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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
assiinied  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest. 

d.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

8.  Tlie  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
Summary.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  l^rief  as  possibltN  and  is  confined 
to  the  facte  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  head  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta, 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  is  obtained  from  four  sources;  Ist.  Oases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys-General. 

5.  Cases  that  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  Doe  v.  Ror.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  wants,  he  can  at  once  turn  to  the  case  in  f  ulL 


NOTE. 


Mb.  Ckoswell  was  selected  to  edit  the  subject  of  Evidengb  contained  in  this  Tolume  on 
account  of  his  having  edited  an  edition  of  Greenleaf  on  Evidence.  His  reputation  is  regarded 
as  a  sufficient  guaranty  of  good  work,  and  the  usual  certificate  of  approval  is  omitted. 
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ESTOPPEL* 
I 

FSee  Patektb,  p.  944.    As  to  the  doctrine  of  Re$  Adjudicata^  ace  Judoxsktb.] 

SuioCABT — Equitable  estoppel  a  defense  in  ejectment;  acquiescence  in  sale  and  improvement  of 
landy  §  1. — Silence  of  one  entitled  to  subrogation^  §  2. —  Acts  and  admissions,  §  8. —  Bond 
given  under  an  unconstitutional  law,  %4.—As  to  boundaHes,  §  5. — Silence  while  a  bound- 
ary wail  is  being  erected,  §  6.  —  Sworn  statement  in  a  petition  for  divorce,  g  7. 

§  1.  Equitable  estoppel  may  be  a  defense  in  ejectment,  and  one  whose  land  is  sold  in  pursu- 
ance of  a  suit  in  equity  to  subject  such  land  to  the  payment  of  his  debts,  on  the  gi-ound  that  he 
had  conveyed  it  in  fraud  of  creditors,  shall  not  recover  in  ejectment  against  the  purchaser  at 
such  sale,  where  he  stood  by  and  without  objection  permitted  the  purchaser  to  accept  a  deed, 
and  make  valuable  improvements  on  the  land  during  several  years.    Kirk  v,  Hamilton,  §§  8,  9. 

§  2.  The  purchaser  of  land  subject  to  a  mortgage  to  which  he  is  in  part  entitled  to  subroga- 
tion, and  which  is  on  record,  does  not  estop  himself  from  claiming  such  subrogation  and  fore- 
closing the  mortgage  by  knowingly  neglecting  to  give  notice  of  his  rights  to  purchasers  of  the 
land  at  a  sale  in  pursuance  of  a  judgment  against  his  vendor  rendered  subsequent  to  the  mort- 
gage.    Hurt  V.  Riffle,  §  10. 

§8,  A.,  an  engineer,  employed  in  the  construction  of  a  railroad,  was  permitted  to  locate 
stations.  He  bought  land  at  a  point  where  he  proposed  to  locate  a  station,  and  conveyed  a 
strip  fifty  feet  wide  on  each  side  of  the  proposed  railroad  track  to  the  railroad  company. 
He  laid  out  a  plat  of  the  town  in  which  he  marked  this  strip  two  hundred  feet  wide,  and  sold 
lots  according  to  this  plat.  He  furnished  materials  for  the  railroad  company  for  a  plat  of  their 
lands,  this  plat  locating  the  track  in  the  center  of  the  two  hundred  feet  strip.  He  admitted 
orally  that  he  had  given  the  extra  one  hundred  feet  to  the  railroad  company.  The  railroad 
company  used  the  extra  land  for  buildings,  etc.,  for  many  years.  Held,  that  by  these  acts  he 
is  estopped  to  claim  the  extra  one  hundred  feet.  In  such  a  case  the  statute  of  limitations  will 
perfect  the  title  of  the  railroad  company.    Morgan  v.  Railroad  Co.,  §§  11-13. 

§  4.  One  who  has  given  his  bond  under  authority  of  an  unconstitutional  law  is  thereby  es- 
topped from  questioning  the  validity  of  the  law  for  the  purpose  of  defeating  his  bond.  Danielfl 
V.  Teamey,  ^§  14^17. 

g  &.  A  party  to  a  partition  suit  is  not  on  that  account  estopped  to  dispute  the  boundary  be- 
tween a  tract  included  in  the  suit,  but  in  which  he  was  not  interested,  and  an  adjoining  tract 
which  he  subsequently  acquires.    Walker  v.  Flint,  |:§  18,  19. 

§  C  One  who  sees  the  waU  of  a  large  building  erected  on  his  land  without  asserting  his  title 
is  estopped  from  so  doing  after  ten  years,  in  Missouri.    Ibid. 

§  7.  A  sworn  statement  or  admission  is  not  an  estoppel  when  it  has  not  been  acted  on  by 
others,  although  it  was  necessary  for  the  jury  to  find  that  the  sworn  statement  was  made  in- 
advertently or  by  mistake  before  they  could  consider  the  proof  at  large  in  the  cause.  Behr  v. 
Conn.  Mut.  Life  Ins.  Co.,  §§  20-22. 

[Nones.-:  See  g§  23-208.] 

KIRK  v.  HAMILTON. 

(12  Otto,  68-79.     1880.) 

Ehror  to  the  Supreme  Court  of  the  District  of  Columbia. 
Statement  of  Facts. —  Kirk  sued  Hamilton  in  ejectment  for  certain  lots  in 
Washington  city.     Judgment  was  rendered  in  favor  of  defendant,  and  Kirk 

*£dited  by  Theodric  B.  Wallace  and  Charles  N.  Brown,  Esqs.,  under  the  supervision  of 
the  general  editor. 
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sued  out  this  writ.  It  appears  tha<ifq  1*859  Moore  &  Co.  filed  a  bill  against 
Kirk  and  others  to  ^abject  CQrtaiji-:  property  to  the  payment  of  their  debts, 
which  it  was  alleged  Kirk  h^  fraudulently  conveyed  to  other  persons,  his  co- 
defendants  in  this  case.  T^ebill  was  taken  for  confessed  against  Kirk,  and  under 
it  a  sale  of  lot  78,  waA  made  by  a  trustee  for  $1,480,  and  the  report  of  the  sale 
was  confirmed,  tfi^to.lieing  in  the  hands  of  the  trustee  a  balance,  after  satisfy- 
ing complainanVof  $1,008.52.  A  number  of  other  creditors  of  Kirk  filed  peti- 
tions seekiiigf  the  payment  of  their  debts.  As  he  was  then  a  non-resident, 
being  ip  '.th^  south,  publication  was  made  and  the  petitions  taken  for  con- 
fessed. •  This  was  done  in  1863,  and  on  the  12th  February,  1864,  there  was 
a  reference  to  an  auditor  to  state  the  trustee's  accounts  and  distribute  the 
funds  in  his  hands,  which  was  done  accordingly.  Without  further  order 
of  court  the  trustee,  Carrington,  proceeded  to  sell  the  property  in  dispute, 
which  was  bought  by  Hamilton  for  $950.  The  sale  was  confirmed  and  an 
order  of  reference  made  to  the  auditor  to  state  the  trustee's  account,  and  it 
then  appeared  in  his  report  that  Kirk  had  returned  from  the  south,  appeared 
before  the  auditor  by  his  counsel,  and  disputed  some  of  the  simple  contract 
debts.  The  auditor's  report  was  confirmed.  Hamilton  paid  his  money  and 
received  a  deed  from  Carrington.  Further  facts  appear  in  the  opinion  of  the 
court. 

Opinion  by  Mr.  Justice  Haklait. 

It  appears  from  the  first  bill  of  exceptions  that,  upon  the  trial  of  the  cause, 
the  plaintiff,  to  maintain  the  issue  joined,  gave  evidence  to  the  jury  tending 
to  prove  title  in  himself  to  the  land  in  dispute,  as  well  as  his  actual  possession 
of  the  premises  under  that  title ;  that  he  had  fully  discharged  the  indebted- 
ness secured  by  the  two  deeds  of  trust  executed,  one  to  Lenox  and  Naylor,  and 
the  other  to  Clarke  and  Smith;  that  Charles  Stott,  on  the  14th  of  May,  1872, 
reconveyed  to  him  all  that  portion  of  the  premises  which,  on  the  22d  of 
March,  1856,  he  had  conveyed  to  Stott;  that  he  had  never  made  nor  author- 
ized any  other  conveyances  than  those  just  named.  He  also  introduced  a 
deed  from  Carrington,  as  the  supposed  trustee  in  the  case  of  Moore  &  Co.  v. 
Kirk,  etc.,  at  the  same  time,  however,  denying  its  validity,  and  avowing  that 
it  was  introduced  subject  to  his  exceptions  reserved,  and  to  be  thereafter  pre- 
sented, as  to  its  sufficiency  in  law  to  prove  title  in  the  defendants  or  either  of 
them.  It  was  admitted  by  the  court  subject  to  those  exceptions.  The  plaint- 
iff further  gave  evidence  to  prove  that  defendants  were  in  possession  of  the 
premises  at  the  commencement  of  the  action,  and  then  rested. 

The  bill  of  exceptions  then  shows  that  defendants,  to  sustain  their  defense, 
and  to  prove  title  out  of  the  plaintiff,  offered  to  read  in  evidence  the  record  of 
the  equity  suit  of  Moore  &,  Co.  t?.  Kirk,  etc.  Plaintiff  insisted  that  the  record 
of  that  suit  was  insufficient  in  law  to  mainta,in  the  issue  on  defendants'  behalf, 
or  to  show  title  in  them,  and  asked  the  court  to  inform  the  jury  that  it  should 
not  then  be  admitted  in  evidence,  except  subject  to  his  exceptions  as  to  its 
sufficiency  in  law,  to  be  thereafter  presented  to  the  court  pending  the  further 
trial  of  the  cause.  The  record  was  so  admitted.  The  defendants,  further  to 
maintain  their  defense,  and  to  prove  title  in  themselves,  offered  to  introduce 
testimony  tending  to  prove  that,  at  the  time  of  the  purchase  of  the  premises 
at  the  sale  made  by  Carrington,  trustee,  in  the  suit  of  Moore  &  Co,  ^.  Kirk^ 
etc.,  the  only  improvement  thereon  was  a  two-story  four-room  brick  house,  and 
that,  about  the  year  1868,  the  defendants  erected  an  extensive  building  on  the 
property,  at  a  cost  of  some  $4,000 ;  that  when  they  began  such  building,  and 
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for  some  time  thereafter,  the  plaintiflf  Kirk  resided  on  the  adjoining  premises; 
that  during  a]l  that  time  he  well  knew  of  said  improvements,  made  no  objec- 
tion thereto,  and  asserted  no  claim  to  the  property,  except  the  west  three  feet 
thereof,  adjoining  his  ground,  and  which  be  claimed  as  an  alley,  and,  even  as 
to  such  portion,  he  subsequently  informed  the  witness  he  was  mistaken;  and, 
lastly,  that  the  plaintiff,  though  residing  in  the  city  of  Washington  ever  since 
about  the  year  1865,  never,  to  defendants^  knowledge,  until  the  commence- 
ment of  this  action,  asserted  any  claim  to  the  premises  in  dispute. 

At  that  stage  of  the  trial  the  plaintiff  interposed  and  asked  the  court  to  in- 
forra  the  jury  that  the  testimony  thus  offered,  in  reference  to  defendants'  put- 
ting  improvements  on  the  premises,  was  inadmissible  in  law,  and  that  such 
issue  ought  to  be  found  for  the  plaintiff.  The  court  ruled  that  the  testimony 
was  admissible,  to  which  plaintiff  excepted.  The  defendants  then  gave  the 
said  testimony  in  evidence  to  the  jury,  who  rendered  a  verdict  against  the 
plaintiff  upon  the  issue  set  forth  by  the  first  bill  of  exceptions. 

The  remaining  bills  of  exceptions  present,  in  different  forms,  the  general 
question  whether  the  sale  by  Carrington,  as  trustee,  on  the  19th  of  April,  1864, 
was  or  was  not,  upon  the  face  of  the  record  of  Moore  &  Co.  v.  Kirk,  etc.,  a 
n\ere  nullity.  Its  validity  is  assailed  by  the  plaintiff  on  various  grounds,  the 
most  important  of  which  seem  to  be :  1.  That  as  Moore  &  Co.  sued  in  their 
own  behalf  only,  and  not  for  the  benefit  of  themselves  and  other  creditors,  the 
jurisdiction  and  power  of  the* court  was  exhausted  by  the  first  sale  (of  lot  No, 
78),  which  raised  an  amount  largely  in  excess  of  the  claims  for  which  Moore 
&  Co.  sued.  2.  That  the  utmost  which  the  court,  upon  the  pleadings,  could 
do,  was  to  distribute  such  excess  among  the  other  creditors  of  Kirk  who 
should  appear,  in  proper  form,  and  establish  their  claims.  3.  That  the  cour£ 
was  entirely  without  jurisdiction  to  make  a  second  order  of  sale,  and  did  not 
assume  to  exercise  any  such  power.  4.  That  the  second  sale  by  Carrington, 
having  been  made  without  any  previous  order  or  direction  of  the  court,  its 
confirmation,  and  the  deed  subsequently  made  to  Hamilton,  were  absolutely 
null  and  void. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  pass  upon  these  several 
objections.  If  it  be  assumed  that  the  record  of  the  suit  of  Moore  &  Co.  v. 
Kirk,  etc.,  was,  of  itself,  insufficient  in  law  to  divest  Kirk  of  title  to  the 
premises  in  dispute,  or  to  invest  Hamilton  with  title,  the  question  still  remains, 
whether  the  facts  disclosed  by  the  first  bill  of  exceptions  do  not  constitute 
a  defense  to  the  present  action. 

§  8.  One  who  for  years  stands  hy  afid  permits  in  silence  another  in  possession 
to  occupy  land  and  make  improvements  thereon  is  estopped  in  equity  from  claim- 
ing such  land. 

After  the  confirmation  of  the  sale  of  April  19, 1864,  before  any  deed  had 
been  made,  and  while  the  cause  was  upon  reference  for  a  statement,  as  well 
of  the  trustee's  accounts  as  for  distribution  of  the  fund  realized  by  the  sales, 
Kirk,  it  seems,  appeared  before  the  auditor,  by  an  attorney,  and  made  objec< 
tion  to  the  allowance  of  the  simple  contract  debts  which  had  been  proven 
against  him  in  his  absence.  So  far  as  the  record  discloses,  no  other  objection 
to  the  proceedings  was  interposed  by  him.  Undoubtedly  he  then  knew,  be 
must  be  conclusively  presumed  to  have  known,  after  he  appeared  before  the 
auditor,  all  that  had  taken  place  in  that  suit  during  his  absence  from  the  dis- 
trict, including  the  sale  of  the  premises  in  dispute,  which  took  fdace  only  a 
few  mcmths  prior  to  his  appearance  before  the  auditor.    If  that  sale  was  a 
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nullity,  the  court,  upon  application  by  Kirk,  after  his  appearance  before  th(* 
auditor,  could  have  disregarded  all  that  had  been  done  subsequently  to  the 
first  sale,  discharged  Hamilton's  bond,  returned  the  money  he  had  paid,  and, 
in  addition,  placed  Kirk  in  the  actual  possession  of  the  property.  No  such 
application  Avasmade.  No  such  claim  was  asserted.  No  effort  was  made  by 
him  to  prevent  the  execution  of  a  deed  to  the  purchaser  at  the  second  sale. 
So  far  as  the  record  shows,  he  seemed  to  have  acquiesced  in  what  had  been 
done  in  his  absence.  In  1868,  three  years  after  his  return  to  the  city,  and  two 
years  after  Hamilton  had  secured  a  deed  in  pursuance  of  his  purchase,  he  be- 
came aware  that  Hamilton  was  in  actual  possession  of  the  premises,  claiming 
and  improving  them  as  his  property.  He  personally  knew  of  Hamilton's  ex- 
penditures of  money  in  their  improvement,  and  remained  silent  as  to  an}''  claim 
of  his  own.  Indeed,  his  assertion  while  the  improvements  were  being  made, 
of  claim  to  only  three  feet  of  ground  next  to  the  adjoining  lot  upon  which 
he  resided,  was,  in  effect,  a  disclaimer  that  he  had,  or  would  assert,  a  claim  to 
the  remainder  of  the  lots  7  and  9  which  Hamilton  had  purchased  at  the  sale 
in  April,  1864.  And  his  subsequent  declaration  that  he  was  in  error  in  claiming 
even  that  three  feet  of  ground  only  added  force  to  his  former  disclaimer  of 
title  in  the  premises.  Hamilton  w^as  in  possession  under  an  apparent  title,  ac- 
quired, as  we  must  assume  from  the  record,  in  entire  good  faith,  by  what  he 
supposed  to  be  a  valid  judicial  sale,  under  the  sanction  of  a  court  of  general 
jurisdiction. 

§  9.  An  equitable  estoppel  is  available  in  law  as  a  defense  to  an  action  of 
ejectment. 

The  only  serious  question  upon  this  branch  of  the  case  is  whether,  consist- 
'ently  with  the  authorities,  the  defense  is  available  to  Hamilton  in  this  action  of 
ejectment  to  recover  the  possession  of  the  property.  We  are  of  opinion  that 
the  present  case  comes  within  the  reasons  upon  which  rest  the  established  ex- 
ceptions to  the  general  rule  that  title  to  land  cannot  be  extinguished  or  trans- 
ferred by  acts  in  pais  or  by  oral  declarations.  ''What  I  induce  my  neighbor 
to  regard  as  true  is  the  truth  as  between  us,  if  he  has  been  misled  by  my  assev- 
eration," became  a  settled  rule  of  property  at  a  very  early  period  in  courts 
of  equity.  The  same  principle  is  thus  stated  by  Chancellor  Kent  in  Wendell 
V.  Van  Rensselaer,  1  Johns.  Ch.,  344:  "There  is  no  principle  better  estab- 
lished, in  this  court,  nor  one  founded  on  more  solid  considerations  of  equity 
and  public  utility,  than  that  which  declares,  that  if  one  man,  knowingly, 
though  he  does  it  passively,  by  looking  on,  suffers  another  to  purchase  and 
expend  money  on  land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  own  claim,  shall  not  afterwards  be  permitted  to  exercise  his  legal 
right  against  such  person.  It  would  be  an  act  of  fraud  and  injustice,  and  his 
conscience  is  bound  by  this  equitable  estoppel."     Page  354. 

While  this  doctrine  originated  in  courts  of  equity,  it  has  been  applied  in 
cases  arising  in  courts  of  law.  In  The  King  v.  The  Inhabitants  of  Butterton, 
6  Durn.  &  E.,  554,  Mr.  Justice  Lawrence  said:  "I  remember  a  case  some  years 
ago  in  which  Lord  Mansfield  would  not  suffer  a  man  to  recover,  even  in  eject- 
ment, where  he  had  stood  by  and  seen  the  defendant  build  on  his  land."  In 
2  Smith's  Lead.  Cas.,  pp.  730-740  (7th  Am.  ed.,  w^ith  notes  by  Hare  and  Wall- 
ace), the  authorities  are  carefully  examined.  It  is  there  said  that  there  has 
been  an  increasing  disposition  to  apply  the  doctrine  of  equitable  estoppel  in 
courts  of  law. 

Again  (pp.  733,  734):  "The  question  presented  in  these  and  other  cases, 
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which  involve  the  operation  of  equitable  estoppels  on  real  estate,  is  both  diffi- 
cult and  important.  It  is  undoubtedly  true  that  the  title  to  land  cannot  be 
bound  by  an  oral  agreement,  or  passed  by  matter  inpais^  without  an  apparent 
violation  of  those  provisions  of  the  statute  of  frauds  w^hich  require  a  writing 
when  the  realt}^  is  involved.  But  it  is  equally  well  settled  that  equity  will  not 
allow  the  statute  to  be  used  as  a  means  of  eflFecting  the  fraud  which  it  was 
designed  to  prevent,  and  will  withdraw  every  case  not  within  its  spirit  from 
the  rigor  of  its  letter,  if  it  be  possible  to  do  so  without  violating  the  general 
policy  of  the  act,  and  giving  rise  to  the  uncertainty  which  it  was  meant  to 
obviate.  It  is  well  established  that  an  estate  in  land  may  be  virtually  trans- 
ferred from  one  man  to  another  without  a  writing,  by  a  verbal  sale  accom- 
panied by  actual  possession,  or  by  the  failure  of  the  owner  to  give  notice  of 
his  title  to  the  purchaser  under  circumstances  where  the  omission  operates  as 
a  fra&d;  and,  although  the  title  does  not  pass  under  these  circumstances,  a  con- 
veyance will  be  decreed  by  a  court  of  equity.  It  would,  therefore,  seem  too 
late  to  contend  that  the  title  to  real  estate  cannot  be  passed  by  matter  in  paiSy 
without  disregarding  the  statute  of  frauds;  and  the  only  room  for  dispute  is 
as  to  the  forum  in  which  relief  must  be  sought.  The  remedy  in  such  cases 
lay  originally  in  an  application  to  chancery,  and  no  redress  could  be  had 
[except]  in  a  merely  legal  tribunal,  except  under  rare  and  exceptional  circum- 
stances. But  the  common  law  has  been  enlarged  and  enriched  under  the 
principles  and  maxims  of  equity,  which  are  constantly  applied  at  the  present 
day  in  this  country,  and  even  in  England,  for  the  relief  of  grantees,  the  pro- 
tection of  mortgagoi-s,  and  the  benefit  of  purchasers,  by  a  wise  adaptation  of 
ancient  forms  to  the  more  liberal  spirit  of  modern  times.  The  doctrine  of 
equitable  estoppel  is,  as  its  name  indicates,  chiefly,  if  not  wholly,  derived  from 
courts  of  equity,  and  as  these  courts  apply  it  to  any  species  of  property,  there 
would  seem  no  reason  why  its  application  should  be  restricted  in  courts  of 
law.  Protection  against  fraud  is  equally  necessary,  whatever  may  be  the 
nature  of  the  interest  at  stake;  and  there  is  nothing  in  the  nature  of  real 
estate  to  exclude  those  wise  and  salutary  principles,  which  are  now  adopted 
without  scruple  in  both  jurisdictions,  in  the  case  of  personalty.  And  what- 
ever may  be  the  wisdom  of  the  change,  through  which  the  law  has  encroached 
on  the  jurisdiction  of  chancery,  it  has  now  gone  too  far  to  be  confined  within 
any  limits  short  of  the  whole  field  of  jurisprudence.  This  view  is  maintained 
by  the  main  current  of  decisions." 

This  question  in  a  different  form  was  examined  in  Dickerson  v.  Colgrove, 
100  U.  S.,  578.  That  was  an  action  of  ejectment,  and  the  defense,  based  upon 
equitable  estoppel,  was  adjudged  to  be  sufficient.  We  there  held  that  the 
action  involved  both  the  right  of  possession  and  the  right  of  property,  and 
that  as  the  facts  developed  showed  that  the  plaintiff  w^as  not  in  equity  and 
conscience  entitled  to  disturb  the  possession  of  the  defendants,  there  was  no 
reason  why  the  latter  might  not,  under  the  circumstances  disclosed,  rely  upon 
the  doctrine  of  equitable  estoppel  to  protect  their  possession. 

Applying  these  principles  to  the  case  in  hand,  it  is  clear,  upon  the  facts 
recited  in  the  first  bill  of  exceptions,  and  which  the  jury  found  to  have  been 
established,  that  the  plaintiff  is  estopped  from  disturbing  the  possession  of  the 
defendants.  He  knew,  as  we  have  seen,  that  the  defendants  claimed  the 
property  under  a  sale  made  in  an  equity  suit  to  which  he  was  an  original 
party.  The  sale  may  have  been  a  nullity,  and  it  may  be  that  he  could  have 
repudiated  it  as  a  valid  transfer  of  his  right  of  property.     Instead  of  pursu- 
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ing  that  course,  he,  with  a  knowledge  of  all  the  facts,  appeared  before  tlie 
auditor  and  disputed  the  right  of  certain  creditors  to  be  paid  out  of  the  fund 
which  had  been  raised  by  the  sale  of  his  property.  He  forbore  to  raise  any 
question  whatever  as  to  the  validity  of  the  sale,  and  by  his  conduct  indicated 
his  purpose  not  to  make  any  issue  in  reference  to  the  proceedings  in  the  equity 
suit.  Knowing  that  the  defendants'  claim  to  the  premises  rested  upon  that 
sale,  he  remained  silent  while  the  latter  expended  large  suras  in  their  improve- 
ment,  and,  in  effect,  disclaimed  title  in  himself.  He  was  silent  when  good  faith 
required  him  to  put  the  purchaser  on  guard.  He  should  not  now  be  heard  to 
say  that  that  is  not  true  which  his  conduct  unmistakably  declared  was  true, 
and  upon  the  faith  of  which  others  acted. 

The  evidence  upon  this  point  was  pmperly  admitted,  and  operated  to  defeat 
the  action  independently  of  the  question  whether  the  sale  by  Carrington,  the 
trustee,  and  its  confirmation  by  the  court,  was  itself  a  valid,  binding  transfer 
of  the  title  to  the  purchaser.  What  has  been  said  renders  it  unnecessary  to 
consider  the  questions  of  law  presented  in  the  remaining  bills  of  exceptions 

Judginent  affirmed. 

HURT  V.  RIFFLE. 
(Circuit  Court  for  Lidiana:  11  Federal  Reporter,  790-798.     1882.) 

Opinion  by  Gbesham,  J, 

Statement  of  Facts. —  The  plaintiff  in  this  suit  seeks  to  be  subrogated  to 
the  benefit  of  a  mortgage  and  have  it  foreclosed.  George  W.  liiffle  and 
George  Westfall  executed  their  joint  note  to  Lampson  Reed,  for  $1,000,  pay- 
able in  twelve  months.  Westfall  was  Riffle's  surety,  and  to  save  him  harmless 
the  latter  executed  the  mortgage  sought  to  be  foreclosed.  This  mortgage  was 
duly  recorded  on  the  18th  day  of  June,  1877.  On  the  11th  day  of  July,  1877, 
Abraham  Ackerland  and  Lewis  Wyler  obtained  judgment  in  this  court  against 
Riffle  for  $1,000,  and  on  the  21st  of  February,  1878,  Riffle  sold  and  conveyed 
to  Hurt,  the  plaintiff,  for  $1,200,  the  real  estate  described  in  the  mortgage  to 
Westfall.  Hurt  paid  the  purchase  money,  except  $739,  to  Riffle,  and  the  latter 
sum  Hurt  paid  on  the  debt  due  to  Reed  by  Riffle's  direction.  Hurt  bought 
the  lot  and  paid  the  purchase  money  in  full,  not  knowing  that  Ackerland  and 
Wyler  and  others  had  taken  judgment  against  Riffle,  and  supposing  that  West- 
fall's  mortgage  was  the  only  lien  on  the  land.  An  execution  was  issued  on 
Ackerland  and  Wyler's  judgment,  which,  by  direction  of  their  attorneys, 
Herod  &  Winter,  was  levied  upon  two  hundred  and  forty  acres  of  land  in 
White  county,  the  land  conveyed  to  Hurt,  and  certain  other  real  estate.  After 
the  marshal  had  advertised  all  this  real  estate  for  sale,  the  following  corre- 
spondence occurred : 

"  Indianapolis,  April  14,  1879. 

"  Squire  L.  Gilkey,  Esq.,  Waynetown,  Indiana : 

"  Dear  Sir  —  We  are  the  attorneys  for  Ackerland  Wyler  against  George  W. 
Riffle,  and  we  are  informed  that  you  purchased  of  Riffle  in-lots  2  and  3,  upon 
which  our  judgment  is  now  the  first  lien.  We  have  found  some  land  in  White 
county  belonging  to  Riffle,  upon  which  there  is  a  mortgage,  which  we  propose 
to  sell  at  Monticello  on  May  7th.  We  do  not  want,  if  it  can  be  avoided,  to 
bother  the  property  which  you  and  Mr.  Hurt  bought,  and  thought  it  would  be 
proper  for  us  to  suggest  to  you  and  Mr.  Hurt  that  you  attend  the  sale  at  Mon- 
ticello and  buy  the  three  hundred  and  twenty  acres  of  land  at  a  small  bid,  and 
then  pay  us  the  balance  of  the  judgment  and  we  will  assign  it  to  you.     The 
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■ 

land,  we  understand,  is  valuable, —  sufficient  to  fully  save  you  harmless  against 
any  loss.  The  course  indicated  will  pay  our  debt,  give  you  the  land,  and 
f uUy  protect  your  title  against  all  other  claims ;  otherwise  we  are  compelled 
to  sell  the  property  of  yourself  and  Mr.  Hurt  on  May  8th.  Will  you  do  us 
the  favor  to  show  this  letter  to  Mr.  Hurt,  as  what  we  suggest  is  intended  for 
him  too.  We  trust  that  you  may  see  this  mode  to  be  the  one  for  you  to  adopt, 
and  act  accordingly,  as  it  will  be  a  matter  of  regret  to  us  that  we  should  be 
compelled  to  take  your  property  that  you  have  once  paid  for.  Let  us  hear 
from  you  and  Hurt  before  sale,  if  possible. 

"  Yours,  respectfully,  Hekod  &  Winteb." 

"  Waynetown,  Indiana,  May  ^,  1879. 

"Hehod  &  Winter:  In  answer  to  your  letter  of  the  14th  of  last  month,  I 
do  not  think  I  will  be  at  the  sale  of  Biffle^s  land  on  the  7th.  We  are  not  able 
to  make  a  purchase,  and,  another  thing,  I  do  not  wish  any  more  incumbered 
property,  and  the  way  the  thing  now  stands  I  believe  it  will  be  cheaper  to  me 
to  let  my  property  sell  than  to  try  and  save  it.  I  bought  it  in  good  faith, 
taking  Kiffle^s  word  that  there  was  nothing  against  it.  We  have  already  settled 
oflF  two  judgments,  and  there  is  this  judgment,  and  that  is  not  all;  so  I  see 
bat  little  chance  for  us.  There  are  other  unsatisfied  claims.  You  will  please 
excuse  me  for  not  writing  sooner.  I  wrote  to  Biffle  and  have  been  waiting  for 
an  answer.    I  wished  to  hear  from  him  before  I  wrote  to  you. 

"  Yours  truly,  Absolom  Hurt." 

Mr.  Herod,  of  the  firm  of  Herod  &  Winter,  appeared  at  the  sale  of  the 
White  county  land  and  bid  it  in  for  the  execution  plaintiffs  for  $15,  and  on 
the  day  following  he  appeared  and  bid  in  for  his  clients  the  land  conveyed  to 
Hurt,  for  $900,  and  his  firm  receipted  the  execution  for  that  amount  as  attor- 
neys for  the  judgment  plaintiffs.  After  the  sale,  but  before  the  marshal  had 
made  a  written  memorandum  or  return  of  it,  and  while  Herod  and  the  mar- 
shal were  still  at  the  place  of  sale,  Hurt  made  his  appearance  for  the  first 
time,  and  told  Herod  that  during  the  year  for  redemption  he  would  make  up 
his  mind  as  to  what  he  would  do.  Neither  at  this  time  nor  prior  thereto  had 
Herod  or  his  partner,  or  either  of  the  execution  plaintiffs,  actual  knowledge 
of  the  Westfall  mortgage,  or  that  Hurt  had  paid  part  of  the  debt  due  from 
Riffle  and  Westfall  to  Reed.  On  the  day  of  the  last  sale,  and  before  it  oc- 
curred, Herod  examined  the  judgment  records,  and  found  two  unsatisfied 
judgments  against  Riffle,  which  were  junior,  however,  to  the  judgment  of 
Ackerland  and  Wyler.  But  he  neglected  to  examine  the  records  of  the  re- 
corder's office,  where  he  would  have  found  the  Westfall  mortgage  unsatisfied. 
It  was  not  until  four  or  five  weeks  after  the  sale  that  Hurt  employed  the  coun* 
sel  who  brought  this  suit.  Mr.  Herod  testified  before  the  master  that  he  bid 
in  the  property,  at  both  sales,  for  the  execution  plaintiffs,  on  the  faith  of  Hurt's 
letter  to  his  firm.  The  master  found,  on  these  facts,  that  Hurt  was  estopped 
from  asserting  against  Ackerland  and  Wyler  any  right  he  had  acquired  under 
the  Westfall  mArtgage  by  paying  part  of  the  debt  due  to  Reed ;  and  to  this 
finding  Hurt  excepted. 

§  10.  'Representations  which  are  not  estoppels  in  pais.  What  are  such  es 
toppels. 

It  is  urged  for  Ackerland  and  Wyler  that  Hurt's  letter  prevented  their  coun- 
sel from  examining  the  records  of  the  recorder's  office,  where  they  would  have 
found  the  Westfall  mortgage;  that  the  fair  inference  to  be  drawn  from  that 
letter  was  that  Hurt  had  no  lien  on  the  property  superior  to  that  of  the  exe- 
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cution  plaintiffs ;  and  that  the  execution  would  not  have  been  receipted  for 
$900  —  the  amount  of  the  bid  —  if  Hurt  had  asserted  his  right  under  the 
mortgage,  or  had  mentioned  the  fact  that  there  was  such  a  mortgage  before 
the  execution  was  receipted.  Herod  &  Winter  were  informed  by  Hurt's  letter 
that  he  had  paid  off  two  judgments  which  were  liens  on  the  land,  and  that  in 
addition  to  the  judgment  which  they  represented  there  were  still  other  unsat- 
isfied claims  against  the  land.  Other  unsatisfied  claims  might  have  been 
mortgages  as  well  as  judgments,  and  yet  the  sale  was  made  without  any  ex- 
amination of  the  morto:ao:e  records.     Hurt  was  authorized  to  assume  that 

o    o 

Herod  &  Winter  had  actual  knowledge  of  all  recorded  liens  against  the  prop- 
erty, which  was  soon  to  be  sold  under  their  direction,  by  the  marshal,  to  satisfy 
the  judgment  in  favor  of  Ackerland  and  Wyler.  Hurt  sustained  no  such 
relation  to  the  execution  plaintiffs,  or  to  their  counsel,  as  compelled  him  to 
take  any  notice  whatever  of  their  letter  to  Gilkey  and  himself,  and  there  was 
nothing  in  his  letter  in  reply  which  justified  Herod  &  Winter  in  assuming, 
without  examination,  that  the  lands  levied  upon  were  free  of  mortgage  liens. 
Hurt  may  have  thought,  and  he  no  doubt  did  think,  that  he  was  dealing  with 
men  who  were  more  than  his  equals  in  legal  knowledge,  and  who  were  more 
anxious  about  the  interests  of  their  clients  than  his  welfare.  When  Hurt  re- 
plied to  Herod  &  Winter's  letter  he  had  not  employed  counsel,  and  it  is  not 
probable  that  he  then  understood  his  rights  under  the  Westfall  mortgage. 
The  facts  of  the  case  do  not  justify  the  belief  that  he  intended  or  expected 
his  letter  and  conduct  to  deceive  or  mislead  Herod  <fe  Winter.  Hurt  is  not 
estopped  from  asserting  his  rights  under  the  Westfall  mortgage,  unless  he 
made  a  representation  or  concealment  in  a  matter  of  fact  important  to  the  in- 
terests of  Ackerland  and  Wyler,  upon  which  Herod  &  Winter  were  author- 
ized to  rely,  and  upon  which  they  did  actually  rely,  to  the  prejudice  of  their 
clients.  No  mere  opinion  that  Hurt  expressed  could  be  relied  on,  and  the  re- 
corded mortgage  was  a  fact  equally  open  to  all.  Finding,  as  they  should  have 
done,  this  mortgage  unsatisfied,  and  prior  to  the  judgment  of  Ackerland  and 
Wyler,  Herod  &  Winter  would,  on  inquiry,  have  learned  that  Hurt  had  paid 
part  of  the  debt  due  from  Riffle  and  Westfall  to  Reed.  It  was  unsafe  and 
unreasonable,  and  therefore  unauthorized,  for  the  counsel  to  bid  off  the  prop- 
erty described  in  the  mortgage  for  their  clients,  relying  upon  anything  that 
Hurt  said  or  did,  or  failed  to  say  or  do.  And,  admitting  that  Mr.  Herod  made 
the  bid  and  receipted  the  execution  in  the  manner  and  for  the  reasons  stated, 
it  does  not  appear  that  Hurt's  conduct  induced  Herod  &  Winter  to  alter  their 
position  to  the  injury  of  their  clients.  It  is  not  shown  that  there  was  other 
property  subject  to  the  execution,  or  that  the  judgment  was  replevied.  Hef- 
ner V.  Vandolah,  57  111.,  520;  Rice  v.  Dewey,  54  Barb.,  455;  Bayles  v.  Perry, 
51  Mo.,  449;  Palmer  v,  Williams,  24  Mich.,  328;  Freeman  v.  Cooke,  2  Ex., 
654;  11  Allen,  349.    Exceptions  sustained. 

MORGAN  V.  RAILROAD  COMPANY. 
(6  Otto,  716-724.    1877.) 

Appeal  from  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  This  was  a  bill  by  Morgan  claiming  land  held  by 
the  company,  and  a  cross-bill  by  the  company  insisting  that  Morgan  had  dedi- 
cated the  land  to  public  uses  and  \yas  estopped  in  pats  from  denying  it.  There 
was  a  decree  in  favor  of  the  company  and  Morgan  appealed. 
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Opinion  by  Mr.  Justice  Swaynk. 

During  the  years  1853  and  1854,  the  Chicago  &  Mississippi  Railroad  Com- 
pany was  engaged  in  locating  and  building  a  railroad  from  Joliet  to  Alton,  in 
the  state  of  Illinois.  The  appellant  and  Spencer  and  Lathrop  were  in  the 
service  of  the  company  as  engineers.  Kersey  H.Fell  was  employed  to  obtain 
the  right  of  way  for  the  road.  The  line  of  the  road  was  located  by  Oliver 
H.  Lee,  the  chief  engineer.  The  parties  first  named  were  permitted  to  locate 
the  stations  between  the  principal  points.  This  was  to  be  done  in  conformity 
to  the  interests  of  the  company.  Spencer  says,  in  his  testimony,  "  My  under- 
standing with  Mr.  Lee  was  that  the  railroad  company  should  have  ample 
grounds  for  the  transaction  of  their  business  where  we  located  the  stations." 

With  the  view  of  locating  one  of  the  stations  and  laying  out  a  town,  four 
contiguous  parcels  of  land  of  forty  acres  each  were  bought  from  the  United 
States,  one  by  Morgan,  Spencer  and  Lathrop,  each  severally;  and  the  other  by 
Kersey  H.  Fell,  and  his  brother,  Jesse  W.  Fell.  At  the  time  of  the  entry  of 
the  lands,  it  was  the  intention  of  the  parties  to  locate  the  depot  at  the  center 
of  the  four  tracts.  The  line  of  the  road  was  fixed  some  distance  east  of 
that  point.  This  caused  the  depot  to  be  located  upon  the  tract  belonging  to 
Morgan. 

Prior  to  the  construction  of  the  road,  the  other  parties  conveyed  their  three 
tracts  to  Morgan,  under  an  agreement  that  all  the  •  parties  should  have  joint, 
instead  of  separate,  interests  in  the  proposed  town  plat,  and  that  Morgan,  as 
trustee,  should  lay  out  the  town,  and  sell  and  convey  the  lots.  The  proceeds 
were  to  be  divided  among  the  parties  according  to  their  original  ownership 
respectively  of  the  lands.  On  the  6th  of  August,  1853,  Morgan  conveyed  to 
the  railroad  company  fifty  feet  in  width  on  each  side  of  the  center  of  its  road- 
way through  the  several  tracts  before  mentioned.  The  deed  required  the  com- 
pany, among  other  things,  to  "  keep  station-houses  and  other  necessary  depot 
buildings  on  said  first-mentioned  tract."  The  tract  first  mentioned  was  the 
one  originally  entered  by  Morgan.  On  the  30th  of  January  following,  he  laid 
out  the  contemplated  town  plat.  The  town  was  called  Dwight.  The  plat 
shows  a  strip  of  land  marked  ''  depot,"  one  thousand  and  four  feet  long  and 
two  hundred  feet  wide,  with  the  line  of  the  railroad  through  the  center.  There 
is  nothing  indicating  the  previous  conveyance  of  a  hundred  feet  in  width 
through  the  center  to  the  railroad  company.  The  premises  in  controversy  are 
fifty  feet  in  width  on  each  side  of  this  hundred  feet. 

Morgan  sold  a  part  ot  the  town  lots,  and  accounted  for  the  proceeds^  In 
1855,  partition  was^made  of  the  unsold  lots,  without  reference  to  the  original 
ownership  of  the  several  tracts  as  entered,  and  Morgan  convoyed  accordingly 
to  the  other  several  parties  in  interest.  No  notice  was  taken  of  the  premises 
in  dispute.     The  business  of  the  trust  was  thus  finally  closed. 

In  1853  or  1854,  Morris,  a  draftsman  in  the  ottice  of  the  company,  made  a 
map,  he  says,  "  for  the  purpose  of  showing  the  company's  land,  as  required 
for  right  of  way  and  operating  purposes,  through  diflferent  subdivisions  of 
United  States  surveys,  to  be  a  permanent  record  for  the  use  of  the  company, 
showing  its  property  along  the  line  of  the  road."  Morgan  and  Spencer  fur- 
nished the  materials  for  the  work.  It  is  affixed  to  his  deposition,  and  marked 
Exhibit  1.  Being  asked  whether  Morgan  and  Spencer  saw  it,  he  answered^ 
"  I  have  no  doubt  they  saw  it  frequently,  as  those  gentlemen  were  in  the  habit 
of  coming  into  the  office  where  I  made  this  map."  The  map  represents  the 
premises  in  question  as  they  are  represented  on  the  town  plat.     The  diagram 
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has  the  line  of  the  railroad  in  the  center,  and  is  marked  "  depot  ground."  The 
data  for  the  map  were  furnished  before  the  iron  was  laid  upon  that  part  of 
the  roadway.  Spencer  testified  that  he  supposed  the  making  of  the  town  plat 
vested  a  sufficient  title  in  the  company.  He  added,  ^'  Had  I  not  thought  so, 
it  would  have  been  my  duty  as  engineer  of  that  division  to  have  seen  that  the 
company  had  a  proper  deed."  He  said,  further,  that  Morgan  occupied  the 
same  relation  to  the  company  as  himself,  and  was  clothed  with  the  same  duty. 
When  the  partition  wds  made  he  regarded  the  premises  as  belonging  to  the 
railroad  company. 

At  the  time  the  unsold  lots  were  divided,  Jesse  W.  Fell  bad  the  same  under- 
standing as  to  the  premises.  He  says :  ''  Looking  at  the  interests  of  the  par- 
ties as  affected  by  the  location  of  the  depot,  I  have  always  supposed  that  good 
faith  on  our  part  demanded  that  these  strips  should  belong  to  the  railroad." 
When  the  partition  deeds  were  made,  he  supposed  that  all  the  property  not 
dedicated  had  been  divided.  Morgan  himself  was  examined  as  a  witness. 
Speaking  of  the  premises,  he  said:  ^'  I  set  them  apart  with  a  view  to  the  ulti- 
mate needs  of  the  railroad  company  at  this  station; "  and  that  it  was  his  inten- 
tion to  convoy  to  the  company  for  a  nominal  consideration,  if  they  faithfully 
performed  their  covenants  in  his  deed  for  the  hundred  feet;  but  that  he  never 
had  any  thought  of  dedicating  the  property.  He  insisted  that  his  interests 
had  been  largely  sacrificed  by  the  delinquencies  of  the  company  touching  the 
covenants.  • 

In  1856  or  1857,  he  said, "  he  had  given  the  road  the  right  of  way,  one  hundred 
feet  through  the  entire  land,  and  fifty  feet  more  on  each  side  for  a  thousand 
feet  long;  and  they,  on  their  part,  were  to  build  depot  buildings  and  crossings, 
and  keep  them  up  for  all  time  to  come."  At  one  time  the  company  had  a 
house  on  the  premises,  used  for  boarding  the  laborers  working  on  the  road. 
Morgan  claimed  that  this  '^  was  not  in  compliance  with  the  terms  of  the  grant 
made  to  the  railroad  company."  He  said  that,  if  the  company  were  allowed 
to  cover  the  premises  with  Irish  shanties,  it  would  prevent  the  sale  of  a  corre- 
sponding number  of  lots,  and  that  he  should  require  the  house  to  be  removed, 
which  was  accordingly  done.  This  occurred  in  1860  or  1861.  In  1858  or 
1859,  he  sold  a  corn-crib  upon  the  premises,  but  asserted  no  title  to  the  ground 
on  which  it  stood.  In  1867  he  said  to  the  village  attorney  of  D wight:  "It 
was  my  intention  that  they"  (the  company)  "should  have  those  lands;  and 
they  would  have  had  them  had  they  behaved  themselves  properly,  and  had 
done  as  they  agreed  to  on  their  part."  , 

From  1854  to  1863  passengers  and  teams  constantly  cr(jssed  the  strips,  for 
the  purpose  of  reaching  the  depot.  In  1863  the  Chicago  &  Alton  Railroad 
Company,  which  had  become  the  successor  to  all  the  rights  of  the  Chicago  & 
Mississippi  Company,  had  a  track  or  tracks  on  the  western  strip.  Both  strips 
had  been  and  were  used  for  various  purposes  connected  with  railroad  traffic, 
and  several  structures  had  sprung  up  on  them.  One  of  them  was  a  grain  ele- 
vator, erected  under  a  license  from  the  railroad  company.  A  street  thirty- 
feet  in  width,  extending  across  both  strips,  was  laid  out  in  1873.  Before  that, 
the  depot  could  not  have  been  reached  from  any  direction  without  crossing* 
private  property,  if  the  strips  were  such,  or  taking  the  hazards  of  passing  along 
the  roadway  of  the  company  for  a  distance  of  five  hundred  feet.  The  strips 
were  therefore  indispensable  to  the  use  of  the  depot  when  it  was  located  and 
built. 

From  the  time  of  recording  the  town  plat  up  to  the  year  1867  no  taxes  were 
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paid  on  the  premises  by  either  party.  Morgan  claimed  no  rents  until  1865 ; 
he  received  none  until  1867;  and  he  made  no  effort  to  sell  any  part  of  the 
property  until  January,  1872. 

§11.^  party  is  not  permitted  to  deny  a  contusion  resulting  from  his  cul- 
pable silence  or  misrepresentation^  upon  which  he  has  induced  others  to  act. 

The  appellee  insists  that  the  record  discloses  a  case  of  estoppel  in  pais^  and 
that  the  appellant  is  thereby  barred  from  maintaining  the  claim  which  he 
seeks  to  enforce  in  this  litigation.  The  principle  is  an  important  one  in  the 
administration  of  the  law.  It  not  unfrequently  gives  triumph  to  right  and 
justice  where  nothing  else  could  save  them  from  defeat.  It  proceeds  upon 
the  groudd  that  he  who  has  been  silent  as  to  his  alleged  rights  when  he  ought 
in  good  faith  to  have  spoken  shall  not  be  heard  to  speak  when  he  ought  to 
be  silent.     The  Bank  of  the  United  States  v,  Lee,  13  Pet.,  107. 

Ue  is  not  permitted  to  deny  a  state  of  things  which,  by  his  culpable  silence 
or  misrepresentations,  he  had  led  another  to  believe  existed,  and  who  has  acted 
accordingly  upon  that  belief.  The  doctrine  always  presupposes  error  on  one 
side  and  fault  or  fraud  upon  the  other,  and  some  defect  of  which  it  would  be 
inequitable  for  the  party  against  whom  the  doctrine  is  asserted  to  take  ad- 
vantage. Merchants'  Bank  v.  State  Bank,  10  Wall.,  604  (Banks,  §§  101- 
118). 

The  rule  has  been  settled  in  Illinois,  where  this  case  arose,  in  accordance 
with  these  views.  In  Baker  v.  Pratt,  15  111.,  568,  the  court  said,  "  a  verbal 
statement  is  sufficient,  where  the  party  has  made  an  admission  which  is  clearly 
inconsistent  with  the  evidence  he  proposes  to  give  or  the  title  or  claim  which 
he  proposes  to  set  up,  and  the  other  party  has  acted  upon  the  admission,  and  will 
be  injured  by  allowing  the  truth  of  the  admission  to  be  disproved."  In  the  case 
of  Mills  V.  Graves,  38  111.,  455,  it  was  said,  ^^  where  a  party  stands  by  and  sees 
another  acting  to  his  injury,  ^nd  the  owner  declares  that  he  has  no  claim, 
equity  will  not  permit  him  afterwards  to  assert  his  title  to  the  injury  of  the 
person  he  has  thus  misled."  See,  also.  The  People  v.  Brown  et  al,^  67  111.,  435; 
Knoebel  v.  Kircher,  33  id.,  308 ;  Smith  v.  Newton,  38  id.,  230 ;  International 
Bank  v,  Bowen,  80  id.,  541 ;  and  Higgins  v.  Ferguson,  14  id.,  269. 

The  facts  developed  in  the  evidence  clearly  establish  this  defense.  Briefly 
stated,  they  are  the  advantages  given  to  the  appellant  and  his  associates  in 
the  location  of  the  stations ;  the  agreement  that  the  railroad  company  should 
have  ample  ground  in  all  such  cases  for  its  purposes;  the  designation  of  the 
premises  qii  the  town  plat  by  the  word  "  depot; "  the  fuller  designation  of  a 
like  diagram  of  the  premises  on  the  map  made  for  the  railroad  company ;  the 
furnishing  of  the  data  for  that  map  by  the  appellant  and  his  associate,  Spen- 
cer; the  intent  of  Spencer  and  Fell  that  the  premises  should  belong  to  the 
corporation,  and  their  belief  that  the  title  had  vested  accordingly ;  the  non- 
payment of  taxes  by  the  appellant  for  so  long  a  period;  his  non-claim, 
and  his  repeated  declarations  during  that  time  that  the  property  belonged 
to  the  railroad  company ;  the  fiduciary  relation  of  the  appellant  and  his  as- 
sociates; and  lastly,  the  location  and  building  of  the  depot  where  it  was 
placed.  As  is  well  remarked  by  the  counsel  for  the  appellee,  it  is  incredible 
that  the  depot  would  have  been  put  there  if  any  doubt  had  been  entertained 
as  to  the  ownership  by  the  company  of  property  so  vital  to  its  beneficial  use. 
It  would  also  have  been  a  gross  fraud  on  the  part  of  the  appellant,  who  was 
then  in  the  service  of  the  company  as  an  engineer,  to  stand  by  in  silence  and 
see  it  erected  under  such  circumstances. 
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§  1 2.  Where  a  party  is  estopped  inpaisy  the  statute  of  limitations  perfects  the 
title  against  him. 

Whether  the  estoppel  here,  as  in  cases  of  estoppel  by  deed,  passed  the  legpal 
title  by  inurement,  it  is  not  necessary  to  consider.  In  either  view,  it  is  alike 
fatal  to  the  appellant's  claim.  The  authorities  upon  the  subject  are  not  in 
harmony.  Favill  v.  Roberts,  50  N.  Y.,  222 ;  Doe  ex  dem.  McPherson  v.  Wal- 
ters, 16  Ala.,  714;  Brown  v.  Wheeler,  17  Conn.,  345;  Bigelow  on  Estoppel, 
pp.  534,  537.  The  bar  of  the  statute  of  limitations  confers  a  positive  title. 
LefEngwell  v.  Warren,  2  Black,  599. 

§13.^  dedication  to  public  uses  may  take  effect  from,  any  form  of  words  in- 
dicating a  purpose  to  dedicate. 

It  is  also  insisted,  in  behalf  of  the  appellee,  that  the  premises  in  question 
were  dedicated  by  the  appellant  to  the  railroad  company.  This  question 
arises  under  the  twenty-first  section  of  chapter  25  of  the  Revised  Statutes  of 
Illinois  of  1845.  The  provisions  of  the  statute  are  peculiar.  It  declares,  touch- 
ing town  plats,  that  the  plat  or  map,  when  executed  and  recorded  as  required, 
"  and  every  donation  or  grant  to  the  public,  or  any  individual  or  individuals, 
religious  society  or  societies,  or  to  any  corporation  or  bodies  politic,  marked 
or  not^d  on  such  plat  or  map,"  shall  be  deemed  a  sufficient  conveyance  of  such 
parcels  of  land  to  vest  a  fee-simple  title,  and  shall  be  considered  a  general 
wan'anty  against  the  donor  and  his  heirs  to  the  grantee,  for  his  benefit,  "  for 
the  uses  and  purposes  therein  named,  expressed  or  intended,  and  for  no  other 
use  or  purpose  whatever."  Four  classes  of  parties  are  named  who  may  be 
the  recipients  of  the  donation:  1.  The  public;  2.  Any  individuals;  3.  Any 
religious  societies;  4.  Any  corporations  or  bodies  politic.  The  purposes  of 
the  grant  are  not  required  to  be  set  forth,  nor  is  there  any  limitation  as  to 
what  they  shall  be.  The  power  and  will  of  the  donor  are  unfettered.  The 
provisions  are  simply  a  mode  of  conveyance  which  the  grantor  may  pursue,  if 
he  chooses  to  do  so.  The  language  of  the  statute  is  clear  and  explicit.  There 
is  no  room  for  doubt.  The  case  is  one  in  which  the  rule  applies,  that  there 
shall  be  no  construction  where  there  is  nothing  to  construe.  Dwarris,  Stat- 
utes, pp.  143,  144.  There  can  be  no  doubt  of  the  power  of  the  legislature  so 
to  provide. 

Was  the  intention  of  the  appellant  to  dedicate  the  premises  to  the  railroad 
company  for  its  use  for  depot  purposes,  as  claimed,  "  named,  expressed  or  in- 
tended?" Either,  as  to  the  use,  is,  according  to  the  statute,  sufficient.  The 
facts  to  which  we  have  adverted  in  the  previous  parts  of  this  opinign  seem  to 
us  conclusive  upon  the  subject.  The  question  must  be  resolved  in  the  affirma- 
tive. If  this  view  be  correct,  the  legal  title,  by  virtue  of  the  statute,  passed 
to  the  corporation  with  the  right  of  user  as  to  the  premises  for  all  depot  pur- 
poses, but  for  none  other. 

"  No  particular  form  of  words  is  required  to  the  validity  of  a  dedication. 
The  dedication  may  be  made  by  a  survey  and  plat  alone,  without  any  declara- 
tion, either  oral  or  on  the  plat,  that  it  was  the  intention  of  the  proprietor  to 
set  apart  certain  grounds  for  the  use  of  the  public.  An  examination  of  the 
cases  referred  to  on  the  argument  will  show  that  dedications  have  been  estab- 
lished in  every  conceivable  way  by  which  the  intention  of  the  dedicator  could 
be  evinced."     Godfrey  v,  The'City  of  Alton,  12  111.,  i9. 

*'  The  question  whether  a  person  intends  to  make  a  dedication  of  ground  to 

the  public  for  a  street  or  other  purpose  must  be  determined  from  his  acts,  and 

statements  explanatory  thereof ,  in  connection  with  ^11  the  circumstances  which 
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surround  and  throw  light  upon  the  subject,  and  not  from  what  he  may  subse- 
quently testify  as  to  his  real  intent  in  relation  to  the  matter."  The  City  of 
Columbus  V.  bahn,  36  Ind.,  330. 

4^11  that  is  required  is  the  assent  of  the  owner  and  the  use  of  the  premises 
for  the  purposes  intended  by  the  appropriation.  The  law  considers  the  owner's 
acts  and  declarations  as  in  the  nature  of  an  estoppel  in  pais  and  precludes  him 
from  revoking  the  dedication.  City  of  Cincinnati  v.  The  Lessee  of  White,  t) 
Pet.,  431  (Dedication,  §§  52-59) ;  Holden  v.  Cold  Spring,  24  N.  Y.,  474.  These 
authorities  apply  alike  to  all  the  dedications  authorized  by  the  statute.  The 
subject  of  dedication,  in  all  its  aspects,  was  fully  and  ably  considered  in  Rowan's 
Executors  v.  Town  of  Portland,  8  B.  Mon.,  232.  It  is  suflRoient  to  refer  to  the 
case.    Upon  the  grounds,  both  of  estoppel  and  dedication,  we  hold  the  decree 

of  the  circuit  court  to  be  correct. 

Decree  affirmed. 

DANIELS  V.  TEARNEY. 
(13  Otto.  415-422.     1880.) 

Opinion  by  Mk.  Justice  Swayne. 

Stateme^o-  of  Facts. —  This  is  a  writ  of  error,  brought  to  reverse  a  judg- 
ment of  the  supreme  court  of  appeals  of  the  state  of  West  Virginia.  The 
case,  as  disclosed  in  the  record,  may  be  sufficiently  stated  for  the  purposes  of 
this  opinion  as  follows: 

On  the  18th  of  April,  1861,  a  convention  of  the  state  of  Virginia  passed  an 
ordinance  of  secession,  and  on  the  30th  of  that  month  a  law  entitled  "  An  or- 
dinance to  provide  against  the  sacrifice  of  property  and  to  suspend  proceed- 
ings in  certain  cases."  This  ordinance  declared  that  thereafter  no  exectition 
(except  in  favor  of  the  commonwealth  and  against  non-residents)  should  be 
issued,  and  that  no  sales  should  be  made  under  deeds  of  trust  or  decrees  with- 
out the  consent  of  the  parties  interested,  until  otherwise  provided  by  law;  and 
that  where  executions  were  in  the  hands  of  the  officer,  whether  levied  or  not, 
if  the  debtors  should  offer  bond  and  security  for  the  payment  of  the  debt,  in- 
terest and  costs,  when  the  operation  of  the  ordinance  should  cease,  the  prop- 
erty should  bo  restored  and  the  bond  should  be  returned,  as  in  the  case  of  a 
forthcoming  bond,  and  should  be  a  lien  on  the  realty  of  the  obligors.  If  the 
debtor  offered  no  bond  his  property  was  to  be  appraised  by  three  freeholders, 
at  its  value  on  the  6th  of  November,  1860,  and  unless  the  property  would  sell 
for  the  amount  of  the  valuation,  it  should  be  restored  to  the  debtor  without 
lien. 

The  suit  was  brought  in  the  circuit  court  of  Jefferson  county,  state  of  W^est 
Virginia,  by  Tearney  and  Wilson,  executors  of  Colin  C.  Porter.  The  declara- 
tion sets  forth  that  the  defendants,  on  the  1st  day  of  June,  1861,  made  their 
joint  and  several  bond,  whereby  they  bound  themselves  to  pay  to  the  plaintiff 
the  sum  of  $1,597.18  when  thereunto  requested ;  and  that  there  was  a  condi- 
tion affixed  to  the  bond,  which  was,  ^'  that  whereas,  on  the  25th  day  of  March, 
1861,  a  writ  oi  fieri  facicut  was  issued  from  the  clerk's  office  in  the  name  of 
Colin  C.  Porter  against  Benjamin  F.  Daniels,  for  $747.92,  with  interest,  from 
the  2d  day  of  January,  1860,  until  paid,  and  $31,97  costs;  if,  therefore,  the 
said  6.  F.  Daniels  should  pay  the  debt,  interest  and  costs,  when  the  operation 
of  the  ordinance  before  mentioned  should  cease,  then  the  obligation  to  be  void, 
otherwise  to  be  in  full  force."  It  wa3  averred  that  the  operation  of  the  ordi- 
nance had  long  since  ceased,  and  yet  that  the  defendants,  though  often  re- 
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quested  sa  to  do,  had  not  paid  the  said  sums  of  money  or  any  part  thereof, 
whereby  an  action  had  accrued,  etc. 

Among  other  pleas,  the  defendants  filed  one  in  Jkbg  verba:  "For  further 
plea  to  this  action,  the  defendants  say  that  the  bond  in  the  declaration  men- 
tioned was  executed  by  Benjamin  F.  Daniels,  a  citizen  of  the  state  of  Illinois, 
as  principal,  and  by  William  B.  Daniels  and  D.  M.  Daniels,  as  his  securities,  in 
pursuance  of  the  requirements  and  conditions  of  a  statute  passed  in  violation 
of  the  constitution  of  the  United  States,  heretofore,  to  wit,  on  the  30th  of 
April,  1861,  by  the  convention  of  the  state  of  Virginia,  and  that  said  statute 
was  subsidiary  to  and  in  aid  of  and  in  furtherance  of  the  objects  and  policy 
of  the  ordinance  of  secession  passed  theretofore  by  said  convention,  to  wit,  on 

the  day  of  April,  1861,  in  violation  of  the  constitution  of  the  United 

States.  And  the  defendants  say  that  they  rely  on  the  fact  that  said  statute 
and  ordinance  were  in  violation  of  and  repugnant  to  the  constitution  of  the 
United  States  for  their  defense  and  plea  in  this  case;  and  that  they  are  uncon- 
stitutional the  defendants  are  ready  to  verify." 

The  plaintiff  demurred.  The  court  sustained  the  demurrer,  and  the  defend- 
ants excepted.  The  parties  thereupon  waived  a  jury  and  submitted  the  case 
to  the  court,  and  a  judgment  was  entered  in  favor  of  the  plaintiff.  The  de- 
fendants removed  the  case  to  the  supreme  court  of  appeals  for  review.  That 
court  affirmed  the  judgment,  and  this  writ  of  error  was  thereupon  sued 
out. 

§  1 4.  Ths  three  cases  in  which  a  writ  of  error  lies  from  this  court  to  the 
supreme  court  of  a  state. 

The  objection  raised  as  to  the  jurisdiction  of  this  court  is  untenable.  In 
Home  Insurance  Co.  v.  City  Council  of  Augusta,  93  U.  S.,  116  (Const., 
§§  2325-27),  we  said :  "  "Where  a  judgment  or  decree  is  brought  to  this  court 
by  a  writ  of  error  to  a  state  court  for  review,  the  case,  to  warrant  the  exercise 
of  jurisdiction  on  our  part,  must  come  within  one  of  three  categories: 

"  1.  There  must  have  been  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the  United  States ;  and  the  decision 
must  have  been  against  the  claim  which  either  was  relied  upon  to  maintain. 

"  2.  Or  there  must  have  been  drawn  in  question  a  statute  of,  or  authority 
exercised  under,  a  state,  upon  the  ground  of  repugnance  to  the  constitution, 
or  a  law  or  treaty,  of  the  United  States;  and  the  decision  must  have  been  in 
favor  of  the  validity  of  the  state  law  or  authority  in  question. 

"  3.  Or  a  right  must  have  been  claimed  under  the  constitution,  or  a  treaty, 
or  law  of,  or  by  virtue  of  a  commission  held  or  authority  exercised  under,  the 
United  States;  and  the  decision  must  have  been  against  the  right  so  claimed. 
Eev.  Stat.,  132,  sec.  709;  Sevier  v.  Haskell,  14  Wall.,  15;  Weston  v.  City 
Council  of  Charleston,  2  Pet.,  449  (Const.,  §§  399-407);  McGuire  v.  The  Com- 
monwealth, 3  Wall.,  385." 

The  plea  is  neither  full  nor  technical,  but  it  does  aver  the  invalidity  of  the 
statute  under  which  the  bond  was  taken,  because  it  was  in  violation  of  the 
constitution  of  the  United  States,  and  was  passed  '^  in  aid  and  furtherance  of 
the  objects  and  policy  of  the  ordinance  of  secession,"  and  that  the  defendants 
"  rely  on  the  fact  that  said  statute  and  ordinance  were  in  violation  of,  and  re- 
pugnant to,  the  constitution  of  the  United  States,  for  their  defense  and  plea 
in  this  case."  This  implies  clearly  that  the  defendants  claimed,  in  addition  to 
what  was  averred,  that  the  bond  was  void  in  every  aspect,  and  that  they  had 

a  right,  by  reason  of  the  premises,  to  exemption  from  liability  under  it.    What 
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is  thus  averred  in  a  pleading  is  as  effectual  as  if  it  were  expressed.    Haight 
V.  HoUey,  3  Wend.  (K  Y.),  258. 

It  thas  appears  that  there  was  drawn  in  question  the  authority  of  the  sheriff, 
exercised  under  a  law  of  the  state,  in  taking  the  bond,  and  that  the  decision 
was  in  favor  of  the  validity  of  that  authority ;  and  that  there  was  also  a  right 
of  exemption  from  liability,  claimed  under  the  constitution  of  the  United 
States,  and  that  the  decision  was  against  the  right  so  claimed.  These  claims 
give  us  jurisdiction.  Whether  they  are  well  founded  remains  to  be  considered. 
Jurisdiction  is  only  'Hhe  right  to  hear  and  determine."  The  result  of  its 
exercise  is  the  judgment  of  the  court. 

§  1 5.  State  legislation  irUended  to  prepare  a  state  for  secession  is  void  as 
agafnst  the  constitiition  of  the  United  States.     Judicial  notice. 

That  the  ordinance  of  secession  was  void  is  a  proposition  we  need  not  dis- 
cuss. The  affirmative  has  been  settled  by  the  arbitrament  of  arms  and  the 
repeated  adjudications  of  this  court.  Texas  v.  White,  7  Wall.,  700  (Const., 
§§  140-60);  Hickman  v.  Jones,  9  id.,  197;  Dewing  v.  Perdicaries,  96  U.  S.,  193. 
It  was  supplemented  and  complemented  by  the  statute  authorizing  the  bond 
to  be  taken.  The  latter  was  one  of  a  series  of  acts  passed  by  the  secession 
convention,  all  looking  to  the  conflict  of  arms  which  was  foreseen  to  be  ap- 
proaching. They  were  intended  to  prepare  the  state  for  the  struggle,  and 
were  means  to  that  end.  The  saving  in  the  statute  as  to  executions  in  favor 
of  the  commonwealth  and  against  non-residents  was  characteristic.  It  obvi- 
ously contemplated  the  confiscation  of  the  property  of  the  latter  as  a  war 
measure.  We  cannot  doubt  that  tUe  statute  was  invalid  by  reason  of  the 
treasonable  motive  and  purpose  by  which  its  authors  were  animated  in  passing 
it.  The  provision  that  no  executions  should  issue,  and  that  no  sales  should  be 
made  under  decrees  or  deeds  of  trust  without  the  consent  of  the  parties  inter- 
ested, "  until  otherwise  provided  by  law,"  was  clearly  in  conflict  with  the 
contract  clause  of  the  national  constitution.  Bronson  v.  Kinzie,  1  How.,  311 
(CoxOT.,  §§  1650-55);  McCracken  v.  Hay  ward,  2  id.,  608  (Const.,  §§  1656-58); 
Edwards  v.  Kearzey,  96  U.  S.,  595  (Const.,  §§  1664-71).  The  circumstances 
which  surrounded  the  convention  and  controlled  its  action  are  a  part  of  the 
history  of  the  times,  and  we  are  bound  to  take  judicial  notice  of  them. 
Brown  v.  Piper,  91  U.  S.,  37. 

§  1 6.  Stay  laws  of  states  are  void  as  impairing  the  obligation  of  contracts. 

We  have  already  pointed  out  the  infirmities  of  the  statute.  One  of  them  is 
expressly  embodied  in  the  bond.  The  condition  is  that  the  obligors  shall  pay 
when  the  statute  under  which  it  was  taken  "  ceases^  •  That  is,  that  payment 
was  to  be  made  at  the  time  of  its  cessation,  and  not  before.  In  the  mean- 
time the  statute  was  to  operate  as  a  stay  law,  and  the  condition  of  the  bond 
was  framed  accordingly.  This,  as  we  have  shown,  was  directly  repugnant 
to  the  constitutional  provision  which  forbids  the  impairment  of  contracts 
by  state  laws.  The  bond,  as  a  statutory  instrument,  cannot  have  more 
validity  than  the  statute  which  prescribed  it  as  the  means  of  giving  effect  to 
the  statute  in  the  way  it  was  intended  to  operate.  To  hold  the  bond  valid  as 
a  statutory  bond,  and  the  statute  void,  would  be  an  inversion  of  reason. 
Viewed  in  this  light,  it  is  void  for  exactly  the  same  reasons  that  tlie  statute  is 
void.  They  rest  on  the  same  basis^  and  must  stand  or  fall  together.  The 
creditor  was  not  to  be  consulted.  His  assent  was  not  required.  So  far  as  he 
was  concerned,  the  sheriff  could  proceed  in  invitum.  The  option  to  give 
the  bond  or  not  was  with  the  debtor.    The  presence  or  absence  of  the  creditor, 
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and  his  assent  or  dissent,  were  alike  immaterial.    He  was  powerless  in  any 
event  to  control  the  result. 

The  cases  are  numerous  in  which  it  has  been  held  that  where  a  bond  con- 
tains conditions,  some  of  which  are  legal  and  some  illegal,  and  they  are  sev- 
erable and  separable,  the  former  may  be  enforced  and  the  latter  disregarded. 
United  States  v.  Ilodson,  10  Wall,  395  (Bonds,  §§  195-99).  But  this  bond 
does  not  belong  to  that  class.  The  condition  is  a  unit,  and  indivisible.  There 
are  no  separate  elements  into  which  it  can  be  resolved.  It  must  be  considered 
as  an  entirety,  and  can  be  viewed  in  no  other  light.  As  a  statutory  bond, 
therefore,  the  instrument  is  clearly  void.  "Whether  it  is  void  also  as  a  volun- 
tary bond  is  a  point  upon  which  the  opinions  of  all  the  members  of  the  court 
are  not  entirely  in  accord.  We  pass  from  the  subject  without  further  remark, 
because,  irrespective  of  that  question,  there  is  a  view  decisive  of  the  case,  in 
regard  to  which  we  are  unanimous  and  our  minds  are  free  from  doubt. 

Conceding  the  bond  to  have  been  wholly  void  in  both  aspects,  it  does  not 
by  any  means  follow  that  it  could  not  thereafter,  under  any  circumstances,  be 
enforced  as  between  the  parties,  or  that  there  is  such  error  in  the  judgment 
that  it  must  necessarily  be  reversed.  A  corporation  is  liable  for  negligent  and 
malicious  torts,  including  libel,  assault  and  battery,  malicious  prosecution  and 
false  imprisonment.  In  such  cases  the  plea  of  xdtra  vires  is  unavailing.  The 
corporation  is  estopped  from  setting  up  such  a  defense.  National  Bank  v, 
Graham,  lOO  U.  S.,  699  (Banks,  Nat.,  §§  290-93).  The  same  result  is  produced 
in  like  manner  in  many  instances  where  a  corporation,  having  enjoyed  the 
fruits  of  a  contract  fairly  made,  denies,  when  called  to  account,  the  existence 
of  the  corporate  power  to  mal^  it.  Railway  Company  v.  McCarthy,  96  U.  S., 
258  (Carriers,  §§  1273-76). 

The  principle  of  estoppel  thus  applied  has  its  foundation  in  a  wise  and  salu- 
tary policy.  It  is  a  means  of  repose.  It  promotes  fair  dealing.  It  cannot  be 
made  an  instrument  of  wrong  or  oppression,  and  it  often  gives  triumph  to 
right  and  justice,  where  nothing  else  known  to  our  jurisprudence  can,  by  its 
operation,  secure  those  ends.  Like  the  statute  of  limitations,  it  is  a  conserva- 
tor, and  without  it  society  could  not  well  go  .on.  If  parties  are  in  pari  delicto^ 
the  law  will  help  neither,  but  leaves  them  as  it  finds  them.  But  if  two  per- 
sons are  in  delicto^  but  one  less  so  than  the  other,  the  former  may  in  many 
cases  maintain  an  action  for  his  benefit  against  the  latter.  White  v.  Franklin 
Bank,  22  Pick.  (Mass.),  181. 

It  is*  not  necessary  here  to  consider  the  extent  and  limitations  of  the  rule. 
They  are  fully  examined  in  the  authority  referred  to.  In  the  case  at  hand  the 
obligee  must  be  deemed  wholly  innocent,  because  the  contrary  is  not  alleged, 
and  it  does  not  appear.  Quod  non  apparet^  non  eat.  De  non  apparentihus  et 
non  existentihua^  eadem  est  ratio.  "  If  the  contract  be  executed,  however,  that 
is,  if  the  wrong  be  already  done,  the  illegality  of  the  consideration  does  not 
confer  on  the  party  guilty  of  the  wrong  the  right  to  renounce  the  contract ; 
for  the  general  rule  is,  that  no  man  can  take  advantage  of  his  own  wrong,  and 
the  innocent  party,  therefore,  is  alone  entitled  to  such  a  privilege."  1  Story, 
Contr.,  sec.  610;  Taylor  v.  Weld,  5  Mass.,  108. 

§  17.  A  party  having  for  his  benefit  availed  himself  of  an  unaonstitutional 
law  is  eatopped  fro7n  denying  the  validity  of  his  contracts  under  it. 

It  is  well  settled  as  a  general  proposition,  subject  to  certain  exceptions  •  not 
necessary  to  be  here  noted,  that  where  a  party  has  availed  himself  for  his  ben- 
efit of  an  unconstitutional  law.  he  cannot,  in  a  subsequent  litigation  with 
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others  not  in  that  position,  aver  its  unconstitutionality  as  a  defense,  although 
sach  unconstitutionality  may  have  been  pronounced  by  a  competent  judicial 
tribunal  in  another  suit.  In  such  cases  the  principle  of  estoppel  applies  with 
full  force  and  conclusive  eflfect.  Ferguson  v,  Landram,  5  Bush  (Ky.),  230.  See 
Ferguson  v,  Landram,  1  id.,  548;  Van  Hook  v.  Whitlock,  26  Wend.  (K  Y.),  43; 
Lee  V.  Tillotson,  24  id.,  337 ;  The  People  v.  Murray,  5  Hill  (K  Y.),  468 ;  City 
of  Burlington  v.  Gilbert,  31  la.,  356;  B.,  C.  E.  &  M.  R  R.  Co.  v.  Stewart,  39 
id.,  267. 

In  the  case  first  cited,  an  injunction  was  applied  for  to  prevent  the  collection 
of  a  tax  authorized  by  an  act  of  the  legislature  passed  during  the  late  civil  war, 
to  enable  the  people  of  a  county  to  raise  volunteers  and  thus  avoid  a  draft  for 
soldiers,  and  that  object  had  been  accomplished.  In  disposing  of  the  case  the 
court  well  asked:  "  Upon  what  principle  of  exalted  equity  shall  a  man  be  per- 
mitted to  receive  a  valuable  consideration  through  a  statute,  procured  by  his 
own  consent  or  subsequently  sanctioned  by  him,  or  from  which  he  derived  an 
interest  and  consideration,  and  then  keep  the  consideration  and  repudiate  the 
statute?" 

In  United  States  v,  Hodson  (supra)  this  court  said :  "  When  a  bond  is  vol- 
untarily entered  into,  and  the  principal  enjoys  the  benefits  it  was  intended  to 
secure,  and  a  breach  occurs,  it  is  then  too  late  to  raise  the  question  of  its  valid- 
ity. The  parties  are  estopped  from  availing  themselves  of  such  a  defense." 
Not  to  apply  the  principle  of  estoppel  to  the  bond  in  this  case  would,  it  seems 
to  us,  involve  a  mockery  in  judicial  administration  and  a  violation  of  the  plain- 
est principles  of  reason  and  justice. 

Judgment  affirmed. 

WALKER  V,  FUNT. 
(Circuit  Court  for  Missouri:  8  McCrary,  507-510.    1883.) 

Statement  of  Facts.  —  Ejectment  to  recover  a  strip  of  land  two  and  one- 
half  feet  by  one  hundred  and  thirty-seven  feet,  on  which  one  wall  of  a  large 
building  had  been  erected.  Plaintiff  claimed  the  strip  as  part  of  a  lot  set  apart 
to  him  in  partition  proceedings  to  which  the  Life  Association  of  America  was 
a  party.  It  was  alleged  that  the  building  in  question  was  erected  by  the  life 
association,  and  leased  to  Coan  and  Flint,  defendants.  Defendants  pleaded, 
first,  a  general  denial;  secondly,  the  statute  of  limitations  of  ten  years;  thirdly, 
ten  years'  possession;  fourthly,  that  Walker's  lease  had  expired;  fifthly,  that 
the  building  had  been  erected  in  good  faith  and  without  knowledge  of  plaint- 
iff's claim;  sixthly,  that  the  life  association  was  not  owner  of  the  property 
when  the  partition  was  made  and  was  not  a  party  to  the  suit  nor  estopped  by 
it.     There  was  a  demurrer  to  the  answer. 

Opinion  by  Treat,  J. 

The  main  question  is  as  to  estoppel  in  pais  alleged  in  the  answer,  while  the 
petition  avers,  on  the  other  hand,  substantially,  an  estoppel  by  record.  The 
petition  sets  out  with  great  fullness  the  sources  of  plaintiff's  title,  and  by  an- 
ticipation negatives  any  question  of  estoppel  or  limitation  which  defendants 
may  aver.  The  main  ground  of  plaintiff's  averments  as  to  estoppel  of  record 
relates  to  the  fact  that  the  Life  Association  of  America,  the  landlord  defend- 
ant, was  a  party  to  the  partition  suit,  while  the  answer  of  the  defendants 
directs  attention  to  the  alleged  fact  that  said  partition  suit  was  for  many  par- 
cels of  property,  in  one.onl}''  of  which  that  association  was  interested,  and  that 
was  a  parcel  of  ground  in  Carondelet,  miles  away  from  the  locus  in  quo  in  this 
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<»se.  The  answer  then  avers  further  that  said  association,  with  full  knowl- 
edge of  the  plaintiff,  proceeded,  after  having  acquired  possession  of  the  abut- 
ting property  of  plaintiff,  to  erect  thereon  an  expensive  building,  without 
objection,  and  that  now  plaintiff's  demand  would  be,  if  upheld,  disastrous,  far 
beyond  the  value  of  the  two  and  a  half  feet  of  land  in  question.  The  property 
subsequently  tujquired  by  the  association  was  not  property  involved  in  the  par- 
tition suit,  but  was  an  abutting  tract. 

§  1 8.  Estoppel  by  record  and  in  pais. 

Is  a  party  to  a  partition  proceeding,  who  subsequently  acquires  adjoining 
property  not  involved  in  the  partition  suit,  estopped  from  disputing  the  calls 
in  such  a  proceeding  for  lands  included  therein,  when  he  thereafter  becomes 
the  grantee  of  adjoining  property?  Thus  the  defendant  landlord  had  no  inter- 
est in  plaintiff's  lot  now  claimed,  but  became  a  party  to  the  suit  in  partition. 
to  protect  its  interests  in  a  tract  miles  awa}'.  After  partition  had,  it  purchased 
a  tract  far  away,  which  adjoins  what  had  been  set  apart  to  plaintiff.  Having 
become  the  owner  of  said  adjoining  tract,  he  was  not  estopped  by  the  record 
in  partition,  and  if  it  bo  true  that,  after  such  purchase,  it  proceeded  with  full 
knowledge  and  without  objection  of  plaintiff  to  erect  an  expensive  edifice, 
which  possibly  trespasses  to  the  extent  named  on  plaintiff's  property,  is  there 
not  an  estoppel  iyi  pais? 

§  1 9.  An  affirmative  dsfense  cannot  he  set  up  under  a  general  denial  under 
the  Missouri  code^  and  the  general  denial  differs  in  this  respect  from  the  general 
iMue. 

The  first  defense  is  a  general  denial.  It  is  contended  that  under  such  denial 
the  defendants  can  rely  on  the  statutes  of  limitation,  and  therefore  that  the 
two  defenses  pertaining  to  limitations  are  improper.  The  uniform  ruling  of 
this  court  has  been  that  a  general  denial  under  the  code  is  not  equivalent  to  a 
general  issue  at  common  law,  whereby  certain  affirmative  or  quasi  affirmative 
matters  can  be  heard.  A  general  denial  puts  the  plaintiff  to  tlie  proof  of  his 
substantive  allegations,  upon  which  his  right  of  recoVery  depends.  If  the  de- 
fendant has  an  affirmative  defense  in  the  nature  of  an  avoidance,  he  must 
plead  it.  In  this  case,  in  conformity  with  such  rulings,  the  defense  is  in  the 
first  special  plea  one  state  of  facts,  and  in  the  second  plea  anotlier  state  of 
facts,  either  of  which,  if  true,  would  defeat  the  plaintiff's  alleged  cause  of 
action.     Each  is  well  pleaded,  and  no  demurrer  thereto  can  prevail. 

The  other  defense  is  more  difficult;  but  what  has  been  stated  above  explains 
the  views  of  tlie  court  as  to  estoppels  of  record  and  estoppels  in  pais.  If  the 
averments  with  rcsj  jct  thereto  are  well  founded,  they  constitute  a  valid 
defense.  In  a  former  opinion  of  this  court  there  was  a  dictum  based  on  the 
then  state  of  pleadings;  but  now  a  different  showing  is  made,  raising  other 
and  substantial  issues:  Firsts  as  to  the  alleged  estoppel  by  record;  and,  Seconal ^ 
as  to  estop|>el  in  pais.  Hence,  the  demurrer  to  the  special  defenses  in  the 
answer  are  overruled. 

BEHR  V.  CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY. 
(Circuit  Court  for  Tennessee:  2  Flippin,  693-702.     1880.) 

Statement  of  Facts. —  Action  on  a  policy  of  life  insurance  by  the  widow 

of  insured.     The  defense  was  that  deceased  came  to  his  end  by  suicide,  that 

there  were  false  representations  as  to  his  habits  in  the  matter  of  drink,  and 

that  plaintiff  was  estopped  by  her  sworn  petition  for  divorce,  filed  some 
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years  before,  in  which  she  charged  her  husband  with  excessive  drunkenness. 
There  was  a  verdict  for  plaintiff  and  a  motion  for  a  new  trial. 

At  the  trial  the  court  charged  the  jury  that  if  they  believed  the  facts  stated 
in  the  petition  for  divorce  to  be  true,  then  the  plaintiff  could  not  recover;  but 
if  they  found  there  was  evidence  tending  to  show  that  they  were  not  true,  the 
question  would  then  arise,  what  force  and  effect  should  be  given  to  the  peti- 
tion; that  as  the  company  had  not  acted  on  the  petition,  nor  been  injured  by 
it,  the  rule  of  estoppel  did  not  apply ;  but  further,  that  "  It  is  a  rule  of  public 
policy  that  if  one  wilfully  and  deliberately  swears  falsely,  whether  anybody 
acts  on  it  or  not,  or  is  prejudiced  or  not,  he  cannot  be  heard  in  a  court  of  jus- 
tice to  swear  to  the  contrary  when  his  interest  demands  that  he  shall  change 
his  oath.  But  if  he  has  inadvertently  or  mistakenly  sworn  to  a  state  of  facts 
which  he  now  says  is  not  true,  and  he  proves  to  your  satisfaction  that  he  is 
innocent  of  the  oflfense  of  intentional  false  swearing,  you  may  look  to  the 
proof  at  large  and  say  how  the  facts  really  are,"  etc. 

In  addition  to  this,  the  court  was  asked  to  charge  in  substance  that  "  If  the 
statements  were  made  deliberately^  as  if  the  facts  were  communicated  to  coun- 
sel with  a  view  to  be  incorporated  in  a  petition  for  a  divorce,  and  the  petition, 
after  being  prepared,  was  read  over  to  the  party  by  her  counsel,  and  then 
adopted  and  sworn  to,  they  cannot  be  said  to  have  been  made  inconsiderately. 
If  the  facts  were  peculiarly  within  the  personal  knowledge  of  the  party  mak- 
ing the  statements,  and  if  she  was  not  ignorant  in  regard  to  the  truth  or  false- 
hood of  the  facts,  then  the  sworn  statements  cannot  be  said  to  have  been  made 
by  mistake,  A  mistake,  to  have  the  effect  of  removing  the  estoppel,  must,  at 
all  events,  be  an  innocent  and  excusahle  mistake  —  arising  from  imperfect 
knowledge  or  information."    The  court  refused  so  to  charge. 

§  20.  Right  of  the  cowt  to  comment  on  thefa^ts  in  charging  the  jury,  Litnr- 
itation  of  that  right. 

Opinion  by  Hammond,  J. 

The  error's  assigned  on  this  motion  are  that  the  idea  of  estoppel  was  care- 
fully excluded  from  the  jury ;  that  the  conclusiveness  of  the  sworn  statement 
was  made  to  depend  wholly  upon  whether  or  not  the  plaintiff  had  been  guilty 
of  the  offense  of  wilful  and  deliberate  false  swearing,  and  the  court  refused  to 
explain,  as  asked  by  the  instruction,  what  is  meant  by  ''  inconsiderately  "  and 
"  by  mistake  "  making  a  false  statement.  It  seems  to  me  that  so  much  of  the 
instruction  as  sought  to  explain  the  meaning  of  the  words  ^^  ddiheratdy^'*  ^^  in- 
ctdvertently^^"*  and  "iy  jnistake^^''  is  asking  the  court  to  take  from  the  jury  cer- 
tain questions  of  fact  in  the  case,  and  to  determine  them  as  a  matter  of  law. 
It  is  certainly  charging  the  jury  upon  the  weight  of  the  testimony,  and  ex- 
pressing an  opinion  by  the  court  that,  under  the  circumstances  stated  in  the 
instruction,  the  sworn  statement  was  made  deliberately,  and  not  inconsider- 
ately and  by  mistake.  The  court  may  comment  on  the  facts  to  aid  the  jury 
in  reaching  a  just  conclusion,  but  should  be  careful,  in  doing  so,  not  to  assume 
to  decide  the  matter  of  fact  itself.  Farmers'  Bank  v.  Harris,  2  Humph.,  311 ; 
Bardell  v.  Denig,  92  U.  S.,  716;  Life  Ins.  Co.  v.  Baker,  91  U.  S.,  GIO. 

The  charge  refused  overlooks   the  proof  for  the  plaintiff,  and,  calling  the 

attention  of  the  jury  to  the  strong  features  in  the  defendant's  favor,  asks  the 

court  to  say  to  the  jury  that  there  was  deliberation  in  making  the  statement, 

and  no  inadvertence  or  mistake.     It  is  not  competent  for  the  court,  where 

there  is  evidence  tending  to  prove  the  entire  issue,  although  it  is  conflicting, 

to  give  an  instruction  which  shall  take  from  the  jury  the  right  of  weighing 
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the  evidence  and  determining  its  force  and  effect.  Weightman  v.  Washington 
City,  1  Black,  3i),  49;  Greenleaf  v.  Birth,  9  Pet.,  292;  Crane  v.  Morris,  6  Pet., 
598,  at  p.  (517;  Lucas  v.  Brooks,  18  Wall.,  436. 

It  is  very  difficult  in  some  cases*  to  determine  whether  an  instruction  is  on 
the  facts  or  the  law  of  a  case,  and  its  correctness  must  depend  on  the  phrase- 
ology used;  but  where  the  jury  is  instructed  as  to  what  their  verdict  shall  be 
on  the  i^articular  point,  it  is  a  direction  on  the  effect  that  they  shall  give  to 
the  evidence.  Tracey  v.  Swartwout,  10  Pet.,  80.  A  careful  reconsideration 
of  this  charge  strengthens  the  conviction  I  entertained  at  tlie  time  it  was  re- 
fused, that  it  is  a  partial  statement  of  the  facts,  accompanied  with  an  expres- 
sion of  opinion  by  the  court  as  to  the  effect  of  those  particular  facts  upon  the 
general  fact  in  dispute  —  namely,  whether  Mrs.  Behr  made  her  statement 
under  oath  deliberately,  and  without  inadvertence  or  mistake.  The  charge 
was  therefore  properly  refused. 

§  21.  What  is  an  estoppel.  A  sworn  statement  or  a  sworn  admission^  if 
made  inconsiderately^  should  he  relieved  agairist^  and  is  not  tecfiiiically  a?i  estop- 
pel. 

The  other  errors  assigned  proceed  upon  the  theory  that  the  petition  for  di- 
vorce was  an  estoppel,  and  the  court  erred  in  not  saying  so  to  the  jury.  Un- 
doubtedly the  supreme  court  of  Tennessee,  in  Hamilton  v,  Zimmerman,  5 
Sneed,  40,  47,  call  the  principle  which  concludes  a  party  by  his  sworn  state- 
ment, erroneously,  I  think,  when  applied  to  a  case  like  this,  an  estoppel;  and 
the  subsequent  cases,  following  the  language  of  that  case,  continue  to  call  it  so. 
Cooley  V.  Steele,  2  Head,  605,  608;  Tipton  v,  Powell,  2  Coldw.,  19,  23;  McCoy 
V.  Pearce,  Thomp.  Cas.,  145,  148;  Seay  v,  Ferguson,  1  Tenn.  Ch.,  287;  Ament 
V.  Brennan,  id.,  431;  Xelson  v.  Clay  brook  (Jackson,  1880),  MSS.,  not  yet  re- 
ported. 

But  all  these  cases  show  that  it  is  not  an  estoppel^  because,  with  one  accord, 
they  say  that,  "if  made  inconsiderately  or  by  mistake,  the  party  ought  cer- 
tainly to  be  relieved  from  the  consequences  of  his  error."  Now,  the  distin- 
guishing feature  of  an  estoppel  is  that  under  no  circumstances  can  it  be  averred 
against;  it  is  not  susceptible  of  explanation  and  often  speaks  against  the 
truth,  and  for  this  reason  has  been  regarded  as  odious.  It  was  given  that 
name  "  because  a  man's  own  act  or  acceptance  stoppeth  or  closeth  up  his  mouth 
to  allege  or  plead  the  truth."  Bigelow,  Estop.,  44.  Such  a  sworn  admission 
may  become  an  estoppel,  as  it  may,  whether  sworn  to  or  not,  if  parties  act  on 
it,  or  would  be  prejudiced  by  it;  and,  perhaps,  in  cases  where  no  explanation 
can  be  given,  and  the  party  is  caught  in  deliberately  attempting  to  cross  him- 
self by  swearing  two  contrary  ways  about  the  same  fact,  it  may,  in  one  sense, 
be  called  an  estoppel  to  hold  him  to  his  first  oath  and  not  permit  him  to  gain- 
say it.  But  this  very  case  shows  that  it  is  misleading  to  call  it  so,  and  because 
it  has  been  done  we  are  now  asked  to  predicate  more  upon  the  name  given 
than  is  justified  by  the  cases  so  much  relied  on,  and  to  extend  the  principle 
settled  by  them  far  beyond  what  the  supreme  court  ever  intended. 

§  22.  An  odious  estoppel. 

It  would  make  a  most  odious  estoppel  to  forever  hold  a  party  to  a  falsehood, 

whether  any  one  has  been  injured  by  it  or  not.     After  all,  it  is  only  a  question 

of  the  force  and  effect  of  the  petition  for  divorce  as  a  part  of  the  proof,  and 

when  once  it  is  admitted  that,  under  any  circumstances,  the  contrary  can  be 

shown,  it  cannot  be  called  an  estoppel;  and  it  seems  to  me  to  be  giving  the 

adverse  party  an  unfair  advantage  to  call  it  so,  and  likely  to  mislead  the  jury 
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to  the  detriment  of  one  who  may  be  innocent  of  false  swearing.  In  deference 
to  these  cases,  which  have  established  a  rule  of  evidence  binding  on  this  court, 
as  well  as  all  others  in  Tennessee,  I  charged  the  jury  that  the  plaintiff  here 
was  bound  by  her  oath  unless  she  could  show,  to  the  satisfaction  of  the  jury, 
that  she  had  not  wilfully  made  a  false  oath  iti  the  fir^t  instance.  This  is  all 
that  the  cases  cited  mean,  in  my  opinion,  and  all  else  that  is  claimed  for  them 
is  based  upon  an  inference  drawn  from  the  use  of  the  word  "  estoppel."  I 
have  found  none,  and  doubt  if  any  cases  elsewhere  will  support  this  doctrine 
that  a  man  is  ever  bound  by  a  false  oath  so  that  he  cannot  show  the  truth  as 
between  himself  and  others  who  are  strangers,  and  4iave  been  neither  injured 
nor  prejudiced  by  the  original  falsehood. 

The  general  rule  elsewhere  is  not  in  accordance  with  the  Tennessee  cases. 
1  Greenl.  Ev.,  $$§  210-212.  But  in  the  charge  I  gave  to  the  jury  I  have  fol- 
lowed the  cases  strictly  in  all  except  calling  the  principle  enunciated  an  estop- 
pel. It  is  immaterial  by  what  name  it  is  called,  perhaps,  but  more  was  sought 
to  be  implied  from  the  word  than  the  cases  themselves  jastilied,  and  it  seemed 
to  me  necessary  to  discard  it  as  misleading.  In  view  of  what  was  actually 
said  to  the  jury  on  the  subject,  it  seems  to  me  that  no  error  was  committed  of 
which  the  defendant  can  complain. 

The  fact  that  the  jury  were  told  that  they  could  not  look  to  the  proof  at 
large  unless  they  accpiitted  the  plaintiff  of  any  intentional  and  wilful  false 
swearing,  it  is  argued,  called  for  a  trial  as  if  u])on  an  indictment  for  perjury, 
and  the  jury  were  led  to  believe  that  they  would,  by  finding  against  her,  sub- 
stantially fasten  upon  her  the  odium  of  perjury  or  false  swearing,  and  were 
thereby  led  to  prejudice  the  defendant's  case  by  giving  more  etfect  to  the 
plaintifTs  proof  than  they  should  have  done,  and  less  to  that  of  the  defendant 
than  they  would  have  done  if  they  had  been  told  that  they  must  simply  de- 
termine whether  she  had  made  the  oath  deliberately  and  with  full  knowledge 
of  the  facts,  or  under  circumstances  showing  that  she  made  it  inadvertently 
or  by  mistake. 

There  is  much  force  in  this  objection  to  the  charge,  and  it  illustrates  the  in- 
convenience of  applying  the  analogy  of  estoppel  to  the  mere  process  of  weigh- 
ing testimony.  The  cases* cited  all  show  that  there  is  a  preliminary  question 
to  be  tried,  namelv,  whether  there  was  an  innocent  mistake  made.  It  is  to  be 
determined  whether  the  party  shall,  in  obedience  to  public  policy,  be  pre- 
cluded from  contradicting  his  original  oath.  lie  is  not  to  be  so  precluded 
unless  he  has,  deliberately  and  with  full  knowled;re,  taken  the  oath  without 
inadvertence  or  mistake  on  his  part.  If  he  has  done  this  he  cannot  contradict 
or  offer  proof  of  others  to  contradict  it.  It  is  in  the  nature  of  a  penalty,  and 
a  very  serious  one,  for  false  swearing.  It  seems  to  me  plain  that  it  is  proper 
to  say  to  the  jury  that,  m  trying  this  question,  they  must  find  a  wilful  and 
deliberate  false  swearing  to  justify  them  in  inflicting  it.  Nothing  less  should 
work  the  serious  consequence  of  closing  the  plaintiff's  mouth,  so  that,  although 
her  husband  had  been,  in  fact,  a  drunkard  for  only  a  year,  for  example,  she 
must  stand  bv  her  false  statement  that  he  had  been  such  for  four  vears,  and 
thereby  lose  a  policy  to  which  there  is  no  defense  if  she  could  show  the  truth. 

The  charge  given  is  a  necessary  result  of  the  doctrine  invoked,  and  the  law 

of  these  cases,  in  my  opinion,  recpiires  that  this  conduHiveneHS  of  the  false  oath 

shall  not  obtain  unless  the  public  policy  against  false  swearing  requires  it.     I 

sought  to  avoid  the  effect  complained  of  in  the  charge,  by  tellmg  the  jury  that 

after  thev  had  determined  the  prelimiiuiry  question  in  favor  of  the  plaintilf, 
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they  would  tJien  look  at  the  admission  under  oath  as  an  admission  of  great 
weight,  and  determine  the  force  and  effect  of  it  in  behalf  of  the  defendant. 
The  charge  is  very  favorable  to  the  defendant  in  that  respect,  and  I  think  the 
jury  understood  that  after  they  had  tried  the  question  of  wilful  false  swear- 
ing, they  should  give  the  petition  for  divorce  the  fullest  weight  it  was  entitled 
to,  as  an  admission  by  her,  going  to  prove  the  defendant's  case.  I  have  no 
doubt  from  the  proof  that  the  plaintiff  did  make  a  mistake  in  swearing  that 
her  husband  had  been  a  drunkard  four  years,  and  think  it  is  fairly  proved  that 
he  was  a  temperate  man  when  he  took  out  the  policy.  The  proof  is  not  so 
clear  as  to  the  extent  of  *his  subsequent  habits,  but  the  jury  has  found  that 
they  did  not  impair  his  health  or  produce  delirium  tremens^  and  I  am  satisfied 
with  the  finding,  as  also  upon  the  issue  of  suicide. 

It  is  plain,  therefore,  that  in  this  case  the  plaintiff,  in  her  petition  for  divorce, 
made  statements  which  were  not  true,  yet  would  defeat  her  recovery  on  this 
policy.  It  is  not  difficult  to  apply  the  rule  of  public  policj^,  call  it  an  estoppel 
if  you  will,  to  a  case  where  the  principle  of  protecting  the  courts  against  false 
swearing  is  called  for  by  the  facts  developed ;  but,  on  the  other  hand,  when 
the  proof  tends  to  show  an  unfortunate  misstatement  of  the  facts,  it  becomes 
a  matter  of  serious  concern  to  so  direct  the  jury  that  they  shall  not  hold  the 
party  to  the  misstatement  without  a  clear  case  which  calls  for  such  punish- 
ment. On  the  whole,  I  am  satisfied  with  the  verdict,  and  overrule  the  motion 
for  a  new  trial. 

g  23.  Eqni table  estoppel. —  For  the  application  of  the  doctrine  of  equitable  estoppel  there 
must  generally  be  some  intended  deception  in  the  conduct  or  declarations  of  the  party  to  be 
estopped,  or  such  gross  negligence  on  his  part  as  to  amount  to  constructive  fraud,  by  which 
another  has  been  misled  to  his  injury.  Brant  v.  Virginia  CJoal  &  Ii'on  Co.,  3  Otto,  326  (Est.  of 
Dec,  gg  1645-47). 

§  24.  By  acts  in  conrt. —  A.,  who,  under  an  agreement  with  B.,  has  asserted  himself  in  the 
acts  of  court  to  be  the  owner  of  a  vessel,  cannot  afterward,  as  against  B.,  deny  the  ownership 
of  the  vessel.     The  Mary,  1  Mason,  365. 

g  2o.  The  charges  in  a  biU  in  equity,  if  undenied  by  the  defendant,  are  taken  as  true  against 
him,  and  he  cannot  deny  them.    United  States  v.  Samperyac,  Hemp.,  118. 

§  26.  An  alien  who  has  received  as  devisee  of  real  estate  the  value  of  the  property  devised 
to  him  in  proceedings  for  partition  is  estopped  to  set  up  the  invalidity  of  the  devise  to  him  by 
reason  of  his  alienage,  in  pi-oceedings  to  recover  the  succession  tax  of  1864  and  1866.  Scholey 
V.  Rew,  23  WaU.,  331. 

§  27.  Estoppel  by  acts  from  clalmiDg  title  to  land.— A.  mortgaged  land  to  B.,  and  after- 
wards mortgaged  the  same  to  C.  B.  foreclosed  his  mortgage,  and  a  sale  being  decreed  C.  pur- 
chased the  land,  B.  bidding  also.  B.  received  the  purchase  money.  C,  being  a  banking  cor- 
poration, could  not  lawfully  purchase  real  estate.  And  B.,  having  other  debts  against  A. , 
recovered  judgments  against  him  and  levied  on  this  same  lot,  sold  the  same,  and  purchased  it 
at  the  sale.  It  is  held  that  B.,  as  plaintiff  in  an  action  of  ejectment  for  the  land,  has  not  es- 
topped himself,  by  any  of  the  former  acts,  from  claiming  the  land.  Russell  v.  Topping,  5 
McL. ,  194  (Corp.  ,  §§  855-«l). 

§  28.  The  after-acquired  title  of  a  vendor,  conveying  without  title,  inures  to  the  benefit  of 
the  vendee,  by  estoppel.    Corcoran  v.  Brown,  3  Cr.  C.  C,  143. 

§  29.  The  doctrine  of  estoppel  cannot  be  invoked  in  favor  of  one  who  has  made  improve- 
ments upon  land  owned  by  another  with  the  knowledge  of  the  owner  and  without  objection 
from  him,  in  cases  in  which  the  person  making  the  improvements  did  so  with  full  knowledge 
of  his  own  want  of  title.    Steele  v.  Smelting  Co.,  16  Otto,  447. 

§  30.  Under  the  Pennsylvania  recording  act  a  deed  of  conveyance  which  is  not  recorded 
within  six  months  after  its  execution  is  null  and  void  as  against  a  subsequent  bona  fide  pur- 
chaser for  value  Avithout  notice,  if  the  deed  to  the  latter  is  first  recorded.  A.  in  1867  sold  land 
to  B.,  and  the  deed  was  not  recorded  till  1876.  In  1874  C,  under  a  judgment  against  B.,  sold 
B.'s  interest  and  E.  purchased  at  the  execution  sale.  In  1873  F.  bought  the  same  land  from  A. 
on  being  told  by  both  B.  and  C.  that  A.'s  title  was  good,  and  put  his  deed  on  record.  In  aa 
action  against  E.  by  F.  for  the  land,  it  was  held  that  both  B.  and  C.  would  be  estopped  from 
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setting  up  title,  nnd  that  E. ,  the  sherifTs  vendee,  was  in  no  better  right  than  they  were.    M'Bane 
V.  Wilson,*  8  Fed.  R..  734. 

§81.  The  owner  of  land  who  represents  to  another  that  the  land  belongs  to  a  third  person  is 
estopped  to  claim  the  land  as  against  a  mortgage  executed  by  such  third  person  to  secure  a 
debt  due  from  him  to  the  person  to  whom  the  representation  was  made,  where,  in  securing 
such  mortgage,  the  mortgagee  has  relied  upon  the  owner's  representations  and  extended  the 
time  of  payment.     Parlin  v.  Stone,  1  McC,  443  (CONV.,  §§  390-92). 

§  3t!.  The  claimants  under  a  Mexican  grant  are  not  estopped  from  claiming  the  land  finally 
confirmed  and  patented  to  them,  by  the  fact  that  on  an  erroneous  location  of  their  claim  by 
the  government  they  claimed  the  land  thus  erroneously  located  and  disclaimed  all  other, 
Bissell  r.  Henshaw,  1  Saw.,  553.  . 

g  3$.  By  boud. —  One  who  gives  his  bond  for  the  release  of  a  vessel  which  has  been  seized 
cannot,  in  defense  to  a  decree  against  him  on  his  bond,  a  decree  of  forfeiture  having  been  ren- 
dered against  the  vessel,  rely  on  any  irregularities  in  the  execution  of  the  bond.  United 
Slates  V.  The  Schooner  Little  Charles,  1  Marsh.,  380. 

§  S4.  In  an  action  upon  a  prison-bounds  bond  the  defendant  cannot  deny  that  there  was  any 
such  judgment  as  that  recited  in  the  bond.     Allen  v.  Magruder,  3  Cr.  C.  C,  6. 

g  3o.  The  assignor  of  a  bond,  who  received  it  for  the  purpose  of  raising  money  upon  it,  is 
not  estopped  to  question  its  validity  in  an  action  against  him  on  his  promise  to  pay,  made  after 
he  had  assigned  it.     Moncure  v.  Dernlott,  5  Cr.  C.  C,  445. 

§  36.  A  claimant  who  accepts  the  delivery  of  a  vessel  which  had  oeen  seized,  on  giving  bail 
for  its  appraised  value,  is  estopped  to  contest  the  validity  of  the  security,  on  condemnation  of 
the  vessel.    The  Brig  Struggle,  1  Gall.,  476. 

§  37,  Where  the  bond  of  an  Indian  agent  recites  his  appointment,  the  obligors  in  the  bond, 
in  a  suit  thereon  against  them,  are  estopped  to  deny  his  appointment.  Bruce  v.  United  States, 
17  How.,  437  (Bonds,  S>5  579-83). 

g  3$.  One  who  is  both  obligor  and  obligee  in  a  joint  and  several  bond,  and  who  assents  to 
an  assignment  thereof,  is  estopped,  in  an  action  on  the  bond  by  the  assignee,  from  claiming  as 
a  defense  that  there  could  have  been  no  delivery  of  the  bond  to  the  obligees,  and  hence  none  by 
them  to  the  assignee  which  would  bind  him,  the  defendant.  Bradford  v,  Williams,  4  How.,  576 
(Bonds,  jig  19-21). 

§  39.  An  obligt»o  in  a  bond,  which  declares  liim  to  be  a  principal  debtor,  cannot  plead  that 
he  was  in  fact  merely  a  surety  and  therefore  releavsed  by  an  extension  of  time  given  to  the 
principal  debtor.    Sprigg  i\  The  Bank  of  Mount  Pleasant,  10  Pet.,  257  (Bonds,  gg  520-22). 

J5  40.  Piu'ties  who,  in  an  instrument  under  seal,  represent  themselves  as  principals  are 
e8U>ppe<l  to  assert  that  they  executinl  it  as  sureties.  Bank  of  Mount  Pleasant  v.  Sprigg,  1  McL., 
178.    Tliisis  the  rule  in  equity  as  well  as  in  law.    S[)rigg  v.  Bank  of  Mount  Pleasant,  id.,  384. 

g  41.  A  person  who  lias  acknowledged  a  fact  in  an  instrument  under  seal  cannot  question 
tliat  fact  though  some  expressions  in  the  instrument  imply  that  the  fact  acknowledged  does 
not  exist.     Martin  v.  Taylor,  1  Wash.,  1. 

g  42.  Whenever  an  act  is  done  or  a  statement  is  made  by  a  party,  which  cannot  be  contra- 
dicted without  fraud  on  his  part  and  injury  to  others  whose  conduct  has  been  influenced  by 
the  act  or  admission,  the  character  of  an  estoppel  will  attach  to  what  otherwise  would  be  a 
mere  matter  of  evidence.  So  where  a  bond,  regular  upon  its  face,  has  been  delivered  to  the 
obligee  without  conditions,  the  siu-eties  will  not  be  heard  to  say  that  they  signed  it  only  on  con- 
dition that  a  third  person  should  sign  it  before  it  was  delivered,  where  it  was  delivered  without 
notice  or  knowledge  on  the  part  of  the  obligee  of  such  condition.  Dair  v.  United  States,  16 
WalL,  1  (Bonds,  §511). 

g  43.  By  deed.  —  A  plaintiff  in  ejectment  wlio  offers  in  evidence  a  deed  from  A.  to  the  de- 
fendant, for  the  purpose  of  showing  that  both  he  and  defendant  claimed  through  A.,  is  not 
estop|»ed  to  proveithe  deed  fraudulent  and  void,  having  stated,  when  he  produced  it  in  evidence, 
his  intention  so  to  do.     Linthicum  v.  Remington,  5  Cr.  C.  C,  546. 

^  44.  The  vendee  is  estopped  to  deny  the  vendor's  title,  in  an  action  by  the  vendor  to  enforce 
his  lien  for  the  purchastj  money.  The  vendor's  title  failing,  the  vendee  cannot  purchase  a  bet- 
ter title,  and,  withoat  surrendering  possession  of  the  land,  resist  the  vendor's  lien.  He  can  only 
set  off  the  value  of  his  after-ac(iuired  title.  And  a  purchaser  from  the  vendee,  who  binds  him- 
self to  pay  the  purchase  money  due  the  original  vendor,  is  in  the  same  and  no  better  right. 
Fintanl  r.  Goodloe,  Hemp.,  502. 

§  45.  A  railroad  company  gives  a  mortgage  on  its  road  to  secure  the  payment  of  its  bonds. 
Subsequently,  and  when  these  bonds  had  been  negotiated,  the  company  makes  a  s»'Cond  mort- 
gage on  theVoad,  which  is  expressly  made  subject  to  the  first  mortgage  and  the  bonds  secured 
by  it.  It  is  held  that  all  persons  coming  in  under  this  second  mortgage  are  in  no  position  to 
atmplain  of  the  foreclosure  of  the  first.     Bronson  v.  La  Crosse  Railroad  Co.,  2  Wall.,  283  (CoNV., 

§^1460-66). 
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§  46.  A  purchaser  of  land  holds  adversely  to  his  ven4or,  and  may  dispute  his  title.  Watkins 
V.  Holman,  16  Pet,  53. 

§  47.  A  vendor  in  an  action  to  recover  the  purchase  money  is  not  estopped  to  deny  the  recital 
in  his  deed  that  the  consideration  has  been  paid.    Taggart  v.  Stanberry,  2  McL.,  543. 

§  48.  In  a  habeas  corpus  proceeding  to  release  an  apprentice,  the  master  cannot  deny  the 
recital  in  the  indenture  of  apprenticeship  as  to  the  age  of  the  apprentice.  McGutchin  v.  Jamie- 
son,  1  Cr.  C.  C,  348. 

§  40.  The  parties  to  a  deed  are  not  estopped  to  examine  into  its  true  consideration.  Bank  of 
the  United  States  v.  Lee,  5  Cr.  C.  C,  319. 

§  50.  In  a  proceeding  in  equity  to  annul  a  forged  deed  conveying  land,  it  was  held  that  the 
plaintiffs  were  not  precluded  from  proving  that  the  signature  of  the  grantor  was  a  forgery, 
and  that  she  was  not  the  person  who  acknowledged  the  act,  because  they  had  produced  the 
deed  in  evidence.     Bunce  v.  Gallagher,  5  Blatch.,  481. 

§  51.  A  vendor  cannot  dispute  a  title  he  has  passed  to  his  vendee,  in  an  action  for  the  land 
against  one  who  purchased  from  his  vendee.     Gilmer  v.  Poindexter,  10  How.,  257. 

g  52.  A  deed  which  recites  or  avers  tliat  the  grantor  is  seized  of  a  fee,  and  purports  to  con- 
vey an  estate  of  that  description,  forever  estops  the  grantor  and  his  heirs  from  denying  that  he 
was  so  seized  and  possessed  of  a  fee  at  tlie  time  he  made  the  conveyance,  even  though  the 
deed  contains  no  technical  covenants  of  title.     Van  Rensselear  v.  Keai-ney,  11  How.,  297. 

§  53.  The  purchaser  of  lantl  who  gives  a  mortgage  on  the  same  to  the  vendor  to  secure  the 
purchase  money  cannot  claim  as  a  defense  to  the  foreclosure  suit,  that,  hia  title  through  his 
vendor  having  failed,  he  has  bought  a  better  and  outstanding  title.  An  after-acquired  title  by 
the  vendor,  with  warranty,  inures  by  estoppel  to  his  vendee.  Bush  v.  Marshall,  6  How.,  284 
(CONV.,  §§  673-75). 

§  64.  A.,  the  holder  of  a  land  warrant  from  the  United  States,  conveys  tho  land,  already- 
located,  to  B.  Afterwards  a  patent  is  issued  by  the  United  States  to  A.  in  confirmation  of  his 
title.  B.'s  heii*s  being  in  possession  are  sued  by  the  heirs  of  A.  for  the  land.  Held,  that  the 
patent  granted  to  A.  inures  to  the  benefit  of  B.  and  his  heirs  by  estoppel,  and  plaintiffs  can- 
not recover.     Lessee  of  French  v.  Spencer,  21  How. ,  228. 

§  55.  The  recital  of  a  lease  in  a  deed  of  release  is  conclusive  upon  parties  and  privies  as  to 
the  existence  of  that  lease.     Carver  v.  Jackson,  4  Pet.,  1. 

§  56.  A  contract  executed  for  the  purpose  of  conveying  and  acquiring  an  estate  in  fee,  but 
wanting  those  legal  formalities  which  are  required  to  pass  the  title,  cannot  bo  relied  on  by  the 
vendor  as  creating  the  relation  of  landlord  and  tenant,  for  the  purpose  of  estopping  the  vendee 
from  denying  his  title  in  an  action  of  ejectment.  Hughes  v.  The  Trustees  of  Clarksville,  6 
Pet.,  369. 

§57.  In  an  action  for  the  specific  performance  of  a  contract  to  convey  lands,  which  the 
obligee  was  to  purcha.se  from  the  government  at  a  public  sale,  it  cannot  be  claimed  in  de- 
fense that  the  purchase  of  the  lands  at  the  sale  was  void  for  fraudulent  bidding,  under  an  act 
of  congress  intended  to  prevent  fraudulent  combinations  among  bidders  and  to  protect  bona 
fide  bidders.     Fackler  r.  Ford,  24  How.,  822. 

§  58.  Where  an  executor  conveys  lands  without  authority  and  afterwards  obtains  a  patent 
therefor  in  his  own  name,  the  patent  operates  on  the  former  conveyance  by  way  of  estopi)eL 
Lewis  V.  Baird,  3  McL.,  56. 

§  50.  The  grantor  in  a  deed  with  covenants  of  warranty  is  estopped  from  asserting  any 
ownership  or  interest  in  the  lands  conveyed,  and  cannot  sue  or  recover  for  waste  committed 
upon  it.    Patrick  v.  Leach,  1  McC. ,  250. 

§  60.  The  recitals  in  a  deed  can  estop  no  one  but  parties  or  privies  who  are  claiming  under 
or  against  it,  and  in  a  controversy  founded  on  its  covenants.  Burr  v.  Duryea,*  2  Fish.  Pat. 
Gas.,  275. 

§  61.  A  husband  who  has  an  equitable  estate  in  lands,  of  which  he  also  holds  tlie  legal  title 
as  trustee  for  his  wife,  is  estopped  by  his  deed  of  such  lands,  though  it  is  void  as  to  his  wife, 
to  set  up  his  equitable  title- thereto.    Partee  v.  Thomas,  11  Fed.  R.,  769. 

§  r>2.  A  person  who  conveyed  certain  premises  with  all  the  machinery  situated  therein  is 
estopped  as  against  the  purchaser  to  claim  certain  machinery  which  he  had  represented  as  on 
the  premises  and  belonging  there,  but  which  he  secretly  removed  to  prevent  its  passing  by  the 
deed.     Smith  v,  Schroeder,*  21  Law  Rep.,  739. 

§  63.  A  person  signed  a  writing  by  which  he  released  and  quitclaimed  a  certain  tract  of 
land,  and  bound  himself  to  make  a  good  title  thereto.  Held,  that  though  he  afterwards  ac- 
quired a  greater  interest  in  the  land  than  he  had  at  the  -date  of  the  contract,  his  heirs  were 
estopped  to  set  up  any  claim  to  the  land  by  the  covenant  to  make  a  good  title.  Lamb  v.  Carter, 
1  Saw.,  212. 

§  64.  Parties  claiming  under  a  deed  which  recites  the  existence  of  a  mortgage  upon  the  land 
conveyed  are  estopped  to  deny  the  existence  of  the  mortgage.    Holmes  v.  Ferguson,*  1  Or.,  220, 
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§  65.  Where  the  holder  of  an  estate  in  tail  convoys  the  eame  in  fee-simple  with  general 
•warranty,  the  issue  in  tail  of  the  grantor  is  not  estopped  to  deny  his  right  to  the  land,  nor  is 
the  grantee  estopped  to  assert  a  better  title  against  such  issue.  Gardner  v.  Sharp,  4  Wash., 
600. 

^  66,  K.,  owning  three  lots,  conveyed  them  to  W.  by  a  conveyance  in  form  absolute.  After- 
wards K.  and  wife  conveyed  the  three  lots  to  C.  in  trust  to  secure  the  payment  of  a  note  of 
K-'s,  held  by  W.,  and  still  later  executed  another  trust  deed  of  the  three  lots  to  C.  in  the  trust 
to  secure  the  payment  of  the  same  indebtedness,  which  was  paid.  W.  conveyed  the  lands  to  N. , 
and  K.  having  died,  his  heirs  filed  a  bill  against  N.  to  set  asi<le  the  deed  from  K.  to  W.  on  the 
ground  that  it  was  void  as  being  a  conveyance  of  a  part  of  K.'s  homestead  without  the  signa- 
ture of  his  wife,  and  also  to  set  aside  the  deed  from  K.  to  N.  Held,  that  N.  was  not  estopped 
to  set  up  the  deed  from  K.  to  W.  by  the  fact  that  K.  had  executed  the  trust  deeds  to  C.  at  W.'s 
request  to  secure  a  debt  owed  to  him  by  K.     Grosholz  v.  Newman,  21  Wall.,  481. 

§  67.  No  person  can  set  up  an  estoppel  as  against  his  own  grant.  Branson  v,  Wirth,  17 
Wall..  32. 

§  68.  It  appeared  from  the  exemplification  of  a  patent  that  it  was  issued  to  A.,  for  the  north- 
east quarter  of  a  certain  section,  but  a  memorandum  appeared  on  the  face  of  the  record,  pur- 
porting to  have  been  made  some  years  afterward  (but  by  whom  it  did  not  appear),  stating  that 
the  patent,  as  actually  issued,  wjis  for  the  southeast  quaiter.  It  appeared  that  A.  conveyed 
the  southeast  quarter  to  C,  describing  it  as  the  land  conveyed  by  the  patent  to  him.  C.  also 
deeded  the  southeast  quarter  to  D.,  and  he  to  E.,  and  E.  to  F.  It  appeared  that  three  days 
before  A-'s  patent,  the  southeast  quarter  had  Iwen  patented  to  X.  Nine  years  after  A.'s  pat- 
ent, F.  procured  a  private  act  of  congress  by  which  A.*s  legal  representatives  were  authorized 
to  enter  a  quarter-section  of  land  in  lieu  of  the  southeast  quarter  which  had  been  patented  to 
X.  three  days  before  A.'s  patent  issued,  and,  in  pursuance  of  the  act,  F.  entered  another  tract. 
Sixteen  years  later  the  northeast  quarter  was  sold  for  taxes,  and  purchased  by  H.  Twenty- 
five  years  still  later  the  northeast  quarter  was  patented  to  Q.,  who  brought  ejectment  against 
H.  Heldf  that  if  the  patent  to  A.  was  issued  for  the  northeast  quai*ter,  then  H.  was  not  es- 
topped to  show  that  fact.    Ibid, 

§  63.  A  man  cannot  recover  in  ejectment,  nor  defend  himself,  against  his  own  covenant  or 
grant.  He  is  estopped  by  his  own  act  from  saying  that  his  title  was  defective,  when  his  deed 
professes  to  pass  a  good  title.  Uptm  a  similar  principle,  a  man  will  not  be  permitted,  against 
his  own  act,  though  not  by  deed,  to  controvert  the  title  which  lie  has  thus  acknowledged;  as 
if  one  man  come  into  possession  of  land,  by  permission  of  another,  he  thereby  admits  the 
title  of  that  other,  and.  in  ejectment  to  recover  back  possession,  he  cannot  question  it.  Cooper 
V.  Galbmith,  8  Wash.,  546. 

§  70.  In  order  to  work  an  estoppel  by  deed,  the  parties  must  be  sui  juris  com[)etent  to  make 
it  effectual  as  a  contract.  So,  a  married  woman  who  is  unable  to  contract,  except  as  to  her 
separate  estate,  is  not  estopped  by  her  recitals  in  a  deed  of  trust  that  the  indebtedness  which 
it  secures  was  contracted  in  reference  to  her  separate  estate.  Bank  of  America  i\  Banks,  11 
Otto,  240  (DOM.  Rfx.,  §§  254-60). 

g  71.  Where  a  grantor  has  received  and  retains  the  full  vjilue  of  land  which  he  assumes  to 
convey,  neither  he  nor  a  subsequent  grantor  can  question  the  capacity  of  the  grantee.  Myers 
r.  Croft,  13  WaU.,  291. 

§  72.  A.,  the  owner  of  an  inchoate  title  to  a  tract  of  land,  gave  B.  a  power  of  attorney  to 
B  *11  and  convey  such  interest  as  he  had  in  and  to  the  lands,  but  no  other  or  better  title.  A, 
afterwards  acquired  the  full  title,  and  B.,  acting  under  the  power  of  attorney,  quitclaimed  the 
land  to  C.  for  a  full  consideration,  which  A.  received  and  retained.  Hcld^  that  after  six  years 
of  acquiescence  A.  was  estopped  to  question  B.'s  power  to  transfer  the  complete  title.  Smith 
r.  Sheeley,  12  Wall.,  358  (Agency,  gg  481-83). 

g  73.  A  widow  executing  a  deed  of  release  is  presumed  to  have  executed  it  for  the  purpose 
of  conveying  all  her  interest,  and  is  estopjwd  to  assert  that  it  was  only  executed  pursuant 
to  a  power,  and  that  it  did  not  convey  her  dower  rights.     Dundas  v.  Hitchcock,  12  How., 

256. 

g  74.  A  party  is  always  estopped  by  his  grant,  because  the  grant  is  an  extinguishment  of 
the  grantor's  rights  and  a  contract  not  to  assert  them.  Fletcher  v.  Peck,  6  Cr.,  87  (Const., 
g§  1805-12). 

g  75.  A  covenant  of  general  warranty  in  a  deed  binding  the  grantor  and  his  heirs  forever, 
and  warranting  the  land  to  the  church  wardens  of  a  certain  church  and  their  sucx-essors  for- 
ever, will  ojjerate  by  way  of  estoppel  to  confirm  to  the  church  and  its  privies  the  perpetual 
and  beneficial  estate  in  the  land.     Terrett  v.  Taylor,  9  Cr.,  43. 

5$  76.  Where  A.  sold  land  to  B.,  but  executed  no  conveyance,  and  B.  afterwards  conveyed  it 
to  C,  the  latter  is  not  estopped  to  question  the  validity  of  A.'s  title  in  an  action  by  A.'s  heirs  to 
recover  the  land.     Blight  r.  Rochester,  7  Wheat.,  535. 
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§  77.  A  stockholder  in  a  trading  corporation,  who  was  present  at  a  meeting  of  stockholders 
of  the  corporation,  at  which  they  executed  a  mortgage  to  one  of  their  stockholders  for  a  debt 
due  him,  and  who  did  not  dissent,  is  estopped  to  insist  upon  the  act  of  executing  the  mortgage 
as  an  act  of  insolvency.    In  re  Massachusetts  Brick  Co.,*  5  N.  B.  R.,  408. 

§  78.  A  stockholder  in  a  corporation  who,  with  full  knowledge  of  the  proceedings  under 
which  the  corporation  is  decreed  bankrupt,  remains  silent  for  nearly  a  year  after  the  bank- 
ruptcy, will  not  be  heard  thereafter  on  his  motion  to  vacate  the  order  of  bankruptcy.  In  re 
Baltimore  County  Dairy  Association,*  11  N.  B.  R.,  253. 

§  70.  In  an  action  by  a  corporation  against  a  subscriber  to  recover  unpaid  stock,  he  wiU  not 
be  heard  to  deny  that  a  sufficient  number  of  shares  had  been  subscribed  as  required  by  the 
charter,  he  having  been  one  of  the  commissioners  to  receive  subscriptions,  and  having  acted 
as  one  of  the  directors.    Rockville  &  Washington  Turnpike  Road  v.  Van  Ness,  3  Cr.  C.  C,  449. 

§  80.  Stock  of  a  corporation  issued  in  excess  of  the  limit  prescribed  by  its  charter  is  void, 
and  the  holder  thereof  is  not  estopped  to  assert  the  invalidity  of  the  stock  in  a  suit  by  creditors 
of  the  corporation,  though  he  voted  by  proxy  at  the  meeting  at  which  the  overissue  was  voted, 
and  held  such  stock  thus  issued,  and  though  the  corporation  and  its  agents  have  asserted  tliat 
its  capital  stock  was  equal  to  both  issues.    Scovill  v.  Thayer,  15  Otto,  143  (Corp.,  §,^  158-66). 

§  81.  A  stockholder  of  a  corporation  who  has  continued  to  hold  lus  stock  after  an  increase  of 
its  capital  stock,  and  has  participated  in  elections  and  has  received  dividends  on  his  stock,  is 
estopped  to  question  the  regularity  of  the  increase,  when  sued  by  the  assignee  of  the  corpora- 
tion, after  its  insolvency,  to  recover  an  assessment  made  upon  his  stock.  Pay  son  v.  Withers,  5 
Biss..  269  (Corp.,  gg  215-19). 

§  82.  In  an  action  by  the  receiver  of  a  national  bank  against  a  stockholder  to  recover  the 
amount  of  his  subscription,  the  latter  is  estopped  to  deny  the  existence  of  the  corporatioiL 
Casey  v.  Galli,  4  Otto,  673  (Banks,  Nat.,  g.^  75-81). 

g  83.  A  stockholder  of  a  corporation,  whose  subscription  was  induced  by  fraudulent  repre- 
sentations of  the  agent  of  the  corporation,  is  estopped  by  a  delay  of  two  years,  during  which 
time  the  corporation  becomes  insolvent,  from  disputing  the  validity  of  the  note  given  by  him 
to  the  corporation  in  payment  for  his  stock.     Farrar  v.  Walker,  3  Dill. ,  506. 

§84.  Corporate  securities. — A  city  which  issues  bonds  in  payment  of  its  subscription  to 
the  stock  of  a  railroad  company,  formed  by  the  consolidation  of  two  other  companies,  cannot 
question  the  validity  of  the  consolidation  in  defense  of  an  action  on  the  bonds.  Lewis  v.  City 
of  Clarendon,*  7  Cent.  L.  J.,  287. 

§  85.  Plaintiff,  as  a  bona  fide  holder  of  bonds  issued  by  B.,  a  railroad  company,  sues  A.,  a 
second  railroad  company,  to  recover  interest  on  his  bonds,  the  interest  ha^'ing  been  secured  by 
a  lease  of  B.'s  road  to  A.  It  is  held  that  A,  cannot  defend  on  the  ground  tliat  the  lease  was 
void  as  never  having  been  ratified  by  a  vote  of  its  stockholders  as  required  by  law,  since  in 
piuBuance  of  the  agreement  of  lease  it  had  operated  the  leased  road  and  made  several  pay- 
ments of  interest  on  the  coupons,  with  full  knowledge  of  the  stockholders  and  without  their 
objection.    Eakin  v.  St.  Louis,  Kansas  City  &  Northern  R.  Co.,*  3  Cent.  L.  J.,  655. 

^  86.  The  bonds  of  an  independent  school  district  in  Iowa  recited :  "  This  bond  is  issued  by 
the  board  of  school  directors  by  authority  of  an  election  of  the  voters  of  said  school  district 
held,"  etc.,  **  in  conformity  with  the  provisions  of  chapter  98,"  etc.  Heldf  that  this  recital  did 
not  estop  the  district  from  showing  that  the  indebtedness  for  which  the  bonds  were  issued 
exceeded  the  limit  imposed  by  the  constitution  upon  municipal  indebtedness.  School  District 
V.  Stone,  16  Otto,  183  (Bonds,  ^§  1431-32). 

§  87.  Where  the  jx^ople  of  a  county,  at  an  election  held  according  to  law,  authorize  their 
corporate  or  legal  representatives  to  treat  certain  outstanding  obligations  as  *'  properly  author- 
ized by  law,"  for  the  purpose  of  negotiating  a  settlement  with  the  holders  thereof,  the  county 
is  estopped,  after  the  contemplated  settlement  has  been  made,  to  dispute  the  validity  of  the 
obligations.    County  of  Jasper  v.  Ballou,  13  Otto,  745  (Bonds,  g§  1270-71). 

§  88.  It  seems  that  a  recital  in  municipal  bonds  that  the  limit  of  municipal  indebtedness  has 
not  been  reached  will  estop  the  corporation  from  asserting,  as  against  a  boiia  fide  holder,  that 
the  bonds  are  void  because  exceeding  the  limit  of  municipal  indebtedness.  Buchanan  v.  Litdi- 
field,  12  Otto,  278  (Bonds,  g§  1232-36). 

g  89.  A  county  subscribed  for  certain  stock  of  a  railroad  company  and  agreed  to  issue  its 
bonds  therefor,  provided  the  road  should  be  completed  by  a  certain  date.  It  appearing  that 
the  road  would  not  be  completed  in  time,  the  county  extended  the  time,  and  before  the  expira- 
tion of  the  extended  time  the  pr()i>er  county  officers  declared  themselves  satisfied  that  the  road 
was  completed  according  to  the  agreement,  and  the  bonds  were  delivered.  Held,  that  this  was 
a  waiver,  and  estopped  the  county  from  setting  up  the  failure  to  complete  the  road  according 
to  the  contract.    County  of  Randolph  v.  Post,  3  Otto,  502  (Bonds,  ^i;i  915-17). 

§  00.  The  act  of  the  county  commissioners  of  Johnson  county,  Kansas,  in  issuing  bonds  of 
the  county  in  payment  of  its  subscription  to  the  stock  of  the  St.  Louis,  Lawrence  &  Denver 
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Railroad,  was  the  act  of  the  county,  and  it  is  estopped  to  set  up  the  invalidity  of  the  bonds 
thus  ifisued.    Commissioners  of  Johnson  County  v,  January,  4  Otto,  202  (Bonds,  §§  1361-62). 

§  91.  Held,  that  a  county  was  estopped  to  dispute  the  validity  of  bonds  issued  by  the  presid- 
ing justice  of  the  county  court  and  the  clerk,  because  the  order  of  the  county  court  under 
which  they  acted  authorized  the  issue  of  bonds  which  should  bind  the  county.  County  of 
Caas  V.  Shores,  5  Otto,  375  (BoNl>s,  §  1446). 

§  92.  After  a  town  had  voted  to  issue  its  bonds,  the  bonds  were  litho^aphed  and  dated  June 
1,  and  the  sipnatftres  of  the  officers  at  that  time  were  lithographed  and  printed  on  the  coupons. 
Before  the  bonds  were  in  fact  signed  the  town  clerk  whose  name  was  so  printed  on  the  coupons 
resigned  and  a  successor  was  appointed.  He  signed  tltem  July  13,  and  they  were  signed  by 
the  chairman  of  the  town  board  and  were  by  him  delivered.  Held,  that  as  against  a  bona  fide 
holder  for  value  without  notice,  the  town  was  estopped  to  prove  that  the  bonds  were  in  fact 
signed  after  <he  clerk  whose  name  was  signed  thereto  had  resigned.  Town  of  Weyauwega  v. 
Ayling.  9  Otto.  112  (Bonds,  §  1874). 

§  93.  A  town  which  had  issued  its  bonds  under  authority  of  what  purported  to  be  a  state 
statute  is^not  estopped  to  set  up  as  a  defense,  in  an  action  on  the  bonds,  that  the  statute  under 
which  the  bonds  were  issued  is  not  in  fact  a  law,  notwithstanding  the  fact  that  it  is  printed  in 
the  volume  of  laws,  and  the  bonds  are  in  the  hands  of  an  innocent  holder  for  value.  Town  of 
South  Ottawa  r.  Perkins,  4  Otto.  260  (Bonds,  §g  1353-60). 

§  94.  The  doctrine  that  a  municipal  corr)oration  is  bound  by  recitals  in  bonds  issued  by  it  ai>- 
plies  also  to  recitals  in  ordinances  under  which  such  bonds  are  issued.  Gause  v.  City  of 
ClarksviUe,  1  McC.,  78  (Bonds,  iji^  1264-68). 

§  95.  A  board  of  education  which  under  the  laws  of  Missouri  had  issued  bonds  to  build  a 
school-fmuse  is  estopped  to  question  the  validity  of  its  incorporation  in  an  action  on  the  bonds 
issued  by  it.     Bonham  r.  Board  of  Education,  4  Dill.,  156. 

ii  9tt,  A  county  which  has  issued  its  bonds  in  aid  of  a  railway  company  is  estopped,  as  against 
an  innix'ent  holder,  to  deny  the  inc()r]K)ration  of  the  railway  company.  Darlington  r.  La  Clede 
Co.,  4  Dill..  200. 

g  97.  A  municipal  corporation  is  estopped  to  deny  recitals  in  its  bonds  of  compliance  by  it 
witii  precedent  statutory  conditions.     Ibid. 

g  9S.  A  tt>wn,  which  has  acted  as  a  corporation,  and  voted  and  issued  bonds,  is  estopped,  as 
against  a  fxtna  fide  holder  of  its  bonds,  to  deny  the  validity  of  its  incorporation.  Aller  r.  Town 
of  Cameron,  3  Dill.,  198, 

S$  99.  A  corjioration,  in  order  to  borrow  money,  executes  a  number  of  bonds  and  gives  a 
mort;2:age  on  its  real  estate  to  secure  their  payment.  In  a  suit  in  equity,  by  the  holder  of  one 
of  the  bonds,  to  compel  the  trustee  in  the  mortgage  to  foreclose  the  same  for  non-payment  of 
his  bon<l,  it  is  held  that  the  cori>oration  cannot  maintain  the  invalidity  of  the  bonds  upon  the 
ground  that  the  lenders  of  the  money  were  also  directors  in  the  corporation,  it  being  shown 
that  the  stockholders  had  sanctioned  the  contract.  Hotel  Co.  r.  Wade,  7  Otto,  13  (CoNV., 
5i.^  1440-46). 

S5  100.  The  recital  in  a  bona  that  it  was  issued  by  the  board  of  commissioners  of  Miami 
county  by  order  or  resolution,  pursuant  to  the  statute  authorizing  the  county  to  l)orrow  money, 
passed  at  a  regular  meeting  of  the  board,  to  be  used  by  the  Peru  &  Indianai>olis  Railroad,  pay- 
able to  the  company  or  bearer,  for  a  loan  to  the  county,  binds  the  county  by  estoppel  and  pre- 
cludes it  fn)m  denying  this  recital  to  defeat  the  bond.  Moran  v.  The  C'ommissioners  of  Miami 
County,  2  Black,  722  (Bonds,  ^S$  1439-42). 

^  101.  A  county  which  has  executed  bonds  to  a  railroad  corporation  cannot,  on  being  sued 
on  the  bonds,  question  the  capacity  of  the  corporation  to  contract.  A  recital  in  the  bonds 
showing  that  all  the  conditions  precedent  to  their  lawful  issue  had  been  fulfilled  is  also  binding 
on  the  county,  and  no  defense  can  be  based  on  the  non-compliance  with  these  conditions  at  the 
trial,  when  the  bonds  are  in  the  hands  of  bona  fide  holders  for  value.  Commissioners  t;. 
BoUes.  4  Otto,  104  (BONDS,  §§  1435-38).  But  no  estoppel  can  stand  in  the  way  of  inquiring 
into  the  validity  or  existence  of  the  law  authorizing  the  issue  of  such  bonds.  Town  of  South 
Ottowa  V.  Perkins,  4  Otto,  260  (Bonds,  §:^  1353-60). 

§  102.  The  truthfulness  of  a  recital  in  a  municipal  bond,  showing  that  the  proceedings  nec- 
essary to  its  issue  were  in  conformity  with  the  requirements  of  the  law,  cannot  be  questioned 
by  the  city  to  defeat  an  action  on  the  bond  by  bona  fide  holders  for  value.  San  Antonio  v. 
Mehaify,  6  Otto,  812. 

§  103.  A  county  agreeing  to  issue  bonds  for  subscription  to  stock  in  a  railroad  company  upon 
o>miition  that  the  road  should  be  completed  within  a  certain  time,  by  extending  thi^  time  to 
the  company,  and  within  the  extended  tim(?  declaring  the  road  comi)lete<l,  and  delivering  the 
bon<ls,  estops  itself  from  raising  the  objection  that  the  road  was  not  completed  within  the 
agreed  time,  in  an  action  on  the  bon<ls.  County  of  Randolph  v.  Post,  3#Otto.  502  (Bonds, 
tS.:5  915-17). 
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§  104,  A  town,  which  issues  its  bonds  for  subscription  to  stock  of  a  railroad  company,  under 
authority  of  statute  allowing  the  common  council  to  issue  such  bonds  upon  petition  of  three- 
fourths  of  the  legal  voters  of  the  town,  cannot  set  up  in  defense  to  an  action  on  the  bonds,  by 
innocent  holders  for  value,  that  the  petition  was  not  in  fact  signed  by  three-fourtlis  of  the 
legal  voters.  The  action  of  the  common  council,  determining  that  sufficient  voters  had 
signed,  and  issuing  the  bonds,  is  conclusive  of  the  rights  of  the  town.  Bissell  t\  The  City  of 
Jeffersonville,  24  How.,  287  (Bonds,  g§  1449,  1450). 

^  105.*  Granting  that  a  municipal  cc)ri>oration  has  power  to  issue  its  bonds  in  aid  of  a  rail- 
road company,  it  is  estop]>ed  to  set  up  irregularities  in  the  execution  of  such  power,  when  the 
bonds  are  in  the  hands  of  bona  fide  hol4ers,  even  though  the  bonds  contain  no  recitals  of  con- 
formity to  law.  (Dissent,  Waite,  C.  J.,  and  Field,  Grier  and  Miller,  JJ.)  Rogers  v.  Bur- 
lington, 3  Wall.,  654  (Bonds,  §i^  837-41). 

§  106.  A  railroad  company  mortgages  its  road  to  secure  payment  of  its  bonds.  The  mort- 
gage is  foreclosed,  the  road  sold,  and  the  sale  confirmed.  The  holders  of  the  bonds,  having 
purchased  the  road  at  this  sale,  formed  a  new  company  and  surrendered  their  bonds  for  a  cor- 
responding amount  of  stock  in  the  new  company.  Held  that,  by  such  action,  certain  of  the 
bondholders,  being  dissatisfied,  were  estopped  from  having  the  order  of  confirmation  of  the 
Bale  reviewed.    Crawshay  v.  Soutter,  6  Wall.,  739  (CONV.,  S  1642). 

§  107.  In  an  action  by  bona  fide  holders  for  value  of  county  bonds,  which  import  on  their 
face  a  compliance  with  the  law  under  which  they  were  issued,  the  county  is  estopped  to  say 
that  the  bonds  were  not  issued  in  accordance  with  the  law.  Mercer  County  v.  Hacket,  1  Wall., 
83  (Bonds,  ^§  1409-12). 

§  108.  The  recital  in  municipal  bonds,  which  have  reached  the  hands  of  bona  fide  holders, 
that  they  were  issued  by  virtue  of  a  certain  ordinance  of  the  city,  concludes  the  city  as  to  all 
irregularities  that  existed  in  complying  with  the  law  under  authority  of  which  the  bonds  were 
issued.     Van  Horstrifp  v.  Madison  City,  1  Wall.,  291  (Bonds,  gg  1196-97). 

§  109.  A  corporation  assuming  to  act  as  a  Tennessee  corporation,  and  keeping  its  headquar- 
ters and  principal  offices  there,  and  reciting  its  organization  and  chai*ter  under  the  laws  of 
that  state,  is  estopped  to  deny  that  it  is  organized  under  the  laws  of  that  state,  as  well  when 
sued  in  the  federal  courts  as  a  citizen  of  that  state  as  when  its  power  to  contract  comes  in 
question.     Blackburn  v.  Sclma,  Marion  &  Memphis  R.  Co.,  2  Flip.,  525  (Corp.,  gg  1179-86). 

§  110.  Although  the  general  doctrine  is  that  a  corporation  is  not  estopped  to  set  up  that  an 
incompleted  contract  is  tdtra  vires,  yet  a  corporation  will  not  be  permitted  to  rescind  a  partially 
executed  contract  by  taking  possession  of  property  it  has  i^arted  with  while  still  retaining  the 
possession  of  the  consideration.  American  Union  Telegraph  C^o.  v.  Union  Pacific  R*y  (3o.,  1 
McC,  188  (Corp.,  §g  875-81). 

§111.  Although  a  bank  organized  in  a  territory  is  not  authorized  to  transact  business  until 
the  act  constituting  it  has  been  approved  by  congress,  yet  a  person  who  has  conveyed  land  to 
such  a  bank,  and  who  has  received  and  retained  the  consideration,  cannot  object  that  the  bank 
was  not  competent  to  do  business  because  the  act  constituting  it  had  not  been  confirmed  by 
congress,  where  no  proceedings  had  been  instituted  at  the  instance  of  the  government.  Smith 
v.  Sheeley,  12  Wall.,  358  (Agency,  §.^5  481-83). 

§  1 1 2.  A  person  who  has  entered  into  a  contract  with  a  corporation  which  by  law  was  in- 
competent to  contract  is  not  estopped  to  set  up  such  incompetency  as  a  defense  to  an  action 
on  such  contract,  for  to  permit  an  estoppel  in  such  a  case  would  enable  the  corporation  to  do 
what  by  law  it  was  forbidden  to  do.     In  re  Comstock,  3  Saw.,  218  (Corp.,  gg  1150-54). 

§  113.  The  law  of  estoppel  applies  as  well  to  corporation^  as  to  individuals,  and  an  admis- 
sion or  recital  by  a  corporation,  which  has  been  acted  upon  by  another,  is  conclusive  against 
the  party  making  it  in  all  cases  between  it  and  the  person  whose  conduct  has  been  influenced, 
Toppan  V.  Cleveland,  Columbus  &  Cincinnati  R.  Co.,  1  Flip.,  74  (Contractts,  g§  242-48). 

§  11-1.  A  corporation  which  has  indorsed  a  note  made  for  its  accommodation,  which  is  after- 
wards discounted  at  the  request  of  some  one  assuming  to  represent  the  corporation,  who  re- 
ceives therefor  either  money  or  the  obligations  of  the  corporation,  which  are  delivered  to  the 
corporr.tion  and  retained  by  it,  is  estoi)ped  to  deny  that  the  note  was  negotiated  without  au- 
thority.   Waynesville  National  Bank  v.  Irons,  8  Fed.  R.,  1  (Bills  and  Notes,  g§  1032-38). 

g  115,  It  seems  that  a  corporation,  after  entering  a  transferee  of  its  stock  upon  its  books  as  a 
stockholder;  is  estopped  from  setting  up  that  no  such  formal  transfer  of  the  stock  had  been 
made  upon  the  books  of  the  company  as  was  required  by  its  by-laws.  Upton  v.  Burnham,  3 
Biss.,  431  (Corp.,  g^  491-95). 

g  1 1  (J.  Though  the  charter  of  a  corporation  provides  that  it  shall  make  no  loans  except  upon 
certain  securities,  still  a  borrower  upon  other  se<'urity,  and  his  guarantor,  i\re  estopped  to  set  up 
the  want  of  power  in  the  corporation  to  make  the  loan,  when  sued  to  recover  the  amount 
loaned.     Mutual  Life  Insurance  Co.  v.  Wilcox,  8  Biss.,  203  (Corp.,  ii^  873-74). 

^117.  A  corporafion,  by  borrowing  money  and  using  it  for  its  own  purposes,  is  estopped  from 
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<lenying  its  power  to  borrow  in  an  action  to  recover  the  loan.     Union  Mining  Co.  v.  Rocky  Mt. 
Nat  B'k,*  2  Colo.  Ty,  248. 

^  lift.  One  who  subscribes  to  the  increased  stock  of  a  corporation  and  receives  a  certificate 
therefor  cannot  set  up  the  irreji^larity  or  illegality  of  the  increase  of  stock,  in  a  suit  to  re- 
cover his  subscription.    Chubb  v,  Upton,  5  Otto,  665. 

§  119.  Mniifcipal  corporations. —  In  an  action  for  damages  against  a  city  for  injuries  re- 
sulting from  negligence  in  the  care  of  a  public  street,  the  city  cannot  maintain  in  defense  that 
the  street  in  question  is  not  a  legally  established  public  street,  its  authorities  having  regulated 
it  as  a  public  street  for  a  number  of  years.    Mayor  v.  Sheflfteld,  4  Wall.,  189. 

S  120.  A  county  executed  a  contract,  by  which  it  agreed  to  convey  to  A.  certain  lands,  of 
which  it  was  the  owner.  It  was  agreed  that  the  deed  should  be  deposited  in  escrow  with  B. 
nntil  the  performance  of  certain  conditions  by  A.,  and  that  the  land  should  not  be  taxed  till 
the  conveyance  was  made.  The  deed  was  surreptitiously  placed  on  record  before  the  perform- 
ance of  the  conditions,  and  the  county  brought  suit  to  set  aside  the  conti'act  and  deed.  By 
coBsent  of  the  parties,  A.  having  made  certain  payments,  a  decree  was  entered  in  1872,  which, 
by  its  terms,  barred  and  estopped  the  county  from  assci^ting  any  title  to  the  lands.  For  two 
years  previous  to  the  decree  the  county  had  claimed  to  own  the  lands  and  had  not  assessed 
them  for  taxes.  Held^  that  by  the  claim  and  the  decree  the  county  was  estopped  to  assess  and 
collect  the  taxes  for  those  years  on  the  land  in  question.  County  of  Calhoun  v.  American 
Emigrant  Co.,  3  Otto,  124  (CONV.,  g§  43-46). 

g  121.  Banks. —  Where  the  vice-president  of  a  bank,  who  is  also  one  of  its  directors,  with 
the  knowledge  and  consent  of  the  president  and  cashier,  guaranties  notes  in  behalf  of  the  bank, 
of  which  the  bank  receives  the  proceeds,  the  bank  is  estopped  to  deny  the  authority  of  the 
vice-president  to  make  such  guaranty.  People's  Bank  r.  National  Bank,  11  Otto,  181  (Banks, 
Nat.,  §3  151-52). 

g  122.  It  seentis  that,  where  a  check  is  certified  to  be  **  good  "  by  the  cashier  of  a  bank  in  the 
ordinary  course  of  his  duties  as  cashier,  the  bank  is  estopped  to  deny  that  the  maker  has  funds 
on  deposit  sufficient  to  {)ay  the  check.  Morse  v,  Massachusetts  National  Bank,  1  Ilolmes,  209 
(COTRACTS,  $5§  1780-84). 

g  123.  A  married  woman  who,  in  New  Jersey,  became  the  purchaser  of  shares  of  stock  in  a 
national  bank  is  estopped,  in  an  action  by  the  receiver  of  such  bank,  to  dispute  her  statutory 
liability  as  such  shareholder.    Hobart  v,  Johnson,  19  Blatch.,  359  (Contracts,  §  287). 

g  124.  Equity  will  not  aid  a  married  woman  to  set  aside  a  mortgage  given  on  her  property 
to  secure  a  loan  made  to  her  husband,  where  she  induces  the  lender  to  believe  that  she  is  the 
borrower  for  her  own  benefit,  and  notwithstanding  that  her  contract  of  suretyship  is  void. 
Bein  r.  Heath,  6  How.,  228  (DoM.  Rel.,  g^  9St-102). 

g  125.  An  estoppel  in  pais  cannot  be  more  effectual  than  a  deed,  and  a  married  woman  who 
could  not  convey  her  interest  in  land  cannot  affect  the  same  by  an  estoppel  in  pais.  Wythe 
r.  Smith,  4  Saw.,  17. 

$^  126.  A  married  woman  is  not  estopped  to  set  up  title  to  land  by  acts  of  omission  on  her 
pai-t,  as  by  failing  to  claim  the  land  when  a  part  of  the  purchase  money  therefor  passed  be- 
tween third  parties,    Uelancy  r.  M'Keen,  1  Wash.,  354. 

§  127.  A  married  woman  who  signs  and  acknowledges  a  mortgage  in  which  the  amount 
and  name  of  the  mortgagee  are  not  inserted  is  not  estopped,  after  the  blanks  have  been  filled 
by  her  husband,  to  question  the  validity  of  the  conveyance  as  against  her.  Drury  v.  Foster, 
2  Wall.,  24  (CONV.,  gg  883-88). 

§  128.  An  insurance  company  cannot  insist  upon  the  forfeiture  of  a  policy  for  want  of  pay- 
ment of  a  premium  on  the  day  it  fell  due,  where  it  had  revoked  the  agency  of  its  ^ent  at  the 
place  of  residence  of  the  insured,  and  the  failure  of  payment  was  caused  by  failure  to  give  no- 
tice to  the  insured  as  to  where  he  should  pay  this  premium.  And  this,  notwitlistanding  that 
according  to  the  contract  of  insurance,  the  policy  was  subject  to  forfeiture  for  non-payment  of 
premiums  on  the  day  they  fell  due.    Insurance  Co.  r.  Eggleston,  6  Otto,  572. 

§  129.  Where  the  agent  of  a  life  insurance  company,  without  the  knowledge  or  assent  of  the 
applicant,  inserts  in  the  application  untrue  statements  obtained  from  third  parties,  the  insur- 
ance company  is  estopped  to  set  up  the  falsity  of  such  statements  as  a  defense  in  an  action  on 
the  policy.    Insurance  Co.  v.  Wilkinson,  13  Wall.,  222. 

g  130.  The  defendant  is  an  insurance  company  whose  agent,  through  an  insurance  broker, 
iDsnree  the  building  of  the  plaintiff.  The  company  refuse  to  accept  plaintiff's  risk,  but  their 
agent  does  not  inform  the  insured  of  such  refusal.  The  policy  afterwards  comes  into  the  hands 
of  the  company  for  their  indorsement  thereon  of  their  permission  to  the  insured  to  increase  the 
risk  by  adding  to  his  building.  The  company  keeps  the  policy  to  destroy  it,  but  gives  the  in- 
tmred  no  notice  of  their  intention.  The  building  having  subsequently  burned,  it  is  held  in  an 
action  on  the  policy  that  these  facts  estop  the  company  from  insisting  that  the  policy  is  not  in 
foiw.    Bennet  r.  Maryland  Fire  Ins.  Co.,*  17  Alb.  L.  J.,  3«8. 
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§  181.  Statement  nnd^  oath, —  A  person  who  has  made  oath  to  an  invoice  of  merchandise 
as  a  purchaser  will  not  be  allowed  to  claim  the  mercliandise  as  a  manufacturer  in  an  action  to 
enforce  the  penalty  for  an  undervaluation.    Alfonso  r.  United  States,  2  Story,  421. 

§  132.  Limitations. —  A  defendant  in  an  action  at  law  pleaded  in  bar  a  matter  which  the 
court  held  good  and  dismissed  the  action.  Afterwards  the  court  of  last  resort  in  the  state,  in 
another  action,  decided  that  the  matter  thus  pleaded  was  not  a  valid  defense.  The  defendant, 
in  an  action  on  the  same  cause  of  action,  was  held  not  estopped  to  plead  the  statute  of  limita- 
tions to  the  second  suit,  the  bar  of  that  statute  having  intervened  between  the  time  of  dismiss- 
ing the  first  suit  and  the  commencement  of  the  second.    Turner  v,  Edwards,  2  Woods,  435. 

§  188.  Partnership. —  One  who  is  so  grossly  negligent  of  his  interests  as  to  allow  others  to 
carry  on  a  very  large  business  for  a  number  of  years  with  property  of  which  he  owned  two- 
thirds,  without  knowing  that  he  was  held  out,  by  those  conducting  the  business,  as  a  partner, 
is  held  to  be  precluded  from  asserting  that  he  is  not  a  partner,  as  against  those  who,  relying 
upon  his  relation  as  represented  by  the  others,  have  extended  credit  to  the  firm.  In  re  Jewett, 
7  Biss.,  328. 

§  184,  A  firm  which  has  received  the  consideration  on  whicli  certain  property  is  assigned  to 
it  is  estopped  to  question  the  validity  of  the  assignment  on  the  ground  that,  although  signed 
by  the  firm  name,  the  body  of  the  assignment  purported  to  be  by  one  partner  only.  George  v. 
Tate,  12  Otto,  564  (Assignments,  §§  13-17). 

§  186.  Bankruptcy. —  The  creditors  of  a  bankrupt,  by  signing  a  paper  conisenting  to  a  trans- 
fer by  the  assignee  in  bankruptcy  of  his  trust  and  the  assigned  property  to  another,  and  re- 
questing this  other  person  to  accept  the  transfer  and  take  possession  of  the  property,  are  held 
to  have  ratified  the  original  assignment,  and  are  in  no  position  to  oppose  the  discharge  of  the 
bankrupt  on  the  ground  that  the  assignment  was  made  to  defraud  creditors  and  evade  the 
bankruptcy  act.     In  re  Schuyler,  3  Ben.,  200. 

§  186.  A  trustee  in  bankruptcy  is  not  estopped  to  show  that  notes  made  by  his  bankrupt  in 
favor  of  another  bankrupt  are  accommodation  paper,  and  void  for  usury,  by  the  fact  of  hav- 
ing proved  the  notes  against  the  estate  of  the  bankrupt  payee.    In  re  Dodge,*  17  N.  B.  R.,  504. 

§  187.  A.  ordered  a  locomotive  of  B.,  a  manufacturer.  Before  the  locomotive  was  com- 
menced, B.,  falsely  representing  that  it  was  finished,  obtained  payment  therefor.  A  locomo- 
tive corresponding  to  the  order  was  afterwards  built  and  marked  with  A.'s  name,  but  B. 
became  a  bankrupt  before  the  locomotive  was  delivered.  Held  that,  as  against  A.,  B.  was 
estopped  to  set  up  ownership  of  the  locomotive,  and  that  B.'s  assignee  was  also  estopped.  Ex 
parte  Rockford,  Rock  Island  &  St.  Louis  R.  Co.,  1  Low.,  345. 

§  188.  Where  a  bankrupt  is  estopped  to  set  up  title  to  property  in  his  possession,  his  assignee 
is  also  estopped  to  set  up  the  same  title.    Ibid. 

§  189.  Entries  in  the  books  of  a  bankrupt  charging  the  payees  of  accommodation  paper  with 
the  amount  thereof  does  not  estop  the  bankrupts  or  their  trustee  from  setting  up  the  defense 
of  usury  and  that  the  notes  were  accommodation  paper.    In  re  Dodge,*  17  N.  B.  R.,  504. 

§  140.  Trust. —  One  who  advances  money  to  an  attorney  for  the  purchase  of  the  subject  of 
a  client's  suit,  and  takes  the  title  in  his  own  name  as  security  for  repayment  of  the  advance, 
cannot  set  up  the  illegality  of  the  purchase  to  defeat  his  trust.  McMicken  v.  Perin,  18  How., 
507  (Contracts,  §§  57«-80/. 

§  141.  Pledge. —  A  bank  which  receives  and  retains  money  which  it  secured  by  a  pledge  of 
notes  belonging  to  it  cannot,  while  holding  the  proceeds,  object  that  the  pledge  was  without 
authority ;  and  a  receiver  of  the  bank  stands  in  no  better  position  than  the  bank  itself.  Casey 
V,  La  Societe  de  Credit  Mobilier  de  Paris,  2  Woods,  77  (Banks,  Nat.,  §g  294-301). 

§  142.  Carriers. —  A  railway  company  which  for  many  years  has  transported  freight  over  its 
lines  for  an  express  company  is  estopped  from  excluding  the  express  company  from  carrying 
on  its  business  over  its  line.  Dinsmore  v.  Louisville,  Cincinnati  &  Lexington  R'y  Co.,  2  Flip., 
672  (Carriers,  §§  1507-10). 

§  148.  A  dedication  of  lands  to  public  use,  by  mere  occupants  thereof  who  have  no  better 
title,  cannot  work  an  estoppel  upon  a  subsequent  owner.  Lownsdale  v.  The  City  of  Portland, 
1  Deady,  39. 

§  144.  The  owner  of  land  who  sets  it  apart  for  a  public  use  cannot  revoke  the  dedication 
after  it  has  been  enjoyed  by  the  public  for  that  use  and  individual  rights  have  been  acquired 
with  reference  to  it.    City  of  Cincinnati  v.  White's  Lessee,  6  Pet.,  431  (Dedication,  S5§  52-59). 

§  145.  One  who  accepts  a  pardon  which  recites  that,  "  by  taking  part  in  the  late  rebellion," 
he  **  has  made  himself  liable  to  heavy  pains  and  penalties,"  is  not  estopped  by  this  recital  from 
showing  that  he  did  not  take  part  in  the  rebellion,  the  pardon  having  become  inoperative. 
Scott  V.  United  States,*  8  Ct.  CL,  457. 

§  146.  States. —  The  doctrine  of  estoppel  applies  to  a  state  in  a  case  in  which  it  has,  by  its 
conduct,  led  a  person  to  invest  money  on  the  faith  of  the  validity  of  a  title  which  it  had  con- 
firmed.   State  of  Indiana  r.  Milk,  11  Fed.  R.,  389. 
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§  147.  The  doctrine  of  estoppel  applies  to  a  state  as  well  as  to  private  individuals.  So,  where 
a  state  has  made  a  grant  of  lands,  it  is  estopped  thereby  from  claiming  any  interest  therein. 
People  of  Vermont  v.  Society  for  the  Propagation  of  the  Gospel,  etc.,  2  Paine,  545. 

§  14S.  The  United  States  is  not  estopped  by  the  acts  or  declarations  of  its  agent  which  are 
without  the  scope  of  his  authority.    Lee  v.  Munroe,  7  Cr.,  866. 

§  149.  In  an  action  by  the  United  States  against  one  of  her  collectors  to  recover  unpaid  bal- 
ances in  his  liands.  she  is  estopped  from  claiming  that  he  was  not  her  legally  authorized  col- 
lector, and  not  entitled  to  compensation  during  a  period  through  which  she  continued  to  adopt 
his  acts,  and  require  of  him  the  services  and  responsibilities  of  collector.  The  United  States 
t7.  Collier,  3  Blatch.,  325. 

g  150.  Acquiesce  nee,  generally. —  One  having  a  claim  against  the  government,  who  allows 
it  to  be  prosecuted  in  the  court  of  claims  .**  for  the  use  and  benefit "  of  another,  and  employs 
counsel  to  assist  in  prosecuting  it,  is  held,  after  settlement  made  by  the  government  with  the 
person  for  whose  use  and  benefit  the  suit  was  brought,  to  be  estopped  from  alleging  an  adverse 
interest  in  himself  on  the  hearing  of  his  petition  amending  the  petition  in  the  former  suit. 
Stow  V.  United  States,*  5  Ct.  CI.,  362. 

§  151.  A.  is  bound  to  government  by  a  contract  for  the  manufacture  of  brick,  and  enters 
into  an  agreement  with  B.  by  which  B.  is  to  perform  the  contract  in  A.'s  name.  An  award  is 
made  by  the  secretary  of  the  treasury  for  the  payment  for  the  work,  and  payment  for  the 
whole  is  made  to  A.,  A.^s  contract,  by  its  terms,  not  being  assignable.  It  is  held  that  B.,  by 
acquiescence  in  this  award  and  accepting  his  share  under  it,  is  estoi)ped  from  setting  up  his 
claim  against  the  government.     Kellogg  v.  United  States,*  1  Ct.  CI..  310. 

^  1522.  The  postmaster-general  imposes  extra  service  on  a  mail  contractor  in  consideration  of 
extra  pay.  He  afterwards  imposes  a  fiurther  and  special  service  for  which  the  contractor  de- 
mands compensation.  He  is  told  by  the  postmaster-general  that  he  would  not  allow  his  claim, 
that  this  service  was  included  in  their  former  agreement,  and,  if  pressed,  he  would  withdraw, 
as  he  had  a  legal  right  to  do,  the  improved  service  for  which  compensation  was  being  made. 
The  contractor,  by  afterward  remaining  silent,  is  held  to  have  elected  to  retain  the  service  for 
which  he  was  being  paid,  and  is  estopped,  by  receiving  such  pay,  from  prosecuting  his  claim 
which  was  denied.     Alvord  v.  United  States,*  8  Ct.  CL,  364. 

g  15«).  A  mort;^agor,  who  consents,  in  w  riting,  to  a  sale  of  the  land  on  foreclosure  proceed- 
ings under  the  mortgage,  and  who  permits  the  sale  without  objection,  and  vacates  the  prem- 
ises and  t^ees  large  improvements  made  thereon  without  objection,  is  estopped  to  question  the 
regularity  ur  validity  of  the  sale.     Cromwell  v.  Bank  of  Pittsburg,  2  Wall.  Jr.,  569. 

§  154.  A.  advertises  for  proposals  for  "  the  hides,  tallow,  horns,  hoofs,  etc.,"  of  all  the  cattle 
he  shall  slaughter  within  a  certain  time.  B.  bids  and  his  bid  is  accepted.  B.  refuses  to  exe- 
cute the  contract  sent  to  him  for  signature  because  it  omits  the  ''etc."  in  the  advertisement, 
claiming  that  the  *'etc."  includes,  in  the  understanding  of  butchera,  certain  articles.  A. 
writes,  allowing  that  these  characters  include  all  but  three  of  the  certain  articles  mentioned 
by  B.  On  receii)t  of  this  B.  executes  the  contract.  Nothing  further  having  passed  between 
them,  it  is  lield  that  A.  is  estopped  from  objecting  to  this  letter  as  modifying  the  contract. 
(Jihhms  r.  United  States,*  5  Ct.  CL,  416. 

^'  155.  S.  conveyed  certain  lands  to  C,  taking  a  mortgage  back  for  the  full  amount  of  the  pur- 
chase money.  The  conveyances  were  recorded,  but  S.  remained  in  possession.  S.  afterwards 
a-sHigntd  ilie  mortgage  to  A.,  who  afterwards  conv€»yed  the  premises  by  warranty  deed  to  B. 
The  pre:ui.<e.s  were  afterwards  conveyed  to  others  by  B.  and  his  grante.  s,  and  C,  who  lived 
near  the  j)rcmisert.  never  asserted  any  title  thereto,  but  drew  deeds  of  the  land  for  the  grantees 
of  B.  an(t  took  acknowledgments  thereof  as  notary  or  justice,  but  without  disclosing  his  title 
or  making  any  claim  to  the  premises.  Held,  that  he  was  edtopi)ed  by  his  conduct  to  assert  any 
title  to  the  lands.     Baker  r.  Humphrey,  11  Otto,  494  (Equity,  gg  191-93). 

g  156.  Tlie  owner  of  property  converted  and  applied  by  another  to  his  use  is  estopped,  by 
treating  the  converter  as  the  owner  of  the  property,  from  asserting  title  thereto  as  against 
persons  dealing  with  the  apparent  owner  on  the  faith  of  such  apparent  ownership.  North 
Carolina  Railroad  Co.  v.  Drew,  8  Woods,  674. 

g  157.  A.,  the  treasurer  and  fiscal  agent  of  a  manufacturing  company,  was  known  t^)  the 
company  to  be  a  partner  in  a  firm  who  were  the  selUng  agents  of  the  manufacturing  company. 
Heid^  that  the  company  could  not  object  to  the  acts  of  its  treasurer  in  relation  to  the  firm  be- 
cause of  his  relation  to  it.    Bradley  v,  Richardson,    23  Vt.,  720. 

g  158.  Acquiescence,  for  many  years,  in  the  dealings  of  an  executor  in  Confederate  bonds, 
and  in  the  settlement  of  his  accounts,  by  all  parties  in  interest,  and  assurances  of  satisfaction 
by  some  of  them,  estop  those  interested  to  question  the  settlement  or  the  transactions.  Etting 
r.  Marx,  4  Hughes,  812. 

§S  159'.  If  an  owner  stands  by  and  knowingly  suffers  an  innocent  person,  without  giving  him 
notice  of  his  title,  to  purchase  his  property,  and  to  be  misled  by  his  silence  in  not  asserting 
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that  title,  a  court  of  equity  will  treat  it  as  a  fraud  upon  the  purchaser,  and  grant  an  iujunciion 
against  the  positive  assertion  of  that  title.    The  Brig  Sarah  Ann,  2  Sumn.,  206. 

§  160.  The  president  of  the  L.  National  Bank  instructed  the  C.  bank,  the  correspondent  of 
the  former  bank,  to  charge  against  it  the  amount  of  a  note  given  by  him  to  the  C.  bank,  in  pay- 
ment thereof.  This  was  done,  and  theC.  bank  rendered  an  account  of  the  transaction  to  the 
L.  bank,  in  which  the  latter  acquiesced.  Hcldy  that  it  and  its  receiver  are  estopped  to  deny 
the  validity  of  the  transaction.     Burton  v.  Burley,  9  Biss.,  253  (Banks,  Nat.,  §  153). 

§  161,  An  account  rendered  and  not  objected  to  within  a  reasonable  time  is  deemed  to  have 
been  acquiesced  in.    Bradley  v.  Richardson,  2  Biatch.,  843. 

§  162.  The  owners  of  a  boat  who  deliver  her  into  the  hands  of  workmen  for  the  purpose  of 
having  an  engine  put  into  lier  m:w  receive  her  back  without  precluding  themselves  from  in- 
sisting that  the  work  is  not  done  according  to  contract.  But  by  superintending  the  work  while 
it  progressed  beyond  the  date  on  which  it  was  to  be  done,  and  by  paying  instalments  on  the 
work  after  that  date,  they  are  deemed  to  have  so  far  acquiesced  in  the  delay  of  performance 
as  not  to  be  able  to  set  up  that  delay  as  a  substantive  ground  for  damages.  The  Isaac  Newton, 
Abb.  Adm.,  11. 

§  163.  The  owner  of  a  boat  puts  it  in  possession  of  another,  reserving  the  title  in  himself. 
The  latter,  after  keeping  it  a  long  time,  sells  it  to  one  who  purchases  in  good  faith,  and  makes 
considerable  repairs.  Held,  that  the  owner  is  not  estopped  to  reclaim  the  boat  by  his  indolence 
and  slothfulness  in  hunting  it  up,  where  there  is  no  proof  of  knowledge  on  his  part  of  the 
purchase  at  the  time  and  of  the  subsequent  repairs.  Dlebolt  v.  Canal-boat  Chester  Hair,*  4 
Fed.  R.,  571. 

§  164.  The  master  of  a  tug  against  which  a  claim  existed  for  loss  of  a  tow  purchased  the 
tug  at  a  sale  under  proceedings  instituted  and  prosecuted  in  good  faith  by  other  claimants 
against  the  tug.  Heldj  that  the  master  was  not  estopped  to  set  up  such  title  in  a  proceeding 
against  the  tug  in  behalf  of  the  owners  of  the  tow,  by  reason  of  his  liaving  failed  to  notify 
the  owners  of  the  tow  of  the  previous  proceeding.     The  Tug  E.  W.  Gorgas,  10  Ben.,  460. 

§  165.  Bill  of  ladinjr. —  The  recital  in  the  bill  of  lading  that  a  cargo  belongs  to  A.  and  B. 
does  not  estop  A.  from  showing  that  he  is  the  sole  owner  of  the  property,  in  an  action  against 
an  insm'ance  company  for  its  loss.     The  Maryland  Ins.  Co.  v.  Ruden's  Adm'r,  6  Cr.,  338. 

g  166.  Where  the  agent  of  a  common  carrier  issues  a  bill  of  lading  for  goods  never  in  fact 
received  for  transportation,  and  the  consignor  therein  named  obtains  money  from  the  consignee 
on  faith  of  the  bill  of  lading,  the  carrier  is  not  estopped  to  deny  that  the  goods  were  in  fact 
received  by  him.    Pollard  v.  Vinton,  15  Otto,  7  (Carriers,  §§  344-49). 

§  167.  In  an  action  against  a  common  carrier  by  the  indorsee  of  a  bill  of  lading  to  recover 
the  goods  called  for  therein,  the  carrier  is  not  estopped  to  deny  that  the  goods  were  in  fact 
received  by  it,  and  tiiat  its  agent  issued  the  bill  of  lading  fraudulently  and  collusively.  Rob- 
inson V.  Memphis  &  Charleston  R'y  Co.,  9  Fed.  R.,  129. 

§  168.  The  master  of  a  vessel  who  signs  a  bill  of  lading  admitting  that  certain  goods  shipped 
pn  board  his  vessel  were  received  **  in  good  order  and  well  conditioned  "  shall  not  deny  this 
representation  in  an  action  against  the  consignee  to  recover  his  freight,  where  it  is  shown  in 
defense  that  this  representation  was  false,  and  the  consignees,  acting  on  its  truth,  had  made 
large  advances  on  the  goods,  and  were  thereby  damaged  to  an  amount  equal  to  the  freight 
claimed.     Bradstreet  v.  Heran,  2  Biatch.,  116. 

§  169.  Bill  of  sale. —  One  who  by  a  bill  of  sale,  under  his  hand  and  seal,  has  acknowledged 
that  he  has  bargained,  sold  and  delivered  a  certain  number  of  negro  slaves,  naming  them,  can- 
not deny  the  delivery  in  an  action  of  trover  for  the  slaves.      Nevett  v.  Berry,  5  Ci*.  C.  C,  299. 

§  170.  Landlord  and  tenant. —  The  purchaser  from  a  tenant  cannot  dispute  the  landlord's 
title  in  ejectment  by  one  claiming  under  the  landlord.     Lockwood  v.  Walker,  3  McL.,  431. 

§  171.  One  who  recovers  in  ejectment  against  certain  tenants  of  another,  and  threatens  cer- 
tain other  of  the  tenants  with  eviction,  and  they  attorn  to  him  and  take  a  lease,  cannot  be 
said  to  be  a  tenant  himself  under  tlieir  landlord  so  that  he  cannot  dispute  the  title  of  the  lat- 
ter.    Merry  man  r.  Bourne,  9  Wall.,  592. 

g  172.  Patent-rights. —  It  seems  that  if  two  persons  each  receive  a  separate  patent  for  the 
same  invention,  and  afterwards  receive  together  a  joint  patent  for  such  invention,  they  will  not 
be  estopped  by  the  former  patents  from  setting  up  that  the  invention  is  joint.  Barrett  v.  Hall, 
1  Mason,  447. 

§  1 78.  A  patent,  so  long  as  it  remains  unrepealed,  is  an  estoppel  upon  the  patentee  from 
setting  up  any  rights  under  a  subsequent  patent  for  the  same  invention.  Odiome  v.  The  Ames- 
bury  Nail  Factory,  2  Mason,  28. 

g  1 74.  One  acting  on  the  declarations  of  an  inventor  that  he  will  not  take  out  a  patent,  but 
that  he  will  dedicate  his  invention  to  the  public,  will  not,  by  constructing  and  operating  the 
invented  machine,  become  liable  to  the  inventor,  or  any  one  claiming  under  him,  for  an  in- 
fringement.    Pitts  V,  Hall.  2  Biatch.,  229. 
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§  175.  The  assignee  of  a  patent  is  estopped  to  set  up  that  the  patented  article  was  of  no  use, 
in  an  action  on  the  contract  of  assignment,  where  he  has  advertised  the  article  as  one  of  the 
most  useful  inventions.    Stanley  v.  Whipple,  2  McL.,  85. 

§  1 7&  If  an  inventor  assigns  his  invention  and  afterwards  obtains  a  patent,  his  right  to  the 
patent  inures  to  the  benefit  of  his  assignee  by  estoppel.     Herbert  v,  Adams,  4  Mason,  15. 

§  177.  A.,  the  inventor  of  a  patented  article,  assigns  an  undivided  third  part  to  B.,  under  the 
agreement  that  they  are  to  manufacture  the  article  as  partners.  It  is  afterwards  agreed  that 
B.  shall  discontinue  the  making  of  the  article,  and  that  A.  alone  shall  make  and  sell,  and  di- 
vide the  profits  with  B.  On  B.'s  continuing  to  make  and  sell  the  article  in  violation  of  this 
second  contract.  A.  brings  his  bill  for  an  account.  It  is  held  that  B.  is  estopped  to  claim 
that  a  third  person  is  the  origmal  inventor,  and  that  A.'s  patent  is  void,  B.  having  made  his 
second  contract  with  full  knowledge  of  this  third  person's  claim.  Parkhurst  v.  Kinsman,  1 
Blatch.,  488.    Affirmed,  Kinsman  v,  Parkhurst,  18  How.,  289. 

§  1 78.  Defendants  to  an  action  to  recover  damages  for  the  use  of  a  patented  article  are  es- 
topped, by  having  used  the  article,  from  relying  upon  the  defense  that  it  is  useless.  Hays  v. 
Salsor,  1  Bond,  279. 

§  179.  A  contract  between  G..  a  patentee,  and  The  N.  Company,  a  corporation,  provided 
that  the  latter  should  have  the  right  to  manufacture  certain  articles  under  the  patent,  until 
SQch  a  time  as  G.  might  sell  the  exclusive  right  to  manufacture  or  sell  any  or  all  of  the  articles. 
It  provided  also  that  G. ,  when  he  wished  to  sell,  should  give  tlie  corporation  the  right  to  pur- 
chase, and  if  it  did  not  witliin  a  certain  time,  then  its  right  to  manufacture  the  article  or 
articles  should  be  terminated  on  paying  to  it  one-fourth  of  the  proceeds  of  the  sale.  After  a 
sale  of  the  right  to  manufacture  a  certain  article,  one-fourth  the  proceeds  of  the  sale  was 
paid  to  the  treasurer  of  the  corporation,  who  entered  the  transaction  on  its  books.  Held,  that 
the  coif)oratiou,  by  its  acqiuescence,  was  estopped  to  question  the  exclusive  right  of  the  pur- 
chaser from  G.    New  England  Car-Spring  Co.  v.  Union  India  Rubber  Co.,  4  Blatch.,  1. 

g  180.  A  person  who  uses  a  patented  invention  is  estopped  by  such  use  to  attack  the  valid- 
ity of  the  invention  on  the  ground  that  it  is  of  no  utility.  Vance  v,  Campbell,*  1  Fish.  Pat. 
Gas.,  483. 

§  181.  One  who  offers  to  take  a  license  from  the  patentee  of  an  invention  upon  certain  terms 
b  not  thereby  estopped  to  deny  that  the  patentee  is  the  original  inventor.  Evans  v.  Eaton, 
Pet.  C.  C,  322. 

g  18S.  It  seems  that  a  disclaimer  of  title  under  a  patent  estops  the  patentee  from  claiming 
damages  for  an  infringement  thereof.    Tread  well  v,  Bladen,  4  Wash.,  703. 

§^  18S.  There  is  nothing  to  estop  the  government  from  showing  a  patent  which  has  been 
granted  to  have  been  a  nullity  ab  initio,  owing  to  the  non-existence  of  the  condition  prece- 
dent of  novelty  of  the  invention.    King  v.  United  States,*  20  Law  Rep.,  631. 

g  184.  A  patentee  is  not  estopped  by  words  used  by  him  in  his  specifications,  where  he  after- 
wards changes  the  specifications  and  omits  them.    Allen  v.  Blunt,  2  Woodb.  &  M.,  121. 

^  185.  Principal  and  agent.—  A.  is  the  agent  of  a  transportation  company,  having  written 
authority  to  receipt  for  freight  at  a  certain  point.  He  is  in  business  on  his  own  account  also, 
and  joins  B.  with  him  as  a  partner.  The  company,  by  afterwards  dealing  w^ith  A.  &  Co.  as 
their  agents,  estop  themselves  from  claiming  that  A.  &  Co.  had  no  authority  to  receipt  for 
freight,  when  sued  for  its  loss.     Burritt's  Survivors  v.  Rench,  4  McL.,  825. 

^  186.  The  acts  of  an  agent  of  a  life  insurance  company,  who  has  no  further  power  than  to 
solicit  applications,  in  failing  to  read  over  the  questions  propounded  in  the  application  to  the 
applicant,  and  in  filling  up  the  blanks  himself  without  answers  from  the  applicant,  being  in 
excess  of  his  authority,  do  not  bind  the  company,  and  in  a  suit  on  the  policy  it  is  not  estopped 
from  setting  up  that  the  answers  made  were  false.  Lee  v.  Guardian  Life  Ins.  Co.,*  2  Cent.  L. 
J..  495. 

§  187.  Where  an  insurance  agent  receives  from  his  company  a  circulajp  regulating  his  com- 
pensation, by  acting  on  it  for  fifteen  years  and  receiving  and  adjusting'  his  compensation  by 
it,  he  precludes  himself  from  denying  that  he  is  bound  by  its  terms.  Stagg  r.  Insurance  Com- 
pany, 10  Wall.,  589. 

§  18^.  The  borrower  of  money  from  an  agent  cannot  deny  the  authority  of  the  agent  to 
land,  when  sued  by  the  principal.    Union  Mining  Co.  v.  Rocky  Mt.  Nat.  B'k,*  2  Colo.  Tj,  248. 

%  189.  Where  one,  without  objection,  suffers  another  to  do  acts  which  proceed  upon  the 
ground  of  authority  from  him,  or  by  his  oonduct  adopts  and  sanctions  such  acts  after  they  are 
done,  he  will  be  boond,  though  no  previous  authority  existed,  in  all  respects  as  if  the  requisite 
power  had  been  given  in  the  most  formal  manner.    Bronson  v,  Chappell,  12  Wall ,  681  (Agency, 

§210). 

§  190.  If  he  has  justified  the  belief  of  a  third  party  that  the  person  assuming  to  be  his 
agent  was  anthorized  to  do  what  he  has  done,  it  is  no  answer  for  him  to  say  that  no  authority 
bad  been  given,  or  that  it  did  not  reach  so  far,  and  that  the  third  party  has  acted  upon  a 
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mistaken  conclusion.  He  is  estopped  to  take  refuge  in  such  a  defense.  If  loss  is  to  be  borne, 
the  author  of  the  error  must  bear  it.    Ibid, 

§  191.  A  principal  who  has  received  and  had  the  benefit  of  advances  made  to  him  by  his 
agent  is  estopped  to  deny  that  they  are  not  according  to  the  agreement  between  them  in  rela- 
tion thereto.    Bradley  v.  Richardson,  23  Vt,  720 ;  2  Blatch.,  343. 

§  .192.  The  holder  of  land  as  agent,  tenant  or  partner  of  another,  for  the  purpose  of  com- 
pleting title  by  possession  and  improvement,  cannot  use  his  possession  'to  perfect  the  title  in 
himself.    Hallett  v.  Ollms,  10  How.,  174  (Equity,  §g  144-48). 

§  198.  Where  a  corporation  makes  and  delivers  a  quantity  of  goods  in  pursuance  of  a  con- 
tract entered  into  by  a  person  claiming  to  act  as  its  agent,  the  person  with  whom  the  contract 
was  made  cannot  question  the  antecedent  authority  of  the  agent  to  enter  into  the  contract. 
International  Co.  v.  United  States,*  13  Ct.  CI.,  209. 

§  194.  Bills  and  notes. —  An  estoppel  depends  on  an  actual  loss  of  something  in  the  particu- 
lar case.  So,  a  statement  by  the  holder  to  the  indorser  of  a  note,  that  the  note  has  been  paid, 
creates  no  estoppel  where  there  is  no  loss  by,  or  injury  to,  the  indorser.  Ex  parte  Balch,  2 
Low.,  440. 

§  195.  The  making  of  notes  payable  to  another  pail^y  is  not  such  a  representation  as  estops 
the  makers  from  showing  that  they  were  accommodation  paper,  even  in  favor  of  one  to  whom 
the  payee  represented  them  to  be  such,  and  who  took  them  in  good  faith  on  the  strength  of 
such  representations  by  the  payee.     In  re  Dodge,*  17  N.  B.  R.,  604. 

(^  196.  Acts  and  declarations. —  The  declaration  of  an  author,  that  he  has  parted  with  his 
whole  interest  in  a  copyright,  estops  his  representatives  from  claiming  that  he  transferred  it 
for  only  fourteen  years,  especially  where  such  declaration  was  made  after  the  expiration  of 
fourteen  years  after  the  transfer.     Cowen  v.  Banks,*  24  How.  Pr.,  72. 

§  197.  A.  proDoised  to  pay  B.  a  certain  sum  when  A.  should  have  legal  capacity  to  take  cer- 
tain public  lands.  An  arrangement  was  afterwards  made  by  which  A.  released  to  the  United 
States  all  his  interest  in  the  lands  in  controversy,  receiving  a  certain  sum  therefor.  Held,  that 
A.  was  estopped,  when  sued  by  B.  upon  his  agreement,  to  deny  that  he  had  not  obtained  ca- 
pacity to  take  the  lands.     Bleecker  v.  Bond,  3  Wash.,  529. 

§  19S.  Where  a  letter  of  guaranty  recites  a  consideration  of  $1,  the  guarantor  is  estopped  to 
assert  that  it  was  without  consideration.  Lawrence  v.  McCalmont,  2  How.,  426  (Contracts, 
§§  267-71). 

§  19!h  The  recitals  in  a  private  act  estop  only  the  person  applying  for  it  Branson  v.  Wirth, 
17  Wall.,  32. 

§  200.  It  is  essential  to  the  application  of  the  doctrine  of  estoppel  with  respect  to  the  title  of 
real  property  that  the  party  claiming  to  have  been  infiuenced  by  the  conduct  or  declarations  of 
another,  to  his  injury,  was  himself  not  only  destitute  of  knowledge  of  the  true  state  of  the  title, 
but  also  of  any  convenient  and  available  means  of  acquiring  such  knowledge.  Where  the  con- 
dition of  the  title  was  known  to  both  parties,  or  both  have  the  same  means  of  ascertaining  the 
truth,  there  can  be  no  estoppeL  Brant  v.  Virginia  Coal  and  Iron  Co.,  3  Otto,  326  (Est.  of  Dec., 
§§  1645-47). 

§  201.  An  estoppel  in  pais  operates  only  in  favor  of  those  persons  who  have  been  misled  to 
their  injury,  and  only  such  persons  can  set  it  up.  Ketchum  v.  Duncan,  6  Otto,  666  (Bonds, 
§§  173.V42). 

§  202.  The  Union  Pacific  Railroad  Company  was  estopped,  by  receiving  the  bonds  from  the 
United  States  which  were  due  to  it  when  its  road  was  completed,  to  deny  that  its  road  was 
completed  at  the  time  when  the  bonds  were  received.  Union  Pacific  Railroad  Company  v. 
United  States,  9  Otto,  402  (Corp.,  SS  1617-20). 

§  203.  Where  a  party  gives  a  reason  for  his  conduct  and  decision  touching  anything  involved 
in  a  controversy,  he  is  estopped,  after  litigation  has  begun,  to  change  his  ground,  and  put  his 
conduct  upon  another  and  different  consideration.  Railway  Co.  v.  McCarthy,  6  Otto,  258 
(Cabriers,  §§  1273-76).- 

§  204.  S.,  the  president  of  the  W.  company,  used  certain  of  its  funds  in  purchasing  bonds 
of  a  railway  company,  which  were  used  by  himself  and  his  associates  in  buying  the  railway. 
A  new  railway  company  was  incorporated,  in  which  S.  and  his  associates  wero  largely  inter- 
ested, who  entered  into  possession  of  the  railway  purchased  with  the  bonds  purchased  by  S., 
and  continued  to  manage  it.  The  W.  company  entered  into  a  settlement  with  S.  and  his  associ- 
ates, by  which  it  was  agreed  that  it  should  have  in  settlement  for  the  funds  appropriated  the 
proceeds  of  bonds,  issued  to  the  railway  company  incorporated  by  S.  and  his  associates,  by  the 
state,  on  the  faith  of  their  ownership  of  the  road  in  question.  Held,  that  as  against  the  bona 
fide  holders  of  the  bonds  thus  issued  by  the  state,  the  W.  company  was  estopped  to  set  up  the 
ownersliip  of  the  road  in  itself.    Railroad  Companies  v.  Schutte,  13  Otto,  118. 

§  205.  C,  the  owner  of  a  farm,  died,  leaving  E.  and  K.,  a  son  and  daughter,  as  his  sole  heirs 
at  law.    K.  and  her  husband  conveyed  the  whole  farm  to  M.  by  warranty  deed.    H.,  learning 
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of  the  existence  of  £.,  caused  a  letter  to  be  written  to  him  in  CaI|fomia,  inquiring  whether  he 
made  any  claim  to  the  premises.  E.  thereupon  wrote  to  K. :  "  You  can  tell  M.  for  me  that  he 
need  fear  nothing  from  me.  This  letter  will  be  enough  for  him.  I  intended  to  give  you  and 
yours  all  my  property  there,  and  more  if  you  need  it."  This  letter  was  communicated  to  M., 
who  afterwards  conveyed  the  premises  by  warranty  deed  to  O.  Held,  that  E.*s  letter  operated 
as  an  estoppel  in  pais  against  E.  and  his  grantees  of  the  same  land,  and  was  a  T&lid  defense  to 
an  action  of  ejectment  by  such  grantees.    Dickerson  v»  Colgrove,  10  Otto,  578. 

§  200.  Two  railway  companies,  A.  and  B.,  had  the  right  under  their  charters  to  build  roads 
between  two  points.  They  entered  into  an  agreement  by  which  B.  agreed  to  purchase  of  A. 
the  line  between  those  points  which  A.  should  build,  and  that  the  contractors  of  the  line  should 
receive,  instead  of  stock  in  A.,  stock  in  B.  for  their  compensation.  The  agreement  having 
been  carried  out.  and  the  contractors  having  received  and  kept  stock  in  B.,  it  was  Jield  that 
they  and  their  assigns  were  estopped  to  contest  the  validity  of  the  agreement,  or  the  validity 
of  a  prior  mortgage  by  B.,  which,  by  its  terms,  became  a  lien  on  the  line  thus  built,  as  soon  as 
it  was  acquired  by  B.    Branch  v.  Jessup,  16  Otto,  468  (Corp.,  §§  1580-86). 

§207.  A  person  is  estopped  to  set  up  fraudulent  representations  when,  with  a  full  knowledge 
of  all  the  facts,  he  has  continually  promised  to  perform  the  agreement  alleged  to  have  been  in- 
dnoed  by  such  fraudulent  representations.    Fitzpatrick  v,  Flannagan,  16  Otto,  648. 

§  208.  The  charterers  of  a  ship  to  N.  during  the  late  rebellion,  being  doubtful  of  obtaining 
a  license  to  proceed  to  that  place,  took  a  license  to  B.,  expecting  to  continue  the  voyage  or 
ship  the  goods  from  that  point.  Hdd^  that  they  were  not  estopped  by  the  license  and  clear- 
ance for  B.  to  show  that  the  voyage  was  to  N.  The  Schooner  David  E.  Wolf,*  7  Int  Rev. 
Rec,  191  
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I.   In  Genesai..     Admissibility.     Competency.     Matebiality.     Relevancy 

Sufficiency.    Res  Gest^. 

SUMMAEY  — JWma  /octc  evidetice,  ivhen  sufficient,  g  1,— Proof  of  similar  wrongful  acts,  §§  2, 
3. — Proof  of  bad  hxibit,  §  4.—  Entries  in  usual  course  of  Imsiness;  death  of  clerk,  g§  6-7; 
proof  of  handtcriting,  g  7 ;  letters  of  traders  in  proof  of  market  value,  §  8 ;  memoranda 
in  course  of  business,  g  9;  entries  in  book  of  deceased  notary,  %  10;  entries  in  day  book  in 
regular  course  of  business,  §  11,^  Execution  of  contract  not  denied  under  oath;  proof 
that  it  was  signed  on  Sunday,  §  12.—  JRes  gestae;  exclamations  to  prove  bodily  or  mental 
feelings,  §  13 ;  declarations  made  soon  after  an  act,  §  14;  statements  by  insured  as  to  accv- 
dent  causing  death,  §  15 ;  letters,  to  show  to  whom  a  consignment  was  made,  §  16 ;  conver- 
sations between  borrower  and  lender,  S  17 ;  declarations,  generally,  §§  18-20 ;  previous 
declarations  of  a  party  to  a  suit,  §  20;  declarations  of  agent,  §  21. 

§  1.  Prima  facie  evideuce  of  a  fact  is  such  as  in  judgment  of  law  is  sufficient  to  establish 
the  fact,  and,  if  not  rebutted,  it  remains  sufficient  for  that  purpose.  A  verdict  of  the  jury  in 
opposition  to  such  unrebutted  Evidence  would  be  set  aside. by  the  court.  Kelly  v,  Jackson, 
§§  22-25. 

§  2.  As  a  general  rule,  evidence  of  similar  wnrongful  acts  of  a  defendant  is  not  admissible  in 
evidence  on  the  trial  of  the  particular  charge  inmiediately  involved  in  the  issue.  In  cases  of 
fraud,  however,  similar  fraudulent  acts  are  admissible  if  committed  at  or  about  the  same  time, 
and  when  the  same  motive  may  reasonably  be  supposed  to  exist,  with  a  view  to  establish  the 
intent  of  the  defendant  in  respect  to  the  matters  charged  against  him  in  the  declaration.  Cas- 
tle V.  Bullard,  g§  26-82. 

§  8.  When  a  case  involves  the  intent  or  guilty  knowledge  of  a  party,  evidence  is  admissible 
of  other  similar  acts  to  the  one  in  question,  if  these  acts  were  committed  about  the  same  time 
with  that  act,  in  order  to  prove  such  guilty  knowledge.  United  States  v.  One  Hundred  and 
Forty-six  Thousand  Six  Hundred  and  Fifty  Clapboards,  §§  33-85. 

§  4,  The  fact  that  A.  has  a  general  habit  of  gambling  while  intoxicated  is  not  legal  proof 
that  he  gave  certain  promissory  notes  for  a  gaming  consideration,  although  it  is  proved  that 
he  was  intoxicated  on  the  day  the  notes  were  executed.    Thompson  v.  Bowie,  §  86. 

§  5.  Entries  in  books  of  account,  made  by  a  clerk  whose  business  it  was  to  make  the  entries, 
are  admissible  evidence  when  it  is  shown  that  the  clerk  is  dead  or  out  of  the  jurisdiction  of 
the  court,  but  copies  of  such  entries,  annexed  to  a  deposition  of  another  clerk  who  did  not 
make  the  entries,  are  inadmissible.    James  v.  Wharton,  §  37. 

§  6.  Entries  in  account  books,  regularly  made  by  a  clerk  whose  duty  it  was  to  make  them, 
are  admissible  in  evidence,  after  the  death  of  the  clerk,  upon  proof  of  his  handwriting.  Gale 
V.  Norris,  §§  38,  39. 

,  §  7.  Entries  in  books  of  account  are  admissible  evidence,  per  se,  if  the  person  who  made  the 
entries  is  proved  to  be  dead,  and  his  handwriting  proved.    Owen  v.  Adams,  §  40. 

§  S.  When  the  market  value  of  an  article  in  a  foreign  country  is  a  question  in  a  commercial 
case,  letters  of  traders  in  that  article,  written  at  the  time  in  question,  and  written  in  the  ordi- 
nary course  of  their  business,  giving  the  prices  at  that  time,  are  admissible  to  prove  the  price, 
though  neither  the  writer  of  the  letter  nor  the  receiver  are  parties  to  the  suit.  Fennerstein*s 
Champagne,  §  41. 

§  9.  Memoranda  made  by  a  person  in  the  ordinary  course  of  his  business,  of  acts  or  matters 
which  his  duty  in  such  business  requires  him  to  do  for  others,  in  case  of  his  death  are  admis- 
sible evidence  of  the  acts  and  matters  done.    Nicholls  v.  Webb,  §§  42-45. 

g  10.  The  entries  made  by  a  deceased  notary  in  his  record  book,  of  a  notice  to  indorsers,  of 
protest  of  a  promissory  note,  are  admissible  in  evidence  to  prove  this  notice,  if  it  is  accompa- 
nied by  evidence  that  the  book  was  kept  in  the  regular  course  of  his  business.    Ibid, 

§  11.  Entries  in  day-books,  kept  in  the  regular  course  of  business,  stating  the  purchases  and 
sales  of  the  business,  are  admissible  to  prove  those  facts,  if  the  person  who  kept  them  identi- 
fies them  as  the  books  of  the  firm,  and  swears  that  the  entries  are  coiTect.  Insurance  Co.  v. 
Weide,  §§  46-48. 

§  12.  Although  the  execution  of  a  contract  has  not  been  denied  by  affidavit,  evidence  is  ad- 
missible to  show  that  it  was  signed  on  Sunday,  since  this  does  not  contravene  the  execution, 
but  avoids  its  force.    Ames  v.  Quimby,  §g  49-53. 

§  13.  Wherever  the  bodily  or  mental  feelings  of  an  individual  are  material  to  be  proved,  the 
usual  expressions  of  such  feelings  are  original  and  competent  evidence,  and  may  be  proved  by 
one  who  heard  them,  but  the  expressions  must  relate  to  a  present  pain.  Anything  in  the  way 
of  narration  will  be  excluded.    Insurance  Co.  v.  Mosley,  §g  54-61. 
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§  14.  Declarations  made  very  shortly  after  an  act,  and  telling  about  it,  may  be  so  connected 
with  the  act  as  to  be  admissible  as  part  of  the  re8  gestce,  although  they  are  narrations  of  a  past 
event  made  by  one  not  a  party  to  the  suit,  and  not  under  oath.    Ibid. 

§  15.  Where  one,  who  was  insured,  fell  down  stairs  and  injured  his  head  so  that  he  died,  it 
was  held,  in  an  action  on  the  policy,  that  statements  of  his  made  to  his  wife  a  few  minutes 
after  the  fall,  as  to  what  had  happened,  and  what  his  feelings  then  were,  were  admissible  as 
part  of  the  res  geaUz,    Ibid, 

^  16.  In  a  commercial  case,  letters  which  tend  to  show  to  whose  credit  consignments  of 
goods  are  made,  or  which  are  otherwise  connected  with  material  facts  in  the  case,  are  admis- 
sible evidence.    Turner  v,  Yates,  §g  63-68. 

§  17.  When  the  question  arises  whether  a  loan  made  to  the  cashier  of  a  bank  was  made  to 
him  personally  or  to  the  bank,  evidence  of  conversations  taking  place  at  the  time  of  the  loan 
between  him  and  the  lender  are  admissible  as  part  of  the  res  gestce.  The  conversations  are  ad- 
mitted in  such  cases  not  so  much  to  prove  ulterior  facts  as  to  prove  the  conversations  them- 
selves as  facts  constituting  part  of  the  transaction.    Bank  v,  Kennedy,  §§  69-74. 

§S  IS.  If  a  declaration  has  importance,  not  as  a  statement  of  fact,  but  as  a  circumstance 
which  is  part  of  a  material  fact  in  a  case,  and  not  depending  for  its  credit  upon  the  credibility 
of  the  declarant,  but  upon  its  connection  with  other  circumstances,  it  is  admissible  as  part  of 
the  res  gestae .    Flint  v,  Norwich  &  N.  Y.  Transp.  Ck).,  §§  75-82. 

^  19.  If  the  liability  of  a  company  for  an  injury  to  a  passenger  on  its  boat,  incurred  during 
a  riot  on  board,  depends  upon  the  question  whether  officers  of  troops  who  started  the  riot  did 
their  duty  in  trying  to  stop  it,  conversations  between  those  officers  in  regard  to  the  riot,  made 
while  it  is  in  progre::s,  though  in  a  different  part  of  the  boat,  may  be  admissible  as  part  of  the 
res  gestae,  and  proved  by  witnesses  who  overheard  them.    Ibid, 

§  30.  It  is  not  competent  for  a  party  to  introduce  and  make  evidence  of  his  own  declarations, 
oral  or  written,  or  those  of  pei*sons  under  whom  he  claims  title,  unless  such  declarations  are 
80  connected  with  facts  material  to  the  issue  as  to  form  part  of  the  res  gestae.  A  letter,  whose 
date  is  the  sole  proof  that  it  was  written  at  the  time  of  such  material  fact,  is  not  so  connected 
and  is  not  admissible  as  part  of  the  res  gestae.    Smith  v.  Shoemaker,  §^  83-85. 

§  21.  Declarations  of  an  agent,  made  some  time  after  an  act  occurred,  and  being  in  the  nat* 
ure  of  a  narration  of  past  events,  and  not  tending  to  characterize  a  present  act,  part  of  the 
res  gesice,  are  not  admissible  in  evidence  to  bind  the  principal.    Packet  Co.  t;.  Clough,  §g  86-89. 

[Notes.— See  g§  90-460.] 

KELLY  V.  JACKSON. 
(6  Peters,  622-638.     1832.) 
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Error  to  XT.  8.  Circuit  Court,  Southern  District  of  New  Tort 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. — Many  of  the  questions  arising  in  this  case  have  been 
disposed  of  in  the  judgment  already  pronounced  in  the  case  of  Crane  v.  Jack- 
son, upon  the  demise  of  the  same  parties,  the  title  and  evidence  being  in  each 
case  substantially  the  same.  It  will  be  necessary,  therefore,  to  examine  into 
those  objections  only,  to  the  ruling  of  the  circuit  court  at  the  trial,  which  are 
presented  by  the  bill  of  exceptions  taken  by  the  defendant  (now  plaintiff  in 
error)  and  which  have  not  been  decided  in  the  other  case. 

The  first  objection  is  to  the  refusal  of  the  court  to  instruct  the  jury  that 
*' Roger  Morris  was  a  grantor,  or  stood  in  the  character  of  a  grantor  in  that 
(the  settlement)  deed."  This  is  but  a  slight  variation  in  form  from  the  point 
presented  in  the  case  of  Crane  v.  Jackson ;  and  the  instruction  given  by  the 
court,  "that  the  mere  possession  of  the  deed  by  Morris  was  no  afBrmative 
proof  on  either  side  of  the  fact  of  delivery,"  has  been  already  fully  considered. 

§  22.  TAe  court  is  not  hound  to  repeat  suhsiantinlly  the  same  proposition  of 
Imo  in  different  forms  to  the  jiunj.  If  mice  intelUyihly  and  unexceptionably 
tjict  /I,  it  is  sufficient. 

The  next  objection  is  to  the  refusal  of  the  court  to  instruct  the  jury  that 
"the  holding  from  the  marriage  settlement  to  the  attainder  cannot  be  said  tq 
have  been  under  the  settlement  deed,  until  it  was  first  ascertained  that  the 
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deed  had  been  delivered/'  This  instruction  was  certainly  proper  in  itself  to 
have  been  given,  if  it  had  not  been  already  substantially  given  in  the  other 
instructions ;  and  if  the  court  had  given  this  reason  for  the  refusal,  there  would 
not  have  been  the  slightest  difficulty  in  maintaining  it ;  for  no  court  is  bound, 
at  the  mere  instance  of  the  party,  to  repeat  over  to  the  jury  the  same  substan- 
tial proposition  of  law,  in  every  variety  of  form  which  the  ingenuity  of  counsel 
may  suggest.  It  is  sufficient,  if  it  is  once  laid  down  in  an  intelligible  and  un- 
exceptionable manner.  The  instruction  here  asked  and  refused  was  but  a 
branch  of  the  next  preceding  instruction  prayed  for  (which  covered  the  whole 
ground),  and  is  so  put  by  the  defendant.  The  latter  asserted  that  "  the  fact 
that  Morris  and  wife  were  in  possession  of  the  land  before  the  Revolution, 
taking  the  rents  and  profits,  is  not  of  itself  any  evidence  for  or  against  the 
validity  of  the  deed,  because  they  were  entitled  to  the  possession  whether  the 
deed  was  delivered  or  not."  This  instruction  was  given  by  the  court,  and 
the  jury  had  been  previously  instructed  that  it  was  necessary  to  the  validity 
of  the  deed  that  it  should  have  passed  into  the  hands  of  the  trustees,  or  of 
some  person  for  them,  with  the  intent  that  it  should  take  eflfect  as  a  convey- 
ance. Indeed,  the  whole  controversy  between  the  parties  turned  upon  the 
question  of  the  delivery  of  the  settlement  deed,  as  the  tenor  of  every  instruc- 
tion asked  abundantly  shows;  and,  therefore,  it  was  necessarily  implied  in 
every  step  that  there  could  be  no  holding  or  possession  under  the  deed,  if  it 
was  never  delivered.  It  appears  to  us,  then,  that  no  injustice  has  been  done 
to  the  defendant  by  refusing  to  give  the  instruction  prayed ;  since,  in  a  more 
general  form,  it  had  been  already  given. 

The  next  objection  is  to  the  refusal  of  the  court  to  instruct  the  jury,  first, 
that  *'  in  the  absence  of  any  direct  evidence  that  the  trustees,  or  any  other 
person  for  them,  ever  had  the  settlement  deed,  and  the  possession  being  equiv- 
ocal in  its  character,  the  fact  that  it  came  out  of  the  hands  of  Morris,  in  1787, 
is  sufficient  of  itself  to  rebut  any  presumption  of  a  delivery  arising  from  the 
proof  of  the  deed  by  William  Livingston,  or  the  proof  of  the  handwriting  and 
death  of  the  subscribing  witnesses;"  and,  secondly,  "that  if  not  sufficient  of 
itself  to  destroy  any  presumption  of  a  delivery,  it  is,  at  least,  evidence  against 
a  delivery,  to  be  considered  and  weighed  by  the  jury."  The  court  gave  as  a 
reason  for  refusing  this  second  branch,  that  Morris  was,  "  technically,  neither 
grantor  nor  grantee,  and  therefore  the  mere  possession  of  the  deed  by  Morris 
was  no  affirmative  evidence  either  for  or  against  the  fact  of  delivery."  This 
instruction  has  been  already  disposed  of.  The  other  instruction  varies  from 
that  in  the  case  of  Crane  v.  Jackson,  merely  in  substituting  the  words  "  direct 
evidence  "  for  "  all  proof; "  and  the  words, "  and  the  possession  being  equivocal 
in  its  character,"  for  "  and  there  being  no  proof  of  a  holding  under  it."  It  is 
obnoxious  to  the  same  objection  which  was  relied  upon  in  that  case,  for  it 
called  upon  the  court  to  express  an  opinion  upon  the  nature,  weight  and  effect 
of  the  evidence  before  the  jury,  which  was  no  part  of  its  duty.  And  the  wholes 
evidence  being  before  the  jury,  it  was  their  exclusive  right  to  decide  for  them- 
selves upon  its  credit  and  cogency. 

§23.-4  general  object io7i  to  evidence,  admissible  for  auy  purpose,  improperly 
overruled, 

The  next  objection  is  to  the  admission  of  an  extract  from  the  journal  of  the 
assembly  of  the  state  of  New  York,  for  the  year  1787,  as  follows:  February 
34,  1787.     "  Mr.  Hamilton,  from  the  committee  to  whom  was  referred  the  pe- 
tition of  Johanna  Morris,  on  behalf  of  herself  and  the  other  children  of  Eoger 
•  « 
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Morris  and  Mary,  his  wife,  setting  forth  that  the  said  Boger  and  Mary  had 
been  attainted,  and  their  estates  sold  and  conveyed  in  fee-simple;  that,  by  a 
settlement  made  previous  to  their  intermarriage,  the  real  estate  of  the  said 
Mary  was  vested  in  Johanna  Philipse  and  Beverley  Robinson  in  the  fee  to 
certain  uses;  among  others,  after  the  decease  of  the  said  Roger  and  Mary,  to 
the  use  of  such  child  or  children  as  they  should  have  between  them,  and  their 
heirs  and  assigns,  and  praying  a  law  to  restore  to  them  the  remainder  of  the 
said  estate  in  fee,  reported,  that  if  the  facts  stated  in  such  petition  are  true, 
the  oi'dinary  course  of  law  is  competent  to  the  relief  of  the  petitioners,  and 
that  it  is  unnecessary  for  the  legislature  to  interfere.  Resolved  that  the  house 
do  concur  with  the  committee  in  the  said  report." 

It  was  objected,  first,  that  the  journal  of  the  proceedings  in  question  was 
not  legal  or  competent  evidence  against  the  defendant;  and,  secondly,  not  so 
without  prodi^ing  the  petition  mentioned  in  the  journal.  But  the  objections 
were  overruled  and  the  evidence  admitted.  Now,  if  the  evidence  was  admis- 
sible for  any  purpose,  the  objections  were  rightly  overruled.  It  did  not  ap- 
pear to  have  been  offered  as  proof  of  any  of  the  facts  stated  in  the  petition, 
but  simply  of  the  public  legislative  proceedings,  on  the  very  claim  and  title 
now  set  up  by  the  children  of  Morris  at  the  early  period  of  1787.  There  were 
two  points  of  view  in  which  the  evidence  might  be  important,  in  the  actual 
posture  of  the  case  before  the  jury.  In  the  first  place,  it  might  be  important 
to  repel  the  notion  that  the  claim  of  the  children  of  Morris  asserted  in  the 
present  suit  was  stale,  and  founded  upon  a  dormant  deed,  never  brought  for- 
ward until  a  very  great  lapse  of  time  after  its  pretended  execution,  a  circum- 
stance which  might  essentially  bear  upon  the  fact  of  its  having  ever  been 
delivered  and  acted  upon  as  a  valid  instrument.  In  the  next  place,  it  might 
add  strength  to  the  probate  of  the  deed  by  Governor  Livingston,  as  his  atten- 
tion could  scarcely  fail  of  being  called  to  such  public  proceedings,  occurring 
at  so  short  a  period  as  within  two  months  before  the  time  of  that  probate.  If 
his  attention  was  called  to  these  proceedings,  the  circumstance  that  the  title 
was  about  to  become  a  lu  rnota  would  naturally  produce  an  increased  caution, 
and  a  more  anxious  desire  to  recall,  with  perfect  accuracy,  every  fact  essential 
to  the  probate  of  the  deed.  It  has  been  asserted  at  the  bar  that  these  were 
the  very  objects  for  which  the  extract  from  the  journal  was  offered ;  and  we 
cannot  say  that,  for  such  purposes,  it  was  not  properly  admissible. 

§24.  upon  application^  the  court  could  restrain  such  evidence  to  its 

proper  use. 

If  any  improper  use,  as  evidence,  was  attempted  to  be  made  of  it,  it  might 
have  easily  been  restrained  to  its  appropriate  use  by  an  application  to  the  court. 
The  objections,  then,  to  its  admission  being  general,  and  it  being  already  ad- 
missible for  some  purposes,  the  decision  of  the  court  was  unexceptionable. 

The  next  objection  is  that  the  court  erred  in  refusing  to  instruct  the  jury 
that  "  the  evidence  upon  the  one  side  or  the  other  should  not  be  submitted  to  the 
jury  as  prima  facie  or  presumptive  evidence,  either  for  or  against  a  delivery; 
but  the  jury  should  consider  and  weigh  the  whole  evidence  together,  and  from 
the  whole  determine  whether  or  not  the  deed  was  delivered;"  and  in  instruct- 
ing the  jury  upon  that  prayer,  ''  that  the  plaintiff  had  given  prima  facie  evi: 
dence  in  support  of  his  case,  and  such  as  was  conclusive,  if  uncontradicted  j 
and  that  this  must  be  contradicted  or  disproved  by  controlling  evidence  on 
the  part  of  the  defendant,  or  the  plaintiff  is  entitled  to  recover."  The  instruc- 
tion praved  for  and  refused  is  precisely  the  same  as  exists  ii^  the  pase  of  Crane 
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V,  Jackson,  and  it  is  unnecessary  to  do  more  than  to  refer  to  the  opinion  there 
given  for  the  reasons  why  this  court  deem  the  refusal  entirely  correct. 

§  25.  Prhna  facie  evidence  is  such  aSy  in  judgment  of  law  ^  is  sufficient  to  es- 
tablish a  fact.  In  the  absence  of  dU  controlling  or  rebutting  evidence^  it  becomes 
cond^isive. 

In  regard  to  the  instruction  actually  given,  we  do  not  perceive  any  solid 
ground  upon  which  it  can^be  adjudged  erroneous.  It  was  given  as  a  response 
to  the  instruction  asked  by  the  defendant  on  the  great  hinge  of  the  contro 
versy,  the  question  as  to  the  delivery  of  the  settlement  deed.  In  a  preceding 
instruction  which  the  court  had  given  to  the  jury,  upon  the  application  of  the 
defendant  himself,  the  probate  of  the  deed  by  Governor  Livingston  before 
Judge  Hobart  was  treated  as  prima  facie  evidence  of  a  delivery.  It  was 
there  stated  that  the  probate  was  "  only  prima  facie  evidence,  or  evidence* 
from  which  a  delivery  may  be  presumed,  and  may  be  rebutted  by  direct  or 
circumstantial  evidence,  Avhich  raises  a  contrary  presumption."  Is  it  not 
plain,  then,  that  if  not  so  rebutted,  the  plaintiff  is  entitled  to  recover?  What 
is  prima  facie  evidence  of  a  fact?  It  is  such  as,  in  judgment  of  law,  is  suffi- 
cient to  establish  the  fa*ct;  and,  if  not  rebutted,  remains  sufficient  for  the  pur- 
pose. The  jury  are  bound  to  consider  it  in  that  light,  unless  they  are  invested 
with  authority  to  disregard  the  rules  of  evidence,  by  which  the  liberty  and 
estate  of  every  citizen  are  guarded  and  supported.  No  judge  would  hesitate 
to  set  aside  their  verdict  and  grant  a  new  trial,  if,  under  such  circumstances, 
without  any  rebutting  evidence,  they  disregard  it.  It  would  be  error  on  their 
part,  which  w^ould  require  the  remedial  interposition  of  the  court.  In  a  legal 
sense,  then,  such  prima  facie  evidence,  in  the  absence  of  all  controlling  evi- 
dence, or  discrediting  circumstances,  becomes  conclusive  of  the  fact ;  that  is, 
it  should  operate  upon  the  minds  of  the  jury  as  decisive  to  found  their  verdict 
as  to  the  fact.  Such  we  understand  to  be  the  clear  principles  of  law  on  this 
subject.  The  very  point  in  this  very  aspect  occurred  in  the  case  of  Carver  v. 
Jackson,  4  Pet.,  1,  where  the  court,  speaking  of  the  probate  of  this  very  deed, 
used  the  following  language  (p.  82) :  "  We  are  of  opinion  that,  under  these  cir- 
cumstances, and  according  to  ^he  laws  of  Kew  York,  there  Avas  sufficient 
prima  facie  evidence  of  the  due  execution  of  the  indenture,  by  which  we  mean 
not  merely  the  signing  and  sealing,  but  the  delivery  also,  to  justify  the  court 
in  admitting  it  to  be  read  to  the  jury;  and  that,  in  the  absence  of  all  control- 
ling evidence,  the  jury  would  have  been  bound  to  find  that  it  was  duly  exe- 
cuted. We  understand  such  to  be  the  uniform  construction  of  the  laws  of 
New  York  in  all  cases  where  the  execution  of  any  deed  has  been  so  proved, 
and  has  been  subsequently  recorded.  The  oath  of  a  subscribing  witness  before 
the  proper  magistrate,  and  the  subsequent  registration,  are  deemed  sufficient 
prima  facie  evidence  to  establish  its  delivery  as  a  deed.  The  objection  was 
not,  indeed,  seriously  pressed  at  the  argument." 

We  have  seen  no  reason,  upon  the  present  argument,  to  be  dissatisfied  with 
the  opinion  thus  expressed.  It  appears  to  us  to  be  founded  in  principles  of 
law,  which  cannot  be  shaken  without  undermining  the  great  securities  of  titles 
to  estates.  The  circuit  court,  in  its  instruction,  did  no  more  than  express  the 
same  opinion,  in  language  of  the  same  substantial  import.  Upon  the  whole, 
upon  a  careful  review*  of  the  case,  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed,  with  costs- 
Ms.  JusTiOB  Baldwin  dissented. 

56 


IN  GENERAL.  §  S& 

CASTLE  V.  BULLAED. 
(23  Howard,  173-190.    1859.)     ' 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  This  was  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illinois.  Edward  F.  BuUard,  a 
citizen  of  the  state  of  Kew  York,  complained  in  the  court  below  of  Joseph 
Filkins,  J.  P.  Phillips,  Elihu  Granger  and  Edward  H.  Castle  in  a  plea  of  tres- 
pass on  the  case,  alleging,  at  the  same  time,  that  they  were  partners,  doing 
business  as  commission  merchants  at  Chicago,  in  the  state  of  Illinois,  under 
the  style  and  firm  of  Filkins,  Phillips  &  Company. 

According  to  the  transcript,  the  declaration  was  filed  on  the  7th  day  of  July, 
1856.  As  amended,  it  contained  five  counts  setting  forth,  in  various  forms, 
two  distinct  grounds  of  complaint  against  the  defendants,  which  may  be  briefly 
stated  as  follows: 

In  the  first  place,  it  is  alleged  that  the  defendants,  on  the  8th  day  of  No- 
vember, 1855,  fraudulently  sold  on  credit,  at  Chicago,  to  one  Edward  H.  Castle, 
certain  goods  belonging  to  the  plaintiff,  and  which  he  had  previously  intrusted 
to  them  as  commission  merchants,  for  sale ;  and  that  the  purchaser,  at  the  time 
of  the  sale,  was  in  failing  circumstances  and  irresponsible;  charging,  in  the 
same  connection,  that  the  defendants,  at  the  time  of  the  transaction,  well  knew 
that  the  purchaser  was  insolvent,  and  wholly  unfit  to  bo  trusted;  and  that  they 
negotiated  the  sale  with  intent  to  deceive  and  defraud  the  plaintiff,  whereby 
he  suffered  loss  to  an  amount  equal  to  the  value  of  the  goods  so  sold  and  ^ 
delivered. 

He  also  alleged  in  other  counts  that  the  defendants,  prior  to  the  sale  of  the 
goods,  and  at  the  time  when  it  was  made,  represented  to  him  that  the  said 
Edward  H.  Castle  was  worth  at  least  $8,000  above  all  his  liabilities;  that  he 
was  not  embarrassed  in  his  business  affairs  or  much  indebted,  and  that  he  was 
a  safe,  cautious  business  man,  and  every  way  worthy  of  credit.  Those  representa- 
tions, the  plaintiff  alleged,  were  false,  and  that  the  defendants  well  knew  they 
were  so  at  the  time  of  the  negotiation  and  when  the  goods  were  delivered ; 
and  that  they  were  so  made  by  the  defendants  with  intent  to  deceive  and  de- 
fraud him  in  the  premises,  and  had  the  effect  to  induce  him  to  consent  to  the 
sale,  and  to  deliver  the  goods,  whereby  he  suffered  loss,  as  is  alleged  in  the 
other  counts. 

To  those  charges,  as  more  formally  set  forth  in  the  several  counts  of  the 
declaration,  the  defendants  jointly  pleaded  that  they  were  not  guilty ;  and  on 
the  3d  day  of  January,  1857,  the  parties  Avent  to  the  trial  on  that  issue. 

Testimony  was  introduced  by  the  plaintiff  in  the  opening,  showing  that 
Filkins,  Phillips  &  Company  were  commission  merchants  at  the  time  of  this 
transaction,  doing  business  at  Chicago,  in  the  state  of  Illinois,  and  that  they 
received  the  goods  in  question,  a  short  time  prior  to  the  sale,  from  one  William 
H.  Adams,  of  that  city,  to  whom  the  goods  had  previously  been  sent  by  the 
plaintiff  to  be  sold  on  commission.  He  also  proved  the  sale  of  the  goods  by 
one  of  the  firm  of  Filkins,  Phillips  &  Company,  to  Edward  H.  Castle,  on 
credit,  substantially  as  alleged  in  the  declaration,  and  that  two  of  the  part- 
ners and  the  clerk  of  the  firm  were  present  at  the  time  the  sale  took  place. 

Facts  and  circumstances  were  also  adduced  by  the  plaintiff,  tending  strongly 
to  show  that  the  purchaser  was  largely  indebted  and  in  failing  circumstances 
at  the  time  of  the  negotiation,  and  that  two  or  more  of  the  members  of  the 
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firm  must  have  known  that  he  was  insolvent  and  utterly  unworthy  of  credit. 
Five  per  cent,  was  charged  as  commissions  on  the  sale  of  the  goods,  amount- 
ing to  the  sum  of  $135 ;  and  the  plaintiflf  introduced  testimony  tendinq^  to  show 
that  the  purchaser,  as  a  part  of  the  transaction,  gave  his  promissory  note  to 
the  firm,  payable  in  forty-five  days,  to  secure  that  amount. 

Evidence  was  also  introduced  by  the  plaintiflf,  showing  that  representations 
as  to  the  business  circumstances  and  pecuniary  responsibility  of  the  purchaser 
were  made  to  him,  at  the  time  of  the  sale,  by  one  or  more  of  the  defendants, 
substantially  in  the  manner  as  alleged  in  the  declaration.  And  it  was  clearly 
shown  that  two  or  more  of  the  firm  well  knew  that  those  representations  were 
false,  and  that  the  subject  of  them  was  wholly  unfit  to  be  trusted  for  that 
amount.  Proof  was  also  introduced  by  the  plaintiflf,  showing  that  the  pur- 
chaser was  a  relative  of  one  of  the  firm,  and  that  he  had  repeatedly  been  as- 
sisted by  others  in  obtaining  credit.  And  many  of  the  circumstances  w^ere  of 
a  character  to  aflford  a  ground  of  presumption  that  all  of  the  defendants  must 
have  known  the  true  state  of  his  aflfairs,  and  that  he  was  insolvent. 

When  the  plaintiflf  rested  his  case  in  the  opening,  the  counsel  of  the  defend- 
ants moved  the  court  to  order  a  nonsuit  as  to  the  defendant  Granger,  upon 
the  ground  that  the  evidence  oflfered  by  the  plaintiflf  did  not  tend  to  charge 
him  with  a  participation  in  the  fraud  alleged  m  the  declaration.  At  that  stage 
of  the  cause,  there  was  no  evidence  immediately  connecting  him  with  the 
transaction,  except  what  might  properly  arise  fi-om  the  fact  of  his  being  one 
of  the  partners.  But  the  court  overruled  the  motion  for  a  nonsuit,  and  the 
^  defendants  excepted.  They  then  requested  the  court  that  the  jury  might  be 
permitted  to  retire,  and  consider  whether  the  evidence  introduced  was  suffi- 
cient to  charge  this  defendant;  and  if  not,  that  the  jury  might  be  directed  to 
find  him  not  guilty ;  urging,  as  a  reason  for  the  motion,  that  they  desired  to 
examine  him  as  a  witness  for  the  other  defendants;  but  the  court  overruled 
the  application,  and  the  defendants  excepted. 

After  these  motions  were  overruled,  evidence  was  introduced  bv  the  defend- 
ants  and  further  evidence  was  given  by  the  plaintiflf;  all  of  which  was  sub- 
mitted to  the  jury,  who  returned  their  verdict  in  favor  of  the  plaintiff. 
Numerous  exceptions  were  taken  by  the  defendants  in  the  progress  of  this 
trial  to  the  rulings  of  the  court  in  admitting  and  rejecting  evidence,  and  they 
also  excepted  to  two  of  the  instructions  given  by  the  court  to  the  jury. 

§  26.  .^  nonsuit  cannot  be  ordered  againnt  the  consent  of  plaintiff, 

1.  As  the  facts  have  been  found  by  the  jury,  the  questions  to  be  determined 
are  those  that  arise  upon  the  exceptions.  Of  these,  the  first  in  the  order  of  the 
argument  at  the  bar  is  the  one  founded  upon  the  refusal  of  the  court  to  order 
a  nonsuit  as  to  the  defendant  Granger,  as  requested  by  the  counsel  at  the 
close  of  the  plaintiflfs  testimony. 

Several  answers  may  be  given  to  this  complaint,  each  of  which  is  sufficient 

to  show  that  the  exception  cannot  be  sustained.     In  the  first  place,  circuit 

courts  have  no  power  to  grant  a  peremptory  nonsuit  against  the  will  of  the 

plaintiff.     It  was  expressly  so  held  by  this  court  in  Elmore  v.  Grymes,  1  Pet., 

471,  and  the  same  rule  was  also  affirmed  in  D'Wolf  v,  Rabaud,  1  Pet.,  497 

(Contracts,  §§  1772-75).     In  the  case  last  named,  the  defendants  at  the  trial, 

after  the  evidence  for  the  plaintiff  was  closed,  moved  the  court  for  a  nonsuit; 

which  was  denied,  and  the  defendant  excepted,  and  sued  out  a  writ  of  error; 

but  this  court  held  that  the  refusal  to  grant  the  motion  constituted  no  ground 

for  the  reversal  of  the  judgment,  remarking,  at  the  same  time,  that  a  nonsuit 
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cannot  be  ordered  in  any  case  without  the  Consent  and  acquiescence  of  the 
plaintiff.  Repeated  decisions  have  been  made  to  the  same  effect ;  and  as  long 
ago  as  1832  it  was  declared,  as  the  opinion  of  this  court,  in  Crane  v.  The 
Lessees  of  Morris,  6  Pet.,  609,  that  this  point  was  no  longer  open  for  contro- 
versy.    See,  also,  Silsby  v.  Foote,  14  How.,  222. 

§  27.  -A  nonsuit  as  to  one  of  several  defendants  at  common  law  is  irregular. 

Another  answer  to  this  complaint  arises  from  the  fact  that  the  motion  for 
nonsuit  is  inappropriate  in  a  case  like  the  present,  where  there  are  other  de- 
fendants to  whom  it  cannot  be  applied.  In  actions  of  this  description,  where 
there  is  more  than  one  defendant,  the  charge,  beyond  question,  as  a  general 
rule,  is  joint  and  several,  and,  consequently,  one  may  be  found  guilty  and 
another  not  guilty ;  but  at  common  law  there  cannot  regularly  be  a  nonsuit  as 
to  one  and  a  verdict  as  to  others;  and  for  that  reason,  whenever  it  appears 
that  there  is  evidence  in  the  case  to  charge  one  or  more  of  the  defendants,  a 
nonsuit  is  never  granted  at  common  law,  even  in  jurisdictions  where  the 
authority  to  grant  the  motion  in  a  proper  case  is  acknowledged  to  exist. 
Revett  V.  Browne,  2  M.  &  P.,  18;  Collier  on  Part.  (Am.  ed.,  1848),  sec.  809, 
p.  698. 

But  a  more  decisive  answer  to  this  ground  of  complaint  arises  from  the  fact 
that  there  was  evidence  in  the  case  tending  to  charge  this  defendant  which 
rendered  it  proper  that  the  question  of  his  guilt  or  innocence  should  be  sub- 
mitted to  the  jury.  He  was  a  member  of  the  firm  of  Filkins,  Phillips  &  Com- 
pany, as  appears  by  the  bill  of  exceptions.  All  of  the  goods  in  question  were 
deposited  in  their  warehouse,  and  the  jury  have  found  that  the  goods  were 
sold  by  the  finn.  Two  of  the  partners  and  the  clerk  of  the  firm  were  pres- 
ent at  the  sale,  and  the  commissions  earned  in  transacting  the  business  went 
to  the  benefit  of  all  the  partners  of  which  the  firm  was  composed.  In  view 
of  all  the  circumstances  as  disclosed  in  the  evidence,  it  would  be  impossible  to 
say,  as  matter  of  law,  that  it  was  error  in  the  court  to  overrule  the  motion, 
even  if  the  authority  to  grant  it  were  conceded. 

§  28.  A  jury  wiU  be  directed  to  find  a  separate  verdict  for  one  defendant  at 
the  dose  of  plaintiffs  case  only  when  there  is  no  evidence  whatever  against  him. 

2.  We  come  now  to  examine  the  second  exception,  which  arises  out  of  the 
refusal  of  the  court  to  permit  the  jury  to  retire  at  the  close  of  the  plaintiff's 
case,  and  consider  whether  the  evidence  offered  in  the  opening  was  sufficient 
to  charge  this  defendant  with  a  participation  in  the  alleged  fraud. 

Upon  this  subject  the  general  rule  is,  that  if  a  defendant  who  is  a  material 
witness  for  the  other  defendants  has  been  improperly  joined  in  the  suit,  for  the 
purpose  of  excluding  his  testimony,  the  jury  will  be  directed  to  find  a  separate 
verdict  in  his  favor;  in  which  case,  the  cause  being  at  an  end  with  respect  to 
him,  he  may  be  admitted  as  a  witness  for  the  other  defendants.  This  course, 
however,  can  be  allowed  only  where  there  is  no  evidence  whatever  against  him, 
for  the  reason  that  then  only  does  it  appear  that  he  was  improperly  joined  in 
the  suit,  through  the  artifice  and  fraud  of  the  plaintiff.  If  there  be  any  evi- 
dence against  him,  then  he  is  not  entitled  to  a  separate  verdict,  because,  under 
such  circumstances,  it  does  not  appear  that  he  was  improperly  joined,  and  his 
guilt  or  innocence  must  wait  the  general  verdict  of  the  jury,  who  are  the 
sole  judges  of  the  fact.  1  Greenl.  Ev.,  sec.  358;  Brown  v,  Howard,  14 
John.,  122. 

Courts  of  justice  are  not  quite  agreed  as  to  what  stage  of  the  trial  the  party 
thus  improperly  joined  in  the  suit  may  insist  upon  a  verdict  in  his  favor  — 
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whether  at  the  close  of  the  evidence  oflFered  by  the  plaintiff  in  the  opening, 
or  whether  he  mast  wait  until  the  case  is  closed  for  the  defendants.  Mr. 
Greenleaf  regards  it  as  the  settled  practice,  that  if,  at  the  close  of  the  plaintiffs 
case,  there  is  one  defendant  against  whom  no  evidence  is  given,  he  is  entitled 
instantly  to  be  acquitted;  and  it  must  be  admitted  that  the  decision  of  the 
court  in  Childs  v.  Chamberlain,  6  C.  &  P.,  213,  favors  that  view  of  the  law. 
But  Lord  Denman  held,  in  Sowell  v.  Champion,  6  Ad.  &  Ell.,  415,  that  the  ap- 
plication to  a  judge  in  the  course  of  a  cause,  to  direct  a  verdict  for  one  or 
more  defendants  in  trespass,  is  addressed  to  his  discretion,  and  that  the  discre- 
tion was  to  be  regulated,  not  merely  by  the  fact  that,  at  the  close  of  the  plaint- 
iflp's  case,  no  evidence  appears  to  affect  them,  but  by  the  probabilities  whether 
any  such  will  arise  before  the  whole  evidence  in  the  cause  closes.  There  is, 
says  the  learned  judge,  so  palpable  a  failure  of  justice,  where  the  evidence  for 
the  defense  discloses  a  case  against  a  defendant  already  prematurely  acquitted, 
that  such  acquittal  ought  never  to  take  place  until  there  is  the  strongest  reason 
to  believe  that  such  a  consequence  cannot  follow. 

Some  courts  hold  that  the  application,  in  all  -cases,  is  addressed  to  the  dis- 
cretion of  the  court.  Brotherton  v,  Livingston,  3  Watts,  334;  1  Holt,  275. 
Other  courts  have  held  that,  where  there  is  no  evidence  to  affect  a  particular 
defendant  in  actions  ex  delicto  against  several,  a  separate  verdict  is  demand- 
able  as  a  matter  of  right,  and  that  a  refusal  to  grant  the  application  is  the 
proper  subject  of  exceptions.  Van  Dusen  v.  Van  Slyck,  15  Johns.,  223 ;  Bates 
V,  Conklin,  10  Wend.,  389.  Whatever  diversities  of  decision  there  may  be  upon 
this  point,  all  agree  that  the  application  ought  not  to  be  granted,  unless  it  ap- 
pear that  there  is  no  evidence  to  affect  the  party  in  whose  favor  it  is  made. 
Brown  v.  Howard,  14  John.,  122.  Kow,  it  has  already  appeared  that  there 
was  evidence  in  this  case  affecting  this  defendant;  and,  upon  that  ground,  we 
hold  that  the  circuit  court  was  fully  warranted  in  refusing  to  grant  the  appli- 
cation. 

§  29.  In  actions  founded  on  frauds  other  similar  fraudulent  acts  are  admis- 
sible in  evidence  to  show  intent, 

3.  After  a  careful  consideration  of  the  several  exceptions  to  the  rulings  of 
the  court  in  admitting  and  rejecting  evidence,  we  are  of  the  opinion  that  none 
of  them  can  be  sustained.  Considering  the  great  number  of  the  exceptions, 
their  separate  examination  at  this  time  will  not  be  attempted,  as  it  would  ex 
tend  this  investigation  beyond  reasonable  limits.  One  class  of  them  arises  out 
of  objections  to  the  admissibility  of  evidence  offered  by  the  plaintiff,  tending  to 
show  that  the  defendants,  or  some  of  them,  had  aided  the  purchaser  in  this 
case  in  committing  similar  acts  of  fraud  in  the  purchase  of  other  goods,  about 
the  same  time,  from  other  persons.  According  to  the  evidence,  some  of  those 
purchases  were  prior  and  others  subsequent  to  the  period  of  the  sale  of  the 
goods  in  this  case.  AH  of  this  class  of  exceptions  may  well  be  considered 
together,  as  they  involve  the  same  general  principles  in  the  law  of  evidence. 

Decided  cases  have  established  the  doctrine  that  cases  of  fraud  like  the 

present  are  among  the  well-recognized  exceptions  to  the  general  rule,  that 

other  wrongful  acts  of  the  defendant  are  not  admissible  in  evidence  on  the 

trial  of  the  particular  charge  immediately  involved   in  the  issue.     Similar 

fraudulent  acts  are  admissible  in  cases  of  this  description,  if  committed  at  or 

about  the  same  time,  and  when  the  same  motive  may  reasonably  be  supposed 

to  exist,  with  a  view  to  establish  the  intent  of  the  defendant  in  respect  to  tho 

matters  charged  against  him  in  the  declaration.     Assuming  the  proposition  as 
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stated  to  be  correct,  of  which  there  can  be  no  doubt,  it  necessarily  follows,  that 
no  one  of  this  class  of  exceptions  is  well  taken.  Some  of  the  decided  cases 
go  farther,  and  hold  that  such  evidence  is  admissible,  as  affording  a  ground  of 
presumption  to  prove  the  main  charge;  but,  whether  so  or  not,  it  is  clearly 
competent  as  tending  to  show  the  intent  of  the  actor  in  respect  to  the  matters 
immediately  involved  in  the  issue  on  trial.  Gary  v,  Hotailing,  1  Hill,  316; 
Irving  V.  Motley,  7  Bing.,  643 ;  Kowley  v.  Bigelow,  12  Pick.,  307.  Another 
class  of  the  exceptions  arises  out  of  objections  m^de  by  the  defendants  to  the 
admissibility  of  evidence  introduced  by  the  plaintiff,  which,  it  is  insisted,  was 
irrelevant  and  immaterial.  Some  twelve  exceptions  are  embraced  in  this  class, 
and  they  are  addressed  to  a  large  portion  of  the  testimony  introduced  by  the 
plaintiff. 

In  the  course  of  the  trial,  the  plaintiff  offered  evidence  tending  to  show  the 
pecuniary  circumstances  of  the  purchaser  of  these  goods,  his  acts  and  con- 
duct in  respect  to  the  goods  after  the  purchase,  and  that  he  was  largely  in 
debt  and  insolvent.  He  also  introduced  evidence  tending  to  show  that  two  or 
more  of  the  defendants  had  represented  to  other  persons,  about  the  same  time, 
that  the  purchaser  of  the  goods  in  question  was  in  good  standing,  and  that 
they  had  likewise  assisted  him  in  obtaining  credit  with  other  dealers  in  mer- 
chandise. 

To  all  or  nearly  all  of  this  evidence,  as  more  fully  detailed  in  the  transcript, 
the  defendants  objected,  and  those  objections  constitute  the  foundation  of  the 
several  exceptions  included  in  this  class.  Much  of  the  evidence  was  of  a  cir- 
cumstantial character;  and  it  is  not  going  too  far  to  say,  that  some  of  the 
circumstances  adduced,  if  taken  separately,  might  well  have  been  excluded. 

§  30.  Jn  actions  for  fraud  a  wide  range  of  investigation  is  permitted  in  the 
production  of  evidence. 

Actions  of  this  description,  however,  where  fraud  is  of  the  essence  of  the 
charge,  necessarily  give  rise  to  a  wide  range  of  investigation,  for  the  reason 
that  the  intent  of  the  defendant  is,  more  or  less,  involved  in  the  issue.  Ex- 
perience shows  that  positive  proof  of  fraudulent  acts  is  not  generally  to  be 
expected,  and  for  that  reason,  among  others,  the  law  allows  a  resort  to  cir- 
cumstances, as  the  means  of  ascertaining  the  truth.  Great  latitude,  says  Mr. 
Starkie,  is  justly  allowed  by  the  law  to  the  reception  of  indirect  or  circum- 
stantial evidence,  the  aid  of  which  is  constantly  required,  not  merely  for  the 
purpose  of  remedying  the  want  of  direct  evidence,  but  of  supplying  an  invalu 
able  protection  against  imposition.     1  Stark.  Ev.,  p.  58. 

Whenever  the  necessity  arises  for  a  resort  to  circumstantial  evidence,  either 
from  the  nature  of  the  inquiry  or  the  failure  of  direct  proof,  objections  to  tes- 
timony on  the  groujid  of  irrelevancy  are  not  favored,  for  the  reason  that  the 
force  and  effect  of  circumstantial  facts  usually  and  almost  necessarily  depend 
upon  their  connection  with  each  other.  Circumstances  altogether  inconclusive, 
if  se{)arately  considered,  may,  by  their  number  and  joint  operation,  especially 
when  corroborated  by  moral  coincidences,  be  suflBcieht  to  constitute  conclusive 
proof.  Applying  these  principles  to  the  several  exceptions  under  considera- 
tion, and  it  is  clear  that  no  one  of  them  can  be  sustained. 

Other  exceptions  to  the  rulings  of  court  were  taken  during  the  progress  of 
the  trial;  but  it  is  so  obvious  that  they  are  w^ithout  merit,  that  we  think  it  un- ' 
necessary  to  give  them  a  separate  examination  at  the  present  time,  and  they 
are  accordingly  overruled.    At  the  argument,  it  was  supposed  by  the  counsel 
of  the  original  defendants  that  the  circuit  judge  had  allowed  the  plaintiff  to 
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introduce  parol  proof  of  the  contents  of  a  writ  of  attachment,  referred  to  by 
one  of  the  witnesses;  but,  on  examination  of  the  transcript,  we  find  that  no 
such  evidence  was  admitted. 

§  31.  ^  partnership  is  licihle  for  false  representations  of  one  of  the  partner's. 

i.  Exceptions  were  also  taken  to  certain  portions  of  the  charge  of  the  court. 
On  this  branch  of  the  case,  most  reli'ance  was  placed  upon  certain  objections 
to  the  first  instruction  given  to  the  jury,  which  is  as  follows:  "If  the  goods 
were  in  the  custody  of  the  defendants,  for  sale  on  commission,  and  one  or  more 
of  the  partners  made  false  and  fraudulent  representations  as  to  the  party  to 
whom  they  were  to  be  sold  by  the  defendants,  then  the  partnership  would  be 
liable,  if,  in  consequence  of  such  representations,  the  plaintiff  consented  to  the 
sale  to  that  party,  and  the  sale  was  actually  made  by  the  firm  to  the  party." 

Some  criticisnis  were  also  made  in  the  printed  argument  for  the  defendants 
upon  the  second  instruction,  which,  like  the  former,  was  duly  excepted  to ;  but, 
inasmuch  as  it  is  not  essentially  different  in  principle  from  the  other,  and  as 
the  questions  presented  in  each  depend  upon  the  same  general  considerations, 
it  will  not  be  reproduced. 

Both  instructions  were  framed  upon  the  theory  that  the  defendants  were 
not  liable,  unless  the  jury  found  from  the  evidence  that  the  goods  were  actu- 
ally sold  by  the  firm ;  which,  to  say  the  least  of  it,  was  a  theory  sufficiently 
favorable  to  the  defendants.  Judge  Story  says,  in  his  valuable  work  on  part- 
nerships, that  torts  may  arise  in  the  course  of  the  business  of  the  partnership, 
for  which  all  the  members  of  the  firm  will  be  liable,  although  the  act  may  not 
in  fact  have  been  assented  to  by  all  the  partners.  Thus,  for  example,  if  one 
of  the  partners  should  commit  a  fraud  in  the  course  of  the  partnership  busi- 
ness, all  the  partners  may  be  liable  therefor,  although  they  may  not  all  have 
concurred  in  the  act.  So,  if  one  of  a  firm  of  commission  merchants  should  sell 
goods  consigned  to  the  firm,  fraudulently,  or  should  sell  goods  so  consigned  in 
violation  of  instructions,  all  the  partners  would  be  liable.  Story  on  Part.,  sec. 
166;  Collier  on  Part.  (Am.  ed.,  1848),  sees.  445  and  457;  NicoU  v.  Glennie,  1 
Maule  &  Selw.,  588. 

In  precise  accordance  with  this  view  of  the  law,  it  was  said,  and  well  said, 
by  the  court,  in  Olmsted  t;.  Hotailing,  1  Hill,  318,  that  it  does  not  lie  with 
one  to  claim  property  through  the  fraudulent  act  of  another,  whether  partner 
or  agent,  without  being  affected  by  that  act  the  same  as  if  it  were  his  own ; 
and  we  think  the  same  principle  must  apply  in  a  case  like  the  present,  when  a 
firm  doing  business  as  commission  merchants  have  received  the  fruits  of  the 
fraud  in  the  cofhmissions  earned  for  transacting  the  business.  Where  one 
assuming  to  be  an  agent  had  committed  a  fraud  in  a  sale,  it  was  held,  in  Tay- 
lor V,  Green,  8  Car.  &  P.,  316,  that  the  mere  adoption  of  the  sale  and  the 
receipt  of  the  money,  by  the  person  for  whom  the  sale  was  made,  rendered 
him  liable  for  the  fraud.  Suffice  it  to  say,  without  any  further  reference  to 
authorities,  that  the  theory  of  the  instructions  was  sufficiently  favorable  to  the 
defendants. 

§  32.  Rule  as  to  giving  instructions. 

5.  Complaint  is  also  made  that  the  instructions  excepted  to  were  not  suflS- 
ciently  comprehensive ;  that  they  did  not  embrace  all  the  elements  which  con- 
stituted the  charge,  as  laid  in  the  declaration.  Strong  doubts  are  entertained 
whether  this  point  is  properly  raised  by  the  bill  of  exceptions;  but  whether  so 
or  not,  we  are  satisfied  that  the  exception  cannot  be  sustained.  Instructions 
given  by  the  court  at  the  trial  are  entitled  to  a  reasonable  interpretation;  and 
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if  the  proposition  as  stated  is  correct,  they  are  not,  as  a  general  rule,  to  be 
regarded  as  the  subject  of  error,  on  account  of  omissions  not  pointed  out  by 
the  excepting  party.  Seven  requests  for  instructions  to  the  jury  were  pre- 
sented by  the  counsel  of  the  defendants,  every  one  of  which  was  given  by  the 
court,  without  any  qualification.  If  the  defendants  had  supposed  that  the 
iDStmctions  given  were  either  indefinite  or  not  sufficiently  comprehensive, 
they  might  well  have  asked  that  further  and  more  explicit  instructions  should 
be  given ;  and  if  they  had  done  so,  and  the  prayer  had  been  refused,  this  ob- 
jection would  be  entitled  to  more  weight.  But  another  answer  may  be  given 
to  this  objection,  which  is  entirely  conclusive  against  it.  On  recurring  to  the 
transcript,  we  find  that  the  court,  before  the  instructions  excepted  to  were 
given,  explained  to  the  jury  the  nature  and  character  of  the  charge,  describing 
substantially  the  two  forms  in  which  it  was  presented  in  the  several  counts  of 
the  declaration;  and  in  effect  instructed  them  that  it  must  be  proved  in  the  one 
or  the  other  of  those  forms,  in  order  to  entitle  the  plaintiff  to  a  verdict  in  his 
favor.  Those  explanations  immediately  preceded  the  instructions  embraced  in 
the  exceptions,  and,  in  fact,  may  be -regarded  as  a  part  of  the  same.  Beyond 
question,  the  instructions  excepted  to  must  be  considered  in  connection  with 
those  explanations;  and  when  so  considered,  it  is  obvious  that  this  objection 
cannot  be  sustained. 

In  view  of  the  whole  case,  we  think  the  defendants  have  no  just  cause  of 
complaint,  and  that  there  is  no  error  in  the  record.  The  judgment  of  the  cir- 
cuit courts  therefore,  is  affirmed,  with  costs. 

UNITED  STATES  v,  146,650  CLAPBOARDS. 
(Circuit  Court  for  Rhode  Island :  4  Clifford,  801-806.    1874.) 

SrATEMEin'  OF  Facts.  —  The  property  was  seized  by  the  collector  and  libeled 
for  false  invoice  of  value. 

Verdict  in  the  district  court  for  claimant  and  writ  of  error  from  this  court, 
assigning  refusal  to  admit  in  evidence  another  invoice  of  inferior  clapboards  at 
higher  valuation  shipped  by  claimant  and  entered  at  the  same  time;  also,  that 
the  court  erroneously  instructed  the  jury  as  to  honest  error  of  law  or  fact  in 
making  the  invoice. 

Opinion  by  Cliffobd,  J. 

Goods  imported  into  the  United  States,  subject  to  ad  valorem  duty,  could 
not  be  admitted  to  entry  under  the  act  of  March  1,  1823,  unless  a  true  invoice 
of  the  same  was  presented  to  the  collector  at  the  time  of  the  entry,  except  as 
provided  in  section  2  of  that  act ;  and  section  4  of  the  act  of  May  28,  1830,  pro- 
vided that  if  any  package  shall  be  found  to  contain  any  article  not  described 
in  the  invoice,  or  if  such  package  or  invoice  be  made  up  with  intent,  by  a  false 
valuation  or  extension,  or  otherwise,  to  evade  or  defraud  the  revenue,  the  Same 
shall  be  forfeited.  3  Stat,  at  L,  729 ;  4  Stat,  at  L.,  410.  Eegulations  of  a  sim- 
ilar nature,  but  much  more  minute  in  their  character,  are  contained  in  section 
1  of  the  act  of  March  3, 1863,  and  the  same  section  provides  that  if  the  owner, 
consignee  or  agent  shall  knowingly  make  or  attempt  to  make  an  entry  thereof 
by  means  of  any  false  invoice  or  false  certificate  of  a  consul,  vice-consul,  or 
commercial  agent,  or  of  any  invoice  which  bhall  not  contain  a  true  statement 
of  all  the  particulars  required,  or  by  means  of  any  other  false  or  fraudulent 
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document  or  paper,  or  of  any  other  false  or  fraudulent  practice  or  appliance 
whatsoever,  said  goods  or  their  value  shall  be  forfeited  and  disposed  of  as  other 
forfeitures  for  violation  of  the  revenue  laws.     12  Stat,  at  L.,  738. 

§  33.  In  cases  of  frauds  evidence  of  other  similar  fraudulent  acts^  done  about 
the  same  timCy  is  admissible  to  show  intent  or  guilty  knowledge. 

Cases  of  fraud  like  the  one  charged  in  the  information  are  among  the  well- 
recognized  exceptions  to  the  general  rule,  that  other  wrongful  acts  of  the  re- 
spondent are  not  admissible  in  evidence  on  the  trial  of  the  particular  charge 
immediately  involved  in  the  issue.  Legal  evidence  of  other  fraudulent  acts  of 
a  similar  nature,  if  committed  at  or  about  the  same  time,  and  when  the  same 
motive  may  reasonably  be  supposed  to  exist,  are  admissible  in  cases  of  this 
description,  with  a  view  to  establish  the  intent  of  the  actor  in  respect  to  the 
matter  charged  against  him  in  the  information.  Decided  cases  may  be  found 
which  go  further,  and  hold  that  such  evidence  is  admissible  as  affording  a 
ground  of  presumption  to  prove  the  agency  of  the  respondent  in  the  matter 
charged ;  but  whether  so  or  not,  it  is  clearly  competent  to  show  the  intent  or 
guilty  knowledge  of  the  actor  in  respect  to  the  matters  immediately  involved 
in  the  issue  on  trial.  Gary  v.  Hotailing,  1  Hill,  311;  Irving  v.  Motley,  7Bing., 
543;  Eowley  v,  Bigelow,  12  Pick.,  307;  Castle  v.  BuUard,  23  How.,  186  (§§  26- 
32,  supra).  Intent  and  knowledge  were  distinctly  put  in  issue  by  the  plead- 
ings, and  in  such  cases  it  is  allowable,  as  well  in  civil  as  in  criminal  cases,  to 
introduce  evidence  of  other  acts  and  doings  of  the  respondent,  of  a  kindred 
character,  in  order  to  illustrate  or  establish  his  intent,  knowledge  or  motive  in 
the  particular  act  directly  in  judgment.  All  experience  shows  that  such  must 
be  the  rule,  as  in  no  other  way  would  it  be  practicable,  in  many  cases,  to  es- 
tablish the  real  intent  or  motive  of  the  actor,  especially  in  transactions  where 
the  single  act,  if  taken  by  itself,  would  not  be  decisive  either  way. 

Guilty  knowledge  is  in  many  cases  an  essential  ingredient  of  crime,  and,  in 
the  trial  of  such  cases,  evidence  of-  the  commission  of  other  kindred  oflfenses 
about  the  same  time  is  always  admitted  as  tending  to  prove  that  ingredient  of 
the  charge.  Many  cases  of  fraud  also  require  the  application  of  the  same  prin- 
ciple, as  the  charge  of  fraud  usually  involves  the  motive  and  intent  of  the  party 
charged,  which  can  only  be  deduced  from  a  great  variety  of  circumstances,  no 
one  of  which  is  absolutely  decisive.  Positive  proof  of  fraudulent  acts  is  not 
generally  to  be  expected,  and  for  that  reason,  among  others,  the  law  allows  a 
resort  to  circumstances  as  the  means  of  ascertaining  the  truth.  Whenever  the 
necessity  arises  for  a  resort  to  circumstantial  evidence,  either  from  the  nature 
of  the  inquiry  or  the  failure  of  direct  proof,  objections  to  testimony  on  the 
ground  of  irrelevancy  are  not  favored,  as  the  force  and  effect  of  circumstanti/il 
facts,  usually  and  almost  necessarily,  depend  upon  their  connection  with  each 
other.  Circumstances  altogether  inconclusive,  if  separately  considered,  may, 
by  their  number  and  joint  operation,  especially  if  corroborated  by  moral  coin- 
cidences, be  sufficient  to  constitute  conclusive  proof.  Wood  v.  United  States, 
16  Pet.,  360.  Hence,  it  is  held,  that  whenever  the  intent  or  guilty  knowledge 
of  a  party  is  material  to  the  issue,  collateral  facts,  tending  to  establish  such  in- 
tent or  knowledge,  are  properly  admissible  in  evidence.  United  States  v.  Har- 
vey, 2  Paine,  200;  Bottoralej'  v.  United  States,  1  Story,  143;  Alfonso  v. 
United  States,  2  Story,  428;  Taylor  v.  United  States,  3  How.,  207;  Buckley  v. 
United  States,  4  How.,  259.  Concede  all  that,  and  still  it  is  contended  that  the 
evidence  offered  was  properly  rejected  because  the  entry  of  the  merchandise 
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described  in  the  invoice  offered  in  evidence  was  not  made  about  the  time  the 
supposed  fraudulent  act  charged  in  the  information,  and  the  argument  is,  that 
the  evidence  of  other  fraudulent  acts  is  never  properly  admissible,  even  to 
show  a  criminal  or  fraudulent  intent  or  guilty  knowledge  of  the  respondent, 
unless  the  acts  were  of  a  kindred  nature,  and  were  done  and  committed  about 
the  time  of  the  alleged  criminal  or  fraudulent  act  for  which  the  accused  or  re* 
spondent  is  on  trial.  But  the  evidence  rejected  in  this  case  was  not  offered 
to  prove  a  prior  criminal  or  fraudulent  act,  nor  does  the  offer  of  proof,  as  dis- 
closed in  the  bill  of  exceptions,  assume  that  the  prior  entry  was  made  to 
def rand  the  revenue  or  to  evade  the  payment  of  the  lawful  duties.  On  the 
contrary,  the  offer  of  proof  assumes  that  the  prior  entry  was  made  in  good 
faith,  and  that  the  merchandise  described  in  the  invoice  was  correctly  valued. 
Plainly  the  evidence  was  not  offered  for  any  such  purpose,  but  to  show  that 
the  importer  well  knew  that  the  merchandise  imported  was  of  much  greater 
value  in  the  markets  of  the  country  where  it  was  produced  than  the  price 
given  in  the  invoice  presented  to  the  collector.  Beyond  all  doubt,  it  was 
proper  to  show  that  the  value  as  given  in  the  invoice  was  less  than  the 
actual  market  value  of  the  merchandise,  and  that  the  party  making  the  entry 
knew  that  fact. 

§  84.  Great  latitude  is  allowed  in  the  admission  of  circumstantial  evidence 
in  cases  of  fraud. 

Direct  proof  of  those  allegations  could  hardly  be  expected,  and  it  follows 
that  the  prosecutor  might  properly  resort  to  circumstances  to  support  the 
charge.  Great  latitude  is  justly  allowed  by  the  law  to  the  reception  of  cir- 
cumstantial evidence,  whenever  a  resort  to  it  becomes  necessary,  either  from 
the  nature  of  the  inquiry  or  the  failure  of  direct  proof.  Collateral  facts  may 
be  proved  in  such  a  case,  though,  when  considered  separately,  they  are  quite 
insufficient  to  establish  the  given  hypothesis,  if  it  appears  that,  by  their  joint 
operation,  they  tend  to  support  the  theory  they  are  offered  to  sustain.  Tested 
by  that  rule,  it  is  clear  that  the  evidence  offered  and  rejected  had  some  tend* 
ency  to  prove  that  the  invoice  value  of  the  merchandise  was  less  than  the 
market  value  of  the  same,  and  that  the  importer  knew  that  fact  at  the  time 
he  made  the  entry ;  and  it  is  equally  clear  that,  if  the  importer  knew  what  the 
market  value  of  the  merchandise  was,  it  is  wholly  immateral  when  or  by  what 
means  he  acquired  such  knowledge.  It  was  assumed  by  the  United  States 
that  the  price  of  such  merchandise  was  substantially  the  same  at  the  two 
periods,  and,  if  such  was  the  fact,  it  is  difficult  to  see  why  the  eyidence  was 
not  admissible.  They  offered  to  prove  that  fact,  and  the  ruling  having  been 
made  with  the  understanding  that,  if  the  evidence  was  admitted,  it  would  be 
followed  up  by  proof  to  that  effect,  I  am  of  the  opinion  that  the  ruling  was 
erroneous,  and  that  the  objection  to  its  admissibility  should  have  been  over- 
ruled. 2  Graham  &  W.  New  Tri.,  665 ;  Billiard,  New  Tri.,  310.  Suppose  it 
were  otherwise,  still  I  am  of  the  opinion  that  the  judgment  must  be  reversed, 
for  the  reason  given  in  the  second  error  assigned.  Much  discussion  of  that 
proposition  is  unnecessary,  as  the  instruction  given  to  the  jury  is  directly 
opposed  to  the  rule  adopted  by  the  unanimous  decision  of  the  supreme  court. 
Barlow  v.  United  States,  7  Pet.,  410;  Cambrioso  v.  Maffet,  2  Wash.,  104; 
United  States  v^  Barlow,  2  Paine,  64. 

§  35.  Mistake  of  law  is  7io  defense  to  an  information  for  forfeiture. 

Mistake  of  law  in  such  a  case  is  no  defense  to  an  information  for  a  forfeiture, 
nor  is  there  anything  in  the  act  of  congress  under  which  the  information  in 
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this  case  was  drawn  to  take  the  case  out  of  the  general  rule  established  by  the 
authorities  cited  by  the  United  States.  Judgment  reversed,  and  tHe  case  re- 
manded for  a  new  trial. 

THOMPSON  V.  BOWIE. 
(4  Wallace,  463-i74.    1866.) 

Opinion  by  Mb.  Justice  Davis. 

Statement  of  Facts. —  Thompson  brought  suit  in  the  court  below  to  recover 
on  three  promissory  notes,  purporting  to  be  given  on  the  1st  day  of  January, 
1857,  by  Bowie  to  Steer,  and  indorsed  to  him.  Bowie  sought  to  avoid  their 
payment  on  the  ground  that  they  were  founded  on  a  gaming  consideration, 
and  therefore  void,  even  in  the  hands  of  an  indorsee,  without  notice,  because 
the  statute  of  9th  Anne,  avoiding  gambling  contracts,  was  in  force  in  the  Dis- 
trict of  Columbia,  where  they  were  executed.  There  was  no  direct  evidence 
offered  on  the  trial  to  impeach  the  consideration  of  the  notes ;  but  what  is 
called  circumstantial  evidence,  in  contradistinction  to  direct  evidence,  was 
relied  on  to  prove  the  defense.  A  brother  of  the  defendant  was  called  by 
him,  and  allowed  to  testify  that  whenever  his  brother  was  under  the  influence 
of  liquor,  he  had  a  propensity  to  gamble;  and  it  is  contended,  as  he  was 
drunk  on  the  morning  the  notes  were  given,  and  as  they  were  in  the  hand- 
writing of  a  professional  gambler  and  payable  to  the  keeper  of  a  gaming- 
house, the  inference  is  fair  and  reasonable  that  they  were  given  for  money 
won  at  play. 

Did  the  court  err  in  admitting  this  evidence?  If  it  did  err  in  this  matter, 
then  the  judgment  must  be  reversed,  for  undoubtedly  the  jury,  in  the  forma- 
tion of  their  verdict,  must  have  been  greatly  influenced  by  testimony  that  the 
general  character  or  habit  of  Bowie  was  to  gamble  when  intoxicated. 

§  36.  Proof  of  general  habits  of  gambling  dtiring  intoxication  is  not  proof 
of  garnbling  at  a  particular  time  while  intoxicated. 

AH  evidence  must  have  relevancy  to  the  question  in  issue,  and  tend  to  prove 
it.  If  not  a  link  in  the  chain  of  proof,  it  is  not  properly  receivable.  Could 
the  habit  of  Bowie  to  gamble,  when  drunk,  legally  tend  to  prove  that  he  did 
gamble  on  the  day  the  notes  were  executed  ?  The  general  character  and  habits 
of  Bowie  were  not  fit  subjects  of  mquiry  in  this  suit  for  any  purpose.  The 
rules  of  law  do  not  require  the  plaintiff  to  be  prepared  with  proofs  to  meet 
such  evidence.  That  Bowie  gambled  at  other  times,  w^hen  in  liquor,  was  surely 
no  legal  proof  that  because  he  was  in  liquor  on  the  1st  day  of  January,  1857, 
he  gambled  with  Steer.  It  is  very  rare  that  in  civil  suits  the  character  of  the 
party  is  admissible  in  evidence,  and  it  is  never  permitted,  unless  the  nature  of 
the  action  involves  or  directly  affects  the  general  character  of  the  party.  1 
GreenL  Ev.,  §  54.  Bowie  was  not  charged  with  fraud,  or  with  any  action  in- 
volving moral  turpitude.  He  was  simply  endeavoring  to  show  that  his  own 
negotiable  paper  was  given  for  money  lost  at  play;  and  to  allow  him,  as  tend- 
ing to  prove  this,  to  give  in  evidence  his  habit  to  gamble  when  drunk,  would 
overturn  all  the  rules  established  for  the  investigation  of  truth.  When  trying 
a  prisoner  on  an  indictment  for  a  particular  crime,  proof  that  he  has  a  general 
disposition  to  commit  the  crime  is  never  permitted.  1  Phillips  on  Ev.,  p.  14r3 ; 
The  State  r.  Field,  14:  Me.,  249.  If  a  man  charged  with  the  larceny  of  a  horse 
was  proved  —  in  connection  with  other  evidence  tending  to  show  his  guilt  — 

to  be  drunk  on  the  day  the  horse  was  stolen,  would  any  court  allow  the  gen- 
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eral  evidence  to  go  to.  the  jury  that,  when  drunk,  he  always  stole  a  horse? 
And  yet  the  general  rules  of  evidence  are  the  same  in  civil  as  in  criminal  cases. 
'^  There  is  no  difference,"  says  Abbott,  Justice  (Rex  v.  Watson,  2  Stark.,  156 ; 
Regina  v.  Murphy,  8  Carr.  &  P,,  306),  "  as  to  the  rules  of  evidence  between 
criminal  and  civil  cases;  what  may  be  received  in  the  one  may  be  received  in 
the  other,  and  what  is  rejected  in  the  one  ought  to  be  rejected  in  the  other." 

The  uniform  habit  of  a  party  to  loan  money  at  usurious  interest  was  not 
considered  by  the  supreme  court  of  New  York  a  legal  foundation  for  a  verdict 
establishing  usury,  although  one  usurious  loan  had  been  proved  between  the 
parties  to  the  suit,  and  it  was  altogether  probable  that  the  case  under  review 
was  of  that  description.  Jackson  ex  dem.  Norris  v.  Smith,  7  Cow.,  719.  The 
uniform  habit  of  Bowie,  when  drunk,  to  gamble  is  not  a  legal  foundation  for 
this  verdict,  although  it  is  highly  probable  that  the  notes  in  controversy  were 
executed  by  him  for  a  gaming  consideration* 

There  are  other  assignments  of  error,  which  it  is  unnecessary  to  notice,  as 
the  decision  of  this  question  disposes  of  the  case.  The  judgment  of  the  court 
below  is  reversed,  and  mandate  ordered,  with  instructions  to  award  a  venire 
denavo. 

Mb.  Justice  Grieb  dissented. 

JAMES  V.  WHARTON. 
(Circuit  Court  for  Ohio :  3  McLean,  492,  493.    1844) 

Opinion  by  LEAvm,  J. 

Statement  of  Facts. —  This  was  an  action  of  assumpsit^  brought  by  the 
plaintitF  as  an  assignee  under  the  bankrupt  law.  On  the  trial  a  book  of  ac- 
counts was  produced,  and  the  plaintiff  proposed  to  authenticate  it  as  evidence 
to  the  jury,  by  proof  that  the  entries  which  it  contained  were  in  the  hand- 
writing of  a  clerk,  now  a  resident  of  another  state.  This  evidence  was  objected 
to,  as  secondary  in  its  character,  and,  therefore,  inadmissible,  unless  the  death 
of  the  clerk  was  first  proved. 

§  37,  WTien  a  derk  who  made  entries  in  a  hook  of  accounts  is  dead  or  beyond 
t/te  jurisdiction  of  the  court,  the  entries  themselves  are  admissible  evidence,  btit 
not  copies. 

The  doctrine  is  now  well  settled,  that  a  book  of  accounts  may  be  substan- 
tiated by  proof  of  the  handwriting  of  the  clerk  who  made  the  original  entries, 
if  he  is  dead,  or  without  the  jurisdiction  of  the  court.  The  case  of  Cram  v. 
Spear,  8  Ohio,  494,  is  an  authority  in  point.  And  recent  elementary  writers 
on  the  law  of  evidence  sustain  the  position  that  the  fact  of  the  death  of  the 
clerk  is  not  material  to  the  admissibility  of  this  kind  of  evidence.  GreenL 
Ev.,  143.  This  writer  remarks  that  "the  value  of  the  entry  as  evidence^  lies 
in  this,  that  it  was  cotemporaneous  with  the  principal  fact  done,  forming  a 
link  in  the  chain  of  events  and  being  part  of  the  res  gestce.^^  Id.,  144.  But 
this  principle  does  not  apply  to  the  book  of  accounts  now  offered  in  evidence^ 
This  is  not  a  book  of  original  entries,  but  a  mer^  transcript  from  that  book, 
made  by  a  clerk  who  did  not  make  those  entries.  The  ground  on  which  alone 
proof  of  the  handwriting  of  the  clerk  gives  validity  to  the  book  of  accounts  is, 
that  it  is  the  book  of  original  entries ;  that  the  clerk  is  supposed  to  be  cogni- 
zant of  the  transactions  which  it  records;  and  that  the  entries  made  by  him 
were  made  at  or  near  the  time  they  purport  to  have  been  made ;  and  are, 
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therefore,  a  part  of  the  res  geatce.  As  a  mere  copy,  made  by  a  clerk  who  did 
not  keep  the  original  book,  proof  of  his  handwriting  in  no  way  conduces  to 
establish  the  authenticity  of  the  book  offered  in  evidence ;  and  it  is,  therefore, 
excluded  from  the  consideration  of  the  jury. 

GALE  V.  NORRIS. 
(Circuit  Court  for  lUinois:  2  McLean,  469-472.  ,  1841.) 

Opinion  by  the  Court. 

STATEMBNt  OF  Facts.— This  IS  a  motion  for  a  new  trial,  and  it  turns  upon 
exceptions  taken  to  a  deposition  at  the  last  term,  which  was  then,  on  the  trial 
of  this  case,  admitted  in  evidence.  The  motion  was  continued  from  that  term. 
The  deposition  was  introduced  to  prove  a  book  account  of  the  plaintiff,  who 
resides  at  New  Orleans,  where  the  transactions  which  led  to  this  suit  were  had, 
and  where  the  books  of  the  plaintiff  now  are. 

The  witness  states  that  he  was  clerk  in  the  commission  house  of  the  plaint- 
iff at  New  Orleans ;  that  he  has  examined  the  accounts  on  the  book,  and  the 
items  copied  by  him,  and  particularly  designated,  are  correct.  They  are  items 
advanced  by  the  plaintiff  to  fit  out  a  vessel,  etc.,  and  of  which  he  had  personal 
knowledge.  There  are  some  other  items  charged  in  gross,  to  wit :  one  for  $361, 
and  others,  amounting  to  $700,  which  were  entered  by  the  book-keeper,  who 
is  now  deceased.  Of  these  items  the  witness  has  no  personal  knowledge. 
They  are  such  articles  as  are  usually  furnished  on  similar  occasions,  and  they 
are  set  down  at  the  customary  prices;  but  the  witness  knows  nothing  of  their 
delivery.  This  deposition  was  permitted  to  be  read  as  evidence  at  the  last 
term,  and  the  question  now  is,  whether  it  should  have  been  admitted. 

§  38.  Entries  in  account  books,  regularly  made  hy  a  clerk  who  is  deceased,  are 
admissible  evidence  upon  proof  of  his  handioriting. 

Books  of  accounts  are  not  evidence  at  common  law.  But  books  are  received 
as  evidence  under  peculiar  circumstances;  as,  where  the  entries  have  been  reg- 
ularly made  by  a  clerk  who  is  deceased.  In  many  of  the  states  this  subject  is 
regulated  by  statute,  and  in  othere,  there  have  been  certain  rules  established  as 
to  the  admission  of  boolcs  in  evidence,  not  entirely  in  accordance  with  the  es- 
tablished law  of  evidence.  The  leading  case  on  this  subject  is  Lord  Torring- 
ton's,  reported  in  1  Salk.,  2S5.  In  that  case  it  was  held  that,  in  an  action  of 
assumpsit,  where  the  usual  course  of  the  plaintiff's  dealings,  who  was  a  brewer, 
appeared  to  be  that  his  drayman  should  come  every  night  to  the  clerk  of  the 
brewhouse  and  give  him  an  account  of  the  beer  delivered  out  by  them,  which 
he  set  down  in  a  book  kept  for  the  purpose,  and  the  drayman  signed  it.  The 
drayman  died ;  his  entries,  signed  by  him,  were  held  to  be  good  evidence,  on 
proof  of  his  handwriting. 

If  the  person  who  made  the  entry  was  employed  as  shopman  or  clerk  to 
deliver  goods,  etc.,  and  he  is  since  dead,  an  entrj'^  made  by  him  will  be  evidence, 
under  certain  restrictions.  Cooper  v.  Marsden,  1  Esp.  N.  P.,  6,  2.  The  entries 
in  a  book  are  rejected,  on  the  ground  that  they  are  mere  hearsay,  and  can  only 
be  made  evidence  by  sonft  extrinsic  circumstance.  Some  of  the  English 
authorities  considered  the  evidence  admissible,  in  Lord  Torrington's  case,  on  the 
ground  that  the  entry  was  made  against  the  interest  of  the  party  making  it. 
However  this  may  have  been  viewed  in  certain  cases,  it  is  not  the  light  in 
which  the'  principle  of  that  case  has  been  generally  considered. 

The  rules  of  evidence  were  formed  and  modified  to  meet  the  exigencies  of 
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human  transactions,  and  to  conduct  the  mind  to  truth;  that  they  should  be 
matured  and  expanded  so  as  to  meet  the  complicated  and  growing  relations 
of  society  was  to  be  desired  and  expected.  But  these  rules  are  not  to  be 
lightly  departed  from.  Where  they  fail  to  meet  the  endless  variety  of  facts 
in  cases  which  arise,  they  afford  principles  susceptible  of  expansion,  so  as  to 
apply  to  the  leading  facts  in  every  controversy. 

Mere  entries  in  a  book  of  accounts  are  not  evidenca,  whether  made  by  the 
party  himself  or  his  clerk.  But  where  entries  were  made  by  a  party  against 
himself,  they  were  held  to  be  evidence  in  case  of  liis  death.  This  was  upon  the 
ground  that  he  could  have  had  no  motive  to  make  a  false  entry.  And  this 
principle  was  eventually  applied  to  a  clerk,  where  his  entries  were  regularly 
made,  and  the  books  upon  their  face  were  fair.  In  the  case  of  NichoUs  v. 
Webb,  8  Wheat.,  326  (§§  42-45,  infra),  the  court  say :  "  We  think  it  a  safe  prin- 
ciple that  memorandums  made  by  a  person  in  the  ordinary  course  of  his  busi- 
ness, of  acts  or  matters  which  his  duty  in  such  business  requires  him  to  do  for 
others,  in  case  of  his  death,  are  admissible  evidence  of  the  acts  and  matters  so 
done.  It  is,  of  course,  liable  to  be  impugned  by  other  evidence,  and  to  be  en- 
countered by  any  presumptions  or  facts  which  diminish  its  credibility  or  cer- 
tainty." And  it  is  now  fuUv  settled  that  the  entries  of  his  deceased  clerk,  in 
the  books  of  a  merchant,  are  evidence  in  his  behalf,  .the  handwriting  being 
proved.  Clark  v,  Magruder,  2  Har.  &  J.,  77;  Welsh  v.  Barrett,  15  Mass., 
386;  Brown  v.  Brown,  2  Wash.,  151;  Union  Bank  v.  Knapp,  3  Pick.,  96;  Pat- 
ton  V.  Craig,  7  Serg.  &  R.,  126;  Hood  v.  Reeve,  3  Carr.  &  P.,  532;  Halliday  v. 
Martinet,  20  John.,  160;  Wilbur  v.  Selden,  6  Cow.,  162. 

§  39,  but  the  original  hooks  must  be  produced,  not  copies. 

Had  the  books  of  the  plaintiff  been  before  the  court,  the  entries  in  the  hand* 
writing  of  the  deceased  clerk  would  have  been  evidence,  his  handwriting  being 
proved.  But  the  paper  attached  to  the  deposition  contained  a  copy  from 
the  books.  So  far  as  the  deponent  could  swear  to  the  items  delivered,  this 
copy  was  a  part  of  the  deposition ;  but  it  was  no  evidence  of  the  articles 
charged,  of  which  the  deponent  had  no  knowledge.  This  paper,  in  regard  to 
these  articles,  was  incompetent  evidence  on  two  grounds:  First,  it  was  a  mere 
copy  from  the  books;  and,  in  the  second  place,  some  of  the  entries  are  in  gross, 
not  specifying  the  items.  A  new  trial  must,  therefore,  be  granted.  As  the 
books  of  the  plaintiff  are  at  New  Orleans,  some  inconvenience  may  arise  from 
this  decision.  If  his  books  are  so  connected  that  he  cannot,  without  injury, 
bring  them  to  this  court,  it  might  perhaps  be  deemed  proper  by  the  court  to 
appoint  a  commissioner  to  examine  the  books,  and  take  testimony  respecting 
them.     This,  how^evcr,  is  a  mere  suggestion,  and  not  a  settled  rule  of  practice. 

OWEN  V.  ADAMS. 
(Circuit  Court  for  Virginia:  1  Marshall,  72-76.     1803.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case  the  plaintiff,  who  is  a  London  merchant, 
oflfered  in  evidence  an  account  taken  from  his  bool^,  which  commenced  in  the 
year  1784,  connected  with  a  receipt  signed  "  Hunt  and  Adams,^^  lor  a  box  de- 
livered in  January,  1785,  and  a  letter  from  the  same  individuals,  dated  in  June, 
1790,  mentioning  a  remittance  then  made  in  snuff,  and  acknowledging  a  fur-. 
iber  balance  to  remain  due  in  terms  which  imply  that  balance  to  have  he^i^  by 
no  means  inconsiderable.    The  books  from  which  the  account  wa&  ta|^«n  are 
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proved  to  have  been  kept  by  a  clerk  who  is  since  dead ;  and  the  account  is 
proved  to  be  an  exact  copy  from  those  books.  Another  witness  swears  that 
he  has  compared  the  account  with  the  original  entries,  and  that  it  corresponds 
with  them,  but  he  does  not  depose  to  the  handwriting  in  which  those  original 
entries  are  made. 

The  plaintiff  contends  that,  under  these  circumstances,  the  account  may  bo 
submitted  to  the  consideration  of  the  jury.  This  question  depends  entirely  on 
the  law  of  evidence,  and  as  no  legislative  provision  has  been  made  for  the 
case,  it  is  supposed  to  bo  governed  by  the  rules  of  the  common  law. 

§  40.  Books  of  account  are  inadmissible  in  evidence  unless  they  are  originals 
and  it  is  proved  that  the  cleric  who  made  the  entries  relied  on  is  dead  and  his 
handwriting  proved. 

The  common  law  on  this  subject  is  believed  to  have  been  laid  down  with 
perfect  accuracy  by  Mr.  Blackstone,  in  his  Commentaries,  vol.  iii,  p.  368.  "So, 
too,"  says  that  author,  "  books  of  account,  or  shop-books,  are  not  allowed  of 
themselves  to  be  given  in  evidence  for  the  owner;  but  a  servant  who  made  the 
entry  may  have  recourse  to  them  to  refresh  his  memory,  and  if  such  servant, 
who  was  accustomed  to  make  those  entries,  be  dead,  and  his  hand  be  proved, 
the  book  may  be  given  in  evidence." 

This  apparently  relates  to  original  entries,  not  only  because  the  principle, 
that  the  best  legal  evidence  which  the  nature  of  the  thing  affords  must  be  pro- 
duced, is  directly  recognized  by  Blackstone,  while  speaking  on  the  same  sub- 
ject, but  because  the  expression,  that  *'  the  servant  who  made  the  entries  might 
refer  to  the  book  to  refresh  his  memory,"  plainly  designates  such  a  servant  as 
could  have  proved  the  delivery  of  the  goods.  The  counsel  for  the  plaintiff 
has  not  controverted  this  principle  of  law,  but  has  contended  that  the  clerk 
who  is  dead,  in  this  case,  was  the  person  by  whom  the  original  entries  were 
made.  Privately,  I  am  inclined  to  believe  the  fact  to  have  been  so,  but  I  do 
not  feel  myself  at  liberty  to  deliver  that  opinion  in  this  place.  Exact  uni- 
formity of  decision  ought  to  be  observed;  and  when  principles  are  departed 
from,  those  substituted  in  their  place  ought  to  be  so  strongly  marked  as  not 
afterwards  to  be  misunderstood.  In  this  case,  the  term  "  hooks  "  is  used ;  and 
if  that  term  might  be  understood  to  mean  all  the  books,  or  the  original  books 
of  entry  in  this  case,  it  ought  so  to  be  understood  in  every  case,  and  then  the 
rule  would  be  completely  changed. 

Neither  do  I  think  the  form  of  the  entries  evidence  that  the  original  books 
were  kept  by  the  clerk  who  is  dead.  This  essential  fact,  on  which  the  admis- 
sibility of  the  account  depends,  ought  to  be  plainly  stated  by  the  party  who 
would  avail  himself  of  that  account.  Neither  do  I  think  the  collateral  testi- 
mony which  has  been  offered  can  help  the  case.  That  testimony  shows  the 
existence  of  a  debt,  but  not  its  amount.  The  plaintiff  can  only  be  admitted  to 
establish  its  amount  by  legal  evidence ;  and  to  make  his  books  legal  evidence, 
he  ought  to  prove  that  the  clerk  who  made  the  original  entries  is  dead.  It 
Avould  be  as  dangerous  to  admit  a  plaintiff  to  establish  the  amount  of  a  debt 
by  his  books,  as  to  prove  the  existence  of  the  debt  by  the  same  evidence.  I 
therefore  felt  no  doubt,  when  this  case  was  first  mentioned,  in  determining  the 
testimony  to  be  inadmissible,  if  it  was  a  case  of  the  first  impression  in  this 
court,  and  if  I  could  draw  it  out  of  the  case  of  Lewis,  Executor  of  Thruston, 
V.  Norton. 

A  case  was  referred  to  as  havino:  established  the  admissibilitv  of  such  testi- 

mony ;  but  on  a  reference  to  the  record  it  appeared  that  tl^e  books  from  which 
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the  copy  bad  been  taken  were  the  original  books,  or  the  books  in  which  the 
original  entries  had  been  made,  and  the  clerk  who  kept  them  was  dead.  The 
terms  used  were  considered  as  synonymous  with  shop  or  day-books ;  and  that 
decision  will  be  adhered  to. 

I  had  much  more  difficulty  in  getting  over  the  case  of  Lewis  v.  Korton,  and 
was  at  first  disposed,  under  the  authority  of  that  case,  to  permit  the  present 
verdict  to  stand,  although  directly  against  my  own  opinion.  But,  upon  reflec- 
tion, I  think  myself  obliged  to  change  that  opinion,  and  to  set  aside  this  ver- 
dict. I  feel  no  doubt  concerning  the  law  of  the  case.  I  have  no  doubt  but 
that  the  amount  of  the  debt  can  only  be  established  by  testimony  which  is  in 
itself  legal ;  and  that  such  collateral  testimony  as  will  make  an  account,  other- 
wise inadmissible,  legal  testimony,  must  apply  to  the  account  itself,  and  not 
merely  to  general  transactions,  which  have  no  tendency  to  verify  the  particu- 
lar account  produced,  but  would  equally  support  a  claim  for  £100  or  £1,000. 

I  think  it  of  most  dangerous  tendency  to  admit  such  evidence;  and,  as  ti^ere 
is  a  difference  between  decisions  which  merely  respect  the  rules  of  evidence 
and  those  which  affect  rights,  and  also  between  a  single  decision  subject  to 
revision,  and  a  series  of  decisions,  which  may  be  considered  as  fixing  the  law 
of  the  land,  and  as  it  is,  in  my  opinion,  of  much  importance  that  exact  uni- 
formity should  be  observed  in  decisions  on  that  testimony  which  will  be  re- 
quired by  the  court,  in  order  to  support  a  claim  on  account,  which  is  but  to  be 
obtained  by  an  inflexible  observance  of  the  rules  established  by  law,  and  not 
by  deviating  occasionally  from  them  on  circumstances  perpetually  varying  in 
slight,  unimportant  degrees,  I  think  it  right  to  adhere  to  the  safe  and  well 
understood  rules  of  the  common  law,  and  shall  therefore  direct  a  new  trial  in 
this  case. 

FENNERSTEIN'S  CHAMPAGNE. 
(3  WaUace,  145-149.     1865.) 

Ekbor  to  XJ.  S.  District  Court,  Northern  District  of  California. 

Statement  of  Facts. — A  quantity  of  champagne  wine  entered  in  the  port 
of  San  Francisco  was  seized  for  wilful  and  fraudulent  undervaluation  in  the 
invoices.  The  United  States  gave  as  evidence  conducing  to  show  the  value  of 
wines  where  produced,  letters  from  other  wine  merchants  in  France  to  persons 
neither  parties  nor  privies  to  the  suit,  notably  one  from  Eugene  Cliquot  to 
Amos  Hill.  The  letters  were  admitted  and  the  government  had  judgment, 
from  which  a  writ  of  error  was  prosecuted  to  this  court. 

Opinion  by  Mb.  Justice  Swayne. 

The  only  point  of  the  several  objections  taken  to  the  admission  of  the  let- 
ters necessary  to  be  considered  is,  that  they  were  res  inter  al^ios  acta^  and  hence 
incompetent.  The  others  arc  disposed  of  by  what  was  said  in  the  preceding' 
case  [3  Wall.,  114]. 

In  Taylor  v.  United  States,  3  How.,  210.  foreign  invoices  relating  to  goods 
other  than  those  of  the  claimant,  and  received  by  otlier  merchants,  were  ad- 
mitted to  rebut  the  evidence  given  by  the  claimant  of  a  general  usage  to 
allow  a  deduction  of  five  per  cent,  for  measurement  —  those  invoices  showing 
no  such  allowance, —  and  a  foreign  letter  attached  to  one  of  the  invoices, 
though  objected  to,  was  also  received.  This  court  approved  the  ruling  of  the 
court  below.  In  the  case  of  Cliquot's  Champagne,  just  decided,  we  held  that 
the  answer  of  a  dealer,  and  a  price-current,  relative  to  the  prices  of  his  \vines, 
^/iven  by  him  to  a  witness,  were  competent  evidence. 
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In  Doe  d.  Patteshall  v.  Turford,  3  Barn.  &  Ad.,  890,  it  was  held  by  the 
king's  bench  that  the  entry  by  an  attorney  of  the  service  on  a  tenant  of  a 
notice  to  quit,  made  in  the  ordinary  course  of  his  business,  was  admissible. 
In  Stapyiton  z\  Clough,  22  Eng.  L.  &  Eq.,  276,  a  like  entry  made  by  an  attor- 
ney's clerk,  contemporaneously  with  the  service,  was  held  to  be  admissible  for 
the  same  reasons:  but  the  after  parol  declaration  of  the  clerk,  offered  to  con- 
tradict the  entry,  was  rejected.  In  this  case  Lord  Campbell  said:  "I  entirely 
approve  of  the  decision  in  Doe  d.  Patteshall  v.  Turford  and  the  cases  decided 
upon  the  same  principle.  They  lead  to  the  admission  of  sincere  evidence,  and 
aid  in  the  investigation  of  truth." 

In  Carroll  v,  Tyler,  2  Harr.  <&  G.,  56,  in  Sherman  v.  Crosby,  11  Johns.,  70, 
and  in  Shearman  v,  Akins,  4  Pick.,  283, —  cases  in  Maryland,  New  York,  and 
Massachusetts, —  the  receipts  of  third  persons  for  money  paid  to  them  by  one 
of  the  parties  to  the  suit  were  received  in  evidence  without  the  presence  of 
the  persons  by  whom  the  receipts  were  given.  In  Holladay  v.  Littlepage,  2 
Muml,  316,  in  the  supreme  court  of  appeals  in  Virginia,  the  parol  declaration 
by  a  third  person  of  such  payment  was  admitted.  In  Alston  v,  Taylor,  1 
Hay  w,,  395,  note,  in  North  Carolina,  a  receipt  given  by  an  attorney  of  another 
state  for  certain  claims  placed  in  his  hands  for  collection  was  held  to  be  ad- 
missible, to  show  the  time  at  which  he  received  the  claims.  In  Prather  v, 
Johnson,  3  Harris  &  J.,  487,  the  court  of  appeals  of  Maryland  said:  ''If  A., 
as  surety  of  B,,  pays  a  debt  due  to  C,  on  proof  of  the  payment,  A.  could  re- 
cover of  B.  He  could  recover  on  C.'s  sayhig  he  had  paid,  and  of  course  if  C. 
wrote  that  A.  had  paid,  surely  it  is  evidence  whether  the  writing  is  in  a  hook 
or  a  UtterP 

§  41.  Letters  written  hy  third  persons  to  third  persons  about  their  own  busi- 
ness are  competent  evidence  to  show  the  value  of  ^merchandise  in  a  foreign 
country. 

We  think  the  letters  in  question  in  this  case  were  properly  admitted.  In 
reaching  this  conclusion  we  do  not  go  beyond  the  verge  of  the  authorities  to 
which  we  have  referred.  In  some  of  those  cases  the  person  asserted  to  be 
necessary  as  a  witness  was  dead.  But  that  can  make  no  difference  in  the 
result.  1  Greenl.  Ev.,  §  120;  Holladay  v.  Littlepage,  2  Mumf.,  321.  The  rule 
rests  upon  the  consideration  that  the  entry,  other  writing,  or  parol  declaration 
of  the  author,  was  within  his  ordinary  business.  In  most  cases  he  must  make 
the  entry  contemporaneously  with  the  occurrence  to  which  it  relates.  Stapyi- 
ton V,  Clough,  22  Eng.  L.  &  E.,  276.  In  all  he  has  full  knowledge,  no  motive 
to  falsehood,  and  there  is  the  strongest  improbability  of  untruth.  Safer  sanc- 
tions rarely  surround  the  testimony  of  a  witness  examined  under  oath.  The 
rule  is  as  firmly  fixed  as  the  more  general  rule  to  which  it  is  an  exception. 
Modern  legislation  has  largely  and  wisely  liberalized  the  law  of  evidence. 
We  feel  no  disposition  to  contract  the  just  operation  of  the  rule  here  under 
consideration. 

Judgment  affirmed. 

Justices  Wayne,  Cliffoed  and  Davis  dissented  on  the  admissibility  of  the 
letters^ 
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NICHOLLS  V.  WEBB. 
(8  Wheaton,  826-337.    1823. ) 

Opinion  by  Me.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  district  court  of 
Louisiana.  The  suit  was  brought  by  Mr.  Webb,  as  indorsee,  against  Mr. 
XichoUs,  as  indorser  of  a  promissory  note,  dated  the  15th  of  January,  1819, 
and  made  by  Thomas  H.  Fletcher,  for  the  sum  of  $4,880,  payable  to  ificholls 
or  order,  at  the  Nashville  Bank,  and  indorsed  by  NichoUs,  by  his  agqnt,  to  the 
plaintiff.  The  note  became  due  on  the  18th  of  July,  which  being  Sunday,  the 
note,  of  course,  was  payable  on  the  preceding  Saturday.  The  cause  came  on 
for  trial  upon  petition  and  answer,  according  to  the  usual  course  of  proceed- 
ings in  Louisiana,  the  answer  setting  up,  among  other  things,  a  denial  of  due 
demand  and  notice  of  non-payment;  and  upon  the  trial,  the  jury  returned  a 
verdict  for  the  plaintiff.  The  court  thereupon  ascertained  the  sura  due,  and 
entered  judgment  for  the  plaintiff,  according  to  what  is  understood  to  be  the 
usual  practice  of  that  state.  Several  questions  have  been  argued  at  the  bar 
which  may  be  at  once  laid  out  of  the  case,  since  they  do  not  arise  upon  the 
record ;  and  we  may,  therefore,  proceed  to  examine  that  alone  upon  which  any 
judgment  Was  pronounced  in  the  court  below. 

§  42.  Entry  made  by  a  notary^  since  deceased^  admissible  in  evidence  to  prove 
facts  contained^  it  being  shown  that  he  kept  a  record  of  his  notarial  a^ts. 

From  the  issue  in  the  cause,  the  burden  of  proof  of  due  demand  of  pav- 
ment,  and  due  notice  of  the  non-payment  to  NichoUs,  rested  on  the  plaintiff. 
It  appears  that  the  demand  was  made,  and  notice  given,  at  the  request  of  the 
plaintiff,  by  one  Washington  Perkins,  a  notary  public,  who  died  before  the 
triaL  The  original  protest  was  annexed  to  the  plaintiff's  petition,  and  con- 
tained the  usual  language  in  this  instrument,  stating  a  demand  and  refusal  of 
payment  at  the  Nashville  Bank,  on  the  17th  of  July,  the  18th  bemg  Sunday, 
and  that  he,  the  notary,  '*  duly  notified  the  indorsers  of  the  non-payment." 
Among  other  evidence  to  support  the  plaintiff's  case,  he  offered  this  protest, 
together  with  the  deposition  of  Sophia  Perkins,  the  daughter  of  the  notary. 
She  stated,  in  her  deposition,  that  her  father  kept  a  regular  record  of  his  no- 
tarial acts,  and  uniformly  entered,  in  a  book  kept  by  himself,  or  caused  the 
deponent  to  do  it,  exact  copies  of  the  notes,  bills,  etc. ;  and  in  the  maro-in 
opposite  to  the  copy  of  the  protest  made  memorandums  after  notification  to 
indorsers,  if  any,  of  tlie  fact  of  such  notification  and  the  manner;  and  that 
his  notarial  records  had  been,  ever  since  his  death,  in  the  house  where  she 
lived.  And  to  her  deposition,  she  annexed,  and  verified  as  true,  a  copy  of  the 
protest  in  this  case.  The  copy  of  the  protest  states  the  demand,  most  prob- 
ably by  mistake,  to  have  been  made  on  the  19th,  instead  of  the  17th  of  July, 
1819,  and  contains  a  memorandum  on  the  margin:  ''  Indorser  duly  notified  in 
writing  19th  of  July,  1819,  the  last  day  of  grace  being  Sunday,  the  18th. 
Washington  Perkins."  In  other  respects  the  protest  is  the  same  in  form  as 
that  annexed  to  the  petition.  To  the  introduction  of  this  deposition,  as  well 
as  of  the  protest,  as  evidence,  the  defendant,  NichoUs,  objected,  and  his  ob- 
jection was  overruled  by  the  court,  and  the  papers  were  laid  before  the  jury. 
.\  bill  of  exceptions  was  taken  to  the  decision  of  the  court  in  so  admitting' 
this  evidence;  and  the  sole  question  now  before  us  is,  whether  that  decision 
was  right.  What  that  evidence  might  legally  conduce  to  prove,  or  what  its 
effect  might  be,  if  properly  admitted,  is  not  now  a  question  before  us.    It  was 
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left  to  the  jury  to  draw  such  inferences  of  fact  as  they  might  justly  draw 
from  it;  and  whether  they  were  right  or  wrong  in  their  inferences,  we  cannot 
now  inquire. 

It  does  not  appear  that,  by  the  laws  of  Tennessee,  a  demand  of  the  pay- 
ment of  promissory  notes  is  required  to  be  made  by  a  notary  public,  or  a  pro- 
test made  for  non-payment,  or  notice  given  by  a  notary  to  the  indorsers.  And 
b}^  the  general  commercial  law,  it  is  perfectly  clear  tiiat  the  intervention  of  a 
notary  is  unnecessary  in  these  cases.  The  notarial  protest  is  not,  therefore, 
evidence  of  itself,  in  chief,  of  the  fact  of  demand,  as  it  would  be  in  cases  of 
foreign  bills  of  exchange;  and  in  strictness  of  law,  it  is  not  an  official  act. 
But,  we  all  know  that,  in  point  of  fact,  notaries  are  very  commonly  employed 
in  this  business ;  and  in  some  of  the  states  it  is  a  general  usage  so  to  protest 
all  dishonored  notes,  which  are  lodged  in  or  have  been  discounted  by  the  bank. 
The  practice  has,  doubtless,  grown  up  from  a  sense  of  its  convenience,  and 
the  just  confidence  placed  in  men  who,  from  their  habits  and  character,  are 
likely  to  perform  thess  important  duties  with  punctuality  and  accuracy.  We 
may,  therefore,  safely  take  it  to  be  true  in  this  case,  that  the  protesting  of 
notes,  if  not  strictly  the  duty  of  the  notary,  was  in  conformity  to  general 
practice,  and  was  an  employment  in  which  he  was  usually  engaged.  If  be 
had  been  alive  at  the  trial,  there  is  no  question  that  the  protest  could  not  have 
been  given  in  evidence  except  with  his  deposition,  or  personal  examination,  to 
support  it.  His  death  gives  rise  to  the  question,  whether  it  is  not,  connected  with 
other  evidence,  and  particularly  with  that  of  his  daughter,  admissible  second- 
ary evidence  for  the  purpose  of  conducing  to  prove  due  demand  and  notice. 

§  43.  Rules  of  evidence  must  admit  of  nhodification  front  time  to  time,  to 
adapt  them  to  the  condition  and  husiiieas  of  men. 

The  rules  of  evidence  are  of  great  importance,  and  cannot  be  departed  from 
without  endangering  private  as  well  as  public  rights.  Courts  of  law  are, 
therefore,  extremely  cautious  in  the  introduction  of  any  new  doctrines  of  evi- 
dence which  trench  upon  old  and  established  principles.  Still,  however,  it  is 
obvious,  that  as  the  rules  of  evidence  are  founded  upon  general  interest  and 
convenience,  they  must,  from  time  to  time,  admit  of  modifications,  to  adapt 
them  to  the  actual  condition  and  business  of  men,  or  they  would  work  mani- 
fest injustice;  and  Lord  Ellen  borough  has  very  justly  observed,  that  they 
must  expand  according  to  the  exigencies  of  society.  Pritt  y.  Fairclough,  3 
Camp.,  305.  The  present  case  affords  a  striking  proof  of  the  correctness  of 
this  remark.  Much  of  the  business  of  the  commercial  world  is  done  through 
the  medium  of  bills  of  exchange  and  promissory  notes.  The  rules  of  law  re- 
quire that  due  notice  and  demand  should  be  proved,  to  charge  the  indorser. 
What  would  be  the  consequence,  if,  in  no  instance,  secondary  evidence  could 
be  admitted,  of  a  nature  like  the  present?  It  would  materially  impair  the 
negotiability  and  circulation  of  theso  importftfit  facilities  to  commerce,  since 
few  persons  would  be  disposed  to  risk  so  much  propert}'  upon  the  chance  of  a 
single  life;  and  the  attempt  to  multiply  witnesses  would  be  attended  with 
serious  inconveniences  and  expenses. 

§  44.  As  to  admissibility  in  evidence  of  protests  of  foreign  hilh  of  exchamje. 

There  is  no  doubt  that,  upon  the  principles  of  law,  protests  of  foreign  bills 
of  exchange  are  adtnissible  evidence  of  a  demand  upon  the  drawee;  and  upon 
what  foundation  does  this  doctrine  rest,  but  upon  the  usage  of  merchants  atid 
the  universal  convenience  of  mankind?  There  is  not  even  the  plea  of  absolute 
necessity  to  justify  its  introduction,  since  it  is  equally  evidence,  whether  the 
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notary  be  living  or  dead.  The  law,  indeed,  places  a  confidence  in  public  offi- 
cers; but  it  is  here  extended  to  foreign  officens  acting  as  the  agents  and  in- 
struments of  private  parties. 

The  general  objection  to  evidence  of  the  character  of  that  now  before  the 
court  is,  that  it  is  in  the  nature  of  hearsay,  and  that  the  party  is  deprived 
of  the  benefit  of  cross-examination.  That  principle  also  applies  to  the  case  of 
foreign  protests.  But  the  answer  is,  that  it  is  the  best  evidence  the  nature  of 
the  case  admits  of.  If  the  party  is  dead,,  we  cannot  have  his  personal  exam- 
ination on  oath;  and  the  question  then  arises,  whether  there  shall  be  a  total 
failure  of  justice,  or  secondary  evidence  shall  be  admitted  to  prove  facts  where 
ordinary  prudence  cannot  guard  us  against  the  effects  of  human  mortality. 
Vast  sums  of  money  depend  upon  the  evidence  of  notaries  and  messengers  of 
banks;  and  if  their  memorandums,  in  the  ordinary  discharge  of  their  duty 
and  employment,  are  not  admissible  in  evidence  after  their  death,  the  mischiefs 
must  be  verv  extensive. 

But  how  stand  the  authorities  upon  this  subject?  Do  they  afe  inflexibly  lay 
down  the  general  rule  as  the  objection  seems  to  imply  ?  The  written  declara- 
tions of  deceased  persons,  and  entries  in  their  books,  have  been  for  a  long 
time  admitted  as  evidence,  upon  the  general  ground  that  they  were  made 
against  the  interest  of  the  parties.  Of  this  nature  are  the  entries  made  by 
receivers  of  money  charging  themselves,  rentals  of  parties,  and  bills  of  lading 
signed  by  masters  of  vessels.  More  than  a  century  ago,  it  was  decided  that 
the  entries  in  the  books  of  a  tradesman,  made  by  a  deceased  shopman,  were 
admissible  as  evidence  of  the  delivery  of  the  goods  and  of  other  matters  there 
stated  within  his  own  knowledge.  Price  v.  Lord  Torrington,  1  Salk.,  285 ;  S. 
C,  3  Ld.  Raym.,  873.  So,  in  an  action  on  a  tailor's  bill,  a  shop-book  was  al- 
lowed as  evidence,  it  being  proved  that  the  servant  who  wrote  the  book  was 
dead,  and  that  this  was  his  hand  and  he  was  accustomed  to  make  the  entries. 
Pittman  v.  Maddox,  2  Salk.,  690.  .  In  the  case  of  Higham  v.  Ilidgeway,  10 
East,  109,  it  was  held  that  the  entry  of  a  midwife  in  his  books,  in  the  ordinary 
course  of  his  business,  of  the  birth  of  a  child,  accompanied  by  another  entry 
in  his  ledger  of  the  charge  for  the  service,  and  a  memorandum  of  payment 
at  a  subsequent  date,  was  admissible  evidence  of  the  time  of  the  birth.  It  is 
true  that  Lord  Ellenborough,  in  giving  his  own  opinion,  laid  stress  upon  the 
circumstance  that  the  entry  admitting  payment  was  to  the  prejudice  of  the 
party,  and,  therefore,  like  the  case  of  a  receiver.  But  this  seems  very  artifi- 
cial reasoning,  and  could  not  apply  to  the  original  entry  in  the  day-book, 
which  was  made  before  payment;  and  even  in  the  ledger  the  payment  was 
alleged  to  have  been  made  six  months  after  the  service.  So  that,  in  truth,  at 
the  time  of  the  entry,  it  was  not  against  the  party's  interest.  And  Mr.  Jus- 
tice Le  Blanc,  in  the  same  case,  after  obs3rving  that  he  did  not  mean  to  give 
any  opinion  as  to  the  mere  declarations  or  entries  of  a  raidv.'ife  who  is  dead, 
respecting  the  time  of  a  person's  birth,  being  made  in  a  matter  peculiarly 
within  the  knowledge  of  such  a  person,  as  it  was  not  necessary  then  to  de- 
termine that  question,  significantly  said:  "I  would  not  be  bound  at  present 
to  say  that  they  ^vq  not  evidence."  In  the  recent  case  of  Hagedorn  ^^  Reid, 
o  Camp.,  379,  in  a  suit  on  a  policy  of  insurance  where  a  license  was  necessary, 
the  original  not  being  found,  it  was  proved  that  it  was  the  invariable  practice 
of  the  plaintiffs  office  (he  being  a  policy  broker),  that  the  clerk  who  copies 
any  license,  sends  it  off  by  i)ost,  and  makes  a  memorandum  on  the  copy  of  his 
having  done  so;  and  a  C9py  of  the  license  in  question  was  produced  from  the 
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plaintiff's  letter-book,  in  the  handwriting  of  a  deceased  clerk,  with  a  memo- 
randum on  it,  stating  that  the  originaj.  was  sent  to  Doorman ;  and  a  witness 
acquainted  with  the  plaintiff's  mode  of  transacting  business,  swore  that  he  had 
no  doubt  the  original  was  sent  according  to  the  statement  in  the  memorandum. 
Lord  Ellenborough  held  this  to  be  suflBcient  evidence  of  the  license.  And  in 
Pritt  V.  Fairclough,  3  Camp.,  305,  the  same  learned  judge  held  that  the  entry 
of  a  copy  of  a  letter  in  the  letter-book  of  a  party,  made  by  a  deceased  clerk, 
and  sent  to  the  other  party,  was  admissible  in  evidence,  the  letter-book  being 
punctually  kept,  to  prove  the  contents  of  the  letter  so  sent.  And  he  observed 
on  that  occasion  that,  if  it  were  not  so,  there  would  be  no  wa}'^  in  which  the 
most  careful  merchant  could  prove  the  contents  of  a  letter  after  the  death  of 
his  entering  clerk.  The  case  of  Welsh  v,  Barrett,  Avhich  has  been  cited  at  the 
bar,  from  the  Massachusetts  Reports  (15  Mass.,  381),  is  still  more  directly  in. 
point.  It  was  there  held  that  the  memorandums  of  a  messenger  of  a  bank, 
made  in  the  usual  course  of  his  employment,  of  demands  on  promisors,  and 
notices  to  indorscrs,  in  respect  to  notes  left  for  collection  in  the  bank,  were, 
after  his  decease,  admissible  evidence  to  establish  such  demands  and  notices. 
And  the  learned  chief  justice  of  the  court,  on  that  occasion,  went  into  an  ex- 
amination of  the  grounds  of  the  doctrine,  and  put  the  very  case  of  a  notarial 
demand  and  protest  of  notes,  which  had  been  suggested  at  the  bar  as  a  more 
correct  course,  as  not  distinguishable  in  principle,  and  liable  to  the  same  ob- 
jections as  the  evidence  then  before  the  court.  We  are  entirely  satisfied  with 
that  decision,  and  think  it  is  founded  in  good  sense  and  public  convenience. 

§  45.  Memorandums  rfidd^e  hy  a  person  121  the  ordinary  course  of  his  husi- 
nesSy  of  acts  or  matters  which  his  duty  in  such  husiii^ss  requires  him  to  do  for 
others y  in  case  of  his  death  are  admissible  evidence  of  tJie  acts  and  matters  done. 

We  think  it  a  safe  principle,  that  memorandums  made  by  a  person  in  the 
ordinary  course  of  his  business,  of  acts  or  mattere  which  his  dut}^  in  sucli  busi- 
ness requires  him  to  do  for  others,  in  case  of  his  death  are  admissible  evidence 
of  the  acts  and  matters  so  done.  It  is  of  course  liable  to  be  impugned  by 
other  evidence ;  and  to  be  encountered  by  any  presumptions  or  facts  which 
diminish  its  credibility  or  certainty.  A  fortiori,  we  think  the  iicts  of  a  public 
officer,  like  a  notary  public,  admissible,  although  they  may  not  be  strictly 
official,  if  they  are  according  to  the  customary  business  of  his  office,  since  he 
acts  as  a  sworn  officer,  and  is  clothed  with  public  authority  and  confidence. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  evidence  excepted  to  in 
this  case  was  rightly  admitted.  The  variance  between  the  copy  and  the  origi- 
nal protest,  as  to  the  time  of  the  demand,  might  have  been  explained  to  the 
satisfaction  of  the  jury  at  the  trial;  but  it  forms  no  ground  u|K)n  which  this 
court  is  called  upon  to  express  any  opinion.     Judgment  affirmed,  with  costs. 

INSURANCE  COMPANY  r.  WEID2. 
(9  Wallace,  677-681.     1869.) 

Ebbor  to  U.  S.  Circuit  Court,  District  of  Minnesota. 

Statement  of  Facts. —  This  was  an  action  on  a  policy  of  insurance,  begun 
in  a  state  court  of  Minnesota,  and  removed  to  the  federal  court.  No  new- 
declaration  was  filed  in  the  federal  court,  and  a  motion  to  dismiss  on  that 
ground  was  denied. 

On  the  trial  both  the  plaintiffs  testified  as  to  the  value  of  the  goods  de- 
stroyed, and  also  produced  in  evidence  two  day-books  and  a  ledger,  and  a 
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memorandum  taken  from  the  fly-leaf  of  the  ledger,  Tvhich,  one  of  the  witnesses 
stated,  was  made  up  by  him  from  inventories  for  several  years  before  the  fire. 
One  witness  testified  that  the  books  were  kept  by  him  and  his  partner,  that 
the  day-book  contained  original  entries,  and  that  the  books  were  correct.  The 
evidence  was  admitted. 

§  46.  As  to  filing  new  declarations  en  removal  of  causes  to  federal  courts. 

Opinion  by  Mb.  Justice  Nelson. 

As  to  the  first  question  raised.  If  there  were  any  irregularity  in  not  filing 
a  new  complaint  or  declaration,  it  was  too  late,  after  the  defendant  had  taken 
issue  upon  the  complaint,  to  take  advantage  of  it.  The  question,  however, 
whether  a  new  complaint  or  declaration  should  have  been  filed  on  a  removal 
of  the  cause  from  a  state  court  is  one  of  practice,  and  not  the  subject  for 
which  ^rror  will  lie. 

§  47.  Entries  in  daybooks  and  ledgers^  testified  to  as  correct  hy  the  persons 
who  made  them^  are  admissible  in  evidence  j  hut  they  are  not  admissible  per  se^ 
without  such  accompanying  testimony. 

As  to  the  second  question  —  the  admissibility  of  the  evidence  received  by  the 
court.  There  can  be  no  doubt  but  the  day-books  and  ledger,  the  entries  in 
which  were  testified  to  be  correct  by  the  persons  who  made  them,  were  prop- 
erly admitted.  They  would  not  have  been  evidence  per  se,  but  with  the  testi- 
mony accompanying  them  all  objections  were  removed.  White  v.  Ambler,  4 
Seldl!,  170. 

§  4S.  ^  memorandum^  made  and  identified  by  a  witness^  taken  from  inven- 
tories present  at  the  time  it  was  made,  is  admissible  as  secondary  evidence^  if 
such  inventories  are  proven  to  have  been  destroyed  by  fire. 

So,  in  respect  to  the  memorandum  on  the  fly-leaf  of  the  ledger.  It  was 
made  by  one  of  the  witnesses,  taken  from  inventories  present  at  the  time  it 
was  made,  but  which  had  been  subsequently  destroyed  by  the  fire.  Those  in- 
ventories, if  they  had  been  in  existence,  would  have  been  the  best  evidence, 
and,  unless  their  loss  was  accounted  for,  must  have  been  produced.  But  being 
lost,  parol  evidence  of  their  contents  was  admissible  as  secondary  evidence, 
and  so  was  the  memorandum  taken  from  them  for  the  like  reason.  As  we 
understand  the  evidence  in  the  case,  the  correctness  of  the  entry  was  testified 
to.  The  witness  was  cross-examined,  among  other  things,  as  to  the  correctness 
of  it.  The  testimony  is  not  given,  but,  if  the  evidence  of  the  witness  had  not 
been  satisfactory,  it  should  have  been  placed  upon  the  record. 

In  Merrill  v.  The  Ithaca  &  Owego  K  Co.,  16  Wend.,  586,  it  was  held  that 
when  original  entries  are  produced,  and  the  person  who  made  them,  and  knew 
them  at* the  time  to  be  true,  testified  that  he  made  the  entries,  and  that  he 
believed  them  to  be  true,  although  at  the  time  of  testifying  he  had  no  recol- 
lection of  the  facts  set  forth  in  the  entries,  such  evidence  is  admissible  9&  prima 
facie  evidence  for  the  jury.  In  this  case,  Mr.  Justice  Cowan,  who  delivered 
the  opinion  of  the  court,  examined  most  of  the  authorities,  English  and 
American,on  the  subject.  The  same  doctrine  is  also  sustained  by  the  case  of 
Guy  V.  Mead,  22  K  Y.,  465-6. 

The  learned  counsel  for  the  plaintiff  in  error  is  mistaken  in  supposing  that 
the  witness  Joseph  Weide  did  not  testify  to  the  correctness  of  the  facts  stated 
in  the  memorandum.  As  a,lready  stated,  this  very  point  was  made  the  subject 
of  cross^xami  nation,  and,  if  the  witness  failed  to  testify  to  it,  the  fact  should 
have  been  set  forth  in  the  record,  as  it  was  most  material  for  the  defendant. 

The  witness  had  stated  on  his  examination-in-chief,  that  he  made  the  abstract 
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in  July,  1866,  from  the  inventories  for  several  years  previous  to  the  (ire.  Noth- 
ing else  being  shown,  the  inference  is  that  it  was  correctly  made;  hence  the 
cross-examination  on  this  point  to  show  the  contrary.  We  think  that  the 
memorandum  was  properly  admitted,  and  that  the  judgment  should  be 
affirmed. 

* 

AMES  V,  QUIMBY. 
(16  Otto,  842-849.     1882.) 

Erbob  to  U.  S.  Circuit  Court,  Western  District  of  Michigan, 

Opinion  by  Mr.  Justice  Blatchford. 

Statement  of  Facts. —  The  defendant  in  error  brought  this  suit  against  the 
plaintiffs  in  error  in  July,  1872,  in  a  court  of  the  state  of  Michigan.  It  wa3 
removed  into  the  circuit  court  for  the  western  district  of  Michigan  in  August, 
1872,  before  the  declaration  was  filed.  The  action  is  assumpsit.  The  declara- 
tion claims  $25,000  for  goods  sold  and  delivered,  and  a  like  amount  for  money 
had  Jind  received,  and  $15,000  for  interest.  The  plea  was  non  assumpsit^  with 
a  notice  of  set-off  to  the  amount  of  $25,000,  and  a  hotice  that  the  goods 
alleged  to  have  been  furnished  by  the  plaintiff  were  furnished  under  a  special 
contract  that  they  were  to  be  of  first-class  quality,  and  that  they  were  not. 
A  further  notice  under  the  plea  alleged  that  the  goods  furnished  were  furnished 
under  three  several  contracts,  made  January  2,  1865,  January  27,  1866,  and 
December  25,  1866,  for  the  furnishing  by  the  plaintiff  to  the  defendants  of 
shovel-handles,  and  that  the  plaintiff  did  not  fulfill  the  contracts  as  to  the 
quality  of  the  handles.  In  April,  1875,  the  suit  was  tried  by  the  court  with- 
out a  jury.  On  the  findings  of  the  court  a  judgment  was  rendered  for  the 
plaintiff  for  $7,825.62.  The  defendants  brought  the  case  to  this  court  by  a 
writ  of  error,  and  the  judgment  was  reversed,  and  the  cause  was  remanded 
to  the  circuit  court  with  directions  to  award  a  new  trial.  The  decision  of  this 
court  is  reported  in  96  U.  S.,  324.  The  only  question  there  presented  and 
determined  was  as  to  the  proper  construction  of  a  written  contract  made  be- 
tween the  parties,  January  2,  1865,  in  a  particular  not  now  important.  The 
construction  put  by  the  court  below  upon  that  contract  was  held  to  have  been 
erroneous.  The  case  was  tried  a  second  time  before  a  jury  in  April,  1879. 
The  jury  found  a  verdict  for  the  plaintiff  for  $12,816.53,  and  a  judgment 
thereon  was  rendered  against  the  defendants.  To  review  and  reverse  this 
judgment  the  present  writ  of  error  has  been  brought. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  read  in  evidence  a  stipula- 
tion signed  by  the  respective  attorneys,  whereby  the  defendants  admitted  the 
sale  and  delivery  of  shovel-handles  shipped  to  the  defendants'  firm  and  re- 
ceived by  it  at  North  Easton,  Massachusetts,  at  the  dates  and  in  the  quantities 
therein  set  forth,  being,  in  1865,  fifteen  thousand  six  hundred  and  seven  dozen, 
in  six  items,  in  May  and.  July ;  in  1866,  ten  thousand  one  hundred  and  eighty- 
eight  dozen,  in  thirteen  items,  in  June,  July,  August  and  September;  and  two 
thousand  eight  hundred  and  fifty-two  dozen,  in  three  items,  in  November  and 
December,  up  to  the  20th;  in  1867,  thirty-three  thousand  eight  hundred  and 
fourteen  dozen,  in  thirty-seven  items,  in  every  month  but  January,  November 
and  December;  and,  in  1868,  eleven  thousand  one  hundred  and  thirteen  dozen, 
in  eleven  items,  in  April,  May,  July,  September  and  October.  The  stipulation 
stated  that  the  dates  given  were  the  dates  of  the  shipment  by  rail  from  Michi- 
gan and  Canada ;  that  the  dates  of  the  receipt  by  the  defendants  at  North 
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Easton  were  fifteen  days  later  than  the  several  dates  of  shipment;  and  that 
the  plaintiff  admitted  payments  on  account  of  said  handles,  at  the  dates  and 
in  the  sums  specified  thereafter  in  the  stipulation,  the  payments  amounting  to 
^83,153.48.  The  stipulation  concluded  with  this  clause:  ''The  question  of  the 
quality  of  the  handles  delivered  as  aforesaid,  and  all  other  questions  of  fact 
not  stipulated,  are  left  open  to  the  jury  and  for  other  and  further  evidence." 
The  plaintiff  was  then  examined  as  a  witness  on  his  own  behalf.  On  his 
cross-examination  he  testified  that  there  was  a  contract  signed  by  the  parties 
for  1865  for  handles.  The  contract  being  shown  to  him,  he  "  identified  *'  it,  as 
the  bill  of  exceptions  states,  and  it  was  read  in  evidence  by  the  defendants. 
It  bore  the  date  of  January  2,  1865.  The  plaintiff  rested  his  case,  and  the  de- 
fendants introduced  testimony  and  rested  their  defense.  One  of  the  defend- 
ants testified  that  he  made  the  contract  of  1865,  and  it  was  made  in  the 
evening,  and  he  stated  who  were  present.  Then  the  plaintiff,  being  recalled, 
testified,  without  objection,  that  the  contract  dated  January  2,  1865,  was  not 
signed  on  that  day  —  on  the  evening  of  that  daJ^  He  was  then  asked :  "  When 
was  that  contract  signed  'i "  The  defendants  objected  to  the  question  on  the 
ground  that  ^^  it  was  irrelevant  and  immaterial,  and  there  had  been  no  previous 
denial  by  aifidavit  or  otherwise  of  the  execution  of  the  contract,  and  it  was 
incompetent."  The  plaintiff  replied  that  the  fact  of  the  execution  of  the  con- 
tract was  not  denied,  **  but  he  proposes  to  show  the  time  of  the  execution  of 
the  contract  was  on  Sunday,  which  avoids  the  contract."  The  court  overruled 
the  objection,  and  the  defendants  excepted.  The  witness  then  answered 
that  the  contract  was  signed  and  delivered  on  Sunday,  January  1, 1866,  stating 
the  hour  and  the  place,  and  giving  particulars  as  to  who  were  present  and  what 
was  done.  The  defendants  then  gave  testimony  by -three  witnesses  to  contra- 
dict the  plaintiff.  The  defendants  now  contend  that  the  court  erred  in  per- 
mitting the  plaintiff  to  testify  that  the  contract  was  executed  on  Sunday,  in 
view  of  the  then  situation  of  the  case  and  what  had  transpired  on  the  trial; 
that  he  had  given  evidence  as  to  its  execution  and  allowed  it  to  be  put  in  evi- 
dence without  suggesting  any  infirmity  in  it;  and  that  the  defendants  would 
necessarily  be  surprised  by  such  testimony.  The  defendants  also  claim  that, 
under  a  rule  of  court  governing  the  pleadings  and  practice  in  Michigan,  where 
a  defendant  insists  on  a  claim  by  way  of  set-off,  founded  on  a  written  instru- 
ment, he  cannot  '^  be  put  to  the  proof  of  the  execution  of  the  instrument  or 
the  handwriting  "  of  the  opposite  party,  unless  an  affidavit  is  filed  "  denying 
the  same;"  that  the  failure  of  the  plaintiff  to  file  such  affidavit  was  an  ad- 
mission of  the  execution  of  the  instrument  in  manner  and  form  as  set  up,  and 
as  being  of  the  date  of  January  2 ;  and  that  the  testimony  went  to  show  that 
the  contract  set  up  was  not  executed. 

§  49.  WAat  may  he  given  in  evidence  with  reference  to  the  execution  of  a  wHtr 
ten  instrument  without  Jiling  an  affidavit  "  denying  the  %aineP 

The  only  ground  alleged  at  the  trial  for  the  incompetency  of  the  evidence 
was  that  the  execution  of  the  contract  had  not  been  denied  by  affidavit.  As- 
suming that  the  rule  of  court  referred  to  can  be  taken  notice  of  by  this  court, 
it  not  being  set  forth  in  the  record,  and  there  being  no  statement  in  the  record 
that  the  affidavit  referred  to  was  required  by  any  rule  of  court,  and  assuming 
that  it  is  to  be  inferred  that  there  was  not  any  such  affidavit,  it  not  being  set 
forth  in  the  bill  of  exceptions  that  there  was  not,  we  are  of  opinion  that  the 
role  citecT^fers  only  to  proof  of  the  genuineness  of  a  seal  or  of  handwriting, 
and  does  not  refer  t4>  any  matter  which  goes  to  show  the  invalidity  otherwise 
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of  an  instrument.  Such  a  provision  in  a'  rule  of  court  or  in  a  statute  is  not 
uncommon,  and,  whenever  it  is  expressed  in  language  such  as  that  now  pre- 
sented, it  has  never,  that  we  are  aware,  received  any  other  construction.  In 
the  case  of  Pegg  v.  Bidleman,  5  Mich.,  26,  Pegg  and  another  were  sued  on  a 
note  signed  "  S.  Pegg  &  Co."  They  appeared  and  pleaded  the  general  issue, 
but  did  not  deny  on  oath  the  execution  of  the  note.  Judgment  was  given 
against  them  without  proof  that  they  "  composed  the  firm  of  S.  Pegg  &  Co. 
and  executed  the  note."  It  was  held  that,  as  the  defendants  had  appeared, 
and  the  declaration  was  against  them  as  individuals,  and  did  not  allege  they 
were  partners,  the  question  was  simply  whether  they  executed  the  note  by  the 
name  subscribed  to  it;  and  that  they  must  be  taken  to  have  admitted  that  the 
note  was  executed  by  the  parties  declared  against.  The  decision  was  that 
the  admission  covered  the  fact  that  the  signature  was  that  of  the  parties  sued. 
If  the  parties  be  sued  as  partners,  the  admission  that  the  signature  is  their  sig- 
nature as  partners  necessarily  admits  that  they  were  partners.  This  was  the 
principle  applied  in  Thomas  v.  Clark,  2  McLean,  194,  and  Pratt  v.  Willard,  6 
id.,  27.  In  Curran  v.  Rogers,  35  Mich.,  221,  a  written  contract  was  signed  in 
the  name  of  a  firm,  the  two  partners  in  which  were  sued  on  the  contract.  The 
general  issue  was  pleaded  without  any  affidavit.  One  of  the  firm  sought  to 
prove  that  the  other,  who  had  signed  the  firm  name,  had  no  authority  to  do 
so.  It  was  held  that,  as  the  declaration  set  out  the  contract  verbatim^  and 
alleged  it  to  have  been  jointly  executed,  its  execution  was  admitted  as  to  both 
defendants.  There  is  nothing  in  these  decisions  which  goes  to  show  that  tho 
plaintiff,  notwithstanding  anything  in  the  language  of  the  rule  of  court  invoked, 
could  not  prove  that  the  contract  was  in  fact  signed  at  a  date  different  from 
that  appearing  on  its  face:  The  evidence  did  not  go  to  show  that  it  was  not 
dated  January  2  when  it  was  signed,  but  went  to  show  that,  though  dated 
January  2,  it  was  signed  on  January  1.  It  admitted  the  execution  of  the  con- 
tract, but  tended  to  avoid  it  by  proving  a  fact  in  regard  to  it  which  did  not 
appear  on  its  face,  and  which  went  to  the  merits.  This  was  competent  evi- 
dence, and  was  not  irrelevant  or  immaterial.  All  questions  as  to  surprise,  or 
as  to  reopening  the  case,  or  as  to  the  order  of  proof,  were  matters  of  discre- 
tion, not  reviewable  here. 

Another  written  contract  was  shown  to  the  plaintiff,  and  "  identified  by 
him,", and  put  in  evidence  by  the  defendants,  dated  December  25,  1866.  It 
provided  for  advances  by  the  defendants  to  the  plaintiff,  and  for  their  accept- 
ance of  his  draf tSy  and  for  his  payment  to  them  of  "  two  and  a  half  per  cent, 
commission  for  accepting  his  drafts."  On  tho  language  of  the  contract  so  put 
in  evidence  a  question  was  raised  as  to  whether  the  commission  was  to  be  paid 
on  all  drafts  accepted,  or  only  pn  those  which  were  in  excess  of  shipments  of 
handles.  On  his  redirect  examination,  when  first  called,  the  plaintiff  stated, 
without  objection,  that  he  had  had  a  duplicate  of  the  contract  which  was  de- 
stroyed b}'  fire ;  that  the  copy  so  introduced  was  not  an  exact  copy  of  the  one  he 
had,  in  its  reference  to  the  two  and  a  half  per  cent,  commission;  that  the  one 
he  had  was  made  by  one  of  the  defendants;  that  drafts  for  handles  shipped  he 
was  to  pay  no  commissions  on ;  and  that  those  for  advances  before  shipments 
he  was  to  pay  commissions  on.  He  was  then  asked :  "  What  change  was 
made  in  the  duplicate  which  you  had?"  This  question  was  objected  to  by  the 
defendants  on  the  ground  that  it  was  incompetent  and  irrelevant,  "  and,  there 
having  been  no  denial  of  the  execution  of  this  contract  as  pleaded  and  given 
notice  of  by  the  defendants,  it  is  incompetent  to  vary  it  by  parol."    The  ob- 
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jection  was  overruled,  and  the  defendants  excepted.  The  witness  answered 
that  the  word  "advanced"  was  inserted  after  the  word  "  drafts,"  so  as  to  read, 
*'two  and  one-half  per  cent,  commission  for  accepting  his  drafts  advanced." 
The  defendants  contend  that  the  evidence  went  to  a  denial  of  the  execution 
of  the  contract,  and  was,  therefore,  incompetent  under  the  rule  of  court  before 
referred  to.  The  remarks  before  made  apply  to  this  point  also.  The  evidence 
went  to  show  what  the  actual  written  contract  between  the  parties  was.  It 
did  not  go  to  show  that  the  defendants'  copy  was  not  actually  signed  by  the 
parties.  The  one  copy  was  as  competent  evidence  of  the  fcal  contract  as  the 
other  was.  What  the  plaintiff  had  testified  to  in  regard  to  the  contents  of 
his  original  of  the  contract  was  admitted  without  objection  and  permitted  to 
stand,  and  no  motion  was  made  to  strike  it  out.  The  evidence  sought  by  the 
question  objected  to  only  went  to  explain  the  previous  evidence. 

§  60.  Evidence  ddiaissihle  of  good  quality  of  goods  finiished  to  others  than 
the  defendant, 

A  question  having  arisen  as  to  the  quality  of  the  handles  furnished  to  the 
defendants  by  the  plaintiff  in  1867  and  1868,  a  witness  for  the  plaintiff  was 
asked  as  to  the  quality  of  the  handles  furnished  by  the  plaintiff  to  the  Old 
Colony  Company  in  1867  and  1868.  The  defendants  objected  to  the  question 
on  the  ground  that  it  was  irrelevant  and  incompetent,  and  not  admissible  to 
show  the  quality  of  the  handles  furnished  to  the  defendants.  The  plaintiffs 
counsel  then  stated  that  he  proposed  to  show,  in  connection  with  the  offered 
testimony,  that  the  handles  were  of  the  same  general  quality  as  those  furnished 
to  the  defendants.  Thereupon  the  objection  was  overruled  and  the  defendants 
excepted,  and  the  witness  answered  that  the  quality  of  the  handles  sent  to  the 
Old  Colony  Compan}'^  in  1867  and  1868  was  good.  Evidence  had  been  given 
for  the  defendants  that  the  quality  of  the  handles  furnished  by  the  plaintiff  to 
the  defendants  in  1867  and  1868  was  inferior  to  the  quality  of  those  he  had 
furnished  in  previous  years.  The  plaintiff  subsequently  gave  evidence  tending 
to  show  that  the  handles  furnished  by  him  to  the  defendants  in  1867  and 
1868  and  the  handles  furnished  by  him  to  the  Old  Colony  Company  in  1867 
and  1868  were  of  the  same  kind  and  quality.  After  this  evidence  was  given 
there  was  no  motion  to  strike  out  the  evidence  so  objected  to,  or  to  rule  upon 
its  admissibility.     The  evidence  objected  to  was  admissible. 

§  51.  Where  a  refusal  to  give  a  particular  instruction  worked  no  inju7*y  to  a 
j^arty^  it  is  no  ground  for  reversing  the  judgment. 

Alleged  errors  in  the  charge  to  the  jury,  and  in  refusals  to  charge  as  re- 
quested, are  urged  by  the  defendants.  As  to  the  request  to  charge  respecting 
the  right  of  the  defendants,  under  the  contract  of  January  27,  1866,  to  charge 
*  the  plaintiff  back  with  the  full  value  of  such  handles  as  broke  in  the  process  of 
bending,  it  is  suflBcient  to  say  that  the  record  discloses  that  there  was  a  settle- 
ment between  the  parties  respecting  the  one  hundred  and  seventy-two  dozen 
handles  charged  back  in  1866  under  that  contract,  and  that  there  was  really 
no  question  for  the  jury  as  to  those  handles.  If  the  charge  given  and  th" 
refusal  to  charge  as  requested  had  the  effect  to  withdraw  from  the  jury  tJK' 
consideration  of  the  one  hundred  and  seventy-two  dozen,  it  only  effected 
tlie  result  required  by  the  settlement,  and  worked  no  injury  to  the  defendants. 

5?  52.  A  rule  as  to  mistake. 

In  regard  to  the  refusal  to  charge  that  the  plaintiff  could  recover  $1.37i  per 

dozen  for  only  such  handles  delivered  between  October  8,  1866,  and  April  20, 

\^Mj  as  he  had  carried  out  at  that  price  in  his  bill  of  particulars,  and  to  charge 
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to  the  contrary,  it  is  sufficient  to  say  that  the  bill  of  particulars  is  not  in  the 
record,  and  there  is  no  statement  in  the  bill  of  exceptions  as  to  its  contents; 
and  that  when,  in  the  course  of  the  evidence,  the  claim  was  made  bv  the 
plaintiff  for  $1.37^  per  dozen  for  the  handles  delivered  between  those  dates, 
the  defendants  objected  that  there  were  three  items  in  April,  1867,  carried  out 
in  the  bill  of  particulars  at  $1.25  per  dozen,  and  the  plaintiff  then  and  there 
claimed  that  the  bill  of  particulars  contained  a  mistake  in  that  respect.  The 
charge  of  the  court  was,  that  while  the  plaintiff  could  not  recover  for  any 
more  handles  than*his  bill  of  particulars  set  forth,  he  was  not  bound  by  a  mis- 
take in  carrying  out  the  rate  or  price,  but  could  show  what  he  was  actually 
to  have.    We  see  no  error  in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  operations  of  1868  was  granted,  and 
the  jnstruction  given  is  not  open  to  the  objection  that  the  price  for  1868  was 
fixed  by  the  court  and  was  not  left  to  the  jury  to  determine. 

§  53.  After  a  new  trial  has  been  had  under  a  mandate  of  the  supreme  courts 
no  antecedent  errors  can  be  considered  upon  the  subsequent  hearing. 

Although  this  court  reversed  the  first  judgment,  and  remanded  the  cause 
for  a  new  trial,  and  a  new  trial  has  been  had,  with  a  new  judgment,  the  plaint- 
iffs in  error  now  urge,  without  having  raised  the  point  before,  that  this  court, 
instead  of  having  awarded  a  new  trial,  should  have  rendered  a  judgment  for  the 
defendants  below  on  the  findings  made  by  the  circuit  court  at  the  first  trial,  and 
that  it  should  now  do  so.  The  question  is  not  open  for  this  court  to  review  on 
this  writ  of  error  the  judgment  it  rendered  on  the  fonner  writ  of  error.  That 
judgment  has  been  carried  into  effect,  and  the  parties  who  procured  it  have 
enjoyed  the  benefit  of  it  in  the  new  trial  they  have  had. 

Judgment  affirmed, 

INSURANCE  COMPANY  v.  MOSLEY. 
(8  WaUace,  897-420.    1869.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illinois.  The  action  was  upon  a 
policy  of  insurance.  It  insured  Arthur  H.  Mosley  against  loss  of  life,  or  per- 
sonal injury  by  any  accident  within  the  meaning  of  the  instrument,  and  was 
issued  to  Mrs.  Arthur  H.  Mosley,  the  wife  of  the  assured,  for  her  benefit.  The 
declaration  was  in  assumpsit.  The  defendant  pleaded  the  general  issue,  and 
the  cause  was  tried  by  a  jury.  The  plaintiff  recovered.  During  the  trial  a 
bill  of  exceptions  was  taken  by  the  plaintiff  in  error,  by  which  it  appears  that 
the  contest  between  the  parties  was  upon  the  question  of  fact,  whether  Arthur 
H.  Mosle\%  the  assured,  died  from  the  effects  of  an  accidental  fall  down  stairs 
in  the  night  or  from  natural  causes. 

The  defendant  in  error  was  called  as  a  witness  in  her  own  behalf,  and  testi- 
fied ''that  the  assured  left  his  bed  Wednesday  night,  the  18th  of  Juh^,  1866, 
between  12  and  1  o'clock;  that  when  he  came  back,  he  said  he  had  fallen 
down  the  back  stairs,  and  almost  killed  himself;  that  he  had  hit  the  back 
part  of  his  head  in  falling  down  stairs;  .  .  .  she  noticed  that  his  voice 
trembled ;  he  complained  of  his  head  and  appeared  to  be  faint  and  in  great 
pain." 

To  the  admission  of  all  that  part  of  the  testimony  which  relates  to  the  dec- 
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larations  of  the  assured,  about  his  falling  down  stairs  and  the  injuries  he 
received  by  the  fall,  the  counsel  of  the  defendants  objected.  The  court  over- 
ruled the  objection  and  the  defendants  excepted. 

W'illiara  H.  Mosley,  son  of  the  assured,  testified,  in  behalf  of  the  plaintiflf, 
"that  he  slept  in  the  lower  part  of  the  building  occujned  by  his  father;  that 
about  12  o'clock  of  the  night  before  mentioned,  he  saw  his  father  lying  with 
his  head  on  the  counter,  and  asked  him  what  was  the  matter;  he  replied  that 
he  had  fallen  down  the  back  stairs  and  hurt  himself  very  badly."  The  de- 
fendants objected  to  both  the  question  and  answer.  An  exception  to  their 
admission  followed.  The  same  witness  testified  further,  "  that  on  the  day  after 
the  fall  his  father  said  he  felt  very  badly,  and  that  if  he  attempted  to  walk 
across  the  room  his  head  became  dizzy ;  on  the  following  day  he  said  he  was 
a  little  worse,  if  anything."  The  admission  of  this  testimony  also  was  ex- 
cepted to  by  the  defendants. 

§  54«  The  dedaration^  of  a  person  as  to  his  mental  or  bodily  feelings  are  com- 
petent  evidencey  but  mttst  be  confined  to  present  suffering  or  feeling. 

This  statement  presents  the  questions  which  we  are  called  upon  to  consider. 
They  are,  whether  the  court  erred  in  admitting  the  declarations  of  the  assured 
as  to  his  bodily  injuries  and  pains,  and  whether  it  was  error  to  admit  such  dec- 
larations to  prove  that  he  had  fallen  down  the  stairs.  It  is  to  be  remarked 
that  the  declarations  of  the  former  class  all  related  to  present  existing  facts  at 
the  time  they  were  made.  Those  of  the  latter  class  were  made  immediately 
or  very  soon  after  the  fall :  the  declarations  to  his  son,  before  he  returned  to 
his  bed-room ;  those  to  his  wife,  upon  his  reaching  there. 

Wherever  the  bodily  or  mental  feelings  of  an  individual  are  material  to  be 
proved,  the  usual  expressions  of  such  feelings  are  original  and  competent  evi- 
dence. Those  expressions  are  the  natural  reflexes  of  what  it  might  be  impos- 
sible to  show  by  other  testimony.  If  there  be  such  other  testimony,  this  may 
be  necessary  to  set  the  facts  thus  developed  in  their  true  light,  and  to  give 
them  their  proper  effect.  As  independent  explanatory  or  corroborative  evi- 
dence, it  is  often  indispensable  to  the  due  administration  of  justice.  Such 
declarations  are  regarded  as  verbal  aots^  and  are  as  competent  as  any  other 
testimony,  when  relevant  to  the  issue.  Their  truth  or  falsity  is  an  inquiry  for 
the  jury. 

In  actions  for  the  breach  of  a  promise  to  marry,  such  evidence  is  always 
received  to  show  the  affection  of  the  plaintiff  for  the  defendant  while  the 
engagement  subsisted,  and  the  state  of  her  feelings  after  it  was  broken  off; 
and,  in  actions  for  criminal  conversation,  to  show  the  terms  upon  which  the 
plaintiff  and  his  wife  lived  together  before  the  cause  of  action  arose.  Upon 
the  same  ground,  the  declarations  of  the  party  himself  are  received  to  prove 
his  condition,  ills,  pains  and  symptoms,  whether  arising  from  sickness,  or  an 
injury  by  accident  or  violence.  If  made  to  a  medical  attendant,  they  are  of 
more  weight  than  if  made  tb  another  person.  But  to  whomsoever  made,  they 
are  competent  evidence.  Upon  these  points,  the  leading  writers  upon  the  law 
of  evidence,  both  in  this  country  and  in  England,  are  in  accord.  1  Greenl. 
Ev.,  §  102;  1  Phillips,  Ev.  (last  ed.),  p.  183;  1  Taylor  on  Ev.,  478,  §  518. 

There  is  a  limitation  of  this  doctrine  that  must  be  carefully  observed  in  its 

application.     Such  evidence  must  not  be  extehded  beyond  the  necessity  upon 

which  the  role  is  founded.     It  must  relate  to  the  present,  and  not  to  the  past. 

Anything  in  the  nature  of  narration  must  be  excluded.     It  must  be  confined 

strictly  to  such  complaints,  expressions  and  exclamations  as  furnish  evidence 

'  83 


§  oo.  EVIDENCE. 

of  ''  a  present  existing  pain  or  malady."  Bacon  v.  Inhabitants,  etc.,  7  Cusli., 
586.  Examined  by  the  standard  of  these  rules,  the  testimony  to  which  this 
exception  relates  was  properly  admitted. 

§  6 5.  Decl<iratioTii8  iriade  by  the  deceased  at  or  about  the  time  of  the  injury 
alleged  to  have  been  tfce  cause  of  his  death  are  competent  evidence  of  the  cause 
and  nature  of  that  iyijury. 

The  other  exception  requires  a  fuller  examination.  Was  it  competent  to 
prove  the  fall  by  the  declarations  of  the  assured  made  under  the  circumstances 
disclosed  in  the  bill  of  exceptions?  In  Thompson  and  Wife  v.  Trevanion, 
Skinner,  402,  the  action  was  for  the  battery  and  wounding  of  the  Avife.  Lord 
Chief  Justice  Holt  '*  allowed  what  the  wife  said  immediately  upon  the  hurt 
received,  and  before  that  she  had  time  to  contrive  or  devise  anything  for  her 
own  advantage,  to  be  given  in  evidence."  The  reporter  adds :  "  Quod  nota. 
This  was  at  7iisi  priics  in  Middlesex,  for  wounding  the  wife  of  the  plaintiff." 
This  case  was  referred  to  by  Lord  EUenborough  with  approbation  in  the  case 
before  him  of  Aveson  v.  Kinnaird,  6  East,  197.  In  that  case  Lawrence,  jus- 
tice, in  answer  to  the  objection  that  such  evidence  was  hearsay,  said :  *^  It  is  in. 
every  day's  experience  in  actions  of  assault,  that  what  a  man  has  said  of  him- 
self to  his  surgeon  is  evidence  to  show  what  he  has  suffered  by  the  assault."' 
Id.,  19L 

The  King  v.  Foster,  6  Carr.  &  P.,  325,  was  an  indictment  for  manslaughter, 
for  killing  the  deceased  by  driving  a  cab  over  him.  A  wagoner  was  called  as 
a  witness  for  the  prosecution.  He  stated  that  he  saw  the  cab  drive  by  at  a 
very  rapid  rate,  but  did  not  see  the  accident,  and  that  immediately  after,  on 
hearing  the  deceased  groan,  he  went  to  him  and  asked  him  what  was  the  mat- 
ter. The  counsel  for  the  prisoner  objected,  that  what  was  said  b}'^  the  de- 
ceased, in  the  absence  of  the  prisoner,  could  not  be  received  in  evidence. 
Gurney,  baron,  said  that  what  the  deceased  said  at  the  instant,  as  to  the  cause 
of  the  accident,  was  clearly  admissible.  Park,  justice,  said  that  it  was  the 
best  possible  testimony  that,  under  the  circumstances,  could  be  adduced  to 
show  what  knocked  the  deceased  down.  Mr.  Justice  Patterson  concurred. 
The  prisoner  was  convicted. 

In  The  Commonwealth  v.  M'Pike,  3  Cush.,  181,  the  indictment,  as  in  the 
preceding  case,  was  for  manslaughter.  The  defendant  was  charged  with  kill- 
ing his  wife.  It  appeared  that  the  deceased  ran  up  stairs  from  her  own  room, 
in  the  night,  crying  murder,  and  bleeding.  Another  woman,  into  whose  room 
she  was  admitted,  went,  at  her  request,  for  a  physician.  A  third  person,  who 
heard  her  cries,  went  for  a  watchman,  and  on  his  return  proceeded  to  the 
room  where  she  was.  He  found  her  on  the  floor,  bleeding  profusely.  She 
said  the  defendant  had  stabbed  her.  The  defendant's  counsel  objected  to  the 
admission  of  this  declaration  in  evidence.  The  objection  was  overruled.  The 
supreme  court  of  Massachusetts  held  that  the  evidence  was  properly  ad- 
mitted. It  was  said  that  the  declaration  was  "  of  the  nature  of  res  gestm^^  and 
that  the  time  when  it  was  made  was  so  recent,  after  the  injury  was  inflicted, 
as  to  justify  receiving  it  upon  that  ground. 

It  is  not  easy  to  distinguish  this  case  and  that  of  The  King  v,  Foster,  in 
principle,  from  the  case  before  us,  as  regards  the  point  under  consideration. 
In  Aveson  v.  Kinnaird,  it  was  ^id  by  Lord  EUenborough  that  the  declara- 
tions were  admitted  in  the  case  in  Skinner  because  they  were  a  part  of  the 
res  gesUB. 

To  bring  such  declarations  within  this  principle,  generallv,  they  must  be 
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contemporaneous  with  the  main  fact  to  which  they  relate.  But  this  rule  is 
by  no  means  of  universal  application.  In  Rawson  v.  Haigh,  2  Bingh.,  99,  a 
debtor  had  left  England  and  gone  to  Paris,  where  he  remained.  The  question 
was,  whether  his  departure  from  England  was  an  act  of  bankruptcy,  and  that 
depended  upon  the  intent  by  which  he  was  actuated.  To  show  this  intent,  a 
letter  written  in  France,  a  month  after  his  departure,  was  received  in  evidence. 
Upon  full  argument,  it  was  held  that  it  was  properly  received.  Baron  Park 
said:  "It  is  impossible  to  tie  down  to  time  the  rule  as  to  the  declarations.  We 
most  judge  from  all  the  circumstances  of  the  c^se.  We  need  not  go  the 
len^h  of  saying  that  a  declaration,  made  a  month  after  the  fact,  would,  of 
itself,  be  admissible;  but  if,  as  in  the  present  case,  there  are  connecting  cir- 
cumstances, it  may,  even  at  that  time,  form  a  part  of  the  whole  res  gestcB,"^^ 

Where  a  peddler's  wagon  was  struck  and  the  peddler  injured  by  a  locomo- 
tive, the  supreme  court  of  Pennsylvania  said;  "We  cannot  say  that  the 
declaration  of  the  engineer  was  no  part  of  the  7v«  (jentw.  It  was  made  at  the 
time  —  in  view  of  the  goods  strewn  along  the  road  by  the  breaking  up  of 
the  boxes — and  seems  to  have  grown  directly  out  of  and  immediately  after 
the  happening  of  the  fact?'^  The  declaration  was  held  to  be  "  ^i  part  of  the 
transaction  itself. '^^     llanover  Railroad  Co.  v.  Coyle,  55  Penn.  St.,  402. 

§  56.  Rule  as  to  the  admissibility  of  deidaration^  a^  part  of  the  ren  gestce. 

In  the  complexity  of  human  affairs,  wha^  is  done  and  what  is  said  are*  often 
so  related  that  neither  can  be  detached  without  leaving  the  residue  fragmen- 
tary and  distorted.  There  may  be  fraud  and  falsehood  as  to  both;  but  there 
is  no  ground  of  objection  to  one  that  does  not  exist  equally  as  to  the  other. 
To  reject  the  verbal  fact  would  not  unf requently  have  the  same  effect  as  to 
strike  out  the  controlling  member  from  a  sentence,  or  the  controlling  sentence 
from  its  context.  The  docftrine  of  re^  gestas  was  considered  by  this  court  in 
Beaver  v,  Taylor,  1  Wall.,  637.  What  was  said  in  that  case  need  not  be  re- 
peated. Here  the  principal  fact  is  the  bodily  injury.  The  ns  gvnta'  are  the 
statements  of  the  cause  made  by  the  assured  almost  contemporaneously  with 
its  occurrence,  and  those  relating  to  the  consequences  made  while  the  latter 
subsisted  and  were  in  progress.  Where  sickness  or  affection  is  the  subject  of 
inquiry,  the  sickness  or  affection  is  the  principal  fact.  The  res  gcstce  are  the 
declarations  tending  to  show  the  reality  of  its  existence,  and  its  extent  and 
character.  The  tendency  of  recent  adjudications  is  to  extend,  rather  than  to 
narrow,. the  scope  of  the  doctrine.  Rightly  guarded  in  its  practical  applica- 
tion, there  is  no  principle  in  the  law  of  evidence  more  safe  in  its  results.  There 
is  none  which  rests  on  a  more  solid  basis  of  reason  and  authority.  We  think 
it  was  properly  applied  in  the  court  below. 

In  the  ordinary  concerns  of  life,  no  one  would  doubt  the  truth  of  these  dec- 
larations, or  hesitate  to  regard  them,  uncontradicted,  as  conclusive.  Their 
probative  force  would  not  be  questioned.  Unlike  much  other  evidence,  equally 
cogent  for  all  the  purposes  of  moral  conviction,  they  have  the  sanction  of  law 
lus  well  as  of  reason.  The  want  of  this  concurrence  in  the  law  is  often  deeply 
to  be  regretted.  Appleton  on  Evidence,  ch.  11,  12.  The  weight  of  this  re- 
flection, in  reference  to  the  case  under  consideration,  is  increased  by  the  fact 
that  what  was  said  could  not  be  received  as  "dying  declarations,"  although 
the  person  who  made  them  was  dead,  and  hence  could  not  be  called  as  a 
witness. 

Judgment  affirmed. 
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Dissenting  opinion  by  Mr.  Justice  Clifford,  Nelson,  J.,  concurring. 

Questions  as  to  the  rules  of  evidence  "  are  of  vast  importance  to  all  orders 
and  conditions  of  men  "  interested  therein,  as  parties  in  common  law  suits,  as 
life,  liberty  and  property  depend  very  largely  upon  their  strict  observance, 
that  proper  testimony,  pertinent  to  the  issue,  m£^y  not  be  excluded,  and  that 
incompetent  and  improper  testimony  may  not  be  received.  Child  v,  Hepburn, 
7  Cranch,  295 ;  Rex  v,  Eriswell,  3  Terra,  721. 

"  One  of  these  rules,"  says  Chief  Justice  Marshall,  "  is  that  hearsay  evidence 
is,  in  its  own  nature,  inadmissible.  Not  only  because  it  supposes  that  better 
testimony  might  be  adduced  to  prove  the  alleged  fact,  but  on  account  of  its 
intrinsic  weakness,  its  incompetency  to  satisfy  the  mind  of  the  existence  of  the 
fact,  and  the  frauds  which  might  be  practiced  under  its  color."  Experience 
shows  that  wrong  verdicts  are  the  usual  result  of  wrong  rulings  in  admitting 
improper  testimony,  or  in  rejecting  that  which  was  competent  and  material. 
Appellate  courts,  viewing  the  matter  in  that  light,  are  therefore  prompt  to  cor- 
rect such  errors  and  to  reverse  judgments  founded  on  verdicts  produced  or 
influenced  by  such  erroneous  rulings. 

§  67.  Rules  of  evidence. 

All  courts  agree  that  the  introduction  of  evidence  to  the  jury  is  governed  by 
certam  fixed  principles  of  law,  and  text-writers  usually  treat  the  subject  under 
four  general  heads:  1.  That  the  et'idence  must  correspond  with  the  allegations 
and  be  confined  to  the  issue.  2.  That  the  substance  of  the  declaration  must 
be  proved  to  warrant  a  verdict  in  favor  of  the  plaintiff.  3.  That  the  burden 
of  proving  a  proposition  or  issue  lies  on  the  party  holding  the  afBrraative.  4. 
That  the  best  evidence,  of  which  the  case  in  its  nature  is  susceptible,  must 
always  be  produced.     1  Greenl.  Ev.,  §  50. 

Founded,  as  the  action  is,  upon  a  policy  of  insurance,  it  becomes  necessary, 
in  order  to  understand  the  precise  bearing  of  the  rulings  embraced  in  the  ex- 
ceptions, to  examine  the  terms  of  the  contract,  and  to  refer  to  the  exact  issue 
tendered  in  the  declaration.  By  the  terms  of  the  policy,  insurance,  for  the 
period  of  one  year,  in  the  sum  of  $5,000,  was  granted  by  the  defendants  to  the 
late  husband  of  the  plaintiff,  against  "  personal  injury  caused  by  any  accidents 
within  the  meaning  of  this  policy,"  .  .  .  and  such  injuries  as  shall  occasion 
death  within  three  months  from  the  happening  thereof,  and  also  against  any 
such  personal  injury,  though  not  fatal,  if  the  assured  was  thereby  absolutely 
and  totally  disabled  from  the.  prosecution  of  his  usual  employment.  After  set- 
ting out  the  policy  in  full,  the  declaration  alleges  that  the  assured,  on  the  1st 
of  July  in  the  same  year,  "  accidentally  fell  down  a  pair  of  stairs  in  the  city  of 
Chicago,  in  said  county,  and  was  severely  injured  thereby,"  and  that  the  as- 
sured, within  three  months  after  the  happening  of  the  said  accident,  died,  and 
that  the  death  of  the  assured  "  was  occasioned  by  said  injury  and  accident." 

Defendants  appeared  and  pleaded  that  they  never  promised  in  manner  and 
form  as  alleged  in  the  declaration,  which  presented  the  direct  issue,  w^hether 
the  assured  met  with  the  accident  and  injury  described  in  the  declaration,  and 
whether  his  death  was  occasioned  by  '*  the  personal  injuries  caused  "  by  that 
accident,  as  therein  alleged.  Payment  of  the  sum  insured,  in  case  of  such  per- 
sonal injury  or  death  occasioned  by  any  accident  within  the  terms  of  the 
policy,  was  to  be  made  to  the  plaintiff,  and  she  was  examined  as  a  witness  to 
support  her  claim  against  the  defendant  corporation. 

Several  witnesses  *' testified  as  to  back  stairs  being  there,  leading  to  the  back 
yard,"  but  "no  witness  testified  that  he  saw  the  deceased  fall  down  the  steps," 

86 


IN  GENERAL.  §58. 

and  there  was  no  testimony  upon  the  subject,  except  that  given  by  the  plaintiff 
and  the  son  of  the  deceased,  as  recited  in  the  bill  of  exceptions.  She  testified 
that  between  12  and  1  o'clock  (July  18,  1866),  he  (her  husband)  got  up  and 
went  down  stairs  for  the  purpose  described ;  that  she  did  not  know  how  long 
he  was  gone,  but  "  when  he  came  back,  he  said  he  had  fallen  down  the  stairs 
and  almost  killed  himself;  that  he  had  hit  and  hurt  the  back  part  of  his  head  ^ 
in  falling  down  the  stairs  which  led  out  back."  Objection  was  duly  taken  to 
the  testimony  of  the  witness  as  to  the  declarations  of  the  husband,  but  the 
court  overruled  the  objection,  and  the  defendants  then  and  there  excepted. 

His  son  was  also  examined  and  testified  that  he  saw  his  father,  about  12 
o'clock  that  night,  lying  with  his  head  on  the  counter,  and  that  "  he  asked 
him  what  was  the  matter,  and  he  answered  that  he  had  fallen  down  the  back 
stairs  and  hurt  himself  very  bad."  Seasonable  objection  was  also  made  to 
the  introduction  of  this  testimony,  but  the  court  admitted  it,  and  the  defend- 
ant excepted,  as  appears  by  the  transcript.  Viewed  in  the  light  of  the  facts, 
as  here  stated,  which  are  carefully  and  accurately  drawn  from  the  record,  I 
am  clearly  of  the  opinion  that  the  declarations  of  the  deceased,  as  given  in  the 
testimony  of  those  witnesses,  were  inadmissible,  and  that  the  judgment  of  the 
circuit  court  should  be  reversed. 

§  68.  Definition  of  res  gestm. 

Mere  declarations,  made  by  a  third  person,  not  under  oath,  it  is  conceded, 
are  hearsay,  but  the  argument  is,  that  the  declaration  given  in  evidence  in  this 
case  may  be  regarded  as  part  of  the  r^  gestm^  and,  therefore,  that  the  testi- 
mony of  both  witnesses  was  properly  admitted  as  original  evidence.  Decla- 
rations of  a  party  to  a  transaction,  though  he  was  not  under  oath,  if  they 
were  made  at  the  time  any  act  was  done  which  is  material  as  evidence  in  the 
issue  before  the  court,  and  if  they  were  made  to  explain  the  act,  or  to  unfold 
its  nature  and  quality,  and  were  of  a  character  to  have  that  effect,  are  treated, 
in  the  law  of  evidence,  as  verbal  acts,  and  as  such  are  not  hearsay,  but  may 
be  introduced  with  the  principal  act  which  they  accompany,  and  to  which 
they  relate,  as  original  evidence,  because  they  are  regarded  as  a  part  of  the 
principal  act,  and  their  introduction  in  evidence  is  deemed  necessary  to  define 
that  act  and  unfold  its  true  nature  and  quality.     Enos  v.  Tuttle,  3  Conn.,  250. 

But  such  declarations  cannot  properly  be  received  as  evidence,  unless  the 
principal  act  which  they  accompany,  and  to  which  they  relate,  is,  itself,  mate- 
rial to  the  issue  to  be  submitted  to  the  jury,  nor  unless  the  declarations  were 
made  at  the  time  the  principal  act  was  done,  nor  unless  they  were  of  a  char- 
acter to  explain  that  act,  or  to  unfold  its  true  nature  and  quality,  as  they  are 
only  admissible  as  incident  to  the  principal  act,  and  because  they  are  a  part  of 
it,  and  are  necessary  to  explain  and  define  its  true  character.  Corinth  v.  Lin- 
coln, 34  Me.,  312;  Noyes  v.  Ward,  19  Conn.,  269;  Moore  v,  Meacham,  10  N. 
Y.,  210;  Osborn  v.  Bobbins,  37  Barb.,  482.  When  the  inquiry  is  into  the 
nature  and  character  of  a  certain  transaction,  not  only  what  was  done,  says 
Mr.  Koscoe,  but  also  what  was  said  by  those  •  present,  during  tlie  contiiivance 
of  the  transaction^  is  admissible  for  the  purpose  of  illustrating  its  peculiar 
character  and  circumstances:    Koscoe  on  Ev.,  23. 

Undoubtedly,  whenever  evidence  of  an  act  done  by  a  party  is  admissible, 
the  declarations  he  made,  at  the  time  the  act  was  done,  are  also  admissible,  if 
they  were  of  a  character  to  elucidate  and  unfold  the  act,  because  they  derive 
a  degree  of  credit  from  the  act  itself,  and  do  not  rest  entirely  upon  a  state- 
ment not  made  under  oath.     Sessions  v,  little,  9  X.  H.,  271.     Unless,  however, 
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they  were  made  at  the  time  the  act  was  done,  or  during  the  continuance  of 
the  transaction  constituting  the  principal  fact,  they  are  not  admissible,  as  in 
that  state  of  the  case  they  cannot  derive  any  credit  from  the  principal  fact, 
which  alone  renders  them  admissible  in  evidence. 

Verbal  and  written  declarations  are  admissible,  says  Mr.  Phillips,  "  when 
they  accompany  some  act,  the  nature,  object  or  motives  of  which  are  the  sub- 
ject of  inquiry."  In  such  cases,  he  says,  words  are  receivable  as  original  evi- 
dence, on  the  ground  that  what  is  said  at  the  time  affords  legitimate,  if  not 
the  best,  means  of  ascertaining  the  character  of  such  equivocal  acts  as  admit  of 
explanation  from  those  indications  of  the  mind  which  language  aflfords.  Phil- 
lips on  Ev.,  ed.  1868,  185. 

§  69.  To  be  part  of  the  res  gestw^  declarations  must  he  viade  at  the  time  of 
the  act  to  which  they  are  referred. 

Evidently,  the  rule  as  understood  by  the  author  of  that  work  Avould  not 
admit  the  declarations,  unless  they  were  made  at  the  time  the  act  was  done, 
or  during  the  continuance  of  the  transaction;  but  the  annotator  is  even  more 
explicit,  as  he  expressly  adopts  the  rule  laid  down  in  the  leading  case,  that  to 
be  a  part  of  the  res  gestce^  the  declarations  must  have  been  made  at  the  time 
of  the  act  done,  which  they  are  supposed  to  characterize,  and  have  been  well 
calculated  to  unfold  the  nature  and  character  of  the  facts  which  they  are  in- 
tended to  explain,  and  so  to  harmonize  with-  them  as  obviously  to  constitute 
one  transaction.    Enos  v.  Tuttle,  3  Conn.,  250. 

Much  of  the  difficulty  in  the  application  of  the  rule  arises  from  the  nature 
of  the  principal  act,  especially  in  cases  where  it  is  continuous,  or  extends  for  a 
considerai)le  time,  as  in  questions  of  domicile,  or  of  bankruptcy ;  but  there  is 
no  difficulty  in  applying  the  rule  in  cases  where  the  principal  act  is  single  and 
well  defined  as  to  time,  nor  is  there  any  well-considered  case,  which  gives  any 
countenance  to  the  admission  of  such  declarations,  unless  they  are  made  at  the 
time  the  principal  act  was  done,  or,  as  in  the  case  of  a  riot,  during  the  contin- 
uance of  the  transactions.  Russell  v,  Frisbie,  19  Conn.,  209 ;  Carter  v,  Eeals, 
M  K  H.,  412;  Price  v.  Powell,  3  Comst.,  322;  Ridley  v,  Gyde,  9  Ring.,  351. 

Equity  rules  are  the  same  as  the  rules  at  common  law,  as  appears  by  the 
decision  of  Chancellor  Walworth,  In  the  matter  of  Taylor,  9  Paige,  617,  in 
which  he  held  that  the  declarations  of  parties,  and  other  attending  circum- 
stances, in  order  to  render  them  admissible  as  a  part  of  the  res  gestae^  must  be 
contemporaneous  with  the  main  fact  under  consideration,  and  to  which  they 
were  intended  to  give  character.    Frink  v,  Coe,  4  Greene,  556. 

Suppose  the  rule  to  be  that  such  declarations  are  inadmissible,  unless  made 
at  the  time  the  principal  act  was  done,  still  it  is  contended  that  the  rulings  of 
the  court,  in  admitting  the  declarations  in  this  case,  may  be  sustained  as  fall- 
ing within  the  rule  laid  down  in  the  case  of  Commonwealth  v.  McPike,  3 
Cush.,  184,  and  the  opinion  of  the  majority  of  the  court,  as  just  read,  rests 
chiefly  upon  that  ground.  The  indictment,  in  that  case,  was  for  manslaughter, 
and  the  evidence  introduced  showed  that  the  deceased,  on  the  morning  she 
received  the  mortal  blow,  ran  from  her  room,  where  her  husband,  the  defend- 
ant, was,  to  a  room  occupied  by  the  witness,  in  the  same  house,  crying  mur- 
der ;  and  when  admitted  to  the  room,  she  said  she  was  killed.  Another  witness 
heard  the  cry  of  murder,  and  went  for  a  watchman,  and  when  he  returned,  he 
went  to  the  room  where  the  wounded  woman  was,  and,  among  other  things,  she 
said  to  him  that  her  husband  had  stjcbbed  her,  and  told  the  witness  what  she 
wanted  done  if  she  died. 
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Objection  was  taken  to  the  statement,  as  to  the  declaration  of  the  wife,  that 
the  defendant  had  stabbed  her,  but  the  court  admitted  the  testimony,  and  the 
case  was  removed  to  the  supreme  court  for  revision.  Other  exceptions  were 
taken  to  the  rulings  of  the  court,  but  they  were  all  overruled,  the  court  hold- 
ing that  the  statement  of  the  wife,  as  to  the  cause  and  manner  of  the  injury, 
might  be  "sustained,  upon  the  ground  that  the  testimony  was  of  the  nature  of 
the  res  g€%t(BP  No  authorities  are  cited  in  support  of  the  proposition,  and  the 
opinion  upon  that  point  is  very  brief,  and  seems  to  rest  mainly  upon  the  clos- 
ing sentence  upon  that  subject,  which  is  lis  follows :  "  In  the  admission  of  tes- 
timonv  of  this  character,  much  must  be  left  to  the  exercise  of  the  sound 
discretion  of  the  presiding  judge." 

Prior  to  that  date  all  the  decisions  of  that  court  had  been  in  strict  con- 
formity to  the  rule,  that  declarations  not  under  oath,  in  order  to  be  admissible 
as  original  evidence,  must  have  been  made  at  the  time  the  principal  act  was 
done  or  committed,  as  before  explained,  unless  they  were  admitted  as  decla- 
rations in  articnlo  niortis;  and  every  decision  made  by  that  court,  upon  that 
subject,  since  that  case  was  detennined,  is  equally  explicit  in  prescribing  the 
same  rule.  Reference  will  be  made  to  a  few  of  the  subsequent  cases  to  estab- 
lish that  proposition. 

§  60.  Rules  of  evidence  on  the  snhject  of  hearsay  and  nnsworn  declarations. 

Where  the  bodily  or  mental  feelings  of  a  party  are  to  be  proved,  the  usual 
and  natural  expressions  of  such  feelings  are  considered  competent  and  original 
evidence  in  his  favor.  Bacon  v.  Charlton,  7  Cush.,  586.  Such  evidence,  how- 
ever, S4iy  the  court,  is  not  to  be  extended  beyond  the  necessity  on  which  the 
rule  is  founded ;  and  they  add,  that  anything  in  the  nature  of  narration  or 
statement  is  to  be  carefully  excluded,  and  the  testimony  (unless  the  statement 
was  made  by  a  patient  to  a  medical  man)  is  to  be  confined  strictly  to  such 
complaints  and  expressions  as  usually  and  naturally  accompany,  and  furnish 
evidence  of,  z,  present  existing  pain  or  malady.  Before  the  year  expired,  the 
same  question,  tinder  a  different  state  of  facts,  was  again  presented  to  that 
court,  and  in  view  of  the  importance  of  the  questions,  and  of  their  frequent 
occurrence,  the  court  came  to  the  conclusion  to  consider  the  subject  somewhat 
more  at  large  than  they  had  heretofore  done,  and  to  set  forth  and  illustrate 
"the  principles  and  tests  by  which  this  class  of  questions  must  be  determined."^ 
Lund  V.  Tyngsborough,  9  Cush.,  41.     They  accordingly  decided: 

1.  That  the  admission  of  such  evidence  is  not  left  to  the  discretion  of  the 
presiding  judge,  as  had  sometimes  been  supposed;  that  its  admission  is  gov- 
erned by  principles  of  law,  which  must  be  applied  to  particular  cases  as  other 
principles  are  applied,  in  the  exercise  of  a  judicial  judgment,  and  that  errors 
of  judgment  in  the  case,  as  in  other  cases,  may  be  examined  and  corrected. 
Tatham  v.  Wright,  6  Nev.  &  Mann.,  151. 

2.  That  a  declaration,  if  it  has  its  force  by  itself,  as  an  abstract  statement, 
detached  from  any  particular  fact  in  question,  is  not  admissible  in  evidence, 
because  it  dei>ends  for  its  effect  on  the  credit  of  the  person  making  it,  and 
therefore  is  heai'say. 

3.  That  mere  narrative  is  never'  admissible,  because  such  statements  are  de- 
tached from  any  material  act  which  is  pertinent  to  the  issue. 

4.  That  whenever  the  act  of  the  party  may  be  given  in  evidence,  his  decla- 
rations, made  at  the  time,  are  also  admissible,  if  they  were  calculated  to 
elucidate  and  explain  the  character  and  'quality  of  the  act,  and  were  so  con- 
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nected  with  it  as  to  derive  credit  from  the  act  itself,  and  to  constitute  one 
transaction. 

5.  That  there  must  be  a  main  or  principal  fact  or  transaction,  and  that  such 
declarations  onZy  a.re  admissible  as  grow  out  of  the  principal  transaction,  serve 
to  illustrate  its  character,  are  contemporary  with  it,  and  derive  some  degree  of 
credit  from  it. 

G.  Tiiat  the  main  act  or  transaction  is  not,  in  every  case,  necessarily  confined 
to  a  particular  point  of  time,  but  whether  it  is  so  or  not  depends  solely  upon 
the  nature  and  character  of  the  act  or  transaction. 

Search  is  made  in  vain  for  any  decided  case,  where  the  principles  and  tests 
which  regulate  and  control  the  admission  of  such  evidence  are  so  satisfactorily 
stated,  and  with  so  much  fullness  and  clearness,  as  in  that  case.  Meek  v.  Perry, 
36  Miss.,  261.  Narration  of  the  cause  and  manner  of  the  injury  has  been 
carefully  excluded  since  that  decision  in  the  courts  of  that  state,  even  where 
the  statements  were  made  by  a  patient  to  his  physician,  as  will  be  seen  by  the 
case  of  Chapin  v.  Marlborough,  9  Gray,  245,  which  was  decided  six  years  later. 
By  the  statement  of  the  case,  it  appears  that  the  plaintiff  called  a  physician, 
and  w^ished  him  to  examine  his  leg,  saying  that  it  gave  him  great  pain,  and 
the  physician  testified  that  he  said  that  he  had  been  struck  by  a  horse,  on  that 
leg,  four  or  five  months  before. 

Seasonable  objection  was  made  to  the  evidence,  but  the  judge,  at  the  trial, 
admitted  it,  and  the  case  was  transferred  to  the  supreme  court,  where  a  new 
trial  was  granted.  In  disposing  of  the  case  the  court  say  the  exception  must 
be  sustained,  which  was  to  the  admission  of  the  plaintiff's  statement  to  his 
physician  that  his  leg  had  been  struck  by  a  horse;  and  the  court  add,  that  it 
was  a  statement  of  a  fact,  "  and  was  used  as  evidence  of  ihatfaxiV^  It  was, 
therefore,  wrongly  admitted,  which  shows  to  a  demonstration  that  the  evi- 
dence in  this  case  was  also  wrongly  admitted,  because  it  was  admitted  and 
used  as  evidence  to  prove  that  the  injury  and  death  of  the  assured  were  occa- 
sioned by  the  alleged  accident. 

Death  was  occasioned  by  a  stab,  in  the  case  of  Commonwealth  v,  Haokett, 
2  Allen,  139,  and  it  is  suggested  that  the  ruling  in  that  case  qualifies  the  doc- 
trine, as  laid  down  in  the  preceding  case,  but  there  is  no  foundation  for  the 
suggestion,  as  the  court  say,  that  the  declaration  given  in  evidence  was  uttered 
immediately  after  the  homicidal  act,  in  the  hearing  of  a  person  who  was  pres- 
ent when  the  mortal  stroke  was  given,  who  heard  the  fii*st  words  uttered  by 
the  deceased,  and  who  went  to  him,  after  so  brief  an  interval  of  time,  that  the 
declaration  or  exclamation  of  the  deceased  (I  am  stabbed)  may  fairly  be  deemed 
a  part  of  the  same  sentence  as  that  which  followed  instantly  after  the  stab 
with  the  knife  was  inflicted. 

Many  bodily  sensations  and  ailments  are  of  such  a  character  that  they  can 
only  be  known  to  the  person  who  experiences  them,  and,  in  view  of  that  fact, 
the  supreme  court  of  that  state  decided,  in  the  case  of  Barber  v.  Merriam,  11 
Allen,  322,  that  the  statements  of  a  patient  to  his  physician,  as  to  the  character 
and  seat  of  his  ailments,  when  made  for  the  purpose  of  receiving  medical  ad- 
vice, were  admissible  in  an  action  for  a  personal  injury;  but  they  expressly 
affirmed  the  doctrine  of  the  previous  decisions,  to  which  reference  has  been 
made. 

Declarations  of  a  narrative  character  were  again  offered  in  the  subsequent 

case  of  Commonwealth  v.  Densmore,  12  Allen,  537,  and  they  were  again  re- 
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jected  as  hearsay  evidence;  and  the  leading  case  of  Lund  v,  Tyngsborough  was 
again  approved  and  reafSrmed.  Examined  in  the  light  of  the  decisions  made 
by  the  supreme  court  of  Massachusetts,  since  the  case  of  Commonwealth  v, 
McPike,  I  am  of  the  opinion  that  the  rulings  of  the  circuit  court  in  this  case 
find  no  support  from  any  reported  case  in  the  volumes  of  the  Massachusetts 
Reports. 

Next  suggestion  is,  that  those  rulings  may  be  sustained  upon  the  authority 
of  the  case  of  Rex  v.  Foster,  6  Carr.  &  P.,  325,  and  of  the  case  of  Thompson  v. 
Trevanion.  Skinner,  402,  but  those  cases  are  so  imperfectly  reported  that  they 
can  hardly  be  said  to  be  reliable.  Grant,  however,  that  the  reports  of  the  cases, 
though  meager,  are  reliable,  still,  I  am  of  the  opinion  that  the  rules  of  evidence 
there  adopted  are  contrary  to  the  modern  decisions  in  both  countries.  They 
are  both  specially  noticed  by  Mr.  Roscoe,  in  his  valuable  treatise  on  the  Law 
of  Evidence,  and  he  says  they  "  are  difficult  to  reconcile  with  established  prm- 
ciples."  Both  admit  the  declarations  to  extend  to  the  particulars  of  what  was 
said,  and  though  they  [ihe  declarations)  wpre  both  made  in  close  proximity  to 
the  event  to  which  they  relate,  it  is  very  questionable,  indeed,  says  the  same 
writer,  whether. that  ground  alone  is  sufficient  to  render  them  admissible. 
Koscoe's  Crim.  Ev.,  20. 

§  61 .  Testa  of  admissible  hearsay  evidence. 

Both  of  these  cases  are  also  cited  by  Taylor  in  his  more  recent  work  upon 
the  Law  of  Evidence,  and  yet  the  rules  which  he  promulgates,  as  tests  to  reg- 
ulate the  admission  of  such  evidence,  show  that  the  rule  adopted  in  those  cases 
is  not  crood  law.     His  leading  tests  are  as  follows : 

1.  That  declarations,  though  admissible  as  evidence  of  the  declarant's 
knowledge  or  belief  of  the  facts  to  which  they  relate,  and  of  his  intentions  re- 
specting them,  are  no  proof  of  the  facts  themselves,  and  therefot'e,  if  it  be 
necessary  to  show  the  existence  of  such  facts,  proof  aliunde  must  be  laid 
before  the  jury.     1  Taylor  on  Ev.,  §  523. 

2.  That,  although  acts,  by  whomsoever  done,  are  res  gestw^  if  relevant  to  the 
matter  in  issue,  yet,  if  they  be  irrelevant,  declarations,  qualifying  or  explain- 
ing them,  will,  together  with  the  acts  themselves,  be  rejected.     Id.,  §  524. 

3.  That  where  an  act  done  is  evidence  per  se^  a  declaration  accompanying 
that  act  may  .well  be  evidence,  if  it  reflects  light  upon  or  qualifies  the  act, 
but  where  the  act  is,  in  its  own  nature,  irrelevant  to  the  issue,  and  where  the 
declaration ^r  se  cannot  be  received,  no  case  has  yet  established  the  rule  that 
the  union  of  the  two  Avill  render  them  admissible.  Id.,  g  524;  Redfield  on 
Carriers  and  Bailments,  §  454. 

4.  That  an  act  cannot  be  varied,  qualified  or  explained  by  a  declaration 
which  amounts  to  no  more  than  a  mere  narrative  of  a  past  transaction,  nor  by 
an  isolated  conversation,  nor  by  an  isolated  act  done  at  a  later  period.  Taylor 
on  Ev.,  §  526;  Nutting  v.  Page,  4  Gray,  584. 

Condemned  by  all  these  tests,  it  is  impossible  to  admit  that  the  two  cases 
relied  on,  as  supporting  the  rulings  of  the  circuit  court,  can  be  good  law,  and 
if  not,  then  those  rulings  stand  unsupported  in  principle  or  by  any  well-con- 
sidered English  or  American  decision.  Wright  v.  Tatham,  5  CI.  &  Finn.,  07U; 
S.  C,  7  Ad.  «fe  Ell.,  389.  Obviously,  the  main  fact  in  the  case  before  the  court 
was  the  alleged  accident,  and  the  bill  of  exceptions  finds  that  there  was  no 
other  evidence  to  prove  that  material  allegation  than  the  testimony  of  the 
plaintiff,  and  the  son  of  the  deceased,  who  knew  nothing  of  what  had  occurred, 
except  what  the v  were  told  by  the  injured  party.  Baker  i\  Griffin,- 10  Bosw.,  142. 
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Whenever  the  bodily  or  mental  feelings  of  an  individual  are  material  to  be 
proved,  the  usual  expressions  of  such  feelings,  made  at  the  time  in  question, 
are  admissible  for  that  purpose,  but  they  are  not  admissible  to  prove  a  past 
occurrence,  nor  to  prove  that  they  were  occasioned  by  such  an  accident  as 
that  alleged  in  the  declaration  as  the  foundation  of  the  plaintiff's  claim. 

TURNER  V.  YATES. 
(16  Howard,  14>29.     1853.) 

Opinion  by  Mr.  Jui3ticE  Curtis. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  district  of  Marvland.  The  action  was  debt  on  the  bond 
of  the  plaintiffs  in  error,  the  condition  of  which  was  as  follows: 

"  Whereas  the  said  Joseph  C.  Yates  is  about  to  lend  and  advance  to  William 
H.  F.  Turner  the  sura  of  $12,000,  in  such  sums  and  at  such  times  as  the  said 
William  may  designate  and  appoint;  which  designation,  and  appointment  and 
advances,  it  is  hereby  agreed  shall  be  evidenced  by  notes  drawn  by  the  said 
William  in  favor  of  the  said  Harry  F.  Turner,  agent,  and  .by  the  latter  in- 
dorsed, or  by  drafts  drawn  by  the  said  William  H.  F.  Turner  in  favor  of  the 
said  Harry  F.  Turner,  agent,  on,  and  accepted  or  paid  by,  the  said  Yates, 
indorsed  by  said  Harry  F. 

"  And  whereas  the  said  Harry  F.  Turner,  Sterling  Thomas  and  James  F. 
Purvis  have  agreed,  as  the  consideration  for  the  said  loan,  to  secure  the  said 
Yates  the  payment  of  the  sum  of  $6,000,  and  interest  thereon,  part  of  the 
said  loan ;  and  the  said  Harry  F.  Turner,  with  Kobert  Turner  and  Absalom 
Hancock,  have  entered  into  a  bond  similar  to  this,  for  the  payment  of  the 
other  $6,000  and  interest : 

"Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said  Will- 
iam H.  F.  Turner,  at  the  expiration  of  twelve  months  from  the  date  hereof, 
shall  well  and  truly  pay  to  the  said  Joseph  C.  Yates,  his  executors,  adminis- 
trators or  assigns,  all  such  sum  or  sums  of  money  as  may  be  owing  to  the  said 
Yates,  by  the  said  William  H.  F.  Turner,  evidenced  as  aforesaid,  at  the  said 
expiration  of  the  said  twelve  months,  or  in  case  the  said  William  H.  F.  Turner 
should  fail  or  omit  to  pay  said  sum  or  sums  of  money,  at  said  time,  if  the  said 
Sterling  Thomas  and  James  F.  Purvis,  or  either  of  them,  shall  well  and  truly 
pay  to  the  said  Yates,  his  executors,  administrators  or  assigns,  so  much  of  said 
sum  or  sums  of  money  as  may  then  be  owing,  as  shall  amount  to  $6,000  and 
interest,  in  case  so  much  be  owing,  with  full  legal  interest  thereon,  or  such 
sum  or  sums  of  money  as  may  be  owing,  with  interest  thereon,  in  case  the 
same  should  amount  to  less  than  $6,000,  then  this  obligation  shall  be  null  and 
void,  otherwise  to  remain  in  full  force  and  virtue  in  law. 

"Harry  F.  Turner,  [seal.] 
"  Sterling  Thomas,  [seal.] 
"  James  F.  Purvis.       [seal.]  " 

The  defense  was,  that,  seven  hundred  boxes  of  bacon  had  been  consigned  by 
William  Turner  to  Gray  &  Co.,  in  London,  for  sale,  and  having  been  sold,  the 
whole  of  its  proceeds  ought  to  be  credited  against  the  advance  of  §12,000, 
mentioned  in  the  condition  of  the  bond.  The  plaintiff  did  not  deny  that  the 
merchandise  was  received  by  Gray  tV:.Co.  for  sale,  and  sold  by  them,  but  in- 
sisted that  the  property  belonged  to  Harry,  and  not  (o  William  Turner,  and 

so  no  part  of»its  proceeds  were  thus  to  be  credited;  and   that,  if  Lound  to 
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cicdit  any  part  of  these  })roceeds,  there  was  first  to  be  deducted  the  amount 
of  a  draft  for  §5,733,  drawn  by  Harry  Turner  on  the  plaintiff  specifically 
against  this  property,  which  draft  the  plaintiff  was  admitted  to  have  accepted 
and  paid. 

Upon  this  part  of  the  case,  the  district  judge  who  presided  at  the  trial  ruled : 
'•  If  the  jury  believe  that  defendants  executed  and  delivered  the  bond  now- 
sued  upon,  and  that  Harry  F.  Turner,  in  the  transactions,  after  occurring,  in 
relation  to  the  bacon  at  Chattanooga,  was  either  the  principal  in  such  transac- 
tions, or  acted  as  agent  of  William  H.  F.  Turner,  then  defendants  are  entitled 
only  to  be  credited  for  one-half  of  the  net  amount  of  the  shipments  of  bacon 
made  by  them,  after  deducting  from  the  proceeds  of  sales  of  such  bacon  all 
liens  thereon,  including  in  such  liens  the  draft  of  §5,733  drawn  as  an  advance 
on  such  bacon.^' 

This  ruling  having  been  excepted  to,  several  objections  to  its  correctness 
have  been  urged  at  the  bar  by  the  counsel  of  the  plaintiffs  in  error.  The  first 
is,  that  the  bond  does  not  show  the  advances  were  actually  made,  and,  there- 
fore, the  judge  ought  to  have  directed  the  jury  to  inquire  concerning  that 
fact.  It  is  a  sufficient  answer  to  this  objection  to  state,  what  the  record  shows, 
that,  in  the  course  of  the  trial,  the  plaintiff,  having  put  in  evidence  drafts  cor- 
res]K>nding  with  those  mentioned  in  the  bond,  amounting  to  §12,000,  the  de- 
fendants admitted  their  genuineness,  and  that  they  were  all  paid  at  the  times 
noted  thereon.  The  fact  that  the  $12,000  was  advanced  was  not  therefore  in 
issue  between  the  parties,  and  there  was  no  error  in  not  directing  the  jury  to 
inquire  concerning  it. 

^  62.  Where  a  contract  appears  hy  W7*itte?i  papers  withoxtt  reference  to  extra- 
neons  facts^  it  is  for  the  court  to  construe  those  papers. 

It  is  further  objected  that  in  his  instruction  to  the  jury  the  judge  assumed 
that  the  draft  of  $5,733  was  drawn  against  this  consignment,  instead  of  leav- 
ing the  jury  to  find  whether  it  was  so  drawn.  The  draft  itself  and  the  letter 
of  advice  were  in  the  case.  The  draft  requested  the  drawee  to  "charge  the 
;^me  to  account  as  advised."  The  letter  of  advice  states:  "I  have  this  day 
drawn  on  you  at  ninety  days  for  $5,733,  being  $10.50  per  box  on  five  hundred 
and  forty -four  boxes  singed  bacon,"  etc.  This  was  a  part  of  the  merchandise 
in  controversy.  It  was  clearly  within  the  province  of  the  court  to  interpret 
these  written  papers,  and  inform  the  jury  whether  they  showed  a  drawing 
against  this  property.  When  a  contract  is  to  be  gathered  from  a  commercial 
correspondence  which  refers  to  material  extraneous  facts,  or  only  shows  part 
of  a  course  of  dealing  between  the  parties,  it  is  sometimes  necessary  to  leave 
the  meaning  and  effect  of  the  letters,  in  connection  with  the  other  evidence, 
to  the  jury.     Brown  v.  McGran,  14  Pet.,  493. 

But  this  was  not  such  a  case ;  and  we  think  the  judges  rightly  informed  the 
jury  that  this  draft  was  drawn  against  this  property.  Whether,  being  so  drawn, 
it  l>ound  the  property  and  its  proceeds  so  that  in  this  action  its  amount  was  to  be 
deducted  therefrom,  depended  upon  other  considerations,  which  are  exhibited  in 
the  other  part  of  the  instruction.  Assuming,  what  we  shall  presently  consider, 
that  there  was  evidence  from  which  the  jury  might  find  that  Harry,  who  drew 
the  draft,  was  either  himself  the  owner  of  the  property,  and  so  the  principal, 
or,  if  not,  that  he  was  the  agent  of  William,  there  can  be  no  doubt  of  the  cor- 
rectness of  this  instruction,  unless  there  was  something  in  the  case  to  show 
that  the  owner  of  the  consignment  could  not  bind  its  subject  by  a  draft  made 
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and  accepted  on  the  faith  of  it.  This  is  not  to  be  presumed ;  and  if  the  two 
defendants,  who  were  sureties  on  this  bond,  assert  that  they  had  a  right  to  have 
the  whole  of  the  proceeds  of  this  property  appropriated  to  the  repayment  of 
the  advance  of  $12,000  for  which  they  were  in  part  liable,  it  was  incumbent 
on  them  to  prove  that  the  ordinarx'^  power  of  a  consignor,  by  himself  or  his 
agent,  to  draw  against  his  property,  with  the  consignee's  consent,  was  effect- 
ually restrained  by  some  contract  with  the  sureties,  or  of  which  they  could 
avail  themselves.  We  have  carefully  examined  the  evidence  on  the  record, 
and  are  unable  to  discover  any  which  would  have  warranted  the  jury  in  find- 
ing such  a  contract. 

The  bond  itself  contains  no  intimation  of  it.  And,  although  the  evidence 
tends  to  prove  that  the  sureties  had  reason  to  expect  that  bacon  would  be 
packed  and  sent  to  Gray  &  Co..  and  that,  through  such  consignments,  the  ad- 
vance of  $12,000  might  be  partly  or  wholly  repaid,  they  do  not  appear  to  have 
stipulated  or  understood  that  William  was  to  have  no  advance  on  such  prop- 
erty. Indeed,  the  real  nature  of  the  transaction  seems  to  have  been  that  the 
bond  was  taken  to  cover  an  ultimate  possible  deficit,  after  the  property  should 
have  been  sold  and  all  liens  satisfied;  leaving  William,  their  principal,  free  to 
create  such  liens  as  he  might  find  expedient  in  the  course  of  the  business. 

We  are  also  of  opinion  that  there  was  evidence  in  the  case  from  which  the 
jury  might  find  that  Harry  was  held  out  to  the  plaintiff,  by  William,  as  his 
agent,  as  well  for  the  purpose  of  drawing  against  this  property  as  for  other 
purposes.  The  letter  from  William  Turner  to  the  plaintiff,  of  the  14th  JSTo- 
vember,  1849,  and  the  agreement  of  Harry,  appended  to  it,  tend  strongly  to 
prove  this.     They  are  as  follows : 

"  Chattanooga,  Tenn.,  November  14,  1849. 
"  Mb.  Jos.  C.  Yates  : 

^^  Dear  Sir  —  In  consideration  of  the  advance  of  $12,000  made  me  by  you 
for  the  purpose  of  packing  meats  for  the  English  market,  I  hereby  bind  my- 
self to  make  my  whole  shipments,  of  whatever  kind  they  may  be,  to  your 
friends  in  London  or  Liverpool,  Messrs.  B.  Charles  T.  Gray  &  Son,  for  the 
entire  season,  or  longer,  till  such  advance  shall  have  been  oaid  off,  together 
with  any  other  that  I  may  be  permitted  to  draw  for. 

"  I  am,  dear  sir,  your  most  obedient  servant, 

"  W.  H.  F.  Turner. 

"I  agree  to  see  the  above  carried  out  in  good  faith,  and  bind  myself  for  the 
due  fulfillment  of  it.  ''  Harry  F.  Turner,  Agent  of 

"  W.  H.  F.  Turner." 

It  thus  appears  that  further  advances  to  William  were  contemplated  as  a 
part  of  the  arrangement  with  him;  and  Harry,  as  agent  of  William,  was  to 
see  the  whole  arrangement  carried  out  upon  his  personal  responsibility.  If, 
as  these  witnesses  show,  Harry  was  agent  for  William,  for  carrying  out  the 
whole  arrangement,  and  further  drawing  was  contemplated  as  a-part  of  it  it 
necessarily  follows  he  was  his  agent  thus  to  draw.  It  is  shown  by  the  corre- 
spondence that  Harry  had  the  sole  charge  of  getting  the  property  down  to 
the  §ea-board  from  the  interior,  and  of  shipping  it;  and  that  he  had  incurred 
large  debts  on  account  of  it;  and,  finally,  William  Turner  has  not,  so  far  as 
appears,  repudiated  his  act  in  drawing,  and  the  defendants  now  claim  the 
benefit  of  a  consignment,  on  the  faith  of  which  the  draft  in  question  was 

accepted. 
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§  63.  Whether  a  party  may  open  upon  one  line  of  proof ^  and  durmg  the  trial 
change  to  another^  is  a  matter  of  discretion  with  the  court. 

Under  these  circumstances,  our  opinion  is  that  it  was  not  improper  for  the 
judge  to  leave  it  to  the  jury  to  find  whether  Harry  was  the  agent  of  William, 
if  he  were  not  himself  the  owner  of  the  property.  Nor  do  we  think  these 
two  states  of  fact  present  such  inconsistent  grounds  as  ought  not  to  have  been 
submitted  to  the  jury.  It  is  true,  Harry  could  not  be  at  the  same  time  prin- 
cipal and  agent;  but  it  often  happens  in  courts  of  justice,  that  a  right  may  be 
presented  in  an  alternate  form  or  upon  different  grounds. 

If  one  party  has  dealt  with  another  as  an  agent,  it  would  be  strange  if  the 
transaction  should  be  held  invalid  because  it  is  proved  on  the  trial  he  was 
principal  —  and  e  converso.  The  substantial  question,  in  such  a  case,  is  a  ques- 
tion of  power  to  do  an  act;  and  this  power  may  be  shown,  either  by  proving 
he  had  it  in  his  own  right,  or  derived  it  from  another.  Of  course,  there  may 
be  cases  where  the  allegations  of  the  parties  on  the  record  restrict  them  to  one 
line  of  proof;  and  there  may  be  others  in  which  the  court,  to  guard  against 
surprise,  should  not  allow  a  party  to  open  one  line  of  ])roof,  and  in  the  course 
of  the  trial  abandon  it  and  take  an  inconsistent  one.  But  this  last  is  a  matter 
of  practice,  subject  to  the  sound  discretion  of  the  court,  and  not  capable  of 
revision  here  upon  a  writ  of  error.  We  hold  the  second  instruction,  which 
involved  the  merits  of  the  case,  to  be  correct.  The  other  bills  of  exception 
relate  chiefly  to  questions  of  evidence. 

§  64.  An  invoice  is  presumed  to  go  with  evei^y  consignment.  Secondary  evi- 
dence is  not  admissible  if  the  invoice  is  in  the  hands  cf  the  consignee. 

In  the  course  of  the  trial,  the  defendants  introduced  a  witness  who  testified 
that  he  made  out  an  invoice  of  the  seven  hundred  boxes  of  bacon,  and  sent  it 
by  mail  to  the  plaintiflF,  who  was  the  agent  of  Gray  &  Co.,  to  whom  the  prop- 
erty was  consigned  in  London.  The  defendants  then  called  on  the  plaintiff  to 
produce  this  invoice  under  the  following  agreement: 

"  It  is  agreed  between  the  plaintiflf  and  defendant  in  this  cause,  that  either 
|)arty  shall  produce,  upon  notice  at  the  trial  table,  any  papers  which  may  be 
in  his  possession,  subject  to  all  proper  legal  exceptions  as  to  their  admissibility 
or  effect  as  evidence;  and  that  handwriting,  where  genuine,  shall  be  admitted 
without  proof.  "  S.  T.  Wallis,  for  plaintiff. 

"  Benj.  C.  Barroll,  for  defendants. '^ 

The  plaintiff  said  the  invoice  was  not  in  his  possession.  The  defendants  then 
offered  to  prove  its  contents.  But  the  court  was  of  opinion  it  was  to  be  pre- 
sumed the  invoice  had  gone  to  the  consignees  in  London,  who  were  competent 
witnesses  to  produce  the  original;  and,  therefore,  parol  evidence  of  the  con- 
tents of  the  paper  was  excluded. 

This  ruling  was  correct.  So  far  as  appears,  this  was  the  only  invoice  made. 
Every  consignment  of  merchandise,  regularly  made,  requires  an  invoice.  It 
is  the  universal  usage  of  the  commercial  world  to  send  one  to  the  consignee. 
The  revenue  laws  of  our  own  country,  and  we  believe  of  all  countries,  assume 
the  existence  of  such  a  document  in  the  hands  of  the  consignee  on  the  arrival 
of  the  merchandise.  It  was  the  clear  duty  of  the  plaintiff,  when  he  received 
the  invoice,  to  send  it  to  the  consignees  in  London.  The  presumption  was, 
that  he  had  done  what  is  usually  done  in  such  cases,  and  what  his  duty  re- 
quired. If  the  paper  was  in  the  hands  of  the  consignees  in  London,  second- 
ary evidence  was  not  admissible.    For  it  was  not  within  the  written  agreement 

tu  produce  papers  which  applied  only  to  those  in  the  possession  of  the  plaint- 
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iff;  and  though  the  plaintiff  was  an  agent  of  those  consignees,  and  seems  to 
have  been  suing  for  their  benefit,  yet,  aside  from  the  written  agreement,  the}- 
must  be  treated  either  as  parties  or  third  persons.  If  as  parties,  they  were 
entitled  to  notice  to  produce  the  paper;  if  as  third  persons,  their  depositions 
should  have  been  taken,  or  some  proper  attempt  made  to  obtain  it.  This  also 
disposes  of  the  fifth  exception;  because,  if  the  evidence  in  the  cause  had  some 
tendency  to  prove  the  document  had  been  retained,  the  offer  of  the  plaintiff 
to  prove  the  contrary,  and  the  election  by  the  defendants  to  rest  their  motion 
for  the  admission  of  the  parol  evidence  upon  a  concession  that  the  fact  was 
as  the  plaintiff  offered  to  prove  it,  instead  of  first  calling  for  that  proof,  must 
preclude  them  now  from  objecting  that  the  proof  was  not  given. 

§  65.  In  a  commercial  case  correspondence  co^inected  icith  the  facts  in  isstce  is 
generally  admissible  evident. 

The  second  exception  relates  to  the  admission  of  pertain  correspondence 
respecting  this  property,  between  the  plaintiff  and  Harry  Turner  and  Messrs. 
Gadsden  &  Co.,  of  Charleston,  S.  C,  before  the  property  was  shipped  to  Lon- 
don, and  also  the  accounts  of  sales  of  the  property,  which  were  introduced  by 
the  plaintiffs  for  the  purpose  of  showing  that  they  were  dealing  with  Harry 
Turner  as  principal,  and  under  a  separate  contract  with  him.  We  have  no 
doubt  of  the  admissibility  of  this  evidence  for  the  purpose  for  which  it  was 
offered.  Whether  Harry  was  principal  or  agent,  it  was  competent  and  im- 
portant for  the  plaintiff  to  prove  that  he  was  dealt  with  and  treated  as  a 
principal;  and  there  could  be  no  better  evidence  of  it  than  the  correspondence 
concerning  the  transaction.  On  the  trial  of  a  commercial  cause,  such  a  cor- 
respondence is  not  only  generally  admissible,  but  it  is  often  the  highest  evidence 
of  the  nature  of  the  acts  of  the  parties  and  the  capacities  in  which  they  acted, 
and  the  relations  thev  sustained  to  each  other.  It  must  be  observed  that  the 
plaintiff,  in  one  aspect  of  his  case,  had  three  things  to  prove:  First,  that  there 
was  a  distinct  arrangement  with  Harry  to  ship  jfroperty  to  Gray  ct  Son,  and 
receive  advances  on  it.  Second,  that  the  plaintiff  and  Gray  &  Son  acted  on 
the  belief  that  this  consignment  was  made  under  that  arrangement.  Third, 
that,  in  point  of  fact,  this  consignment  was  made  by  Harry  on  his  own  account, 
and  not  on  account  of  William.  And  evidence  showing  that  Harry,  being  in 
possession  of  the  property,  consigned  it  to  them,  accompanying  or  preceded 
by  such  letters  as  showed  the  consignment  to  be  for  his  own  account,  was 
clearly  admissible  upon  each  of  these  points.  It  is  true  it  might,  nevertheless, 
be  the  property  of  William,  and  really  sent  for  his  account;  but  that  was  a 
question  for  the  jury  upon  the  whole  evidence. 

§  66.  Evidence  of  declaration^  made  in  presence  of  tJie  opposite  parties  is 
admissible. 

The  third  exception  relates  to  the  admission  of  the  testimony  of  Mr. 
Thomas,  respecting  certain  declarations  made  to  him  by  Mr.  Ward.  We  do 
not  deem  it  necessary  to  detail  the  evidence,  it  being  sufficient  to  say  that,  so 
far  as  these  declarations  were  made  in  the  presence  of  all  the  defendants,  they 
were  of  such  a  character,  and  made  under  such  circumstances,  as  imperatively 
to  have  required  them  to  deny  their  correctness  if  they  were  untitle ;  and 
therefore  thev  were  clearlv  adjnissible.  So  far  as  Mr.  Ward's  declarations 
were  made  to  Mr.  Teackle,  when  the  defendants  were  not  present,  they  are 
stated  to  have  been  merely  a  repetition  of  his  former  statements. 

The  judge  left  them  to  the  jury,  with  the  following  instruction:  ''If  the 

jury  find  that  W.  J.  Ward^ilsq.,  was,  ift  his  communication  with  the  plaintiff's 
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counsel,  accompanied  by  the  defendants,  and  that  defendants  referred  plaintifiTs 
counsel  to  said  Ward  to  adjust  and  settle  the  differences  between  them,  that 
said  defendants  are  bound  b}'  the  acts  and  declarations  of  said  Ward,  although 
he  was  only  retained  by  11.  F.  Turner  as  such,  unless  such  limitations  of 
retainer  were  stated  to  plaintiff  or  his  counsel." 

This  was  sufficiently  favorable  to  the  defendants.  It  was  really  of  no  im- 
portance whether  Mr.  Ward  was  counsel  for  one  or  all  the  defendants,  if  Ihey 
united  in  referring  Mr.  Thomas  to  him  to  adjust  the  mode  of  preparing  the 
pa|)ers;  and,  in  our  opinion,  there  was  evidence  from  which  the  jury  might 
tind  such  an  authority  to  have  been  given  by  the  defendants  jointly.  We 
consider  the  fourth  exception  untenable.  If  it  was  usual  to  pay  a  commission 
for  such  services,  it  was  properly  charged  in  this  case,  there  being  no  evidence 
to  show  that  there  was  a  special  agreement  to  render  the  services  without  pay, 
or  for  less  than  the  customary  commission.  The  sixth  exception  was  taken 
on  account  of  the  admission  of  the  testimony  of  Mr.  Teackle,  and  certain  letters 
of  Gray  &  Co.  and  IlaiTy  Turner.  The  former  has  already  been  disposed  of 
in  considering  the  third  exception,  and  the  latter  in  considering  the  second 
exception  respecting  the  correspondence  of  Harry  Turner,  most  of  the  observa- 
tions upon  which  are  applicable  to  these  lettei*s. 

^67.  The  record  viust  show  that  the  exception  was  taken  at  ths  time  its  cause 
arose. 

The  remaining  bill  of  exceptions  is  in  the  following  words: 

"'  Upon  the  further  trial  of  this  case,  after  the  instructions  prayed  for  had 
\yeen  argued,  and  the  court  had  decided  to  refuse  the  same,  and  had  granted 
the  two  instructions  set  out  on  the  defendants'  seventh  exception,  the  defend- 
ants' counsel  having  prepared  out  of  court  their  exceptions  thereto,  and  to  the 
other  pomts  of  law  ruled  by  the  court  and  excepted  to  during  this  trial  im- 
mediately after  the  court  had  so  decided,  and  before  the  bailiff  to  the  jury  was 
sworn,  or  the  jury  had  withdrawn  from  the  bar  of  the  court,  presented  their 
said  exceptions,  and  moved  the  court  to  sign  and  seal  the  same  before  the 
verdict  should  be  rendered ;  but  tlie  court  refused  so  to  do,  and  refused  to  con- 
sider the  said  exceptions,  or  either  of  them,  under  the  rule  of  that  court,  No- 
vember 25,  1846,  at  the  November  term  thereof. 

"'  Ordered,  that  whenever  either  party  shall  except  to  any  opinion  given  by 
the  court,  the  exception  shall  be  stated  to  the  court  before  the  bailiff  to  the 
jury  is  sworn,  and  the  bill  of  exceptions  afterwards  drawn  out  in  writing,  and 
pnesented  to  the  court  during  the  term  at  which  it  is  reserved,  otherwise  it  will 
not  be  sealed  by  the  court." 

In  Walton  v.  The  United  States,  9  Wheat.,  657,  this  court  said:  "  We  do  not 
mean  to  say  (and  in  point  ot  practice  we  know  Jt  to  be  otherwise;  that  the 
bill  of  exceptions  should  be  formally  drawn  and  signed  before  the  trial  is  at 
an  end.  It  will  be  sufficient  if  the  exception  be  taken  at  the  trial  and  noted 
by  the  court  with  the  requisite  certainty,  and  it  may  afterwards,  according  to 
the  rules  of  the  court,  be  reduced  to  form  and  signed  by  the  judge;  and  so  in 
fact  is  the  general  practice.  But  in  all  such  cases  the  bill  of  exceptions  is 
signed  nunc  pro  tun<i,  and  it  purports  on  its  face  to  be  the  same  as  if  it  had 
been  reduced  to  form  and  signed  during  the  trial ;  and  it  would  be  a  fatal  error 
if  it  were  to  appear  otherwise;  for  the  original  authority  under  which  bills  of 
4'xception  are  allowed  has  always  been  considered  as  restricted  to  matters  of 
••xception  taken  pending  the  trial  and  ascertained  before  the  verdict."  To 
what  was  there  said  this  court  has  steadiW  adhered.  4  Pet.,  106;  11  Pet.,  1S5; 
Vol.  XVII  — 7  9T  " 
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4  How.,  15.  The  record  must  show  that  the  exception  was  taken  at  that  stage 
of  the  trial  when  its  cause  arose. 

§  68.  The  courts  may  regulcUe  the  time  and  manner  of  m.aking  out  bills  of 
exceptions. 

The  time  and  manner  of  placing  the  evidence  of  the  exception  formally  on 
the  record  are  matters  belonging  to  the  practice  of  the  court  in  which  the 
trial  is  held.  The  convenient  dispatch  of  business,  in  most  cases,  does  not 
allow  the  preparation  and  signature  of  bills  of  exceptions  during  the  progress 
of  a  trial.  Their  requisite  certainty  and  accuracy  can  hardly  be  secured,  if 
any  considerable  delay  afterwards  be  permitted ;  and  it  is  for  each  court  in 
which  cases  are  tried  to  secure,  by  its  rules,  that  prompt  attention  to  the  sub- 
ject necessary  for  the  preservation  of  the  actual  occurrences  on  which  the 
validity  of  the  exception  depends;  and  so  to  administer  those  rules  that  no 
artificial  or  imperfect  case  shall  be  presented  here  for  adjudication.  The  rule 
of  the  circuit  court  for  the  district  of  Maryland  is  unobjectionable,  and  this 
exception  is  overruled.  The  judgment  of  the  circuit  court  is  affirmed,  with 
costs. 

BANK  V,  KENNEDY. 
(17  Wallace,  1^29.     1872.) 

Error  to  the  Supreme  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  Kennedy,  receiver  of  the  Merchants'  National  Bank, 
brought  suit  for  $50,000  alleged  to  be  due  to  that  bank  from  the  Bank  of  the 
Metropolis  on  a  check  drawn  by  Robinson.  The  Bank  of  the  Metropolis  ad- 
mitted that  it  owed  the  $50,000,  but  offered  in  part  payment  the  note  of 
Sherman,  the  cashier  of  the  Merchants'  Bank,  for  $20,000,  alleging  that  the 
note,  ostensibly  that  of  Sherman,  represented  a  loan  made  to  the  Merchants' 
Bank.     There  was  a  judgment  for  the  plaintiff. 

§  69,  A  receiver  of  a  national  haiiJc  m.ay  sue  as  receiver  or  in  the  name  of  the 
hank  without  the  order  of  the  comptroller  of  the  currency^  in  the  collection  of 
d^ts  due  to  the  hank. 

Opinion  by  Mr.  Justice  Bradley. 

The  first  and  second  errors  assigned  are  that  the  plaintiff,  who  is  a  receiver 
appointed  by  the  comptroller  of  the  currency  under  the  fiftieth  section  of  the 
national  banking  law,  is  not  entitled  to  bring  suit  without  the  authority  or 
direction  of  the  said  comptroller  —  which  is  not  alleged  or  shown  in  this  case ; 
and  that  the  action  cannot  be  maintained  by  the  receiver  in  his  own  name  as 
such.  These  objections  are  based  upon  the  language  of  the  act  referred  to,  as 
well  as  the  general  nature  of  the  receiver's  office.  The  statute  (sec.  50,  \\\ 
Stat,  at  Large,  114:)  enacts: 

"  That  on  becoming  satisfied,  as  specified  in  this  act,  that  any  association 
has  refused  to  pay  its  circulating  notes  as  therein  mentioned,  and  is  in  default, 
the  comptroller  of  the  currency  may  forthwith  appoint  a  receiver^  and  require 
of  him  such  bond  and  security  as  he  shall  deem  proper,  who,  under  the  direr- 
tion  of  the  comptroller^  shall  take  possession  of  the  books,  records  and  assets  of 
every  description  of  such  association,  collect  all  dehts^  dues  and  claims  helong^intj 
to  such  association^  and,  upon  the  order  of  a  court  of  competent  jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful  debts,  and  on  a  like  order  sell  all 
the  real  and  personal  property  of  such  association,  on  such  terms  as  the  court 
shall  direct;  and  may,  if  necessary  to  pay  the  debts  of  such  association,  enforce 
the  individual  liability  of  the  stockholders  provided  for  by  the  twelfth  section 
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of  this  act;  and  such  receiver  shall  pay  over  all  money  so  made  to  the  treas- 
urer of  the  United  States,  subject  to  the  order  of  the  comptroller,"  etc. 

We  have  already  decided  in  the  case  of  this  very  receiver  that  he  may  bring 
suit  in  his  own  name  or  use  the  name  of  the  association.  Kennedy  v.  Gibson, 
8  Wall.,  506  (Banks,  Nat.,  §§  6-12).  The  subject  was  also  lately  discussed  in 
the  case  of  The  Bank  of  Bethel  v.  The  Pahquioque  Bank,  14  Wall.,  3s;^ 
(Banes,  Nat.,  §§  252-56),  and  the  same  views  were  held;  the  action  in  thatcavsc 
being  brought  against  the  insolvent  bank.  This  disposes  of  the  question  as 
to  the  legal  right  of  the  receiver  to  sue. 

§  70.  A  receiver  camwty  without  the  sanction  of  the  comptroller^  sue  the  stock- 
holders Jhr  contribution  under  the  hanking  act. 

It  remains,  therefore,  to  determine  whether  it  is  necessary  for  the  receiver, 
before  bringing  suit  in  an  ordinary  case  of  a' debt  or  claim  due  the  bank,  to 
have  the  order  of  the  comptroller  for  that  purpose.  In  the  case  already  re- 
ferred to,  the  receiver  had  instituted  a  suit  in  equity  against  some  of  the 
stockholders  of  the  bank  for  the  purpose  of  charging  them  with  the  personal 
liability  prescribed  by  the  twelfth  section  of  the  act ;  and  w^e  held  that  he  had 
no  right  to  do  this  without  the  comptroller's  direction.  But  it  will  be  perceived 
that  that  was  a  very  special  case,  out  of  the  ordinary  course,  and  one  which 
involved  an  important  consideration  of  the  polity  to  be  pursued.  Stockholders 
are  not  ordinary  debtors  of  the  bank,  but  are  rather  in  the  light  of  creditors, 
their  stock  being  regarded  as  a  liability.  They  are  entitled  to  all  the  surplus  that 
remains,  if  any  should  remain,  after  the  payment  of  the  debts.  They  are  only 
conditionally  liable  for  those  debts  after  all  the  ordinary  resources  of  the  bank 
have  been  exhausted,  and  they  ought  not  to  be  prosecuted  without  due  regard 
to  the  circumstances  of  the  case.  The  determination  on  the  part  of  those 
charged  with  winding  up  the  afiFairs  of  the  bank  to  resort  to  this  ultimate 
remedy  requires  the  exercise  of  due  consideration;  and  a  receiver  ought  not  to 
take  it  upon  himself  to  decide  so  important  a  question  without  reference  to 
the  comptroller,  under  whose  direction  he  acts.  Although  it  is  his  duty  to  col- 
lect the  assets  of  the  institution,  he  does  not  distribute  them,  and  cannot  ordi- 
narily know,  without  reference  to  the  comptroller,  whether  a  prosecution  of 
the  stockholders  will  be  necessary  or  not.  Hence  our  decision  in  the  case  of 
Kennedy  v.  Gibson  cannot  fairly  be  quoted  for  the  government  of  a  case  like 
the  present,  which  is  a  suit  to  recover  an  ordinary  debt. 

The  language  of  the  statute  authorizing  the  appointment  of  a  receiver  to 
act  under  the  direction  of  the  comptroller  means  no  more  than  that  the  re- 
ceiver shall  be  sxibject  to  the  direction  of  the  comptroller.  It  does  not  mean 
that  he  shall  do  no  act  without  special  instructions.  His  very  appointment 
makes  it  his  duty  to  collect  the  assets  and  debts  of  .the  association.  With 
regard  to  ordinary  assets  and  debts,  no  special  direction  is  needed;  no  unusual 
exercise  of  judgment  is  required.  They  are  to  be  collected  of  course;  that  is 
what  the  receiver  is  appointed"  to  do.  We  think  there  was  no  error  in  the  de 
cision  of  the  court  below  on  these  points,  and  that  the  action  was  properly 
brought  by  the  receiver. 

§71.  Conversations  between  parties  to  a  transaction  relative  to  it  are  competent 
^mdenoe  as  part  of  the  res  gestWj  although  such  conversations  reJuted  to  written 
papers  other  than  the  one  sited  on. 

We  next  come  to  the  special  ground  of  litigation  in  this  case.  The  cause 
was  tried  before  a  jury,  and  evidence  was  adduced  j^re?  and  twi.upon  the  prin- 
cipal subject  of  controversy,  namely,  whether  the  note  given  by  Sherman  to 
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the  defendants,  on  the  27th  of  February,  was  given  on  his  individual  account 
for  a  loan  made  to  hira  personally,  or  whether  it  was  given  on  the  account  of 
the  Merchants'  Bank  (of  which  he  w^as  cashier)  for  a  loan  made  to  it.  We  are 
called  upon  to  decide  upon  the  legality  of  certain  rulings  as  to  evidence  which 
took  place  during  the  trial  and  upon  the  correctness  of  the  charge  to  the  jury. 

After  the  plaintiff  had  proved  the  j^resentation  of  the  check  on  the  1st  of 
May,  and  the  payment  of  it  to  the  messenger  of  the  Merchants'  Bank,  in  cer- 
tain mone\'s  and  securities,  including  the  note  in  question;  and  had  proved  by 
Sherman,  the  cashier,  of  the  Merchants'  Bank,  that  the  defendants  refused  to 
take  the  note  back  and  pay  the  cash  instead,  he  })roceeded  to  prove  by  Sher- 
man the  circumstances  under  w^hich  the  note  had  been  given  to  the  defend- 
ants, the  substance  of  which  was  that  on  the  27th  of  February  he  applied  to 
Hutchinson,  cashier  of  the  defendants,  for  a  loan  to  himself  of  §20,000,  to  en- 
able him  to  purchase  some  stock  in  the  Merchants'  Bank,  and  that  this  note 
was  given  for  that  loan,  with  the  certificate  of  the  stock  attached  as  collateral; 
and  that  he  received  therefor  tw^o  drafts  for  $10,000  each  on  Baltimore  and 
Philadelphia  banks,  payable  to  C.  A.  Sherman,  cashier;  that  he  indorsed  them 
as  cashier,  and  that  the  proceeds,  when  paid,  went  to  the  credit  of  the  Mer- 
chants' Bank.  The  drafts  being  produced  in  evidence,  the  plaintiff's  counsel 
then  asked  the  witness  what  took  place,  when  the  drafts  were  about  to  be 
drawn,  between  him  and  Hutchinson  in  regard  to  the  form  of  the  drafts. 
This  evidence  was  objected  to,  was  allowed,  and  an  exception  taken,  which  is 
the  subject  of  the  third  assignment  of  error. 

It  is  argued  by  the  counsel  for  plaintiffs  in  error  that  this  evidence  was  cal- 
culated to  explain  or  vary  the  legal  effect  of  the  drafts  themselves.  We  do 
not  think  so.  Those  drafts  are  not  sued  on  in  this  action.  They  are  intro- 
duced merely  as  part  of  the  r<?«  gestce  of  the  loan,  and  the  conversation  of  the 
parties  on  the  subject  of  the  drafts  was  also  a  part  of  that  res  gestce.  They 
equally  constituted  parts  of  the  transaction.  The  witness  might  have  preferred 
to  receive  the  drafts  in  that  form;  he  might  have  preferred  to  receive  drafts 
payable  to  any  third  person.  Evidence  as  to  the  reason  why  they  were  made 
in  one  form  rather  than  another  does  not  in  the  least  vary  or  contradict  the 
drafts  themselves.  As  the  form  of  the  drafts  might  confuse  the  jury,  the 
plaintiflFs  had  a  clear  right  to  explain  how  they  came  to  be  made  as  they  were. 
The  fact  in  question  was  the  loan.  The  circumstances  of  the  negotiation  con- 
stituted the  7'€8  gestcR  of  the  loan.  The  drafts  were  one  of  those  circumstances; 
the  conversation  of  the  parties  was  .another.  Evidence  of  the  reason  wh^"  a 
loan  was  made  in  particular  funds  or  securities,  instead  of  cash,  is  perfectly 
competent  where  it  will  tend  to  elucidate  the  nature  of  the  transaction  when 
that  is  the  question  at  issue.  The  question  here  was,  whether  the  loan  was 
made  to  Sherman  or  to  the  bank.  The  note  given  for  the  repayment  of  the 
loai^  was  given  by  Sherman  individually.  The  drafts  in  which  he  received 
the  loan  were  made  payable  to  him  as  cashier.  Neither  the  one  nor  the  other 
of  these  documents  can  prevent  the  parties  from  showing,  as  a  matter  of  fact, 
to  whom  the  loan  was  really  made.  The  defendants  were  endeavoring  through- 
out the  cause,  contrarv  to  the  form  of  the  note,  to  show  that  it  was  reallv  the 
obligation  of  the  bank,  and  that  the  loan  was  made  to  the  bank.  This  they 
had  a  clear  right  to  do,  as  tlie  plaintiff  had  an  equally  clear  right  to  show  the 
contrary.  The  principle  which  governs  such  cases  was  explained  and  enforced 
by  this  court  in  the  case  of  Baldwin  v.  The  Bank  of  Newbury,  1  Wall.,  24:0, 

241  (§g  1067-69,  infra).     There  was  no  error  in  the  admission  of  this  evidence. 
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§  72.  Conversations  relative  to  a  purchase  Tjuhz^h  is  consummated  Try  mea/ns  of 
such  conversations  constitute  part  of  the  res  gestce  ijf/the.  purchase. 

The  next  exception,  which  is  the  subject  of  the  fourtli' assignment  of  error, 
related  to  evidence  of  a  similar  character.  Sherman,  on- his  cross-examination, 
stated  that  he  had  learned  about  the  stock  being  for  sale  from  -Mr.  Huyck,  the 
president  of  the  Merchants'  Bank,  without  knowing  whose  stock  it^Avjis  until 
he  had  made  arrangements  for  his  loan,  and  went  to  Iluyck  for  th^  jc^Ttificate 
of  stock,  when  he  found  that  it  belonged  to  one  English,  a  director *of  Jbhe. 
bank.  He  was  then  asked,  on  re-examination  by  the  plaintiff,  what  HiiycK 
said  at  the  time  of  delivering  him  the  certificate,  as  to  the  sale,  delivery  and 
price  of  the  stock.  To  this  the  defendants'  counsel  objected,  but  the  question 
was  allowed. 

We  think  that  in  this  also  there  was  no  error.  The  object  of  the  cross- 
examination  evidently  was  to  show  that  the  bank,  through  its  president,  was 
coDcerned  in  the  purchase  of  the  stock,  and  that,  therefore,  the  loan  must 
have  been  made  on  its  account.  As  the  witness'  purchase  of  the  stock  was 
made  through  Huyck,  the  conversation  between  them  when  the  purchase  was 
made  was  part  of  the  res  gestce  of  the  purchase  —  part  of  the  transaction 
itself.  For  that  reason  it  was  clearly  competent.  Like  the  loan,  the  purchase 
of  the  stock  was  a  fact  accomplished  by  convei*sations  and  acts.  In  proving 
this  fact  these  conversations  and  acts  were  competent  evidence.  Conversa- 
tions, in  such  cases,  are  not  adduced  so  much  to  prove  ulterior  facts  stated 
therein  as  to  prove  the  conversations  themselves  as  facts  constituting  part  of 
the  transaction.     Hence  they  are  not  hearsay,  but  original  evidence. 

It  further  appeared  from  Sherman's  testimony  that  when  he  had  received 
the  two  drafts  from  Hutchinson  he  delivered  them  to  Huyck,  the  president  of 
the  Merchants'  Bank,  who  delivered  them  to  English  upon  his  entering  the 
bank  a  few  minutes  afterwards,  and  that  English  handed  them  to  the  receiving 
teller.  The  plaintiffs'  counsel  then  asked  the  witness  for  what  purpose  the 
drafts  were  delivered  to  English.  The  allowance  of  this  question  (which  was 
objected  to)  is  the  fifth  error  assigned.  Its  propriety  is  evinced  by  the  answer 
to  it,  w^hich  was  that  the  drafts  were  delivered  to  English  in  payment  of  the 
stock.  The  position  of  the  parties  is  material.  It  had  appeared  by  Sher- 
man's testimony  that  he  was  the  purchaser  of  the  stock;  that  the  drafts  be- 
longed to  him,  having  been  borrowed  by  him  to  pay  for  the  stock;  that  he 
had  purchased  it  through  Huyck,  but  that  the  stock  belonged  to  English,  who 
was  the  vendor;  that  he,  the  witness,  handed  the  drafts  to  Huyck  on  his  re- 
turn from  the  defendants'  bank,  and  that  Iluyck,  a  few  minutes  after,  handed 
them  to  English.  Surely  one  of  the  principals  in  this  transaction,  under  these 
circumstances,  was  competent  to  testify  as  to  the  purpose  for  which  the  drafts 
were  delivered  to  English.  If  the  declarations  of  a  man  when  doing  an  act 
may  be  proved  in  his  own  behalf  to  show  the  purpose  and  ijitent  with  which 
it  was  done,  as  numerous  authorities  show  (Starkie  on  Ev.,  51,  87;  1  Greenl. 
Ev.,  ^  108),  it  must  be  competent  for  a  party  to  the  trajisaction,  cognizant  of 
all  the  circumstances,  and  a  witness  of  the  act,  to  state  its  purpose,  being  sub- 
ject, of  course,  to  cross-examination.  The  manner  and  form  in  which  an  act 
is  done,  being  one  of  several  acts  concurring  to  one  purpose  or  transaction, 
indicate  even  to  a  mere  observer,  by  shades  of  circumstance  often  difficult  to 
analyze,  what  was  the  character  of  the  act  or  the  intent  and  purpose  with 
which  it  was  done. 
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It  further  appearing,  ou  -Shrferman's  cross-examination,  that  tlie  drafts  were 
not  indorsed  by  hijn'/tjWil  after  English  had  delivered  them  to  the  receiving 
teller,  the  defendajite  bbjetjted  to  Sherman's  being  asked  the  reason  why  they 
were  not  indoY^ed  when  given  to  English.  The  allowance  of  this  question 
was  m^eliie*  ground  of  another  exception,  and  is  the  subject  of  the  sixth 
assigjiment.'  We  can  see  no  objection  to  the  question.  If  the  fact  that  the 
.drafts "were  not  indorsed  when  delivered  to  English  is  of  any  consequence,  the 
•feA^on  why  they  were  not  indorsed  would  seem  to  be  of  equal  consequence. 
It  might,  have  been  an  oversight.  It  might  have  been  somethmg  else.  What- 
ever it  was,  the  reason  should  go  with  the  fact,  so  that  the  latter  might  not 
have  a  greater  effect*  on  one  side  or  the  other  than  it  ought  to  have.  Facts 
proved  by  way  of  circumstantial  evidence  may  always  be  explained  by  the 
party  against  whom  they  are  adduced. 

Further  evidence  was  given  in  the  case  tending  to  show  that  the  loan  was 
entered  in  a  memorandum  book  kept  by  the  defendants,  as  made  on  the  note 
of  Sherman  individually  and  not  as  cashier;  and  that  the  amount  of  the  two 
drafts  was  placed  to  the  credit  of  English  on  the  books  of  the  Merchants' 
Bank,  and  that  he  checked  out  the  same ;  and  that  Sherman  was  credited  for 
the  amount  of  dividend  due  on  the  stock.  A  statement  of  further  evidence, 
containing  the  testimony  of  Hutchinson  and  Frissell,  the  cashier  and  assistant 
cashier  of  the  defendants,  materially  conflicting  with  that  of  Sherman,  is  an- 
nexed to  the  bill  of  exceptions,  but  not  made  a  part  of  it,  and  therefore  cannot 
properly  be  taken  into  consideration. 

The  evidence  being  closed,  the  respective  parties  prayed  the  court  to  give 
certain  instructions  to  the  jury.  The  seventh  error  assigned  is  that  the  court 
granted  the  plaintiffs'  first  prayer  for  instructions,  which  was  in  substance  that 
if  the  jury  found,  from  the  evidence,  that  the  note  of  Sherman  was  passed  to 
and  received  by  the  defendant  as  the  evidence  of  money  or  negotiable  drafts 
lent  to  him,  and  that  the  sole  consideration  on  which  the  loan  was  made  was 
the  personal  responsibility  of  Sherman  on  said  note  and  the  collateral  stock, 
then  the  said  Merchants'  Bank  was  in  no  way  chargeable  with  the  note,  nor 
could  it  be  legally  tendered  to  them  by  the  defendant  as  part  payment  of 
Bobinson's  check,  unless  the  jury  should  find  from  the  evidence  that  said  loan 
was  really  made  to  Sherman  in  behalf  of  the  Merchants'  Bank,  and  the  pro- 
ceeds thereof  went  to  its  use  and  benefit.  This  instruction  was  given,  subject 
to  the  qualifications  contained  in  the  first  instruction  prayed  for  by  the  defend- 
ant, which  were,  in  effect,  that  if  the  contract  of  loan  was  really  between  the 
two  banks,  then  the  note  ought  to  be  allowed  as  part  payment  of  the  check. 
The  substance  and  effect  of  the  instruction,  and  indeed  of  the  whole  charge, 
was,  that  if  the  jury  believed  that  the  loan  was  made  to  Sherman  for  the 
Merchants'  Bank,  they  must  find  for  the  defendants ;  but  if  made  to  him  on 
his  own  behalf  they  must  find  for  the  plaintiff.  This  seemed  to  be  the  pole- 
star  which  guided  the  court  in  all  its  answers  to  the  various  instructions  ap- 
plied for.  And  we  think  the  court  was  clearly  right.  The  case  seems  to  have 
been  very  fairly  put  to  the  jury  on  this  cardinal  point,  and  it  would  be  a  use- 
less task  to  make  a  critical  examination  of  each  request  for  the  purpose  of 
showing  the  truth  of  this  proposition. 

The  tenth  error  assigned  is  the  refusal  of  the  court  to  charge  that  the  plaint- 
iff could  not  recover  unless  the  jury  found  that,  before  suit  brought,  the  note 
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of  Sherman  and  the  collateral  certificate  of  stock  attached  thereto  were  ten- 
dered to  the  defendants.  Why  should  these  papers  be  again  tendered  ?  They 
were  once  tendered  and  refused.     The  objection  is  not  even  plausible. 

§  74.  The  fact  that  a  haiik  was  in  the  hahit  of  horrowing  money  from  another 
haiik  on  the  credit  of  its  caiahier  cannot  authorize  the  conclusion  that  a  specific 
loan  was  made  to  the  hank. 

The  eleventh  assignment  complains  of  the  refusal  to  charge  that  the  Mer- 
chants' Bank  was  liable  for  the  loan,  if  it  had  been  in  the  habit  of  borrowing 
monev  of  the  defendants  bv  Sherman,  as  cashier,  and  if  the  defendants  believed 
that  the  loan  in  qu^tion  was  for  the  benefit  of  the  Merchants'  Bank.  The 
evident  answer  to  this  assignment  is,  that  the  belief  of  one  party  to  a  transac- 
tion is  not  the  criterion  by  which  the  rights  of  the  parties  are  to  be  governed, 
unless  the  other  party,  by  his  conduct  or  declarations,  induced  that  belief. 
The  naked  fact  of  previous  loans  being  made  to  the  Merchants'  Bank,  through 
Sherman  as  cashier,  could  not,  as  a  matter  of  law,  be  adjudged  as  suflScierit 
cause  for  such  a  belief  on  the  part  of  the  defendants  in  view  of  the  other  evi- 
dence in  the  cause. 

The  eighth,  ninth  and  twelfth  errors  are  founded  upon  the  refusal  of  the 
court  to  instruct  the  jury  that  the  Merchants'  Bank  was  bound  by  an  alleged 
settlement  of  the  controversy  if  they  believed  certain  evidence  which  does 
not  appear  upon  the  bill  of  exceptions,  namely,  to  the  eflFect  that  the  presi- 
dent of  the  Merchants'  Bank,  on  the  day  after  the  presentation  of  the  check 
sued  on,  in  a  conversation  with  Hutchinson,  acceded  to  his  view  of  the  sub- 
ject and  allowed  Sherman's  note  as  part  payment  of  the  check.  It  appears 
that  the  court  granted  the  two  former  instructions  prayed  for,  with  this  qual- 
ification, namel}^  p)*ovided  the  loan  was  originally  made  between  the  defend- 
ant and  the  Merchants'  Bank,  and  not  with  Sherman,  or  that  the  proceeds 
went  to  the  benefit  of  the  bank  as  part  of  its  assets  or  property.  As  the 
bank  went  into  bankruptcy  within  forty-eight  hours  after  this  supposed  set- 
tlement, the  qualification  was  probably  not  an  unreasonable  one.  But  as  the 
bill  of  exceptions  before  us  does  not  contain  a  particle  of  evidence  on  the 
subject,  it  is  unnecessary  to  decide  this  question.  These  being  all  the  errors 
aligned,  the  judgment  must  be  a£5rmed. 

FONT  V.  THE  NORWICH  &  NSW  YORK  TRANSPORTATION  COMPANY. 
(Circuit  Court  for  Connecticut :  7  Blatchford,  536-547.     1870.) 

Statement  of  Facts. —  Suit  by  Flint  for  damages.  Flint  was  a  passenger 
on  the  defendant  company's  boat,  together  with  a  detachment  of  United 
States  troops,  who  became  unruly  and  raised  a  tumult  in  which  plaintiff  was 
shot  in  the  foot.  The  company's  liability  depended  partly  upon  the  fact  that 
the  United  Sta,tes  officers  were  inefficient  and  unable  to  suppress  the  riot.  To 
prove  the  extent  of  the  riot  and  their  inability  to  suppress  it,  the  condition  ^ 
and  situation  of  the  officers  as  well  as  the  duration  of  the  riot,  the  plaintiff 
oflFered  evidence  of  passengers  who  heard  a  conversation  between  two  of  the 
officers  at  the  time  of  the  riot,  although  in  a  diflferent  part  of  the  boat.  The 
evidence  was,  in  substance,  that  the  witnesses  were  in  the  dining  saloon  and 
at  table  when  a  man  in  military  uniform,  whom  they  supposed  from  the  stripes 
on  his  arms  to  be  a  sergeant,  entered,  and  saluted  an  officer  in  uniform,  whom 
they  supix)sed  to  be  a  lieutenant,  and  said :  "  There  is  a  row  on  deck  and  I  can't 
suppress  it."    The  officer  replied,  "Mind  your  orders."     The  sergeant  said: 
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"  I  am  afraid  some  one  will  be  hurt.'-  The  officer  replied,  "  You  have  your 
orders.  Mind  your  orders."  The  sergeant  retired  and  soon  came  down 
again,  hurriedly,  soon  after  the  report  of  a  gun  had  been  heard,  and  said : 
"  For  God's  sake  come  up;  a  man  has  been  shot."  This  evidence  was  ad- 
mitted under  objection,  and  this  is  the  error  relied  on. 

Opinion  by  Woodruff,  J. 

It  was  conceded  on  the  argument  of  this  motion,  by  the  counsel  for  the  de- 
fendants, that  the  general  question  whether  a  common  carrier  of  passengers 
is  liable  for  an  injury  received  by  one  passenger  through  the  negligence  or 
from  the  misconduct  of  a  fellow  passenger  is  not  raised  by  this  motion  or  in- 
volved therein.  Nor  does  the  case  now  before  us  disclose  upon  what  grounds, 
either  of  law  or  fact,  the  verdict  for  the  plaintiff  in  this  case  was  rendered. 
It  must,  however,  have  necessarily  proceeded  upon  some  neglect  of  duty  or 
violation  of  obligation  to  employ  the  utmost  care  and  diligence  that  the 
plaintiff  might  be  carried  safely  to  his  destination. 

Against  what  possible  injuries  the  defendants  were  bound  to  adopt  precau- 
tion; what  dangers  they  were  bound  to  foresee  and  guard  against  in  advance; 
whether,  in  these  days,  in  which  the  means  of  carriage  are  customarily  fur- 
nished on  a  large  scale  and  are  used  by  many  hundreds  together,  owners  of 
steamboats  and  proprietors  of  railroad  lines  are  under  obligations  to  have  at 
command  a  force  adequate  to  the  protection  of  passengers  against  possible 
assaults  and  injury  from  other  passengers,  and,  therefore,  should  be  prepared 
in  advance  to  furnish  such  protection,  even  against  the  just  presumption  that 
their  passengers  will  be  orderly,  keep  the  peace,  and  do  each  other  no  harm ; 
and,  especially,  whether  the  presence  of  a  detachment  of  soldiers,  received  as 
passengers,  under  the  ordinary  command  of  proper  officers,  ought  to  have 
suggested  to  the  defendants  that  there  was  any  danger  whatsoever  that  other 
passentjera  would  be  injured,  and  so  required  them  to  provide  special  defense 
or  protection  to  such  other  passengers, —  are,  it  may  be,  questions  of  interest 
to  carriers  of  passengers.  It  would  seem  that,  in  respect  to  such  a  detach- 
ment, the  presumption  of  obedience  and  subordination  should  obtain,  and  that 
a  common  carrier  would  not  be  bound  to  anticipate  the  contrary.  On  the 
other  hand,  if  a  carrier  has  already  received  a  company  of  soldiers,  or  a  party* 
whether  soldiers  or  not,  whom  he  finds  to  be  "crazy  drunk  "  (to  use  the  lan- 
guage of  the  case  before  us),  and  who  become  riotous  and  disorderly,  so  as  to 
menace  danger  to  other  passengers  to  thereafter  arrive  for  carriage,  a  differ- 
ent question  arises. 

§  76,  If  condition  of  soldiers  as  cn^azy  drunk  had  become  vmnifest  before  the 
a/rrwal  of  passengers  by  trainy  it  xoas  the  duty  of  defendants  to  adopt  precautions 
to  restrain  them. 

The  case,  as  made  for  the  purposes  of  the  motion,  is  not  very  distinct  upon 
that  point;  but  if,  before  the  train  on  which  the  plaintiff  and  other  passengers 
arrived,  such  a  condition  of  the  soldiers  had  already  become  manifest,  the 
duty  of  the  defendants  to  adopt  such  precautions  as  were  in  their  power  to 
restrain  them,  for  the  protection  of  the  plaintiff  and  such  other  passengers, 
would  seem  obvious,  xind  if,  after  their  arrival  on  board,  disorder  and  vio- 
lence arose  among  the  soldiers  or  among  any  passengers,  it  is  no  harsh  rule 
that  holds  it  to  have  been  the  carrier's  duty  to  use  such  means  as  he  had,  or 
by  ordinary  care  might  have  had,  for  the  protection  of  the  peaceable.  The 
evidence  which  was  objected  to  and  was  received  was,  if  pertinent  at  all,  appli- 
cable to  this  view  of  the  duty  of  the  defendants.     The  rule  of  liability  pre- 
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scribed  by  the  court  is  not  stated  in  the  case  before  us,  but  as  it  was  not 
excepted  to,  it  must  be  assumed,  for  all  the  purposes  of  this  motion,  to  be  the 
correct  rule,  and  I  have  made  the  foregoing  suggestions  for  the  sole  purpose 
of  seeing  whether,  under  any  rule  of  liability*  the  evidence  so  given  was  com- 
petent in  its  nature  and  relevant  to  the  question. 

Assuming  that  the  defendants,  when  the  disorderly  conduct  of  these  soldiers 
began,  became  bound  to  employ  their  means  diligently  for  the  protection  of 
other  passengers,  the  question  for  the  jury  was,  did  they  do  so?  and,  if  not, 
did  their  negligence  in  this  cause  the  injury  to  the  plaintiff  of  which  he 
complained? 

§  76.  questions  pertinent  to  the  inquii^  in  the  matter  of  due  diligence. 

It  was  pertinent  to  this  question  to  inquire  how  many  riotous  persons  there 
were,  how  long  the  disturbance  continued,  and  to  what  extent  it  was  carried, 
and  as  especially  bearing  on  the  question  of  due  diligence,  how  far  the  oflBcers 
of  the  soldiers,  whose  plain  duty  it  was  to  use  every  means  which  even  mili- 
tary law  would  warrant  to  preserve  order,  were  in  the  actual  discharge  of  that 
duty;  for,  under  any  view  of  their  own  duty  to  be  diligent,  the  defendants 
had  a  right  to  rely  upon  and  take  the  aid  of  such  officers,  and  until  it  appeared 
that  such  aid  was  withheld  or  inefficiently  furnished,  a  jury  might  well  con- 
clude that  the  defendants  were  themselves  excused  from  anv  interference.  In 
this  view,  then,  was  the  evidence  in  question  competent  and  relevant? 

§  77.  Where  whole  of  testimony  is  admissible  in  the  aggregate^  then  it  was 
properly  recei/ved,  aUhotcgh  specific  parts  Tnigkt  he  pointed  out  which  court  should 
exdvde. 

The  objection  on  the  trial  was  not  to  any  parts  of  the  testimony  of  the  wit- 
nesses, but  to  the  whole ;  and  it  would  not  now  be  just  to  the  plaintiff,  or  conform- 
able to  the  rule  of  law  governing  the  subject,  to  permit  the  defendants  to 
divide  the  testimony  into  parts  or  sentences,  and  argue,  as  to  one  or  more,  that 
it  or  they  are  not  competent.  If,  on  the  trial,  the  defendants  had  objected  to 
a  part  or  portion  of  the  testimony,  the  plaintiff  might  have  waived  it.  If  it 
were  claimed  that  the  words  of  the  sergeant  addressed  to  the  officer  in  the 
cabin  were  not  competent  evidence,  as  against  the  defendants,  of  the  fact 
which  he  stated,  still  if  the  testimony  apart  from  these  words  was  admissible, 
the  objection  must  fail.  In  short,  if  the  whole  testimony,  as  an  aggregate, 
was  admissible  for  the  purposes  for  which  it  was  offered,  then  it  was  properly 
received,  although  specific  parts  of  it  might  have  been  pointed  out  which  it 
would  have  been  the  duty  of  the  court  to  exclude. 

§  78.  Counsel  should  make  objections  specific^  so  that  adverse  party  may  waive 
what  is  dbjectionahle. 

Counsel  should  make  their  objections  in  such  case  specific,  so  that  the  ad- 
verse party  may  have  an  opportunity  to  waive  what  is  objectionable,  and  so 
that  the  court  may  have  its  attention  called  specifically  to  the  precise  point 
which  counsel  propose  to  urge,  in  any  stage  of  the  cause,  to  the  testimony 
offered. 

Another  preliminary  observation  should  be  made,  in  view  of  the  arguments 
presented  on  the  motion.  The  objection  which  was  made  is  itself  of  a  some- 
what equivocal  meaning.  The  defendants  objected  to  the  admission  of  the 
evidence  for  all  the  purposes  for  which  it  was  offered.  This,  it  is  argued  by 
the  plaintiff,  means  simply  a  general  objection  to  the  evidence  for  the  purposes 
for  which  it  was  offered,  and  is  not  a  si)ecific  objection  that  the  evidence  is  not 
admissible  for  any  of  the  purposes  for  which  it  was  offered,  and,  hence,  that  if 
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the  evidence  was  admissible  for  any  one  of  the  purposes  for  which  it  was  of- 
fered (other  than  to  prove  the  condition  of  affairs  on  deck,  which  was  particu- 
larized), the  objection  was  not  well  taken  and  should  be  overruled.  Although 
the  form  in  which  the  objection*is  stated  is  somewhat  equivocal,  I  am  inclined 
to  think  its  import,  as  intended  and  understood,  was  particular  and  not  general. 

§  7  9.  When lylaintiff  stated  several  p urposesfor  which  he  offered  the  testimony^ 
tind  defendants  objected  to  its  admission  for  all  the  purposes^  they  mea/ni for  each 
or  any  of  those  purposes. 

The  plaintiff  had  stated  several  purposes  for  which  he  offered  the  testimony, 
and  when  the  defendants  said  they  objected  to  its  admission  for  ail  the  pur- 
poses for  which  it  was  offered,  they  meant  for  each  or  any  of  these  purposes, 
and  they  added  their  particular  speciiication  of  the  purpose  to  show  the  con- 
dition of  affairs  on  deck,  because  they  laid  special  stress  upon  that  point.  1 
admit  that  the  language  is  not  the  best  chosen  to  convey  the  idea,  but  on  a 
motion  for  a  new  trial,  a  rigid  technical  criticism  ought  not  to  have  much 
.  weight,  if  the  court  are  satisfied  that  there  was  error  operating  to  the  pi'ejudice 
of  the  party  objecting. 

I  shall  deal  with  the  objection,  therefore,  as  if  it  were  made  distinctly  and 
consecutively,  to  the  admission  of  the  testimony  for  each  of  the  purposes  speci- 
fied by  the  plaintiff,  as  each  purpose  was  separately  announced. 

Eeverting  to  the  questions  in  issue,  it  was  material,  or  certainly  relevant,  to 
show  the  character  of  the  disturbance  on  deck,  whether  formidable  or  slight,  to 
show  its  duration,  and  whether  any  and  what  efforts  were  made  to  repress  it, 
or  to  protect  passengere  from  injury  therefrom,  and,  as  connected  with  this 
last,  whether  the  officers  of  the  detachment  were  using  their  power  and  means 
for  the  .purpose.  Indeed,  it  was  not  denied,  on  the  argument  of  this  motion, 
that  these  were  relevant  and  proper  subjects  of  inquiry ;  and  these  are  the  pre- 
cise purposes  for  which  the  testimony  was  received.  If,  then,  the  testimony 
bore  on  these  matters,  and  was,  in  its  nature,  competent,  the  objection  was 
properly  overruled. 

1.  There  was  evidence  that  a  detachment  of  soldiei's  in  command  of  two 
lieutenants,  a  sergeant  and  two  corporals,  were  on  the  boat,  and  that*  a  conflict 
between  some  of  the  men  and  others  who  had  been  selected  as  a  guard  was  in 
progress ;  and  that  it  began  shortly  after  the  other  passengers  came  on  board. 
At  a  time  plainly  concurrent  with  the  disturbance,  a  person  in  uniform,  with 
stripes  on  liis  arm,  descends  from  the  very  place  of  the  disturbance,  near  the 
saloon  stairs,  into  the  saloon,  and,  with  the  form  of  military  etiquette,  salutes 
a  man  in  military  uniform,  which,  in  the  judgment  of  the  witnesses,  was  that 
of  a  lieutenant;  the  latter  replies  to  him  in  manner  and  terms  of  military 
authority,  and  the  former  yields  obedience,  but  again  returns  and  invokes  the 
aid  of  the  other.  Xow,  all  this  is  not  conclusive  evidence  that  these  were 
officers  of  the  disorderly  soldiers;  but  the  uniforms,  and  the  evident  relation 
between  them,  testified  by  acts  as  well  as  words,  were  circumstances  which 
were  proper  to  be  submitted  to  a  jury  on  that  question  of  identity.  If  a  wit- 
ness had  been  produced,  and  had  testified  that  he  saw  a  person  in  the  uniform 
of  an  officer  give  orders  to  the  detachment,  which  they  obeyed,  it  would  not 
be  conclusive  evidence  that  such  person  was  an  officer,  or  that  he  had,  in  fact, 
any  authority ;  but  it  would  tend  to  show  both.  Transactions  which,  in  all 
probability,  would  not  take  place  unless  certain  other  facts  existed,  are  evidence 
oftentimes  from  which  such  other  facts  may  be  inferred;  and  the  affairs  of  life 
aie  to  be  judged  of  according  to  their  usual  and  natural  signification. 
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When,  therefore,  proof  has  been  given  that  a  detachment  of  soldiers  and  their 
officers  are  on  board  the  steamer,  and  persons  are  pointed  out,  in  the  uniform 
of  officers,  acting  toward  each  other  as  such,  and,  in  reference  to  the  soldiers, 
giving  and  obeying  commands,  although  not  in  the  very  presence  of  the 
soldiers,  there  is,  certainly,  a  presumption  that  they  are  the  officers,  because  it 
would  be  unnatural,  and  against  the  ordinary  course  of  human  experience,  to 
think  otherwise.  Although  the  witnesses  had  no  actual  knowledge  other  than 
what  they  witnessed,  the  transaction  would,  certainly,  aid  the  jury  in  deter- 
mining whether  they  were  officers  of  the  detachment,  because,  in  the  absence 
of  counter  evidence  or  explanation,  it  was  grossly  improbable  that  they  were 
not.  I  have  no  hesitation  in  saying  that  upon  the  question  of  the  identity  of 
the  officers,  and  their  connection  with  the  detachment  of  soldiers,  the  testi- 
mony was  proper  for  the  consideration  of  the  jury.  It  follows  that  it  bore 
distinctly  on  the  question  —  where  were  such  officers,  and  were  they  doing 
an\'thing,  and  what,  for  the  preservation  of  order,  the  repression  of  the  vio- 
lence, and  the  protection  of  peaceable  passengers? 

2.  It  was  of  some  materiality,  under  the  rule  of  duty  resting  on  the  defend- 
ants, above  stated,  to  show  how  long  the  disturbance  continued  before  the 
plaintiff  was  injured,  because,  in  view  of  the  other  evidence  as  to  the  number 
of  men  engageil  therein,  the  jury  were  to  consider  whether  the  defendants 
made  suitable  endeavors,  by  the  means  then  in  their  power,  to  suppress  it.  If 
the  acts  of  the  supj^osed  sergeant  and  lieutenant  were  any  evidence  of  the 
condition  of  things  on  deck,  then,  clearly,  his  coming  and  departure,  and  the 
subsequent  report  of  the  gun,  were  evidence,  slight,  I  admit,  and  of  very  little 
im|X)rtance,  but  yet  evidence,  that  the  duration  was  somewhat  greater  than 
the  time  thus  consumed  in  these  acts  of  the  sergeant,  at  least,  that  it  began 
before  he  came  down,  and  continued  during  his  interview  and  afterwards,  until 
the  report  of  the  gun  was  heard. 

§  80.  Teatlniony  tended  to  shoxo  the  condition  of  affairs  on  deck^  in  thai,  it 
tended  to  ahow  the  soldiers  were  /eft  icithout  the  care  of  the  lieutenant, 

3.  Did  the  transaction  legitimately  tend  to  show  the  condition  of  things  on 
the  deck?  Clearly,  in  the  view  above  taken,  it  tended  to  show  that  the  sol- 
diers were  left  without  the  care  of  the  lieutenant.  For,  if  the  jury  should  be 
satisfie<I  that  the  supposed  sergeant  and  lieutenant  were  officers  of  this  detach- 
ment, then  they  necessarily  must  find,  first,  that  such  lieutenant  was  doing 
nothing*  personally  for  the  promotion  of  order,  and  that  temporarily,  at  least, 
the  men  were  left  without  the  presence  of  either  him  or  the  sergeant;  and  this 
to  some  extent  appertained  to  the  condition  of  affairs  on  deck. 

§  81.   Testimony  admissible  as  showing  e,rtent  (fnd  chararter  of  disturbance. 

Bat,  more  than  this,  the  entire  transaction  was  of  significant  import  touch- 
ing the  extent  and  character  of  the  disturbance  there;  for  there  was  other 
proof  of  the  fact  of  disturbance  and  that  it  was  caused  by  the  soldiers.  Pend- 
ing the  disturbance,  their  chief  non-commissioned  officer  comes  to  his  superior 
officer,  expresses  hi<?  inability  to  deal  successful!}'  with  it,  and  invokes  his  aid 
in  suppressing  it.  It  is  refused,  and  he  returns,  and  soon  after  hurries  in  evi- 
dent excitement  do^vn  the  stairs  and  implores  assistance  in  terms  of  despair. 
It  seems  scarcely  possible  to  doubt  the  significance  of  these  acts,  or  their 
relevancy,  if  competent.  An  illustration  alike  in  kind,  and  only  differing  in 
that  its  competency  and  relevancy  may  be  m6re  strikingly  obvious,  may  be 
suggested.  A  company  of  disorderly  persons  enter  a  house  and  begin  a  dis- 
turbance,-and  women  and  children  come  rushing  from  the  house  in  evident 
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fright  and  screaming  for  aid.  This  would  be  evidence  that  what  was  enacted 
within  was  of  a  character  and  extent  calculated  to  create  alarm  and  awaken 
apprehension  of  danger.  It  would  not,  perhaps,  be  proof  of  particular  acts, 
and,  possibly,  their  declarations  might  not  be  used  to  fix  guilt  upon  particular 
individuals;  but,  of  the  general  fact  that  the  disturbance,  the  existence  of  which 
was  otherwise  proved,  was  of  such  proportions  or  extent  as  to  excite  and 
alarm,  and  so  to  call  for  interference  to  stay  or  suppress  it,  it  would  clearly  be 
competent  evidence. 

§  82.  Declarations  admissible  as  part  of  res  gestcB, 

4.  It  is  strongly  urged  that  the  declarations  of  the  sergeant  to  his  superior 
are  not  evidence  as  against  the  defendants,  and  should  not  be  received.  I  have 
already  observed  that  the  declarations  were  not  objected  to  as  such.  The  ob- 
jection was  general,  to  all  the  testimony.  But  I  do  not  think  it  necessary  to 
dispose  of  that  objection  by  any  technical  answer.  In  my  judgment,  the  dec- 
larations were  admissible,  as  indicating,  first,  the  relation  of  the  sergeant  to 
his  officer  —  not  as  a  mere  declaration,  but  as  an  act  of  subordination;  second, 
as  showing  the  alarm  and  fright  of  the  sergeant  and  a  state  of  mind  indi- 
cating need  of  assistance ;  and,  finally,  the  whole  transaction  was  a  part  of 
the  res  gestw^  in  such  sense  that  the  jury  might  properly  be  permitted  to  hear 
it.  His  declarations  were  not,  upon  their  own  isolated  and  separate  credit,  to 
be  received  as  evidence  of  the  facts  he  stated,  but  the  facts  to  be  inferred  do 
obtain  credit  from  the  circumstance  that,  in  the  situation  in  which  he  was 
placed,  in  the  fright  and  alarm  under  which  he  spoke,  and  in  the  condition  of 
things  on  deck  already  proved,  he  did  make  such  utterances  to  his  superior 
officer.  Declarations,  when  part  of  the  res  gestm^  bear  the  character  and  have 
oftentimes  the  force  of  acts,  and,  still  oftener,  are  used  as  proper  evidence, 
giving  character  and  explanation  to  other  acts.  Mr.  Starkie  says,  with  singu- 
lar pertinency  to  the  declarations  now  in  Question :  "  If  the  declaration  has  no 
tendency  to  illustrate  the  question,  except  as  a  mere  abstract  statement,  de- 
tached from  any  particular  fact  in  dispute,  and  depending  for  its  effect  entirely 
on  the  credit  of  the  person  making  the  declaration,  it  is  not  admissible;  but, 
if  any  importance  can  be  attached  to  it  as  a  circumstance  which  is  part  of  the 
transaction  itself,  and  deriving  a  degree  of  credit  from  its  connection  with  the 
circumstances,  independently  of  any  credit  to  be  attached  to  the  speaker,  then 
the  declaration  is  admissible."  This  describes  the  testimony  in  question.  The 
connection  of  the  whole  with  the  circumstances  of  the  case  gives  it  credit 
and  significance,  not  as  the  isolated  act  or  statement  of  the  sergeant,  but  as  a 
narrative  of  occurrences  in  their  connection  with  the  principal  events,  re- 
ceiving significance  and  inviting  belief.  Confining  myself  to  the  single  ques- 
tion presented  on  this  motion,  I  am  constrained  to  say  that  the  motion  for  a 
new  trial  must  be  denied,  (a) 

Shipman,  J.,  concurred. 


(a)  Tills  case  was  affirmed  in  the  supreme  court  (Norwich  Transp.  Co.  t?.  Flint,  13  Wall.,  8), 
Mr.  Justice  Bradley  rendering  the  opinion,  as  follows : 

**  It  is  hardly  necessary  for  us  to  enter  into  a  lengthy  discussion  on  the  admissibility  of  the 
testimony  in  question.  The  opinion  of  the  circuit  court,  which  has  been  laid  before  us,  is 
sufficiently  full  on  the  subject,  and  need  not  be  repeated.  We  have  no  hesitation  in  regarding 
the  incident  testified  to  as  part  of  the  res  gestce^  and  as  entirely  competent  for  the  purposes 
for  which  it  was  oflfered.  The  statements  of  the  sergeant  were  not  offered  in  evidence  for  tlie 
purpose  of  proving  the  facts  stated  by  him,  but  the  whole  incident  (including  those  statements) 
was  adduced  in  evidence  for  the  purpose  of  showing  the  manner  in  whi<!h  the  officers  attended 
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SMITH  V.  SHOEMAKER. 
(17  WaUace,  630-639.    1873.) 

Erbob  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  This  is  an  action  of  ejectment  by  Shoemaker,  who 
claims  as  grantee  of  John  Chandler  Smith,  against  Mary  Smitli  and  others, 
who  claim  under  Hamilton  Smith.  The  land  was  conveyed  in  1810  to  Deal 
as  trustee,  to  hold  for  Kilty  Smith  for  life,  and  on  his  death  to  his  son  John 
Chandler  Smith.  Hamilton  Smith  was  another  son  of  Kilty  Smith.  Defend- 
ants assert  that  their  ancestor,  Hamilton  Smith,  took  possession  of  the  prop- 
erty in  1845,  under  a  parol  gift  from  his  father,  Kilty  Smith.  Shoemakers 
deed  from  John  Chandler  Smith  was  dated  June  20,  1SG8.  Phaintiff  gave  in 
evidence  a  letter  from  John  Chandler  Smith  to  Hamilton  Smith,  dated  Sep- 
tember 10,  1845,  in  which  he  says  that  he  will  place  the  latter  in  possession  of 
the  property ;  the  letter  tending  to  sho\x  that  Hamilton  Smith  entered  and 
occupied  as  his  brother's  tenant  at  will.  The  plaintiff  offered  no  evidence  of 
when  the  letter  was  written  or  how  he  obtained  it.  The  admission  of  this 
letter  was  objected  to  by  defendants.  Two  letters  from  Hamilton  Smith  to 
John  Chandler  Smith  were  also  put  in,  dated  respectively  ^[arch  5  and 
March  11,  1856,  which  contained  admissions  of  Hamilton  Smith  tending  to 
prove  that  he  occupied  under  his  brothers. 

§  83.  It  IS  not  competent  for  a  party  to  introduce  wnd  make  evidence  of  his 
own  decIaration'Sy  oral  or  wi'itteny  or  those  of  the  persons  under  whom  he  claims^ 
unit^H  Huch  declarations  form  part  of  tJie  res  gestw. 

Opinion  by  Mr.  Justice  Miller. 

The  admission  of  the  letter  having  at  its  head,  as  a  date,  "September  10, 
1S45,"  was  objected  to,  and  an  exception  taken,  on  the  ground,  among  othere, 
that  the  plaintiff  could  not  introduce  his  own  declaration,  or  that  of  those  under 
whom  he  claimed,  to  show  that  the  ancestor  of  the  defendants  had  entered 
under  the  person  making  the  declaration.  Other  and  more  sj)ecilic  grounds 
of  objection  were  taken,  but  it  is  not  necessary  to  mention  them  here,  for  it  is 
certainly  a  sound  principle  of  evidence  that  such  a  declaration  as  this,  whether 
oral  or.  in  writing,  is  inadmissible,  unless  some  exception  to  the  general  rule  be 
shown.  And  this  disposes  of  one  of  the  arguments  against  the  validity  of  the 
exception,  namely,  that  while  seven  distinct  objections  are  stated  in  the  bill  of 
exceptions,  none  of  them  are  sound,  though  tlie  letter  may  really  have  been 
inadmissible.  AVe  are  of  opinion  that  the  one  above  mentioned  is  sufficient, 
unless  the  record  shows  some  matter  which  would  obviate  it. 

§  84.  -4.  letter  cannot  he  admitted  in  evidence  as  part  of  the  res  gestce  when  its 
right  to  he  so  considered  depends  upon  the  date  on  the  letter  itself 

The  objection  is  supposed  to  be  removed  by  treating  the  letter  as  a  part  of 
the  transaction  by  which  Hamilton  Smith  obtained  ix)ssession  of  the  property, 
and  thus  coming  within  the  rule  of  exceptional  evidence  admitted  as  part  of 
the  res  gesioB. 

But  the  difficulty  is  that  there  is  no  evidence  that  the  letter  was  a  part  of 
that  transaction.     The  precise  time  when  Hamilton  Smith  took  possession  is 

to  their  duty  whilst  the  diHturbanoe  was  going  on,  the  fact  that  notice  of  its  proj;i*ess  was  com- 
municatetl,  the  time  that  it  continutnl.  and  the  degree  of  alarm  it  wjis  calculated  to  excite  in 
such  a  person  as  the  sergeant  api)eared  to  U».  These  wtTe  sul)Ktantiall>'  the  purposes  for  which 
the  evidence  was  professedly  offered,  and  for  tliese  pur))08e6,  as  pai*t  of  the  res  gestoi,  it  was 
clearly  competent.    Judgment  affirmed/* 
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not  stated,  save  that  it  was  in  1845,  and  after  the  28th  of  May.  The  date 
found  in  the  letter  itself  is  relied  on  to  show  that  it  was  written  about  the 
time  possession  was  taken,  and,  perhaps,  if  the  other  essential  requisites  were 
proven,  the  time  would  be  near  enough  to  let  it  go  to  the  jury.  But  it  is  ob- 
vious that,  as  the  date  is  only  proved  by  the  letter,  the  fact  that  the  letter  was 
written  and  received  must  be  proved  before  the  date  can  be  used  to  justify 
the  admission  of  the  letter.  Many  authorities  are  cited  to  show  that,  while 
the  date  found  in  an  instrument  may  be  disputed  or  disproved  by  other  evi- 
dence, it  is  prima  fdcie  to  be  taken  as  the  true  date.  All  these  cases,  how- 
ever, have  reference  to  the  case  of  an  instrument  which  has  been  admitted  in 
evidence  on  other  and  suflBcient  ground,  and  where  the  true  date  has  become 
important  on  some  other  issue  than  the  admission  of  the  letter.  It  is  a  most 
vicious  example  of  reasoning  in  a  circle,  to  admit  the  letter  to  prove  the  time 
when  it  was  written,  and  assume  this  to  be  the  real  date  for  the  purpose  of 
admitting  the  letter. . 

Another  objection  is,  that  there  is  nothing  in  the  record  to  show  that  the 
letter  was  delivered  to  Hamilton  Smith,  or  was  ever  in  his  possession  or  acted 
upon  by  him.  It  is  not  shown  how  the  plaintiff  came  into  possession  of  it,  or 
from  what  source  it  was  produced  by  his  counsel  at  the  time  of  the  trial.  It 
would  violate  nothing  found  in  the  record  to  suppose  that  the  letter  was  writ- 
ten and  delivered  to  the  plaintiff  by  its  supposed  author  on  the  same  day  it 
was  read  in  evidence.  When  a  party  seeks  to  justify  in  a  court  of  review  the 
admission  of  such  ex  parte  declarations  of  himself  or  his  vendor,  against  the 
objection  of  the  other  side,  he  must  show  by  the  record  some  circumstance 
which  would  obviate  the  manifest  soundness  of  the  objection. 

§  85.  7)^  eviden/ie  has  hemi  wrongly  ddniitted^  the  judgment  must  he  reversed^ 
v/rdesa  it  is  clear  hey  and  douht  ihai>  tJie  error  did  no  injury  to  the  party  comptmn- 
ing. 

It  is  said,  however,  that,  conceding  the  letter  to  have  been  improperly  ad- 
mitted, there  is  enough  found  in  the  record  to  show  that  the  verdict  was  right, 
if  it  had  been  excluded,  and  therefore  its  admission  worked  the  defendants 
no  prejudice. 

Two  letters  from  Hamilton  Smith  to  his  brother  are  relied  on  to  show  his 
admission,  as  late  as  1856,  that  he  held  under  that  brother,  and  acknowledged 
his  superior  title.  And  it  must  be  conceded  that  they  have  a  strong  tendency 
to  establish  that  proposition.  But  they  are  not  conclusive ;  and,  in  the  faoe  of 
the  statement  that  the  defendants  introduced  parol  evidence  tending  to  show 
that  Hamilton  Smith  entered  under  a  parol  gift  of  his  father,  it  is  impossible 
to  say  the  letter  worked  no  prejudice.  This  parol  evidence  is  not  given  in  the 
bill  of  exception,  and  may  have  been  very  strong.  It  is  possible,  nay,  prob- 
able, that  the  jury,  balancing  between  the  weight  of  the  parol  evidence  on 
one  side  and  the  letters  of  Hamilton  Smith  on  the  other,  may  have  rested 
their  verdict  on  this  letter,  as  the  best  evidence  of  what  really  occurred  at  the 
time  possession  was  taken.  The  jury  might  very  well  have  said  that,  if  this 
letter  w^as  written  and  received  about  the  time  the  possession  was  taken  — 
written  by  the  man  who  had  title  to  the  land  to  the  party  about  to  enter  into 
possession  —  they  would  presume  that  the  latter  entered  on  the  premises  under 
the  permission  given  in  the  letter,  while  they  might  disregard  the  improvi- 
dent admissions  of  a  weak-minded  and  dependent  man  made  to  his  brother 
ten  or  twelve  years  later. 

We  repeat  the  doctrine  of  this  court  laid  down  in  Deery  v.  Crav,  5  Wall., 

no 
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71>j,  that  while  it  is  a  sound  principle  that  no  judgment  should  be  reversed  on 
error  when  the  error  complained  of  worked  no  injury  to  the  party  against 
whom  the  ruling  was  made,  it  must  appear  so  clear  as  to  be  beyond  doubt  that 
the  error  did  not  and  could  not  have  prejudiced  the  right  of  the  party.  The 
case  must  be  such  that  this  court  is  not  called  on  to  decide  upon  the  prepon- 
derance of  evidence  that  the  verdict  was  right,  notwithstanding  the  error  com- 
plained of. 

Other  errors  are  assigned  as  to  the  charge  of  the  court,  but,  as  no  exception 
was  taken  to  that  charge,  it  cannot  be  considered ;  nor  do  we  deem  the  errors 
alleged  as  growing  out  of  the  prayers  asked  and  refused  likely  to  occur  again, 
even  if  they  are  fairly  presented  by  the  record  now.   " 

For  the  error  in  admitting  the  letter  objected  to,  the  judgment  is  reversed 
and  the  case  remanded  for  new  trial. 

PACKET  COMPANY  v.  CLOUGH. 
(20  WaUace,  528-543.     1874.) 

Ebror  to  U.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Statement  of  Facts. —  Mrs.  Clough  was  injured  while  going  on  board  one 
of  the  Packet  Company's  steamboats  in  Minnesota.  Suit  was  brought  by  her 
and  her  husband,  and  a  judgment  obtained  against  the  company.  Further 
facts  appear  in  the  opinion  of  the  court. 

^86,  Under  act  c^f  congress  of  JxihjS^  1862^  the  coinpetency  of  a  xoitness  in  a 
federal  court  must  be  determined  hy  the  l<xws  of  the  state  where  the  case  is  tried. 

Opinion  by  Mr.  Justice  Strong. 

In  considering  the  first  assignment  of  error  —  that  is  to  say,  the  question 
whether  on  the  trial  the  deposition  of  Mrs.  Clough  was  rightly  admitted  in 
support  of  her  claim  —  it  is  unnecessary  to  inquire  whose  will  be  the  damages, 
if  any,  which  may  be  recovered  —  whether  they  will  belong  to  the  husband  or 
to  the  wife.  The  competency  of  the  witness,  or  her  incompetency,  must  be 
determined  by  the  statutes  of  Wisconsin,  where  the  case  was  tried.  The  act 
of  congress  of  July  6,  1862,  has  enacted  that  "  the  laws  of  the  state  in  which 
the  court  shall  be  held  shall  be  the  rules  of  decision  as  to  the  competency  of 
witnesses  in  the  courts  of  the  United  States,  in  trials  at  common  law,  in  equity, 
and  admiralty."  And  the  statutes  of  Wisconsin  very  plainly  declare  that  the 
wife  is  a  competent  witness  for  herself  in  such  a  case  as  this.  The  first  assign- 
ment of  error  cannot,  therefore,  be  sustained. 

§  87.  Proof  of  nonrcohdbitatto^i  of  husband  and  wife  is  not  admissible  under 
ih*'  general  issue  for  any  purpose  in  a  suit  for  damages  for  an  injury  to  the 
wife. 

The  second,  third  and  fourth  assignments  present  substantially  the  same 
(fuestion,  and  they  may  be  considered  together.  After  direct  testimony  had 
been  given  by  Mrs.  Clough  that  the  plaintiffs  were  married  on  the  24th  day  of 
December,  1845,  the  defendants  proposed  to  prove  by  other  witnesses  that  the 
plaintiffs  had  not  lived  and  cohabited  together  as  husband  and  wife  since  Decem- 
ber, 1869;  that  it  was  commonly  reputed  that  they  had  not  so  lived  together, 
and  that  there  was  a  common  reputation  that  Carlos  Clough  was  living  and 
cohabiting  with  another  woman.  This  proof  the  court  refused  to  receive.  It 
was  offered  for  two  avowed  purposes  —  one  in  mitigation  of  damages,  and  the 
other  to  disprove  the  fact  alleged  in  the  declaration  that  the  plaintiffs  were 
husband  and  wife.     But  how,  if  received,  it  could  have  tended  to  mitigate 

111 


§88.  EVIDENCE.  .    ' 

damages  has  not  been  made  plain  to  us.  The  suit,  as  the  case  shows,  was  for 
an  injury  inflicted  upon  the  wife.  Surely  the  injury  was  the  same  whether  the 
husband  lived  with  her  or  not.  And  the  evidence  was  inadmissible  for  the 
other  purpose  for  which  it  was  oflFered.  It  is  true,  ordinarily,  the  general 
issue  in  an  action  of  trespass  on  the  case  imposes  upon  the  plaintiff  the  neces- 
sity of  proving  all  the  material  facts  averred  in  the  declaration,  but  the  ability 
of  the  plaintiffs  to  sue  is  not  a  fact  directly  averred,  and,  therefore,  it  cannot 
be  disproved  under  a  plea  of  not  guilty.  In  fact,  it  is  not  put  in  issue  by  such 
a  plea.  The  defense  that  the  plaintiffs  suing  as  husband  and  wife  are  not 
married  goes  to  the  form  of  the  writ,  rather  than  to  the  cause  of  action,  and  it 
should,  therefore,  be  pleaded  in  abatement  and  not  in  bar.  Thus,  in  Chitty's 
Pleadings  (vol.  i,  p.  392),  it  is  laid  down  as  a  proper  plea  in  abatement  to  the 
form  of  the  writ  that  the  plaintiffs  or  defendants  suing,  or  being  sued,  as  hus- 
band and  wife,  are  not  married.  And  in  Stephen  on  Pleading  (page  IGO)  it 
is  said,  "  the  plea  of  not  guilty  in  trespass  on  the  case  operates  as  a  denial  of 
the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  committed  by  the 
defendant.  4  .  .  But  not  guilty  will  apply  to  no  other  defense  than  a  de- 
nial of  the  wrongful  act."  The  general  issue  at  length  is  that  the  defendant 
is  not  guilty  of  the  grievances  laid  to  his  charge,  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  etc.  1  Chitty's  PI.,  432.  While,  since  the  time  of 
Lord  Mansfield,  the  scope  of  this  issue  has  been  much  enlarged,  it  has  not 
been  supposed  to  extend  to  a  denial  of  the  ability  of  the  plaintiff  to  sue.  In 
Combs  V,  Williams,  15  Mass.,  243,  it  was  ruled  that  in  the  trial  of  an  action 
upon  a  promise  to  9,  feme  soLe^  brought  by  her  husband  and  herself  after  mar- 
riage, it  is  not  competent  for  the  defendant  under  the  general  issue  to  prove 
the  illegality  of  the  marriage,  such  matter  being  wholly  in  abatement.  True, 
this  was  in  an  action  ot assuinjjsit,  but  the  general  issue  is  as  broad  in  such  a 
case  as  it  is  in  case  for  a  tort.  And  if  this  were  not  so,  even  if,  in  the  state  of 
the  pleadings,  the  defendants  were  at  liberty  to  prove  that  the  plaintiffs  were  not 
husband  and  wife,  they  could  not  prove  it  by  such  evidence  as  that  which  they 
offered.  Cohabitation  as  husband  and  wife  may  tend  to  prove  marriage,  but 
non-cohabitation  has  not  been  accepted  as  disproving  the  existence  of  the 
marital  relation  in  face  of  uncontradicted  evidence  that  a  marriaofe  in  fact 
had  taken  place. 

The  fifth  assignment  of  error  is  without  any  foundation.  It  would  be  very 
extraordinary  were  we  to  hold  that  the  plaintiff  had  settled  and  discharged 
her  claim  upon  the  defendants  without  any  intention  or  understanding  on  her 
part  to  give  it  up. 

§  88.  The  declarations  of  an  agent^  two  days  after  the  cause  of  action  accrued^ 
are  not  evidence  to  hind  his  principal. 

The  next  assignment  is  more  important.  The  accident  by  which  the  plaint- 
iff was  injured  occurred  at  Read's  Landing,  in  Minnesota,  on  the  30th  day  of 
September,  1869,  about  2  o'clock  in  the  afternoon.  Two  days  afterwards,  as 
the  boat  approached  Davenport,  in  the  state  of  Iowa,  Mrs.  Clough,  the  wit- 
ness, had  a  conversation  with  the  captain,  in  which  he  made  some  statements 
respecting  the  accident,  and  these  statements  the  court  allowed  to  be  given  in 
evidence  agamst  the  defendants.  In  this  we  think  there  was  ^rror.  Declara- 
tions of  an  agent  are,  doubtless,  in  some  cases,  admissible  against  his  principal, 
but  onlv  so  far  as  he  had  authority  to  make  them,  and  authority  to  make  them 

is  not  necessarily  to  be  inferred  from  power  given  to  do  certain  acts.     A  cap- 
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lain  of  a  passenger  steamer  is  empowered  to  receive  passengers  on  board,  but 
it  is  not  necessary  to  this  power  that  he  be  authorized  to  admit  that  either  his 
principal,  or  any  servant  of  his  principal,  has  been  guilty  of  negligence  in  re- 
ceiving passengers.  There  is  no  necessary  connection  between  the  admission 
and  the  act.  It  is  not  needful  the  captain  should  have  such  power  to  enable 
him  to  conduct  the  business  intrusted  to  him  to  wit,  the  reception  of  passen- 
gers, and,  hence,  his  possession  of  the  power  to  make  such  admissions  affecting 
his  principals  is  not  to  be  inferred  from  his  employment.  1  Taylor  on  Ev., 
.4  541.  It  is  true  that  whatever  the  agent  does  in  the  lawful  prosecution  of 
the  business  intrusted  to  him  is  the  act  of  the  prmcipal,  and  the  rule  is  well 
stated  by  Mr.  Justice  Story  (Story  on  Agency,  §  134),  tiiat  ''  where  the  acts  of 
the  agent  will  bind  the  principal,  there  his  representations,  declarations  and 
admissions  respecting  the  subject-matter  will  also  bind  him j  if  made  at  the 
jfarne  time,  and  conatitutiny  part  of  the  res  gestm,^''  A  close  attention  to  this  rule, 
which  is  of  universal  acceptance,  will  solve  almost  every  difficulty.  But  an 
act  done  by  an  agent  cannot  be  varied,  qualified  or  explained,  either  by  his 
declarations,  which  amount  to  no  more  than  a  mere  narrative  of  a  past  occur- 
rence, or  by  an  isolated  conversation  held,  or  an  isolated  act  done  at  a  later 
period.  1  Taylor  on  Ev.,  §  526.  The  reason  is  that  the  agent  to  do  the  act 
is  not  authorized  to  narrate  what  he  had  done  or  how  he  had  done  it,  and  his 
<ieclaration  is  no  part  of  the  "  res  gestce.^^ 

Applying  this  rule  to  the  present  case,  how  does  it  stand?  The  thing  of 
which  the  plaintiffs  complain  was  negligence,  on  the  30th  of  September  —  a 
fault  in  providing  for  Mrs.  Clough's  embarkation  on  the  steamer.  That,  and 
that  alone,  caused  the  injury  she  sustained.  That,  and  nothing  else,  was  the 
^'r*8  (fistcB^  What  the  captam  of  the  boat  said  of  the  transaction  two  days 
afterwards  was,  therefore,  but  a  narrative  of  a  past  occurrence,  and  for  that 
r-eason  it  could  not  affect  his  principals.  It  had  no  tendency  to  determine  the 
nature,  quality  or  character  of  the  act  done,  or  left  undone,  and  it  is  not, 
therefore,  within  the  rule  stated  by  Judge  Story.  That  rule  has  been  recog- 
nized "  in  totidem  tvri/^"  in  Wisconsin  by  Chief  Justice  Dixon,  in  delivering 
the  opinion  of  the  court  in  The  Milwaukee  &  Mississippi  Railroad  Company 
V,  Finney,  10  Wis.,  388.  And  there  is  nothing  in  any  of  the  decisions  cited 
bv  the  defendants  in  error  inconsistent  with  such  a  rule.  The  case  of  The 
Enterprise,  cited  from  2d  Curtis,  was  a  suit  in  admiralty  for  subtraction  of 
wages,  and  the  declarations  of  the  master  respecting  the  contract  with  the 
.seamen  were  admitted,  though  not  a  part  of  the  rent  (jei<ta\  But  the  decision 
was  rested  upon  the  ground  that  the  admiralty  rule  is  different  from  the  rule 
at  common  law.  The  case  of  Burnside  v.  The  Grand  Trunk  Railroad  Com- 
|iany,  cited  from  47  New  Hampshire,  simply  decides  that  the  statements  of 
the  general  freight  agent  as  to  the  condition  of  goods  delivered  to  him  for 
transportation,  made  while  the  goodsarestiU  in  transit,  or  while  the  duty  of  the 
carrier  continues,  are  admissible  in  evidence  against  the  company.  This  was 
a  case  of  contract  not  executed,  and,  while  it  remained  unexecuted,  the  agent 
had  power  to  vary  it;  had,  in  fact,  complete  control  over  it.  The  transaction 
was  still  depending,  and  the  agent  was  still  in  the  execution  of  an  act  which 
was  within  the  scope  of  his  authority.  But  in  the  present  case  the  declara- 
tions admitted  were  not  made  in  the  transaction  of  which  the  plaintiffs  com- 
plain,,  or  while  it  was  pending.  They  refer  to  nothing  present.  They  are 
•  »nly  a  history  of  the  past. 

It  is  argued  they  were  made  before  the  voyage  upon  which  Mrs.  Clough 
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entered  was  completed.  True,  they  were,  but  they  were  not  the  less  mere 
narration.  The  accident  was  past.  The  injury  to  Mrs.  Clough  was  complete. 
The  only  wrong  she  sustained,  if  any,  had  been  consummated  two  days  before. 
We  cannot  think  the  fact  that  she  had  not  arrived  at  her  port  of  destination 
is  at  all  material.  If  she  had  left  the  steamer  before  the  declarations  were 
made,  it  is  not  claimed,  as  certainly  it  could  not  be,  that  they  were  admissible. 
Now,  suppose  two  persons  were  injured  by  the  negligence  which  the  plaintiffs 
assert,  and  one  of  them  had  left  the  boat  before  the  captain's  declarations 
were  made,  clearly  they  would  have  been  inadmissible  in  favor  of  the  i^erson 
whose  voyage  had  been  completed.  This  is  not  denied.  Yet  the  connection 
between  them  and  the  accident  would  be  as  close  in  that  case  as  in  this.  Can 
they  be  admissible  in  the  one  case  and  not  in  the  other?  Assuredly  not.  We 
must  hold,  therefore,  that  there  was  error  in  admitting  in  evidence  the  state- 
ment of  the  captain  of  the  steamboat  made  two  days  after  the  wrong  was 
done  of  which  the  plaintiffs  complain. 

§89.-4  party  who  complains  of  the  rejection  of  evidence  mtist  show  how  he 
is  injured  by  such  rejection. 

The  last  assignment  of  error  is  the  rejection  of  the  deposition  of  Turner.  Of 
this  it  is  sufficient  to  say  that  we  have  not  before  us  either  the  deposition  or 
any  statement  of  what  it  tended  to  prove.  We  cannot  know,  therefore,  that 
it  was  of  any  importance,  or  that,  if  it  had  been  admitted,  it  could  have  had 
any  influence  upon  the  verdict.  A  party  who  complains  of  the  rejection  of 
evidence  must  show  that  he  was  injured  by  the  rejection.  His  bill  of  excep- 
tions must  make  it  appear  that  if  it  had  been  admitted  it  might  have  led  the 
jury  to  a  different  verdict.  This  must  be  understood  as  the  practice  in  this 
court,  and  such  is  the  requirement  of  our  twenty-first  rule.  By  that  rule  it  is 
ordered  that  when  the  error  assigned  is  to  the  admission  or  rejection  of  evi- 
dence, the  specification  shall  quote  the  full  substance  of  the  evidence  offered, 
or  copy  the  offer  as  stated  in  the  bill  of  exceptions.  This  is  to  enable  the 
court  to  see  whether  the  evidence  offered  was  material,  for  it  would  be  idle  to 
reverse  a  judgment  for  the  admission  or  rejection  of  evidence  that  could  have 
had  no  effect  upon  the  verdict.  But,  for  the  reception  of  the  statement  made 
by  the  captain  shortly  after  the  arrival  of  the  boat  at  Davenport,  the  judgment 
must  be  reversed. 

g  90.  In  general,  the  rules  of  evidence  in  civil  and  in  criminal  cases  are  the  same.  United 
States  V.  Gooding,  12  Wheat.,  460. 

§91.  Wliere  no  act  of  congress  interferes,  the  rules  of  evidence  at  common  law  govern  the 
court  of  claims.    Moore  r.  United  States.  1  Otto,  278  (gg  2191-92). 

§  92.  Parties  may,  by  contract,  determine  what  shall  be  evidence  of  a  given  fact.  And, 
under  a  policy  of  insurance  declaring  that  if  the  vessel,  upon  a  regular  survey,  shaU  be  thereby 
declared  unseaworthy  by  reason  of  her  being  unsound  or  rotten,  or  incapable  of  prosecuting 
her  voyage  on  account  of  being  unsound  or  rotten,  then  the  insurers  shall  not  be  bound  to  pay 
their  subscription.  *  A  state  of  rottenness,  ascertained  at  any  period  of  the  voyage  insured,  is 
conclusive  evidence  of  original  unsoundness,  and  the  determination  of  this  fact  by  means  of  a 
regular  survey  must  be  received  as  conclusive  evidence  between  the  parties.  An  exemplifica- 
tion of  the  proceedings  of  the  court  of  vice-admiralty,  introduced  in  evidence  by  the  plaintiff 
in  an  action  on  the  policy  to  show  a  condemnation  and  sale  of  the  vessel,  is  also  evidence  for 
the  defendant  to  prove  the  survey.     Dorr  v.  Pacific  Insurance  Co.,  7  Wheat.,  581. 

^  98.  Adniissibility  —  Competency. —  Questions  respecting  the  admissibility  of  evidence  are 
entirely  distinct  from  those  which  respect  its  sufficiency  or  effect.  They  arise  at  different  staget* 
of  the  trial,  and  cannot,  with  strict  propriety,  be  propounded  at  the  same  time.  The  court 
may  refuse  a  prayer  embodying  both,  unless  the  entire  prayer,  as  made,  should  b^  granted. 
Columbian  Insurance  Co.  v,  Lawrence,  2  Pet.,  26. 

g  9i.  Legally  incompetent  evidence,  though  admitted  without  objection,  should  not  be  con- 
sidered by  the  jury  in  making  up  their  verdict.    United  States  v.  Roudenbush,  Bald.,  515. 
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§  95.  If  evidence  is  admissible  for  any  one  of  the  purposes  for  which  it  is  offered,  it  is  error 
to  reject  it.     Hinde  v,  Longworth,  11  Wheat.,  199. 

§  96.  Evidence,  if  competent  for  any  purpose,  though  incompetent  for  others,  is  admissible, 
subject  to  projier  instructions  from  the  court.     Lastrapes  v,  Blanc,  8  Woods,  134. 

g  97.  In  the  federal  circuit  court,  if  the  court  is  equally  divided  upon  a  question  of  the  ad- 
mission of  evidence,  the  evidence  is  admissible.     Henry  v.  Ricketts,  1  Cr.  C.  C,  545. 

^  98.  In  an  action  on  a  bill  of  lading  for  damages  for  the  non-delivery  of  the  freight  in  time 
and  at  the  place  of  consignment,  evidence  of  verbal  instructions  from  the  wharf -master  to  the 
clerk  of  the  boat  to  make  certain  inquiries,  and  in  a  certain  contingency  to  deliver  the  freight 
at  a  place  other  than  that  named  in  the  bill,  is  inadmissible.  fLspey  v.  Blanks,*  9  Fed.  R., 
432. 

§99.  In  a  suit  involving  the  question  of  the  bigamy  of  a  third  person,  it  is  competent  to 
show  the  state  of  feeling,  affection  and  sympathy  of  the  alleged  bigamist  to  his  wife,  and  a 
letter  written  by  him  is  admissible  for  that  purpose  when  it  does  not  appear  to  be  collusive.  It 
is  admissible  also  to  show  where  the  writer  was  at  its  date.    Gaines  v.  Relf,*  12  How.,  472. 

§  100.  The  deposition  of  W.  was  read  on  behalf  of  plaintiff.  Defendant  offered  in  evidence 
a  letter  received  some  time  before  from  W.  to  himself  relating  to  the  same  matters  as  were 
testified  to  in  W.^s  deposition,  though  not  qualifying  or  contradicting  it  in  any  way.  Held, 
that  the  letter  was  not  admissible.    Crocker  v.  Lewis,*  3  Sumn.,  1. 

§  101.  Upon  an  indictment  for  forging  a  bill  of  exchange  in  the  name  of  a  fictitious  drawer, 
payee  and  indorser,  it  was  held  that  the  bill  might  be  shown  in  evidence  although  it  had  cer- 
tain genuine  subsequent  indorsements  not  set  forth  in  the  indictment.  United  States  v.  Pea^ 
cock,  1  Cr.  C.  C,  215. 

§  102.  In  Pennsylvania  a  power  of  attorney  acknowledged  before  a  mayor  or  other  chief 
magistrate  of  a  city  is  admissible  in  evidence  by  virtue  of  long  existing  usage,  notwithstand- 
ing the  law  of  1705,  that  a  power  of  attorney  certified  to  have  been  proved  by  two  or  more 
witnesses  thereunto  before  any  mayor,  etc.,  under  the  common  seal,  etc.,  shall  be  good  and 
effectual  at  law,  etc.     Milligan  r.  Dickson,*  Pet.  C.  C,  433. 

^  103.  Erroneons  rnlingB. —  If  evidence  was  properly  rejected,  it  is  no  ground  for  reversing 
the  judgment  that  an  erroneous  reason  was  given.     Silsby  v.  Foote,  14  How.,  218. 

<^  104.  A  charge  of  the  court  that  the  jury  shall  not  consider  certain  evidence  which  has 
been  improperly  admitted  is  equivalent  to  striking  it  out  of  the  court ;  and  its  admission  is  no 
longer  error.    Pennsylvania  Company  v,  Roy,  12  Otto.  451. 

§  105.  The  ruling  of  the  court  in  admitting  evidence  which  is  wholly  unnecessary,  the  plaint- 
iff's case  being  perfect  without  it,  even  if  eiToneous,  will  not  operate  to  reverse  the  judgment. 
Sheppard  v.  Graves,  14  How.,  512. 

^  100.  Where  prima  facie  evidence  of  a  fact  has  been  given,  and  no  proof  to  the  contrary 
offcTpd,  it  is  not  a  ground  of  reversal  that  other  evidence  which  was  incompetent  was  admitted 
to  prove  the  same  fact.    Cooper  v.  Coates,  21  Wall..  105. 

§  107.  An  error  in  excluding  a  record  is  harmless  and  will  not  justify  a  new  trial,  where  the 
party  proved  in  another  way  everything  which  the  record  would  prove.  Lucas  v.  Brooks,  18 
Wall.,  436. 

^  108.  It  seems  that  where  a  party  has  assented  by  his  silence  to  the  correctness  .of  a  settle- 
ment, and  a  judgment  which  he  had  confessed,  for  foiu:  years  and  a  half,  the  evidence  ought  to 
be  very  clear  that  a  mistake  was  in  fact  made,  in  order  to  justify  unraveling  what  was  done. 
WiUett  V.  Fister,*  18  Wall.,  91. 

g  109.  Where  improper  testimony  has  been  admitted,  the  appellate  court  cannot  look  into  its 
importance  or  operation,  but  the  verdict  founded  on  it  cannot  stand.  Smith  v.  Carrington,  4 
Or.,  62. 

^  110.  If  the  trial  court  errs  in  receiving  inadmissible  evidence,  the  judgment  must  be  re- 
versed and  a  new  trial  awarded.  The  supreme  court  can  give  no  direction  as  to  what  judgment 
the  ooart  below  ought  to  have  rendered,  on  the  ground  of  the  sufficiency  of  the  evidence,  in- 
dependent of  that  objected  to.    Cliurch  v.  Hubbart,  2  Cr.,  187. 

gill.  Where  the  cause  is,  by  consent,  tried  by  the  court,  and  not  by  a  jury,  an  objection  to 
the  admission  of  evidence  is  not  properly  the  subject  of  a  bill  of  exceptions.  But  if  the  court 
has  admitted  improper  evidence,  the  supreme  court  will  reject  it,  and  proceed  to  decide  the 
case  as  if  it  were  not  in  the  record.  Nor  does  it,  of  itself,  constitute  a  ground  for  the  reversal 
of  the  judgment.    Field  v.  United  States,  9  Pet.,  182. 

g  I12S.  BeleTaney. — Evidence  must  be  relevant  as  well  as  competent,  and  if  objection  is 
made  the  court  will  exclude  it  on  either  groimd,  if  the  irrelevancy  or  incompetency  clearly 
appears.    Polk  v.  Robertson,*  1  Overt.  (Tenn.),  456. 

^  1 1&  The  admission  of  immaterial  or  irrelevant  evidence  is  no  sufficient  reason  for  reversing 
a  judgment,  when  it  is  api>arent  that  it  cannot  have  affected  the  verdict  or  the  finding  injuri- 
iNisly  to  the  plaintiff  in  error.     Mining  Co.  r.  Taylor,  10  Otto.  87. 
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§  114.  Tliere  is  no  error  in  rejecting  evidence  whose  relevancy  cannot  be  seen.  CJollins  v. 
Johnson,  Hemp.,  279. 

^115.  Testimony  in-elevant  to  the  issue  on  which  the  jury  are  to  pass  is  inadmissible. 
Winans  v.  New  York  &  Erie  R.  Ck).,*  21  How.,  88. 

§  ilO,  It  is  not  error  to  reject  legal  evidence  of  a  fact  which  is  not  relevant  to  the  ease. 
Turner  r.  Fendall,  1  Cr.,  117. 

N^  11  7.  If  the  relevancy  of  a  question  is  not  shown  at  the  time,  it  should  not  be  put.  United 
States  V.  Gibert,  2  Sumn.,  19. 

^118.  The  defendant  cannot  claim  a  right  to  introduce  in-elevant  evidence  for  the  purpose 
of  rebutting  equally  irrelevant  evidence  intrtxluced  on  the  part  of  the  plaintiff,  and  not  ob- 
jected to,  where  the  plaintiflTs  improper  evidence  is  not  such  as  is  calculated  to  make  an 
impression  on  the  jury  which  no  instruction  given  by  the  court  can  efface.  Stringer  v.  Young, 
:5Pet.,  320. 

S^  119,  It  is  error  to  refuse  to  instruct  the  jury  to  disregard  evidence  which  is  irrelevant. 
Tbid, 

^  120.  In  a  suit  by  a  passenger  for  damages  for  personal  injuries  consequent  upon  the  break- 
ing down  of  a  railroad  bridge,  it  appeai*ed  that  this  bridge  was  undermined  by  an  unusual 
flood.  Evidence  of  subsequent  floods  was  held  inadmissible.  Kansas  Pacific  R'y  Co.  v.  Miller,* 
3  Colo.  T'y,  442. 

§  121.  Where  a  vessel  was  libeled  for  breaking  her  license  to  catch  cod  fish  by  catching 
mackerel  at  a  certain  time  and  place,  it  was  held  that  parol  evi<ience  might  be  given  of  her 
catching  mackerel  at  other  times  and  places  during  the  trip,  as  showing  the  real  business  of 
the  voyage.     United  States  v.  The  Davis,  1  CUfi".,  532. 

§  122.  Where  distilled  spirits  were  seized  in  October  for  violation  of  the  revenue  laws,  and 
a  large  part  of  the  same  spirits  had  been  seized  the  month  previous  for  similar  fraudulent 
practices  for  which  an  information  was  now  pending,  evidence  of  similar  fiaudulent  acts  in 
and  through  each  of  tlie  seven  months  preceding  October  cannot  be  objected  to  either  on  the 
ground  that  the  September  information  precluded  inquiry  into  acts  taking  place  before  it,  or 
that  such  acts  do  not  show  the  intent  of  the  October  act  because  too  remote,  these  acts  b^ing 
held,  under  the  circumstances  of  the  case,  to  be  practically  contemporaneous.  Tlie  United 
States  V.  Thirty-six  Barrels  of  High  Wines,  7  Blatch.,  469. 

S  128.  On  the  trial  of  an  indictment  for  receiving,  concealing  and  aiding  in  concealing  prop- 
erty stolen  from  the  mails,  testunony  that  the  defendant  attempted  to  suborn  the  witness  to 
swear  falsely  on  the  trial  of  the  one  who  stole  the  property  is  not  relevant  or  competent  proof 
of  the  charge  in  the  indictment.     United  States  i\  Montgomery,  3  Saw.,  544. 

§  124.  Upon  a  preliminary  hearing  before  a  commissioner,  upon  a  charge  of  engaging  in  and 
giving  aid  and  comfort  to  the  rebellion,  and  that  the  offense  was  committed  within  the  dis- 
trict, evidence  tending  to  show  that  the  accused  was  an  officer  in  the  rebel  army  is  in-elevant, 
since  it  does  not  tend  to  prove  the  commission  of  the  offense  within  the  district,  unless  the 
fact  is  in  some  manner  connected  with  an  unlawful  act  done  within  the  district.  In  re  Mar- 
tin, 5  Blatch.,  303. 

§  126.  On  the  trial  of  an  indictment  for  depositing  scurrilous  postal  cards  in  the  mail,  the 
cards  put  in  evidence  displaying  instances  of  misspelling,  it  was  held  competent  to  show  writ- 
ings of  the  defendant  containing  identical  errors,  in  order  to  connect  the  defendant  with  the 
writing  of  the  cards.     United  States  v.  Chamberlain,  12  Blatch. ,  390. 

§  120.  Where  the  master  of  a  v€»ssel  is  charged  with  having  sailed  on  a  voyage  from  the 
coafit  of  Africa  with  a  sick  crew,  whereby  delay  and  damage  was  caused,  the  question  is  what 
were  the  facts  on  which  he  was  called  to  exercise  his  best  judgment  at  the  time  he  sailed;  not 
what  actually  happened  afterwards.     The  Gentleman,  1  Blatch.,  196. 

§  12 1.  In  an  action  for  the  violation  of  a  patent-right,  a  compromise  made  by  the  plaintiff 
with  another  infringer,  between  whom  and  the  defendant  there  is  no  privity,  is  res  inter  alios 
acta,  and  is  irrelevant  and  incompetent  as  evidence  in  chief  in  behalf  of  the  defendants  in  the 
cause.  It  is  also  inconsequential  as  showing  that  the  compromise  was  not  founded  on  any  ad- 
mission of  the  plaintiff's  right  in  the  invention,  since  it  has  no  tendency  to  disprove  the  plaint- 
iff's right.    Philadelphia  &  Trenton  R.  Co.  v.  Stimpson,  14  Pet.,  448. 

§  128.  When  a  question  arises  as  to  the  quality  of  goods  furnished  the  defendant  under  a 
contract,  evidence  of  the  quality  of  goods  delivered  to  others  than  the  defendant,  if  proved 
to  be  of  the  same  general  quality  with  those  delivered  to  the  defendant,  is  admissible.  Ames 
w.  Quimby,  16  Otto,  347  (g^  49-53). 

g  129.  In  a  suit  for  breach  of  contract  on  the  part  of  the  defendant  in  refusing  to  receive 
articles  for  the  manufacture  of  which  he  contracted  with  the  plaintiff,  the  defendant  can- 
not show  at  what  rate  he  contracted  for  the  articles  with  others,  on  the  difficulty  occurring 
with  the  plaintiff ;  or  how  the  offers  of  others  compared  with  tlie  plaintiff's  when  he  took  the 
contract.    Chicago  v.  Greer,  9  Wall..  726. 
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§  1 30.  In  an  action  by  an  indorsee  against  indorser,  where  the  parties  had  agreed  that  the 
note,  which  was  payable  at  a  certain  bank,  should  be  sent  by  the  plaintiff  to  that  bank  for 
collection,  it  is  not  admissible  to  give  in  evidence  against  the  plaintiif  the  usage  in  collecting 
of  any  other  bank.     Camden  v.  Doreuius.  3  How.,  515. 

^  llJL  In  an  acticm  against  a  railroad  company  for  personal  injuries  alleged  to  have  been 
received  through  the  negligence  of  the  defendant's  servants,  the  damages  to  which  the  plaint- 
iff is  entitled  being  merely  compensatory,  evidence  of  his  financial  condition,  or  that  he  has 
infant  children  depending  on  him  for  support,  is  irrelevant  and  ought  to  he  rejected.  Penn- 
sylvania Company  v.  Roy,  12  Otto,  451. 

S$  132.  In  trespass  against  an  officer  for  seizing  goods  on  suspicion  that  they  had  not  j)aid 
duty,  circumstances  which  did  not  amount  to  reasonable  cause  were  allowed  to  be  shown  in 
evidence  in  mitigation  of  damages  —  as  the  plaintiff  claimed  vindictive  damages.  Hall  v. 
Warren,  2  McL.,  332. 

§  133.  A  deed  which  does  not  convey  or  purport  to  convey  the  land  in  controversy  is  irrele- 
vant and  inadmissible  in  evidence.     Hollingsworth  v.  Flint,*  11  Otto,  591. 

§  134.  To  an  issue  as  to  the  ownership  of  certain  property  at  the  date  of  the  levy  of  a  writ 
of  attachment  thereon,  a  deed  purporting  to  convey  the  property,  made  by  the  parties  against 
whom  tlie  attachment  ran,  two  months  before  the  writ  issued,  is  not  irrelevant.  People's 
Bank  r.  Calhoun,  12  Otto,  256. 

g  135.  In  an  action  on  a  covenant  of  seizin,  the  question  whether  the  patent  gi*anting  the 
land  to  the  defendants  is  voidable  by  the  state  is  not  properly  examinable ;  and  testimony 
tending  to  establish  that  point  is  irrelevant  and  inadmissible.     Pollard  v.  Dwight,  4  Cr.,  421. 

§  133.  An  information  under  the  fourteenth  section  of  the  act  of  July  14,  1832,  claimed  the 
forfeiture  of  goods  imixjrted  into  the  United  States,  under  the  allegation  that  the  packages 
were  made  up  with  intent  to  evarie  and  defraud  the  revenue.  The  oath  taken  by  the  claimant 
was  the  one  prescribed  to  be  taken  in  cases  where  the  gooils  have  been  actually  purchased. 
The  g*>vernment  offered  to  prove  that  the  claimant  was  not  the  owner  of  the  goods  at  the 
time  of  their  entry  an  1  importation,  but  was  merely  a  consignee.  The  evidence  was  rejectetl 
as  irrelevant,  the  duties  being  the  same  whether  the  claimant  was  owner  or  consignee.  United 
States  r.  Four  Cases  of  Printed  Merinoes,  2  Paine,  200. 

g  137.  A  charge  of  fraud  cannot  be  proved  by  evidence  of  other  fraudulent  transactions  with 
other  partita.    Jones  t\  Knowles,*  1  Cr.  C.  C,  523. 

§  13S.  Evidence  which  has  no  connection  with  the  matter  in  issue,  but  merely  tends  to  cre- 
ate a  personal  prejudice  against  one  of  the  parties,  should  be  excluieJ.  But  where  fraud  is 
charged,  and  the  charge  is  to  bo  mide  out  by  circumstantial  evidence,  the  acts  of  the  parties 
near  the  time  when  the  fraud  is  alleged  to  have  been  committed,  and  connected  with  it,  should 
be  admitted.  Thus  in  an  actitm  by  an  assignee  in  bankruptcy  charging  that  certain  propy1;y 
belonging  to  the  bankrupt  had  been  fraudulently  placed  in  the  name  of  one  of  the  defendants, 
and  the  question  was  whether  the  property  belonged  to  this  defendant  at  the  time  of  its  sale 
by  him  to  a  third  person,  testimony  tending  to  show  that  the  bankrupt  claimed  and  exercised 
the  same  control  over  the  property  after  the  sale  as  before,  when  he  claimed  to  be  acting  as 
axent  for  the  defendant  in  whose  name  the  property  was  placed,  was  held  to  be  relevant. 
Carr  v.  Gale,  Dav.,  328. 

Si  139.  Where  the  title  of  the  phrchaser  of  a  wrecked  vessel  is  disputed,  proof  that  the 
master  believed  he  could  get  her  off  with  the  means  he  liafl  at  command  is  pertinent  to  show 
that  tlie  sale  was  not  made  in  good  faith.  The  Schooner  Lucinda  Snow,*  11  N.  Y.  Leg. 
Ob^.,  97. 

^  1 40.  In  a  suit  upon  an  insurance  policy  made  in  August,  a  medical  expert  cannot  be  per- 
mitted to  testify  that  he  had  examined  the  assured  in  the  June  preceding  and  pronounced  hinx 
unworthy  of  insurance,  nor  to  testify  as  to  the  condition  of  his  health  at  that  time  and  the 
nature  of  his  mala  ly,  there  being  no  issue  as  to  his  health  prior  to  the  insurance.  In.surance 
Co.  r.  Mahone,  21  WaU.,  152. 

§^  141.  In  an  action  for  damages  for  the  continuance  of  a  nuisance,  former  bills  of  indict- 
ment for  the  same  nuisance  are  not  irrelevant  evitlence,  when  they  constitute  a  part  of  the 
history  of  the  case,  and  were  referred  to  in  the  evidence  of  the  plaintiff.  Richardson  v.  City 
of  Boston,  24  How.,  188. 

^  142.  In  an  action  against  the  indorser  of  a  note,  a  judgment  in  an  action  on  the  note  be- 
tween other  paities  is  not  admissible  in  evidence.    Welsh  v.  Lindo,*  1  Cr.  C.  C,  497. 

5;  1 43.  Upon  an  action  for  the  value  of  a  slave  carried  away  as  a  seaman  by  the  defendant, 
evidence  wae  rejected  that  the  slave  hired  himself  as  a  free  man  to  another  master  of  a  vessel 
on  a  pn>vious  v()ya;i:e.     Washington  r.  Wilson,  2  Cr.  C.  C,  153. 

g  144.  In  an  information  for  the  forfeiture  of  g(Kxls  on  account  of  fraudulent  undervalua- 
tion,  invoices  of  other  importations  made  by  the  claimant  are  admissible  to  show  fraud  in  this 
ca.He.     Buckle V  v.  United  States,  4  How.,  251. 
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§  145.  In  an  action  by  the  owner  of  a  mortgage  on  certain  premises  for  damage's  for  the  re- 
moval of  a  building  therefrom  by  the  defendant,  the  latter  having  erected  the  building  under 
an  agreement  with  the  owner  of  the  land  prior  to  the  execution  of  the  mortgage,  it  was  held 
that,  as  the  building  was  so  peculiarly  constructed  and  so  located  as  to  have  no  value  whicli 
could  be  fixed  by  the  market,  evidence  as  to  its  cost  was  relevant,  not  to  show  its  value  di- 
rectly, but  to  enable  the  jury  to  test  the  worth  of  the  opinions  of  the  witnesses  as  to  its  value, 
such  evidence  being  coupled  with  an  instruction  that  they  were  not  to  take  the  cost  as  the 
measure  of  damages.    Patterson  v.  Kingsland,  8  Blatch.,  278. 

i^  146.  Materiality.—  It  is  the  duty  of  the  court  to  exclude  immaterial  evidence.  Lucas  r. 
Br(x)ks,  18  Wall.,  486. 

§  147.  If  evidence  offered  tends  in  any  degree  to  establish  the  existence  of  any  material 
fact,  it  cannot  be  rejected  as  irrelevant,  but  must  be  received  and  submitted  to  the  considera- 
tion of  the  jury  in  connection  with  all  the  other  facts  and  circumstances  of  the  case.  United 
States  V.  Babcock,*  8  Dill..  571. 

§  148.  In  an  action  by  assignees  of  a  bankrupt  to  recover  the  proceeds  of  property  sold  under 
a  judgment  entered  upon  a  power  of  attorney  given  by  the  bankrupt,  evidence  that  he  was 
surprised  by  the  entry  of  the  judgment  and  the  issuing  of  the  execution  is  wholly  immaterial, 
and  may  be  rejected.    Clarion  Bank  r.  Jones,  21  Wall.,  325. 

§  149.  Where  the  books  of  the  plaintiff  had  been  made  evidence  by  being  called  for  and  ex- 
amined by  the  defendants,  and  the  court  suffered  a  witness  to  testify  that  he  had  examined  the 
books,  then  in  court  and  lying  before  him,  and  that  he  could  find  no  entry  in  them  respecting 
the  note  and  check  which  were  the  subject  of  controversy,  the  testimony  was  regarded  as  im- 
material and  its  admission  as  affording  no  ground  for  a  new  trial.  Coote  v.  Bank  of  United 
States,  3Cr.  C.  C,  100.  * 

g  150.  The-court  refused  to  admit  the  record  of  a  petition  for  freedom  by  the  mother  of  the 
petitioner,  against  one  under  whom  this  defendant  claims,  the  record  stating  that  the  peti- 
tioner *•  no  further  prosecuted  her  petition,*'  on  the  ground  that  it  was  immaterial.  Negro 
Joice  V.  Alexander,  1  Cr.  C.  C,  528. 

§  151.  In  an  action  against  a  railroad  company  for  damages  for  the  burning  of  buildings  of 
the  plaintiff  by  a  fire  communicated  by  a. locomotive,  through  the  negligence  of  the  servants 
of  the  company,  the  buildings  injured  being  within  the  line  of  the  defendants'  roadway,  it  was 
held  not  immaterial  to  show  that  they  were  placed  there  by  the  license  of  the  company.  And 
a  receipt  for  land-rent,  signed  by  the  station  agent,  and  given  after  ttie  occurrence  of  the  fire, 
was  held  competent  to  show  this  fact.     Grand  Trunk  R.  Co.  v,  Richardson,  1  Otto,  454. 

g  lo2.^n  an  action  to  recover  compensation  for  the  destruction  of  the  plaintifTs  buildings 
by  a  tire  alleged  to  have  been  occasioned  by  the  negligence  of  the  defendant,  evidence  as  to 
the^title  to  the  land  on  which  the  buildings  stood  is  immaterial,  where  by  the  law  of  the  state 
an  occupant  of  land  who  in  good  faith  erects  improvements  thereon  is  the  owner  of  the  im- 
provements.    Milwaukee  &  St.  Paul  R'y  Co.  v,  Kellogg,  4  Otto,  469. 

§  15  B.  Kes  gestos. —  When  the  question  whether  a  conveyance  is  fraudulent  arises  between 
the  granteo  and  the  creditor  of  the  grantor,  the  creditor  may  always  show  that,  notwithstand- 
ing tiie  conveyance,  the  grantor  continued  in  possession  and  control.  To  this  end,  acts  of  the 
grantor  implying  ownership  and  control  may  be  shown,  and  also,  as  a  part  of  the  r&s  gestce^ 
the  declarations  accompanying  such  acts  or  possession  may  be  proved  to  show  the  nature, 
extent  and  purpose  thereof.    United  State3^  v.  Griswold,  8  Fed.  R.,  556 ;  7  Saw.,  811. 

§  15 1.  Where  fraud  is  set  up  as  a  defense  to  an  action  for  the  price  of  hogs  sold  to  the  de- 
fendant by  the  plaintiff,  and  represented  to  have  been  imported  and  to  be  of  high  value,  the 
representations  as  to  the  value  of  the  hogs  by  the  agent  of  the  plaintiff,  at  the  time  cf  the 
sale,  are  admissible  in  evidence  as  a  part  of  the  res  gestce.    Henckley  v,  Hendrickson,  5  McL., 

170. 

§  155.  The  declarations  of  a  deputy  collector,  made  at  the  time  he  was  engaged  in  the  seizure 
of  certain  property  for  an  alleged  forfeiture,  as  to  the  cause  of  the  seizure,  are  to  be  considered 
as  a  part  of  the  res  gestoR,  and  are  admissible  in  evidence  against  the  collector.  But  an  admis- 
sion made  after  the  property  had  been  seized  and  stored  is  not  admissible.  Wescot  v.  Brad- 
ford, 4  Wash.,  492. 

g  150.  In  a  suit  on  a  life  insurance  policy,  where  the  issue  was  whether  the  insured  died  by 
his  own  hand,  the  declarations  of  a  person  who  came  out  of  tlie  room  where  the  deceased  was, 
to  the  effect  that  the  deceased  had  shot  himself,  are  admissible  evidence  as  part  of  the  res 
gestfB.    Newton  v.  Insurance  Co.,*  2  Dill.,  155. 

g  157.  The  declarations  of  a  testator,  made  before  and  at  the  execution  of  the  will,  and  so 
soon  afterwards  as  to  be  considered  a  part  of  the  res  gestCB,  are  admissible  to  show  that  the  will 
was  procured  by  fraud.    Smith  v.  Fenner,  1  Gall.,  170. 

§  158.  The  conversations  and  declarations  of  an  inventor,  stating  that  he  has  made  an  in- 
vention, and  describing  its  details  and  explaining  its  terms,  are  to  be  deemed  a  part  of  the  res 
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gesto,  and  are  admissible  in  his  favor  as  evidence  that  the  invention  was  at  that  time  known 
to  and  claimed  by  him.    Philadelphia  &  Trenton  R.  Co.  v.  Stimpeon,  14  Pet.,  448. 

^  159.  The  declarations  of  a  person  as  to  his  intentions  in  changing  his  residence,  accompar 
nying  his  acts,  are  a  part  of  the  res  gestcCj  and  are  admissible  as  affecting  the  question  of  domi- 
cile.   Bumham  v.  Rangeley,  1  Woodb.  &  M.,  7. 

S  160.  The  declarations  of  a  ship-master,  shortly  after  his  vessel  has  been  wrecked,  expres- 
sive of  his  intention  to  return  home,  are  admissible  to  explain  his  motives  in  connection  with 
his  acts,  as  part  of  the  res  gestcB.    Propeller  Niagara  v,  Cordes,  21  How.,  7. 

§  161,  Conversations  between  the  owners  of  a  vessel  at  the  time  of  fitting  it  out,  illustrative 
of  their  acts,  are  admissible  in  evidence.     Micy  v.  DjWolf,  3  Woodb.  &  M..  198. 

^  1 62.  In  a  proceeding  for  the  forfeiture  of  a  vessel  as  having  been  fitted  out  for  the  slave 
trade,  the  declarations  of  the  person  fitting  out  the  vessel,  accompanying  his  acts,  and  explan- 
atory of  them,  or  giving  them  character,  are  admissible  as  a  part  of  the  res  gestce.  The  Yacht 
Wanderer,  1  Spr.,  515. 

§  16*^.  The  declarations  of  an  agent  in  a  particular  business,  made  while  engaged  in  it,  and 
in  relation  to  it.  become  a  part  of  the  rc5  gesUs,  and  bind  the  principal  as  if  made  by  himself. 
But  it  should  be  distinctly  shown  that  the  agency  extended  to  the  particular  business.  Aiken 
r.  Bemis,  8  Woodb.  &  M.,  349. 

§  1 64.  When  declarations  are  admissible  as  res  gestcBt  they  are  always  admissible  in  favor  of 
the  party  making  them,  as  well  as  against  him.  The  Emma  Stiver  Mining  Co.  v.  Park,  14 
Blatch.,  411. 

§  165.  On  the  question  whether  a  railroad  company  had  contracted  to  transport  two  carloads 
of  horses  beyond  the  terminus  of  their  own  road  to  Boston,  a  way-bill  headed  a  way-bill  of 
merchandise  transported  by  the  company  from  the  starting  point  to  Boston,  and  describing  the 
two  cars  with  horses,  and  as  consigned  to  certain  persons  at  Boston,  having  been  exhibited  to 
the  shipper  before  the  cars  started,  was  held  to  be  competent  evidence,  it  being  the  best  evi- 
dence, if  the  way-bill  was  to  be  considered  as  a  contract,  and,  if  not,  as  an  act  done  and  a  dec- 
laration made  by  the  agent  in  the  very  act  of  transacting  the  business,  and  as  a  part  of  it,  and 
coming  within  the  principle  of  res  gestce.    Railroad  Company  v.  Pratt,  22  Wall.,  123. 

$}  ll>6.  A  letter  written  by  the  master  of  a  vessel  to  an  agent  of  the  owner,  advising  what 
shali  be  done  for  the  owner's  interest  in  an  emergency  created  in  part  by  the  act  of  the  master 
himself,  which  advice  was  followed  by  the  agent  to  whom  it  was.  addressed,  may  be  given  in 
evidence  as  part  of  the  res  gestce.    Law  v.  Cross,  1  Black,  533. 

2^  167.  In  an  action  by  a  marine  in  an  exploring  expedition  against  the  commander  for  caus- 
ing him  to  be  whipped  and  imprisoned,  the  plaintiff  claiming  that  the  term  for  which  lie  was 
bound  to  serve  as  a  marine  had  then  expired,  a  letter  written  by  the  defendant  to  certain  offi- 
cers of  the  navy  department  concerning  the  bounty  given  to  the  seamen  on  their  contracting 
to  serve  till  the  termination  of  the  expedition,  being  a  part  of  the  res  gestce,  is  competent  evi- 
dence. It  is  also  admissible  as  official  correspondence  of  the  commander  in  respect  to  official 
matters.    Wilkes  v.  Dinsman,  7  How.,  89. 

^  168.  In  an  action  of  ejectment,  where  it  was  material  for  the  defendants  to  prove  that 
they  had  paid  the  taxes  on  the  land  for  a  certain  number  of  years,  they  offered  in  evidence 
two  tax  receipts  without  dates.  To  prove  the  dates,  they  offered  two  letters  with  dates, 
written  to  them  by  their  agent,  and  inclosing  the  tax  receipts.  The  letters  gave  an  account 
of  the  agent's  debits  and  credits  in  respect  of  the  taxes,  and  referred  particularly  to  the  re- 
ceipts in  question.  They  also  offered  their  account-book  containing  entries  relating  to  the 
property,  and  showing  a  recognition  of  the  agency  in  the  transaction.  It  appeared  that  the  book 
was  kept  where  the  agent  resided,  and  that  the  clerk  who  made  the  entries  was  dead ;  but  the 
handwriting  of  the  clerk  was  proved.  It  was  held  that  the  receipts  were  admissible  upon  the 
plainest  principles  of  evidence,  in  connection  with  the  proof  of  the  agency ;  that  the  contents 
of  the  letters  relative  to  the  receipt  were  within  the  rule  admitting  what  is  said  and  done  as  a 
part  of  the  res  gestce;  and  that  the  book  entries  were  admissible  on  the  same  principle.  Beaver 
t?.  Taylor,  1  Wall.,  637.  • 

§  169.  In  an  action  of  ejectment  in  which  the  plaintiff  claims  as  heir  of  her  father,  a  notice 
published  in  a  newspaper  by  the  father,  soon  after  he  had  ceased  to  cohabit  with  plaintiff's 
mother,  to  the  effect  that  she  was  not  his  wife,  is  admissible  in  evidence  as  a  part  of  the  n'i< 
ge*tce,  and  as  one  of  the  circumstances  connected  with  the  separation  and  previous  cohabita- 
tion.    Jewell  V.  Jewell,  1  How.,  219. 

g  1 70.  Copies  of  letters  of  a  navy  agent  to  the  navy  department  demanding  payment,  and 
replies  by  the  secretary  in  answer  to  this  demand,  are  to  be  considered  as  a  part  of  the  res 
gestae  in  the  administration  of  the  office,  and,  if  properly  certified,  are  admissible  in  evidence 
against  the  sureties  of  such  agent.  Where  the  agent  is  an  absconding  defaulter,  and  his  place 
of  abode  unknown  to  the  district  attorney,  the  failure  to  produce  the  original  letters  to  the 
agent  is  accounted  for.     United  States  v.  Cutter,  2  Curt. ,  617. 
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§  171,  In  an  action  by  the  United  States  for  the  forfeiture  of  goods  alleged  to  have  been 
illegally  imported,  evidence  that  certain  goods,  marked  with  the  same  mark  as  the  goods  in 
controversy,  and  imported  in  the  same  ship  on  which  the  claimant  is  alleged  to  have  paid  the 
freight,  are  still  in  the  custom-house,  is  admissible  as  a  part  of  the  res  gestae,  Taylor  v.  United 
States,  3  How.,  197. 

§  1 72.  In  a  prosecution,  under  section  3894  of  the  Revised  Statutes,  for  using  the  mail  to 
promote  lotteries,,  and  under  a  count  charging  that  the  defendant  deposited  in  the  mail  a  cer- 
tain letter  and  circular  concerning  a  lottery,  setting  it  forth  at  length,  other  papers  inclosed  in 
the  same  envelope,  tending  to  show  that  the  paper  set  forth  related  to  a  lottery,  may  be  ad- 
mitted in  evidence  as  a  part  of  the  res  gestae.    United  States  v,  Noelke,  17  Blatch..  554. 

§  178.  In  a  prosecution  under  the  law  of  congress  designed  for  the  suppre^vsion  df  the  slave 
trade,  ordinary  and  usual  acts  of  ownership  by  a  person  in  fitting  out  a  vessel,  being  a  part  of 
the  res  gestce,  are  to  be  taken  into  consideration  in  determining  the  quastiou  whetlier  the  ves- 
sel was  navigated  for  or  on  his  account.    United  States  v.  Darnaud,  3  Wall.  Jr.,  143. 

)5  174.  A  woman  may  conspire  with  others  to  procure  miscarriage  of  her  own  i^erson,  and 
the  conspiracy  bein.15  shown,  her  declarations,  made  while  returning  from  a  visit,  to  one  of  the 
oonspiratoi's,  explaining  the  object  of  the  visit  and  what  took  place,  are  considered  a  part  of 
the  visit  and  admissible  against  the  others  as  belonging  to  the  res  gestae.  Such  declarations 
are  proper  evidence  for  the  jury  in  determining  the  fact  of  conspiracy  —  the  court  having 
given  them  tliat  question  — ^as  well  as  other  facts.     Lolander  v.  People,*  2  Colo.  Ty,  48. 

g  175.  In  a  trial  for  conspiracy  to  destroy  a  vessel  with  intent  to  defraud  the  underwriters, 
the  declaration  of  a  drayman,  while  engaged  in  hauling,  that  he  was  hauling  goods  for  one  of 
the  defendants  to  the  boat  which  was  destroyed,  was  admitted  as  a  part  of  the  res  gesUe. 
United  States  v.  Cole,  5  McL.,  513. 

§  1 70.  Upon  an  indictment  for  selling  liquor  without  a  license,  declarations  made  by  the  de- 
fendant to  the  witness,  that  a  club  was  being  formed  for  the  purpose  of  sending  for  a  barrel  of 
rum,  and  that  he  might  join  them,  were  held  not  to  be  admissible  as  a  part  of  the  res  gestce, 
because  they  derived  no  credit  from  the  transaction  between  the  witness  and  the  defendant, 
and  were  not  offered  to  elucidate  or  explain  that  transaction.  United  States  v.  Augell,  11 
Fed.  R.,  84. 

§177.  MiseeUAiieons  cases  on  Rnfflciency,  eompeteiicy,  etc.— Evidence  constitutes  full 
proof  when  it  satisfies  the  mind  of  the  truth  of  the  fact  in  dispute  beyond  all  reasonable  doubt. 
The  Slavers  (Sarah),  2  Wall..  366. 

§  178.  Where  evidence  seems  unimportant  in  its  bearings,  it  is  well  to  admit  it,  unless  clearly 
irrelevant,  in  order  avoid  a  motion  for  a  new  trial  in  case  of  its  rejection.  Crocker  u.  Lewis, 
8  Sumn.,  1. 

§  1 79.  If  the  answer  to  a  question  has  a  tendency  to  prove  the  fact  sought  to  be  established, 
if  it  is  a  link  in  the  chain  of  proof,  it  is  competent ;  it  is  not  necessary  that  it  should  be  sutti- 
cient  for  the  purpose.    Schuchardt  v.  Aliens,  1  Wall.,  359. 

§  180.  Evidence  of  an  ancient  transaction  is  not  expected  to  be  as  full  and  specific  as  if  it 
had  occurred ^t  a  more  recent  period.    Hogan  v.  Page,  2  Wall.,  605. 

§  181.  Where  there  was  competent  evidence  before  the  jury  on  which  they  might  find  the 
existence  of  an  alleged  contract,  the  weight  and  force  or  the  degree  of  the  evidence  is  not  be- 
fore the  supreme  court.    Railroad  Company  v,  Pratt,  22  W^all.,  123. 

§  1  b2.  The  testimony  of  a  witness  that  he  thought  a  certain  order  was  given  on  board  of  a 
vessel,  and  that  he  believed  that  such  order  was  obeyed,  is  not  an  oath  contradictory  to  the  fact 
that  no  such  order  was  given  or  obeyed.  The  Pacific  and  Brig  Fashion,  Newb.,  8;  Fashion  r. 
Wards,  6  McL.,  152. 

§  183.  It  being  incompetent  for  a  tenant  to  impeach  his  landlord's  title,  evidence  for  this 
purpose  is  inadmissible.    Lucas  v.  Brooks,  18  Wall.,  436. 

§  188a.  A  report  made  to  the  legislature  declaring  certain  land  warrants  to  be  fraudulent 
fabrications  is  not  competent  evidence  of  the  fact.    Polk  v.  Wendell,  5  Wheat.,  293. 

.  ^  184.  In  a  claim  for  salvage,  a  statement  published  in  the  newspaper,  and  furnished  by  the 
mate  of  distressed  vessel,  narrating  the  occurrences  of  the  voyage  in  the  jisual  animated  and 
exaggerated  manner  of  such  communications  made  for  the  public,  is  not  evidence  of  the  facts 
stated.    Hand  v.  The  Elvira,  Gilp.,  60. 

§  185.  In  an  action  against  the  warrantor  on  a  contract  of  indemnity,  a  judgment  previously 
obtained  by  a  third  person  against  the  person  to  be  indemnified,  if  fairly  obtained,  and  espe- 
cially if  obtained  on  notice  to  the  warrantor,  is  admissible  evidence  against  the  defendant. 
Clark's  Ex'rs  v,  Carrington,  7  Cr.,  308. 

g  180.  A  military  board  of  survey  is  an  ex  parte  tribunal,  whose  decision  is  not  binding  upon 
a  contractor,  and  whose  proceedings  are  not  evidence  against  him.  Heathfield's  Case,*  8  Ct. 
CL,218. 
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§  187.  Eridence  obtained  illegrally.—  The  right  of  using  evidence  does  not  depend  on  the 
iawfulne^  or  unlawfulness  of  the  mode  by  which  it  was  obtained.  If  it  is  competent  or  per- 
tinent to  the  issue,  and  not  in  its  own  nature  objectionable,  as  having  been  created  by  con- 
straint or  oppression,  6U<^h  as  confessions  extorted  by  threats  or  fraud,  the  evidence  is  admissible 
on  charges  for  the  highest  crimes,  even  though  it  may  have  been  obtained  by  trespass  upon 
the  person,  or  by  any  other  forcible  and  illegal  means.     La  Jeune  Eugenie,  2  Mason,  409. 

55  ]  ^S.  Where,  upon  complaint  or  affidavit  that  a  fraud  on  the  revenue  laws  has  been  com- 
mitted by  an  importer  of  goods,  a  search  warrant  has  been  issued  by  the  district  judge,  under 
the  second  section  of  the  act  of  March  2,  1867,  upon  which  the  marshal  has  entered  the  store 
of  the  defendant  and  seized  account  Jbook,  letters  and  other  documents,  and  produced  them 
before  the  district  judge,  such  documents,  if  -pertinent,  and  in  the  same  condition  in  which 
they  were  when  they  came  from  the  possession  of  the  defendant,  without  mutilation  or  alter- 
ation, may  be  admitted  in  evidence  against  the  defendant,  although  the  search  warrant  is  ille- 
gal.   Stock  well  r.  United  States,  3  Cliff.,  284. 

^  1S9.  The  district  judge  may  place  the  papers  so  seized  and  brought  before  him  into  the 
possession  of  the  district  attorney  to  be  used  as  evidence.    Ibid. 

§  190.  Cninnlative  evidenee  is  further  proof  on  the  same  point  or  fact  on  which  evidence 
has  already  been  given.  If  it  only  serves  to  strengthen  the  old  point  or  fact,  and  not  to  intro- 
duce any  new  one  to  the  jury,  it  is  cumulative.    Aiken  v,  Bemis,  8  Woodb.  &  M.,  8-18. 

g  101.  In  an  action  for  the  violation  of  a  patent,  where  the  defense  is  want  of  originality, 
evidence  of  subordinate  points  or  facts  bearing  on  the  general  question  is  not  cumulative. 
Ibid. 

g  lOS.  Pcsitive  and  negative  evidence. —It  is  sometimes  necessary  to  prove  a  negative, 
although  from  the  nature  of  things  this  is  usually  difficult,  and  for  this  reason  plenary  proof  of 
a  negative  is  not  always  expected  or  required.     Parrott  v.  Barney,  1  Saw.,  428. 

g  lil8.  Positive  testimony  will  outweigh  negative  testimony,  where  the  case  depends  upon 
that  circumstance  alone.    Sayles  v,  Chicago  &  Northwestern  R.  Co.,  8  Hiss.,  52. 

^  194.  It  is  a  rule  of  evidence  that  ordinarily  a  witness  who  testifies  to  an  affirmative  is  to  be 
preferred  to  one  who  testifies  to  a  negative,  because  he  who  testifies  to  a  negative  may  have 
forgotten,  while  it  is  impossible  to  rememl)er  what  never  happened.  Stitt  v.  Huidekopers,  17 
Wall.,  384. 

§  195.  A  witness  who  swears  affirmatively  that  he  did  hear  or  see  a  thing  is  entitled  to  more 
weight  with  the  jury  than  one  who  swears  he  did  not  hear  or  see  the  same  thing  at  that  time. 
Cable  t\  Paine,*  8  McC.,  169. 

^  196.  Affirmative  evidence  of  facts  as  to  the  cargo  and  its  disposition  on  board  the  vessel  is 
entitled  to  morv^  weight  than  negative  evidence  that  the  witness  did  not  notice  deficiency  or 
breakage  of  the  cargo,  etc.    The  Thomas  and  Henry,*  1  Marsh.,  867. 

MO 7.  The  const r action  of  written  instrnments  offered  in  evidence  is  for  the  court.  lasigi 
r.  Brown,  17  How.,  183. 

g  198.  Tlie  construction  of  a  written  instrument  offered  in  evidence,  and  the  determination 
of  whether  the  contract  it  discloses  is  usurious,  belongs  exclusively  to  the  court ;  and  the  jury 
should  not  be  allowed  to  infer  from  it  any  extrinsic  facts  which  might  show  the  contract  not 
to  be  usurious.    Levy  v.  Qadsby,  8  Cr.,  180. 

^  100.  No  paper  can  be  read  in  evidence  to  the  jury  without  leave  of  the  court,  and  if  the 
court  be  divided  in  opinion  on  its  admissibility,  it  must  be  rejected.  Melvin  t;.  Lackland,  2  Cr. 
C.  C,  636. 

g  200.  When  objections  are  taken  to  written  testimony,  it  should  be  handed  to  the  court  for 
their  inspection  without  reading,  so  that  it  may  not  have  an  effect  upon  the  jury.  Polk  v, 
Robertson,*  1  Overt.  (Tenn.),  456. 

§  SOI.  Wliere,  in  a  suit  founded  on  letters  patent,  the  defendant  offered  a  patent  in  evidence 
in  order  to  show  that  the  plaintiff's  patent  was  not  original,  the  court  ruled  that  the  evidence 
thus  offered  must  be  construed  by  the  court,  and  if  it  had  a  tendency  to  support  the  issue  for 
which  it  was  offered,  it  was  admissible,  otherwise  not.    Gaboon  t\  Ring,  1  Cliff.,  592. 

g  202.  In  action  of  ejectment  defendant  put  in  evidence  an  authenticated  copy  of  proceed- 
ings in  bankruptcy,  in  which  plaintiff's  lessor  was  declared  a  bankrupt,  and  B.  appointed  as- 
signee and  removed,  and  M.  appointed  in  B.'s  place.  Held^  that  defendant  could  not  insist  on 
the  effect  of  chat  part  of  the  evidence  which  showed  that  the  title  of  plaintiff's  lessor  had  been 
divested,  aud  at  the  same  time  object  to  the  plaintiff's  using  that  part  \vhich  showed  the  title 
passed  to  M.  and  thence  to  plaintiff's  lessor  again.    Greenleaf  v.  Birth,*  5  Pet.,  132. 

^  203.  Law  and  fact,—  The  question  whether  one  fact  can  be  inferred  from  another  is  a 
question  of  law,  and  to  be  decided  by  the  court ;  and  if  the  inference  can,  in  law,  be  drawn,  it 
ought  to.  be  drawn  by  the  jury,  if  there  \w>  no  contradictory  evicU  nee.  United  States  r.  Stock- 
weU,  4  CY.  C.  C,  671. 

§^  204.  In  a  deposition  taken  de  bene  etute  and  without  notice,  on  a  question  of  limitation  by 
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adverse  possession,  the  testimony  of  the  witness  that  the  defendant  and  his  tenants  had  con- 
tinuous possession  of  the  premises  from  a  certain  date  to  the  present  time  was  excluded  as 
being  on  a  mixed  question  of  law  and  fact,  the  facts  respecting  the  possession  having  already 
been  testified  to  by  the  witness  from  the  commencement  to  its  termination.  Cook  v.  Bum- 
ley.  11  WaU.,  659.  " 

§  205.  The  testimony  of  vdtnesses  is  not  competent  to  prove  that  it  is  the  custom,  when  in- 
surance is  effected  on  articles  with  a  particular  mark,  that  they  must  be  on  board  to  enable  the 
])arty  to  recover.  This  would  be  evidence  to  show  what  the  law  is.  Ruan  v.  Gardiner,  1 
Wash.,  145. 

§  206.  In  an  action  against  a  common  carrier,  a  witness  will  not  be  allowed  to  answer 
whether  the  horse  for  whose  injury  the  action* was  brought  had  in  fact  been  delivered  to  the 
defendant,  other  witnesses  having  already  stated  the  facts  and  circumstances  of  the  delivery. 
The  question  is  one  to  be  determined  by  the  court  and  jury  upon  the  evidence.  Bowie  v,  Bal- 
timore &  Ohio  R.  Co.,*  1  MacArth.,  609. 

§  207.  Safllciency  and  weight—  Miscellaneons  cases. —  When  there  is  no  evidence  to  sup- 
port the  theory  of  one  party,  it  would  be  a  total  disregard  of  all  the  rules  of  evidence  to  allow 
his  counsel  to  go  to  tiie  jury  with  an  argument  founded  on  mere  suspicion,  and  then  have  the 
court  charge  that  there  is  in  the  evidence  a  foundation  for  this  suspicion.  Ward  v.  United 
States,*  14  Wall.,  38. 

§  208,  The  effect  and  sufficiency  of  evidence  are  for  the  jury.  If  they  err,  the  en-or  is  to 
be  corrected,  if  at  all,  by  application  to  the  court  for  a  new  trial.  United  States  v,  Laub,*  12 
Pet.  ,5. 

§  200.  Tlie  affidavit  of  one  stating  that  when  he  testified  before  the  grand  jury  he  was  not 
sworn  will  outweigh  the  affidavits  of  two  who  were  present  at  the  time,  stating  that  they 
are  ttrongly  impressed  that  the  witness  was  sworn.    United  States  v.  Coolidge,  2  Gall.,  364. 

g  210.  An  averment  that  a  seaman  was  discharged  at  his  own  request  and  at  that  of  the  cap- 
tain is  not  sufficiently  supported  by  the  statement  in  the  consular  certificate  that  it  was  given 
**  in  accordance  with  the  laws  of  tlie  United  States."    The  Atlantic,  Abb.  Adm.,  465. 

i$  211.  The  only  reliable  evidence  as  to  the  course  of  a  vessel  is  the  testimony  of  those  at  her 
wheel.  Testimony  from  those  on  another  moving  vessel  is  very  unreliable.  McNally  v.  Myer, 
6  B.*B.,  239. 

^  212.  The  words  **  probable  cause"  in  the  seventy-first  section  of  the  collection  act  of  1799 
mean  on  less  evidence  than  would  justify  condemnation  —  on  the  strength  of  circumstftnces 
which  warrant  suspicion.     Locke  i\  United  States,  7  Cr.,  339. 

§  213.  On  a  libel  against  a  vessel  for  violation  of  the  non-intercourse  act,  strong  presumptive 
evidence  of  her  identity  was  held  sufficient.    Schooner  Jane  v.  United  States,  7  Cr.,  363. 

§  214.  Where  a  ship  is  seized  for  breach  of  blockade,  its  cargo  is  presumptively  condemned — 
there  must  be  clear  proof  of  its  innocence.     The  Hiawatha,  Bl.  Pr.  Cas. ,  3. 

g  215.  The  alleged  sale  of  an  enemy  vessel,  in  time  of  war,  to  a  neutral  by  an  enemy  resi- 
dent in  the  enemy  country,  is  not  proved  by  the  testimony  of  one  witness  of  doubtful  credit 
that  he  knew,  from  conversation  with  the  alleged  owner,  that  the  latter  was  the  owner  of  the 
vessel,  and  that  he  has  seen  the  bill  of  sale,  but  was  not  present  when  it  was  made.  Schooner 
Wm.  H.  Northup,  Bl.  Pr.  Cas.,  235.    ' 

§216.  Where  a  sale  of  a  stranded  vessel  is  made  by  her  master,  the  necessity  of  the  sale  is 
sufficiently  ]^  roved  by  evidence  that  there  was  no  reasonable  hope  of  saving  her  by  any  meana 
at  the  master's  command.     The  LucindaSnow,  Abb.  Adm.,  812. 

§  217.  Where  a  stranded  vessel  was  sold  by  her  master,  it  was  held  that  the  survey  usual  in 
Buch  cases  by  competent  persons,  and  their  report  stating  her  condition,  and  advising  a  sale, 
was  very  important  evidence.     The  Henry,  Bl,  &  How.,  465. 

g  218.  Where  a  boat's  engine  was  broken,  the  testimony  of  her  captain  and  engineer — their 
characters  as  experts  not  being  established  and  they  not  being  free  from  suspicion  of  interest — 
was  held  not  sufficient  to  prove  the  cause  of  breakage.'  Schultz  and  Markley's  Case,*  2  Ct.  CL, 
380. 

i^  210.  The  declarations  of  a  party  that  he  voluntarily  abandoned  a  society,  though  against 
his  interests,  are  entitled  to  very  little  weight,  against  the  Clear  evidence  of  his  expulsion. 
Nachtiieb  r.  Harmony  Settlement,  3  Wall.  Jr.,  66. 

g  220.  W^here  an  attachment  was  issued  by  a  justice  of  the  peace,  under  the  act  of  Virginia 
of  December  26, 1792,  section  6,  and  the  plaintiff  offered  his  own  oath  as  to  the  debt,  stating  that 
it  arose  in  part  upon  the  defendant's  note,  which  had  been  indorsed  by  the  plaintiff  and  taken 
up  by  him,  but  did  not  produce  the  note,  the  court  required  him  to  produce  further  evidence. 
Mills  V.  Wilson,  2  Cr.  C.  C,  216. 

§  221.  If  one  assumes  to  act  as  a  deputy  sheriff,  and  his  acts  are  recognized  by  the  sheriff, 
this  is  sufficient  proof  of  an  authority  in  an  action  against  the  sheriff  for  attaching  the  prop- 
erty of  a  third  person.     Lawrence  v,  Sherman,*  2  McL.,  488. 
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§  228.  A  bottomry  bond  is  not  of  itself  sufficient  proof  of  the  necessitj  of  the  expenditnrec 
or  the  amount  advanced  and  expended ;  this  must  be  shown  by  evidence  aliunde.  The  Brig 
Bridgewater,  01c. ,  85. 

§  223.  The  receiving  of  a  postmaster's  bond  by  the  postmaster-general,  and  its  detention  for 
a  considerable  time  without  obje^rtion,  is  sufficient  evidence  of  acceptance  to  complete  the  de- 
livery. The  return  of  the  bond  to  be  strengthened  by  an  additional  surety  is  no  evidence  to 
the  contrary.    Postmaster-Qeneral  v.  Norvell,  Gilp.,  106. 

§  224.  A  settlement  was  made  between  two  parties  on  the  basis  of  what  appeared  to  be  due 
by  the  accounts  kept,  both  in  complainant's  pass-book  and  in  the  books  of  the  defendants. 
Four  years  and  a  half  afterwards  complainant  brings  an  action,  contending  that  payment  was 
made  by  him,  which  did  not  appear  on  any  of  the  books,  and  which  was  not  credited  to  him. 
The  evidence  of  this  is  an  undated  receipt  for  $1,500,  but  the  books  of  both  the  parties  show  a 
credit  for  that  sum  October  80,  1865 ;  and  the  testimony  of  complainant's  wife  and  daughter 
that  they  saw  the  receipt,  April,  1865.  Their  testimony  was  taken  nearly  six  years  after  they 
say  they  saw  the  receipt,  and  they  give  conflicting  state m'/nts  as  to  the  reasons  that  caused 
the  date  at  which  they  say  they  saw  the  receipt  to  be  impressed  or  not  impressed  on  their 
memory.  Held,  that  considering  the  length  of  time  since  the  settlement,  and  all  the  evidence, 
there  was  not  sufficient  proof  of  a  mistake  to  waiTant  a  decree  in  favor  of  complainant. 
Willt.tt  V.  Fister,*  18  Wall.,  91. 

g  225.  Where,  as  a  defense  for  the  violation  of  a  cliarter-party,  the  charterers  alleged  that 
the  vessel  did  not  arrive  seasonably  at  the  port  of  loading,  and  that  the  voyage  was  frustrated 
in  consw^uence,  evidence  that  the  vessel  when  she  did  arrive  was  actually  dispatched  on  the 
pro^KJse.i  voyage,  and  that  the  goods  were  received  by  the  consigilees  without  complaint,  is 
sufficient  to  show  that  the  voyage  was  not  frustrated.     Fearing  v.  Cheeseman,  3  Cliflf.,  91. 

ji  22($.  It  waslield  not  to  be  sufficient  evidence  of  a  legal  entry  upon  land,  where  the  wit- 
ness stated  that  the  party  attended  upon  the  land  every  year,  prosecuting  and  claiming  title 
thereto,  and  that  he  was  with  him  every  year  upon  the  land,  but  did  not  remember  what  he 
did  while  he  was  there.     Holtzapple  v.  Phillibaum,  4  Wash,,  356. 

5J  227.  To  establish  collateral  heirship,  tlie  claimant  must  prove  not  only  the  death  of  the 
[jerson  under  whom  he  claims,  but  also  his  death  without  issue.  Cliirac  v.  Reinecker,  2  Pet., 
625  (5;ii-2621-28). 

55  22s.  Evidence  that  the  defendant  kept  an  open  house  for  the  sale  of  spirituous  liquors; 
that  such  liquors  were  sold  in  the  house  to  other  pei*sons  tlian  boarders  and  loJgers,  and  drunk 
by  them  in  the  house ;  that  the  house  was  kept  open  on  Sundays,  and  such  liquors  were  sold 
ami  drunk  on  the  premises  on  Sundays,  and  at  late  hours  of  the  night;  and  that  drunken  and 
disorderly  persons  were  seen  in  the  house  and  coming  out  of  the  house,  is  suffivient  to  support 
an  indictment  for  keeping  a  disorderly  house.     United  States  v.  Columbus,  5  Cr.  C.  C,  304. 

g  220.  Where  a  firm  brought  suit,  it  was  held  that  the  names  of  its  members  must  be  proved ; 
but  as  there  was  some  evidence  on  this  point  it  was  left  to  the  jurjf ,  and  the  court  refused  to 
instruct  them  that  the  evidence  was  insufficient  to  prove  the  partnership.  Varnum  v.  Campbell, 
1  McL.,  313. 

§  230.  When  a  disastrous  explosion  has  occurred  in  a  race  between  two  boats,  and  a  suit  is 
brought  by  a  passenger  injured  by  it,  the  court  cannot  treat  the  evidence  of  those  engaged  in 
it,  and  prima  facie  responsible  for  its  consecjuences,  as  sufficient  to  disprove  their  own  negli- 
gence, which  the  law  presumes.    Steamboat  New  World  r.  King,  16  How.,  469. 

^231.  Tlie  fact  that  notes  taken  by  a  ship-owner  for  the  freight  money  were  made  payable 
near  the  time  when  it  was  expected  that  the  ship  would  arrive,  and  that  they  were  given  for 
the  a(xx)nim(xiation  of  the  owner,  and  were  to  be  held  over  or  renewed  if  they  fell  due  before 
the  ship  reached  home,  is  sufficient  to  repel  the  presumption,  which  arises  under  the  law  of 
Mxissachusetts.  that  they  were  taken  in  discharge  or  payment  of  the  claim  for  charter-money. 
The  Kimball,  8  Wall.,  87. 

g  232.  In  a  prosecution  for  perjury,  it  is  not  necessary  to  prove  the  whole  of  the  testimony 
given  by  the  accused ;  it  is  sufficient  to  prove  that  which  was  false.  United  States  v.  Erskine,* 
4  Cr.  CO.,  299. 

§  233.  In  a  prosecution  for  an  tussault  committed  upon  an  alleged  public  minister,  the  fact 
that  he  has  been  recognized  as  a  public  minister  by  that  department  of  the  government  au- 
thorized to  receive  ministers  is  sufficient  and  conclusive  as  to  his  public  character.  United 
States  r.  Ortega,  4  Wash.,  531. 

S$  234.  Four  instances  in  the  course  of  two  years  is  not  sufficient  to  establish  a  usjige  of  a 
particular  bank,  variant  from  the  law  merchant,  as  to  the  time  of  giving  notice  to  indorsers. 
Adams  v.  Otter  back,  15  How.,  539. 

?;  2.15.  Where  a  vessel  was  lost  at  sea,  in  the  absence  of  evidence  of  her  value  at  her  last 
port  of  departure,  evidence  of  her  value  at  pla(*e  of  destination  is  the  best  evidence.  Steam* 
ship  p€»nnsylvania,  5  Ben.,  253. 
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§  286.  Where  the  owner  of  a  steamboat  which  had  been  seized  presented  to  a  military  com- 
mission at  the  time  of  seizure  his  estimate  of  her  value,  this  was  deemed  better  evidenco  than 
an  estimate  made  by  witnesses  several  years  after  the  seizure.    Campbell's  Case^*  8  Ct.  CI.,  241. 

§  2:{7.  Evidence  of  a  testator's  intention  to  alter  his  will,  unaccompanied  by  acts  done  or 
attempted  to  be  done  and  suppressed  by  fraud  or  violence,  is  inadmissible  to  show  that  the  tes- 
tator wished  to  revcke,  but  was  fraudulently  prevented.    Smith  v,  Fenner,  1  Gall.,  170. 

§  238.  Where  a  survey  is  made  under  a  military  land  warrant  in  Virginia,  the  certificate  of 
survey  is  sufficient  evidence  that  the  warrant  was  in  the  hands  of  the  surveyor.  Taylor  r. 
Brown,  5  Cr.,  234. 

§  239.  deeds, —  The  exemplification  of  a  record  of  a  mortgage  is,  in  a  court  of  equity,  in 

Washington  county,  in  the  District  of  Columbia,  sufficient  evidence  of  the  existence  of  the 
mortgage  and  the  debt.     Beall  v.  Dick,  4  Cr.  C.  C,  18. 

1^  240.  Objection  was  made  to  the  reading  of  a  deed  on  the  ground  that  the  acknowledg- 
ment was  made  by  jKJwer  of  attorney,  and  it  did  not  appear  that  the  grantor  in  the  deed  ^as 
a  non-resident  so  as  to  entitle  the  deed  to  be  acknowledged  in  that  way.  Other  evidence 
which  the  party  objecting  had  Ijefore  introduced  in  the  cause  described  the  grantor  of  the 
deed  as  living  in  a  place  which  is  outside  of  the  state,  and  the  grantor  described  himself  in  the 
deed  to  be  **  of  the  city  of  Philadelphia,"  a  place  outside  of  the  state.  Heldt  that  the  non- 
residence  sufficiently  appeared  in  the  absence  of  evidence  to  the  contrary.  Greenleaf  v.  Birth,* 
6  Pet.,  132. 

§  241.  A  statute  of  Arkansas  providing  for  the  confirmation  of  sales  of  land  by  a  sheriff  or 
other  public  officer  enacts  that  such  officer's  deed  shall  be  **  sufficient "  evidence  of  the  au- 
thority under  which  such  sale  was  made,  the  description  of  the  land  and  the  price  at  which  it 
was  purchased.     "  Sufficient"  here  nu^eniB prima  facie.     Parker  v.  Overman,  18  How.,  137. 

§  242.  — -•ejectment. —  The  plaintiff  in  ejectment  must  prove  a  legal  title  to  the  premises  in 
himself  at  the  time  of  the  demise  laid  in  the  declaration.  Evidence  of  an  equitable  estate  is 
not  sufficient  for  a  recovery.     Fenn  v.  Holme,  21  How.,  481. 

g  243.  In  ejectment  under  the  statute  4  Geo.  H.,  eh.  28,  the  proofs  of  the  plaintiff  were  held 
deficient  in  not  showing  that  any  examination  had  been  made  to  ascertain  what  amount  of 
personal  property  was  upon  the  premises  at  any  time,  or  that  there  was  some  day  between  the 
accrual  of  the  rent  and  the  date  of  the  demise  on  which  there  was  not  sufficient  personal 
property  on  the  premises  to  countervail  the  owners.     Connor  v.  Bradley,  1  How.,  213. 

§  244.  fraud. —  When  a  mortgage,  regular  in  appearance,  and  bearing  the  genuine  sig- 
nature and  duly  certified  acknowledgment  of  the  mortgagor,  is  attacked,  the  evidence,  to 
impeach  it,  should  be  clear  and  convincing.  And  where  it  is  claimed,  in  defense  to  the  fore- 
closure of  a  mortgage  upon  the  lands  of  a  married  woman,  that  her  signature  was  obtained  by 
means  of  the  false  representations  of  her  husband,  and  by  compulsion  through  the  application 
of  physical  force,  and  that  the  acknowledgment  was  obtained  by  means  of  the  false  represen- 
tations of  her  husband  ani  the  officer  before  whom  it  was  m%ie,  in  respect  to  the  contents  of 
the  mortgage;  and  she  is  the  only  living  witness  to  what  transpired  when  the  mortga.ge  was 
signed  and  acknowledged,  her  testimony  is  not  sufficient  to  impeach  it,  her  signature  appearing 
to  be  genuine  and  bearing  no  marks  of  having  been  made  under  constraint.  Insurance  Co.  v. 
Nelson,  13  Otto,  544. 

§  24o.  Where  a  bill  is  filed  by  creditors  to  set  aside  a  deed  for  fraud,  and  in  reply  to  the 
allegation  in  the  bill  that  the  purchase  money  has  never  been  paid,  the  answer  simply  states 
that  it  has  been  paid  —  the  payment  having  been,  by  the  defendants'  admission,  a  transaction 
between  themselves,  the  evidence  of  which  was  thus  exclusively  within  their  own  knowl- 
edge—  and  there  being  suspicious  circumstances  surrounding  the  transaction,  such  answer  is 
not  sufficient.     Callan  t\  Statham,  23  How.,  477. 

§  240.  limitations.— In  an  action  on  a  promissory  note  against  the  maker,  evidence  of 

a  witness  that  he  had  presented  the  note  to  the  maker  for  payment  within  the  three  years; 
that  the  maker  said  that  he  could  not  pay  it,  but  that  it  was  his  note  and  had  not  been  paid, 
and  that  he  would  resist  payment,  but  offered  to  compromise  in  some  way,  which  the  witness 
refused,  was  held  sufficient  to  prove  an  acknowledgment  to  take  the  case  out  of  the  statute  of 
limitations.     Rhodes  v.  Hadfield,  2  Cr.  C.  C,  566. 

g  247.  It  is  sufficient  evidence  of  a  new  promise  to  pay  that  a  defendant  said,  when  his  note 
was  produced  to  him,  that  his  note  was  as  good  as  money.     Arnold  t\  Dexter,  4  Mason,  122. 

§  ii4S.  revenue  eases. —  Under  a  count  in  an  information  for  the  forfeiture  of  a  package 

of  goods  imported,  alleging  that  the  package  was  made  up  with  intent  to  evade  and  deframi 
the  revenue,  evidence  that  the  goods  were  entered  as  worsted  shawls,  and  tliat  they  were  in 
fact  part  cotton,  but  that  there  was  no  attempt  made  to  conceal  and  no  difficulty  in  detecting 
the  cotton  in  the  shawls,  was  held  to  be  competent  on  the  part  of  the  government,  but  so  in- 
sufficient that  its  exclusion  should  not  be  gi'ound  for  reversal.  United  States  v.  Ten  Cases  of 
Shawls,  2  Paine,  162. 
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g,249.  Where  one  sued  for  the  recovery  of  taxes  alleged  to  have  been  illegally  assessed,  the 
fact  that  certain  affidavits  and  certificates  in  thte  case  were  sent  to  the  treasury  department, 
and  tliat  ui)on  them  is  indorsed  **  examined  and  rejected  September  8,  18C8,  by  J.  Dille,"  is 
not  sufficient  evidence  that  a  decision  in  the  case  has  been  made  by  the  commissioner  of  in- 
ternal revenue.     Lauer  s  Case,*  5  Ct.  CI.,  447. 

g  250-  In  an  action  under  the  internal  revenue  act  to  recover  a  penalty  for  selling  boxes  of 
sardines  and  bottles  of  hair  oil,  without  being  stamped,  the  uncontradicted  testimony  of  one 
credible  witness  is  sufficient  proof  of  any  fact  in  the  case.  United  States  v.  Brown,  Deady, 
566. 

§  251.  Possession  by  the  accused  of  cigars  in  his  store,  and  a  sale  of  some  of  them  which 
he  apj:eared  to  concede  had  been  smuggled,  is  sufficient,  unless  explained,  to  charge  him,  under 
sectiou  50  of  the  act  of  March  2,  1799,  with  the  offense  of  aiding  to  remove  or  store  cigars 
landed  without  special  permit.    Walsh  v.  United  States,  3  W(X)db.  &  M.,  341. 

g  252.  The  fact  that  unstamped  spirits  are  found  in  a  distillery,  tmexplained,  is  sufficient  to 
prove  that  they  were  distilled  there  since  the  last  inspection  by  the  ganger.  United  States  v, 
Mathoit,  1  Saw.,  142. 

Ji  253.  In  a  proceeding  for  forfeiture  of  a  vessel,  under  section  50  of  the  act  of  March  2, 
1799,  for  the  smuggling  of  cigars  subject  to  duty,  conducted  by  the  seamen  on  board  of  her, 
tlie  evidence  of  the  seamen  engageil  in  the  smuggling  is  sufficient  to  sustain  the  action,  though 
the  seamen  were  promised  immunity,  and  none  of  the  owners  or  officers  of  the  vessel  were 
engaged  in  or  privy  to  the  smuggling.    The  Steamship  Cleopatra,  5  Ben.,  290. 

^'  254.  Where  distilled  spirits  were  seized  on  the  cliarge  that  the  provisions  of  the  internal 
revenue  statute  had  not  been  complied  with,  and  the  claimant  set  up  as  a  defense  that  the 
spirits  were  removed  from  his  bonded  warehouse  to  a  general  bonded  warehouse,  tlie  burden 
of  i-roving  that  the  provisions  of  the  law  in  such  case  had  been  complied  with  —  which,  by  the 
statute,  is  laid  upon  him  —  was  not  sufficiently  sustained  by  the  permit  of  the  deputy-collector, 
where  the  distillery  was  situated,  allowing  the  transportation  from  one  wai'ehouse  to  the  other. 
United  States  v.  Five  Hundred  and  Eight  Barrels  of  Distilled  Spirits,  5  Blatch.,  407. 

g  255.  possession. —  Where  one  who  claims  land  on  the  ground  of  adverse  occupation 

for  the  required  period  held  it  originally  in  subserviency  to  the  title  of  the  rightful  owner, 
a  degree  of  proof  stronger  than  if  this  were  not  the  case  is  required  to  establish  the  adverse 
character  of  his  {xissession.    2ieller  t».  Eckert,  4  How.,  289. 

«^  25tt.  Actual  residence  on  a  lot  under  a  deed  to  the  resident,  and  payment  of  taxes,  is  suf- 
ficient evidence  of  possession  under  a  claim  of  ownei*ship.     Burt  i\  Panjaud,  9  Otto,  180. 

f;  25  7.  In  an  action  against  a  collector  for  refusing  clearance  to  a  vessel  owned  by  plaintiffs, 
po^sessit>n  and  assertion  of  ownership  are  sufficient  evidence  thereof.  Documentary  evidence 
IB  not  necessary,  unless  the  asserted  ownership  is  denied,  and  the  party  has  been  called  on  to 
produce  the  documents.  The  registry  of  the  vessel  would  not  be  sufficient  evidence  of  owner- 
ship if  produced.    Bas  t\  Steele,  3  Wash.,  381. 

S$  258.  j  11  d gill e lit?.—  If,  in  an  action  by  a  surety  against  a  principal,  a  record  offered 

in  evidence  is  a  mere  minute  of  the  proceedings  of  the  court,  taken  by  the  clerk  to  enable 
him  to  make  up  a  record,  and  contains  no  judgment  for  any  definite  amount,  and  only  a 
general  entry  of  judgment  for  the  plaintiff,  this  will  not  prove  the  recovery  of  a  judgment 
against  the  surety;  nor  will  a  paper  purporting  to  be  a  receipt  of  the  amount  by  a  person 
styling  himself  a  United  States  marslial  be  evidence  of  payment,  without  proof  pf  judgment 
and  execution.     Leveringe  v.  Dayton,*  4  Wash.,  698. 

^  259.  In  Massachusetts  the  general  issue  in  an  action  of  case  does  not  necessarily  put  the 
title  in  issue.  Therefore  in  case  for  the  continuance  of  a  nuisance,  a  previous  verdict  obtained 
by  the  plaintiff  in  a  suit  between  the  same  parties  in  respect  to  the  same  nuisance,  although 
admissible,  is  only  prima  facie  evidence  of  the  right  to  recover.  If  there  is  any  evidence  to 
support  an  averment,  it  is  error  for  the  court  to  instruct  the  jury  that  it  is  not  sufficient. 
Richardson  v.  City  of  Boston,  19  How.,  268. 

§5  zaO.  bills  and  notea. —  A  bill  of  exchange  purporting  to  have  been  made  at  the  offic*e 

of  the  company,  and  which  directs  the  drawee  to  charge  the  amount  thereof  to  the  account  of 
the  company,  of  which  the  signers  describe  themselves  as  president  and  secretary,  bears  upon 
its  face  sufficient  evidence  that  it  is  the  contract  of  the  company.  Hitchcock  v.  Buchanan,  15 
Otto,  416. 

§$  2dl.  The  testimony  of  a  witness  that  he  had  once  been  in  possession  of  notes  which  were 
admitted  by  the  defendant  to  be  his  notes,  and  the  notes  now  produced  are  like  those,  and  that 
he  believes  them  to  be  genuine,  is  not  sufficient  proof  of  the  execution  of  the  notes  to  permit 
them  to  be  given  in  evidence  to  the  jury.  Ccstin  v.  Corporation  of  Washington,  2  Cr.  C. 
C,  253. 

§213.  A  witness,  in  an  action  upon  certain  notes,  testified  that  he  had  had  notes  admitteil 
by  the  defendants  to  be  theirs,  that  they  were  like  the  notes  in  suit,  and  that  he  believed  the 
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notes  in  suit  to  be  genuine,  but  the  court  did  not  consider  the  evidence  sufficient  proof  of  the 
execution  of  the  notes  to  allow  them  to  be  given  in  evidence.  Brown  v,  Piatt,*  2  O.  G.  C, 
253. 

§  268.  If  a  note  made  payable  at  a  particular  bank  is  discounted  and  becomes  the  property 
of  the  bank,  and  is  at  the  bank  and  unpaid  at  maturity,  it  is  sufficient  evidence  of  demand. 
FuUerton  v.  Bank  of  United  States,  1  Pet.,  604. 

§  264.  The  oath  of  the  notary  that  he  put  the  notice  into  the  postoffice  on  the  day  of  the 
protest  of  the  bill  is  sufficient  to  prove  due  diligence  without  producing  a  copy  of  the  notice  or 
proving  its  contents.     Dickens  v.  Beal,  10  Pet.,  572. 

§  265.  Evidence  of  notice  of  non-payment  of  a  note  having  been  put  into  the  postoffice, 
directed  to  an  indorser,  at  his  place  of  residence,  is  sufficient  proof  of  notice  to  be  left  to  the 
jury,  though  the  notary  who  gave  the  notice  and  testifies  to  the  fact  says  that  he  has  no  recol- 
lection of  these  facts,  and  only  knows  them  from  his  notarial  books  and  the  protest  made  at 
the  time,  and  from  his  invariable  practice  to  give  Aotice  to  indorsers,  either  by  letter  or  person- 
ally, on  the  same  day.  It  is  not  necessary  to  give  notice  to  the  indorser,  the  defendant,  to 
produce  the  letter  before  such  evidence  can  be  admitted.  Landenberger  v.  Beall,  6  Wheat., 
104. 

§  266.  The  testimony  of  a  person  employed  in  a  postoffice  that  a  party  bad  requested  him  to 
forward  to  another  postoffice  any  letters  which  might  come  there  for  him,  and  that  he  believed 
that  he  forweirded  all  such  as  came,  and  that  it  was  his  invariable  practice  to  observe  such  in- 
Btnictions,  but  that  he  does  not  remember  any  particular  instance  in  which  he  did  so,  is  not 
sufficient  to  prove  that  he  forwarded  a  particular  letter,  in  order  to  prove  that  such  party,  as 
indorser  of  a  note,  received  a  notice  contained  in  the  letter.  Taylor  v.  Union  Bank  of  Florida,* 
8  N.  Y.  Leg.  Obs.,  73. 

§  267.  In  a  suit  against  an  indorser  of  a  promissory  note,  where  the  notary,  after  demanding 
payment  from  the  maker  after  banking  hours  on  the  last  day  of  grace,  on  the  same  day  called 
at  the  shop  of  the  defendant  and  demanded  payment,  but  did  not  remember  whether  he  saw 
the  defendant,  and  thought  that  if  he  had,  he  would  have  so  stated  in  his  protest,  the  court 
held  that  the  evidence  of  notice  was  not  sufficient.  Mechanics'  Bank  v.  Taylor,  2  Cr.  C.  C, 
217. 

§268.  citizenship.— The  general  evidence  of  expatriation  is  actual  emigration,  with 

other  concurrent  acts  showing  a  determination  and  intention  to  transfer  allegiance.  In  this 
case,  emigration  more  than  twelve  years  prior,  swearing  allegiance  to  another  government 
eight  years  prior,  entering  into  its  service,  and  continuing  in  it  uniformly  from  that  time,  was 
held  to  be  sufficient  evidence  of  expatriation.    Stoughton  r.  Taylor,  2  Paine,  652. 

g  269.  The  fact  of  incorporation  and  transaction  of  business  within  the  state  may  be  enough, 
prima  fade,  to  warrant  the  jury  in  finding  that  the  members  of  the  corporation  are  citizens 
of  the  state.    Catlett  v.  Pacific  Insurance  Co.,  1  Paine,  594. 

§  270. proYince  of  court  and  Jury. —  In  every  case,  before  the  evidence  is  left  to  the 

jury,  there  is  a  preliminary  question  for  the  judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of  proof  is  imposed.    Pleasants  v.  Fant,  22  Wall.,  116. 

§271.  The  question  of  the  sufficiency  of  evidence  to  prove  any  material  issue  is  for  the 
jury  and  not  for  the  court.    Chadwick  v.  United  States,  8  Fed.  R.,  750. 

§  272.  It  is  error  for  the  judge  presiding  at  the  trial  of  a  case  to  express  to  the  jury  an 
opinion  on  the  evidence  laid  before  it.    Tayloe  v.  Riggs,  1  Pet.,  601  (§,^  811-16). 

§278.  A  motion  to  overrule  evidence  cannot  be  granted  where  it  is  competent  and  conduces 
to  prove  the  caee  made  in  the  declaration.  Tlie  jury  are  the  proper  judges  of  the  sufficiency 
of  the  testimony.    Jones  v.  Vanzandt,  2  McL.,  596. 

§  274.  It  is  error  for  the  court  to  instruct  the  jury  to  find  for  the  plaintiff  on  evidence  not 
given  to  the  jury  at  the  trial,  though  known  to  the  court  and  given  at  a  former  trial.  The 
case  must  be  decided  on  the  evidence  given  to  the  jury.    Barney  v,  Schmeider,  9  Wall.,  248. 

§  275.  The  jury  has  no  right  to  assume  the  truth  of  any  material  fact,  without  some  evi- 
dence legally  sufficient  to  support  it.  It  is  error,  therefore,  for  the  court  to  instruct  the  jury 
that  they  may  find  a  material  fact,  of  which  there  is  no  evidence,  from  which  it  may  be  legally 
inferred.    Park  r.  Ross,  11  How.,  862. 

§  276.  Whether  evidence  is  admissible  is  a  question  for  the  court  to  decide;  but  whether  it 
is  sufficient  to  support  the  issue  is  a  question  for  the  jury,  and  it  is  for  them  to  draw  from  the 
evidence  before  them  all  such  inferences  and  conclusions  as  that  evidence  conduces  to  prove. 
The  only  cs\s^  in  which  the  court  can  make  such  inferences  or  pass  upon  the  sufficiency  of  the 
evidence  is  where  there  is  a  demurrer  to  the  evidence.  Bank  of  the  Metropolis  v.  Guttschlick, 
14  Pet.,  19. 

§  277.  When  evidence  is  offered  to  the  jury,  which  is  in  its  nature  prima  facie  proof,  or 
presumptive  proof,  its  character  as  such  ought  not  to  be  disregarded ;  and  the  court  has  no 
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right  to  direct  the  jury  to  disregard  it,  or  view  it  under  a  different  aspect  from  that  in  which 
it  is  actually  presented  to  them.    Crane  v,  Morris,  6  Pet.,  598. 

}:  US,  The  court  may  decline  to  instruct  the  jury  concerning  the  relative  weight  of  the  dif- 
ferent parts  of  the  evidence.    Ibid. 

i  279.  Preponderance  in  numher  of  witnesses  does  not  constitute  preponderance  of  evi- 
dence. The  jury  are  at  liberty  to  believe  one  witness  in  opposition  to  several.  Sibley  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  9  Biss.,  31.  t 

^  280,  Where  the  evidence  as  to  an  alleged  payment  is  directly  in  conflict,  and  that  adduced 
on  both  sides  is  liable  to  suspicion,  the  weight  of  the  evidence  ia  with  the  greater  number  of 
witnesses.    The  Brig  Napoleon,  Olc,  208.. 

§  281.  When  all  the  witnesses  are  trustworthy,  the  court  will  be  governed  by  the  means  of 
knowledge  they  respectively  possessed,  rather  than  by  their  numbers.  Taylor  v.  Harwood, 
Taney,  437. 

§  282.  Surplusage  and  Immaterial  averments.—  An  immaterial  averment  need  not  be 
proved  unless  it  is  descriptive  of  a  written  instrument,  which,  by  being  untruly  described, 
may  possibly  mislead  the  opposite  party.     Wilson  v,  Codman,  8  Cr.,  198. 

.^  28d.  If  an  indictment  against  the  owner  of  a  vessel  for  destroying  it,  with  intent  to  preju- 
dice the  underwriters,  adds  that  it  was  done  by  the  defendant  in  order  to  gain  a  corrupt  advan- 
tage to  himself,  this  latter  allegation  is  mere  surplusage  and  need  not  be  proved.  United 
States  r.  Johns,  1  Wash.,  868. 

Si  284.  If  an  indictment  for  stealing  a  bettor  intended  to  be  conveyed  by  poet  names  the 
place  from  which  and  the  place  to  which  it  was  to  be  carried,  this  cannot  be  treated  as  sur- 
plusage, but  must  be  proved  substantially  as  laid.    United  States  v.  Foye,  1  Curt.,  864. 

^  285.  Mere  surplusage,  that  is,  allegations  which  might  be  entirely  omitted  without  affecting 
the  charge  against  the  defendant,  and  without  detriment  to  the  indictment,  may  be  disre- 
garded in  the  evidence.  But  no  allegation,  whether  necessary  or  not,  whether  it  be  more  or 
le^8  particular,  which  is  descriptive  of  the  identity  of  that  which  is  legally  essential  to  the 
charge  in  the  indictment,  can  ever  be  rejected  as  surplusage.  In  an  indictment  under  the  act 
of  congress  of  1825,  for  an  assault  committed  on  board  of  a  vessel  belonging  to  citizens  of  the 
United  States,  the  vessel  then  being  within  the  jurisdiction  of  a  foreign  state,  an  allegation 
»f  the  names  of  the  owners  is  immaterial  and  unnecessary,  it  being  only  necessary  to  allege 
and  prove  that  the  vessel  is  owned  by  citizens  of  the  United  States.  Nor  is  such  an  allegation 
matter  of  essential  description.    United  States  v,  Howard,  8  Sumn.,  12. 

%i  2.>6.  Aeconnts  and  aeconntlng  —  Account  bookj*. —  It  is  a  general  rule  that  long  acquies- 
<vnce  in  letters  containing  accounts  is  prima  facie  evidence  of  an  acquiescence  in  their  con- 
tentii.     Hopkirk  v.  Page,  2  Marsh.,  20. 

55  287.  An  account  received  and  not  objected  to  for  several  years  may  be  inferred  by  the 
jury  to  be  correct.     White  v,  Macon.  3  Cr.  C.  C,  250. 

ji  28H,  A  tattled  account  is  only  prima  facie  evidence  of  its  correctness ;  and  if  it  be  confined 
t()  [articular  items  of  account,  it  concludes  nothing  in  relation  to  other  items  not  stated  in  it. 
Perkins  r.  Hart,  11  Wheat.,  237. 

ji  2^9.  In  an  action  upon  an  open  account,  the  plaintiff  may  give  evidence  of  any  item  of 
which  the  defendant  has  had  reasonable  notice ;  and  the  exhibiting  and  filing  of  claims  before 
the  auditor  to  whom  the  accounts  have  been  referred  is  reasonable  notice  that  he  means  to 
rely  on  such  items.  Because  the  account  filed  commences  with  a  balance  of  a  certain  sum, 
the  plaintiff  is  not  restricted  to  evidence  of  only  such  items  as  constitute  part  of  an  account, 
the  balance  of  which  is  the  sum  stated*  Barry  r.  Barry,  3  Cr.  C.  C,  120. 

$5  21K).  By  receiving  and  keeping  accounts  current  transmitted  to  him,  without  objection, 
ezct'pt  as  to  particular  items,  the  party  receiving  them  does  not  preclude  himself  from  offer- 
iUiz  evidence  to  surcharge  and  falbify  as  to  items  not  objected  to.    Ibid. 

^  201.  In  a  suit  for  a  sum  claimed  to  be  due  as  a  balance  of  account,  where  it  appears  that 
the  plaintiff  and  defendant  have  been  in  partnership  in  a  tanyard,  and  that  some  of  the  items 
in  the  plaintiff*s  account  are  for  leather,  these  items  may  be  given  in  evidence  to  the  jiuy,  but 
it  is  competent  for  the  defendant  to  prove  that  any  of  the  items  Were  for  the  joint  concern,  in 
which  case  the  jury  cannot  find  for  the  plaintiff  as  to  those  items,  if  the  paituership  concerns 
have  not  been  settled.    Ibid. 

%  292.  A  settlement  of  an  account  may  be  evidence  of  a  contract.  Thus,  if  in  such  a  settle- 
ment an  interest  in  a  vessel  belonging  to  one  of  the  parties  is  debited  in  the  account  to  another 
of  the  parties,  this  may  be  evidence  from  which  the  jury  might  infer  a  transfer  of  the  share. 
Peterson  r.  United  States,  2  Wash.,  86. 

g  293.  If  the  defendant  means  to  rely  on  the  credit  side  of  an  account  delivered  by  the  plaint- 
iff, as  evidence  against  the  latter,  he  must  admit  the  debit  side,  unless  he  can  falsify  it  by  evi- 
dence.   Morris  v.  Hurst,  1  Wash.,  4^. 

jS  294.  Although  evidence  to  explain  or  contradict  a  settle<l  account  is  inadmissible,  yet  de- 
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fendant  may  set  off  an  account  which  plaintifTs  intestate  acknowledged  was  due,  and  which 
he  promised  to  pay.    Vuyton  v.  Brenell,*  1  Wash.,  468. 

§  295.  If  an  account  stated  he  pleaded  in  bar  to  a  bill  in  equity,  such  plea  will  be  sustained, 
except  so  far  as  the  complaint  shall  show  it  to  be  erroneous.  Chappedelaine  r.  Dechenaux,  4 
Cr.,  306. 

g  29i>.  Upon  an  issue  to  try  whether  an}--  and  wliat  sum  is  due  between  the  parties,  the  books 
of  each  are  not  evidence  for  himself,  nor  against  the  other,  superior  to  that  of  a  witness  prov- 
ing the  same  fact.    Cambioso  v.  Mafiit,  2  Wash.,  98. 

^297.  It  is  competent  to  prove  by  one  party  the  results  reached  in  an  accounting,  without 
calling  the  other  or  pnxlucing  the  account.  Where  indorsees  sued  the  accommodation  indorser 
of  a  promifcjsory  note,  it  was  incumbent  on  them  to  prove  a  debt  due  themselves  from  the 
maker  at  the  time  they  received  the  note.     Molson  v,  Hawley,  1  Blatch.,  409. 

§  298.  Where  a  party  reads  in  evidence  a  portion  of  an  account  the  whole  account  becomes 
evidence  for  the  opposite  party.     Griffin  v.  Jeffers,*  5  Cr.  C.  C,  444. 

§  299.  If  one  party  relies  on  the  account  of  the  other  party,  to  prove  credits,  he  admit? 
prima  facie  the  debits,  though  he  may  disprove  them  by  evidence  that  they  were  not  properly 
made.     Bell  v.  Davidson,*  3  Wash.,  328. 

§  800.  When  a  deponent  is  asked  to  testify  as  to  the  contents  of  his  account  books,  he  may 
do  so,  if  the  books  are  beyond  his  power  to  bring  into  court  and  beyond  the  jurisdiction  of  the 
court.    Gass  v.  Stinson,  3  Sumn.,  108  (gg  4044-52). 

g  801.  In  an  action  for  a  sum  due  as  a  balance  of  account,  where  the  accounts  have  been  re- 
ferred to  an  auditor,  under  the  twelfth  section  of  the  Maryland  act  of  17U8,  chapter  80,  author- 
izing the  court  "  to  order  the  accounts  and  dealings  between  the  parties  to  be  audited  and  stated 
by  an  auditor  or  auditors,  to  be  appointed  by  such  court,"  and  enacting  that  *'  there  shall  be 
such  proceedings  thereon  as  in  cases  of  actions  of  accounts,"  only  so  much  of  the  ieix)rt  will  be 
permitted  to  be  read  to  the  jury  as  states  the  items  claimed  by  either  party  and  objected  to  by 
the  other,  so  as  to  show  what  is  litigated  by  the  parties.  Arguments  or  statements  of  evidence 
made  by  the  auditor  in  his  report  cannot  be  read.     Barry  v,  Barry,  8  Cr.  C.  C,  120. 

$5  802.  In  assumpsit  the  court  refused  to  admit  an  account  sworn  to  by  the  plaintiff,  in  evi- 
dence, because  the  certiticate  of  probate  did  not  follow  iho  words  of  the  acts  of  assembly  of 
1729,  chapter  20,  section  9.     Rogers  v.  Fenwick,  1  Cr.  C.  C,  186. 

§  808.  The  books  of  a  bankrupt  are  admissible  in  evidence  to  invalidate  liens  created  to  ben- 
efit c;ertain  creditors  to  the  prejudice  of  others.     McLean  v.  Lafayette  Bank,  3  McL.,  589. 

§  804.  Where  the  books  of  a  bank  do  not  show  whether  a  check  was  j  ayable  to  order  or 
bearer,  nor  whether  it  was  paid  to  the  person  whose  name  appears  in  them,  they  are  not  admis- 
sible to  prove  that  the  check  was  paid  to  any  particular  person.  Boyd  v.  Wilson,*  2  Cr.  C.  C, 
525. 

§  305.  Where,  in  an  action  by  a  bank  against  one  of  its  tellers  for  a  balance  in  his  hands  un- 
accounted for,  the  cause  is  referred  to  an  auditor  to  state  an  account,  an  account  rendered  by 
the  teller  to  the  bank  may  be  admitted  as  evidence  for  the  plaintiff  before  the  auditor.  Bank 
of  United  States  v.  Johnson,  8  Cr.  C.  C,  228. 

55  800.  The  freight  books  of  a  railroad  company  may  be  used  to  refresh  the  memory  of  a  wit- 
ness, but  they  are  not  evidence  to  jirove  that  the  entries  therein  are  coiTect.  Mailin  v.  Union 
Pacific  R.  Co.,»  1  W^yom.  T'y,  143. 

§  807.  In  an  action  at  law  Ix^tween  partners,  a  partnership  book  kept  by  the  defendant  is  not 
admissible  against  the  plaintiff,  although  it  was  admitt^  that  the  book  had  been  in  i}05sessiou 
of  plaintiff.     Sutton  v.  Mandeville,*  1  Cr.  C.  C.  2. 

g  808.  The  books  of  a  partnership  are  admissible  to  show  how  the  accounts  stand  between 
the  partners.  AU  the  clerks  who  made  the  entries  need  not  be  called,  where  the  principal 
clerk,  who  had  the  superintendence  of  all  the  books,  and  made  most  of  the  entries,  is  called. 
Pomeroy  v.  Manin,  2  Paine,  476. 

§  809.  Where  a  fraudulent  partner,  who  has  destroyed  the  books,  brings  a  bill  for  an  account, 
the  injured  partner  cannot  be  held  to  such  proof  of  the  charges  as  would  be  necessary  in  an  or- 
dinary case  between  partners,  but  some  proof,  however,  is  required.  Askew  v.  Odenheimer,  1 
Bald.,  3S9. 

§  810.  A.  &  B.  were  sued  as  partners;  A.  made  default,  and  B.  pleaded  the  general  issue. 
An  account-book  kept  by  A.  &  B.  was  permitted  to  go  to  the  jury  on  the  question  of  partner* 
sliip.    Champlin  v.  Tilley,*  3  Day  (Conn.).  300. 

§811.  Suit  upon  a  bond  given  by  A.  with  two  sureties  to  his  partner  B.,  that  he  would  pay- 
over  to  B.,  after  dissolution  of  partnership,  such  sum  as  should  be  found  due  on  settlement  of 
their  accounts.  By  arbitration  and  award,  A.  was  found  indebted  to  B.  in  a  certain  sum.  In 
a  suit  against  A.  and  his  sureties  on  the  bond  for  this  sum,  it  was  held  that  the  award  with  ac- 
counts annexed  could  not  be  offered  in  evidence ;  that  the  admissions  of  A.  as  to  amounts  due 
were  properly  admitted,  and  that  entries  made  by  either  partner  in  the  partnership  books  after 
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dissolution  were  admissible  against  the  party  making  them,  but  not  otherwise.    Simonton  v. 
Boucher,*  2  Wash.,  478. 

g  812.  K.  &  Co.  being  indebted  to  G.  &  Co.  on  joint  accoimt,  they  made  an  agreement  in 
writing,  reciting  that  the  exact  amount  of  the  indebtedness  was  to  be  ascertained  from  the 
books  of  K.  &  Co.,  by  a  certain  accountant,  under  the  supervision  of  the  parties  (the  amount 
80  found  to  be  final),  by  which  agreement  K.  &  Co.,  in  consideration  of  the  indebtedness,  as- 
signed to  the  creditor  firm  certain  accounts  referred  to  as  attached  to  the  agreement  and  marked 
as  an  exhibit,  together  with  certain  chattels,  and  all  other  accounts  due  the  debtor  firm  upon 
their  books.  The  creditor  firm  was  to  collect  the  accounts  and  apply  the  proceeds  in  extin- 
guishment of  the  indebtedness.  No  exhibit  of  any  kind  was  annexed  to  the  agreement  at  the 
time  of  its  execution  or  ever  afterwards.  The  accountant  examined  the  books  and  found  a 
certain  sum  to  be  due.  In  a  suit  for  the  sum  which  the  collection  of  the  accounts  assigned 
failed  to  satisfy,  it  was  held  that,  notwithstanding  no  exhibit  was  annexed,  the  agreement 
was  admissible  in  evidence,  in  connection  with  the  statement  of  the  accountant  showing  the 
amount  due.    Kelly  v.  Crawford,  5  Wall.,  785. 

§  818.  After  a  judgment  on  the  common  law  side  of  the  court  had  been  rendered  against  an 
administrator,  to  be  satisfied  out  of  the  assets  of  his  testator  when  they  came  into  his  hands, 
the  plaintiff  therein  filed  a  bill  on  the  equity  side,  claiming  that  the  administrator  had  assets 
in  his  hands,  and  demanding  an  account.  The  accounts  were  referred  to  a  commissioner.  On 
exception  to  his  report,  it  was  held  that  he  had  erred  in  admitting  aneo;  parte  report,  made  by 
certain  county  commissioners  while  the  suit  demanding  an  account  was  pending  in  equity, 
settling  the  account  of  the  administrator.     Backhouse  v,  Jett,  1  Marsh.,  500. 

g  814.  In  an  action  by  the  government  against  a  clerk  in  one  of  its  departments  to  recover 
a  balance  charged  against  him  on  the  books  of  the  treasury,  he  may,  by  way  of  offset,  give 
evidence  of  a  claim  for  services  rendered  under  the  orders  of  the  head  of  the  department.  It 
is  not  necessary  that  the  claim  should  be  one  which  ought  to  have  been  allowed  when  presented 
to  the  auditor  of  the  treasury.    United  States  v.  Macdaniel,  7  Pet.,  1. 

§  81  d.  The  settlement  of  an  administrator's  account  in  the  pi*obate  court,  procured  by  fraud, 
is  not  conclusive.    Pratt  v,  Northam,  5  3{ason,  95. 

§  816.  Where  the  accoimtsof  an  administrator  are  referred  to  a  commissioner  for  settlement, 
vouchers  to  sustain  his  account  ought  not  to  be  required,  where  the  transactions  are  of  long 
standing;  but  the  books  of  the  administrator,  if  they  appear  to  have  been  fairly  kept,  and  the 
account  of  a  former  commissioner  founded  upon  them,  ought  to  be  received  ss  prima  facie 
evidence,  subject  to  be  disproved  so  far  as  either  party  may  disprove  them,  or  to  such  excep- 
tions as  either  party  may  be  able  to  sustain.    Hoffman  v.  Porter,  2  Marsh.,  159. 

^817.  In  a  suit  by  an' executor  for  goods  sold  by  the  testator,  the  book  of  original  entries 
made  by  the  plaintiff  as  clerk  is  admissible  in  evidence!    Hodge  r.  Higgs,*  2  Cr.  C.  C,  552. 

g  81 8.  In  an  action  upon  an  account  for  work  and  labor,  it  was  held  that  the  witness  might 
refresh  his  memory  from  the  original  entries  made  by  himself  or  another  in  his  presence;  and, 
if  he  bad  no  distinct  recollection,  independent  of  sudh  entries,  of  each  particular  item 
charged,  he  must,  at  least,  have  a  distinct  recollection  of  such  work  as  was  charged  in  the 
account  generally,  being  done  by  the  plaintiff  for  the  defendant,  and  if,  after  having  so  re- 
freshed his  memory,  he  could  swear  that  the  work  was  done  as  charged  in  the  entry,  his  testi- 
mony was  competent.    Jones  v.  Johns,*  2  Cr.  C.  C,  426. 

g  810.  In  an  action  for  the  recovery  of  money  claimed  to  be  due  for  the  sale  and  delivery 
of  goods,  a  deposition  of  the  plaintiff's  clerk,  stating  that  the  several  articles  of  merchandise 
contained  in  the  account  annexed  to  his  deposition  were  sold  to  the  defendant  by  the  plaint- 
iff, and  were  charged  in  the  day-book  by  the  deponent  and  another  person  who  is  dead,  and 
were  delivered  by  the  deponent ;  and  that  he  has  referred  to  the  original  entries  in  the  day- 
book, is  sufficient  to  render  the  account  annexed  admissible  in  evidence.  M*Coul  v,  Lecamp, 
2  Wheat,  111. 

§  820.  In  an  action  for  goods  sold  and  delivered,  where  the  plaintiff  testified  that  his  books 
showed  the  continuous  dealings,  and  that  the  entries  were  made  by  himself  and  his  clerks,  and 
were  made  or  supposed  to  be  made  at  the  time  of  the  transactions,  the  books  were  held  to  be 
admissible  in  evidence,  without  the  introduction  of  the  testimony  of  the  clerks.  Dear  t*. 
Tracy,*  1  Wyom.  Ty,  889. 

§881.  An  account  is  rightly  rejected  where  the  party  offering  it  in  evidence  refuses  to  pro- 
dnoe  the  book  in  which  the  original  entries  are  contained.  But  receipts  and  vouchers  in  sup- 
port of  its  items  should  be  received.    Lyman  v.  Lyman,  2  Paine,  11. 

§  882*  Original  entries  in  the  handwriting  of  a  deceased  clerk  cannot  be  proved  by  parol. 
EUicott  V.  Chapman,*  1  Cr.  C.  C,  419. 

g  823*  A  book  of  original  entries,  in  defendant's  own  handwriting,  is%iot  evidence  for  him. 
Bennett  tJ.  Wilson,*  1  Cr.  C.  C,  446. 
^  8S4.  Where  a  party  offered  his  own  book  in  evidence,  the  entries  being  in  the  handwriting 
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of  a  deceased  clerk,  it  was  rejected,  there  being  no  proof  that  the  entries  were  the  first  entries. 
Fendall  v.  BiUy,*  1  Cr.  C.  C,  87. 

§  325.  An  original  book  of  entries  was  offered  in  evidence  by  a  party  to  a  suit  after  proof 
had  been  given  that  this  book  belonged  to  the  party  offering  it,  that  he  was  a  regular  mer- 
chant and  kept  a  correct  book  of  accounts,  and  that  the  book  was  in  his  handwriting.  .  The 
book  was  then  read  in  evidence.  On  appeal,  it  was  held  to  bo  error.  Jeffrey  t\  Schlasinger,* 
Hemp.,  13. 

§  320.  Accounts  and  balances  stated  by  the  accounting  officers  of  the  government,  being 
made  up  on  evidence  which  would  not  be  admitted  in  a  court  of  justice,  are  not  prima  facie 
evidence  to  chai'ge  the  United  States.     McKnight's  Case,*  13  Ct.  CI.,  292. 

§  327.  An  account  which  is  certified  by  the  auditor  of  the  treasury  for  the  posto^ice  depart- 
ment to  bo  *'a  time  and  con-ect  copy  of  the  account  of  a  former  postmaster"  is  a  sufficient 
statement  of  his  account  under  section  15  of  the  postoffioe  act  of  July  2,  1836.  United  States 
r.  Harrm,*  1  McAl.,  243. 

§  328.  If,  in  an  action  by  the  United  States  against  a  paymaster  for  a  balance  due,  the 
United  States  give  in  evidence  the  accounts  current  of  the  defendant,  and  such  accounts 
show  a  balance  in  favor  of  the  defendant,  he  is  entitled  to  a  verdict  on  such  evidence,  unless 
the  plaintiff  shall  further  prove  errors  and  omissions  in  said  accounts  which  shall  destroy  such 
balance  in  his  favor.     United  States  v.  Kuhn,  4  Cr.  C.  C,  401. 

§  329.  Accounts  rendered  to  the  government  by  an  officer  are  admissible  in  behalf  of  the 
government  in  an  action  against  the  sureties  on  his  bond.  United  States  v,  Gaussen,*  19 
Wall.,  198. 

§330.  Letters  and  correspondence  —  Admissibilitj,  etc. —  A  letter  vn-itten  by  a  person 
cannot  be  given  in  evidence  to  prove  a  fact,  when  the  person  can  be  examined  as  to  the  fact 
under  a  commission.    Munns  v.  Dupont,  3  Wash.,  81. 

§  331.  A  letter  of  a  deponent  is  not  admissible  in  evidence  except  for  tlfe  purpose  of  contra- 
dicting or  qualifying  some  of  the  statements  made  in  his  deposition,  and  thus  to  affect  the 
credibility  of  his  testimony.     Crocker  v,  Lewis,  3  Sumn.,  1. 

g  332.  The  contents  of  a  letter  written  by  defendant  to  one  not  a  party  to  the  suit  cannot  be 
proved  by  parol.    Richardson  v.  Peyton,*  1  Cr.  C.  CTT  418. 

^  333.  It  cannot  be  objected  to  the  admission  in  evidence  of  a  part  of  a  correspondence  that 
all  is  not  produced,  when  the  correspondence  referred  to  is  in  the  possession  of  the  party  ob- 
jecting or  his  agent.    United  States  r.  Burdett,  9  Pet.,  683. 

g  334.  A  letter,  although  not  issued,  may  be  used  for  whatever  admissions  it  contains.  Med- 
way's  Case,*  6  Ct.  CI.,  421. 

§  33o.  A  letter  from  the  defendant  in  a  suit,  to  a  third  person,  is  admissible  in  favor  of  the 
plaintiff,  if  it  makes  against  the  defendant  and  supports  the  plaintiff^s  case.  Mulhall  t?.  Keenan,* 
18  Wall.,  348. 

§  336.  A  letter  which  is  an  offer  to  compromise  is  not  admissible  in  evidence.  No  part  of  it 
can  be  admitted  if  it  contains  no  statement  which  can  be  8ei)arated  from  the  offer.  Ilome 
Insurance  Co.  v,  Baltimore  Warehouse  Co.,  8  Otto,  527. 

§  337.  Though  a  letter  containing  a  mere  offer  to  compromise  is  not  admissible  in  evidence 
to  prove  a  compromise,  yet,  if  it  contains  a  waiver,  it  may  be  admitted,  not  to  prove  the  offer, 
but  the  waiver.     Unthank  v.  Travellers'  Ins.  Co.,  4  Biss.,  357. 

§  338.  In  assumpsit  against  a  partnership,  a  letter  written  by  one  of  the  partners,  after  the 
dissolution  of  the  partnership,  acknowledging  the  justice  of  the  account  on  which  the  action 
is  brought,  is  not  admissible  in  evidence.     Bispham  v,  Patterson,  2  McL.,  87. 

§  33J>.  The  expression  "and  so  fortli,"  used  by  the  agent  for  the  government  in  an  adver- 
tisement for  proposals  to  buy  certain  property,  was  omitted  in  the  contract  sent  to  the  claimant 
to  execute.  A  letter  written  soon  after  by  the  agent  to  the  claimant  as  an  inducement  for  the 
latter  to  execute  the  contract,  implying  that  the  articles  refen-ed  to  by  the  words  **and  so 
forth  "  were  to  be  included  in  the  contract,  is  admissible  evidence  either  as  a  |vi*itten  reforma- 
tion of  the  instrument  before  execution  or  as  an  agreed  construction  to  be  given  to  it.  The 
advertisement  for  proposals  is  admissible  for  the  better  construction  of  the  contract,  but  is  re- 
garded as  merged  in  it.    Gibbons*  Case,*  5  Ct.  CI.,  416. 

^  340.  It  is  not  necessary,  in  case  of  a  letter  testified  to  liave  been  deposited  in  the  postoffice. 
that  the  original  envelope  be  produced  to  show  to  whom  it  was  directed,  but  parol  evidence  is 
admissible.    United  States  v,  Babcock,*  3  Dill.,  571. 

S  341.  Where  one  directed  letters  to  a  person  abroad,  giving  him  a  certain  name  ^Tid  ad. 
dress,  and  received  in  reply  letters  signed  with  the  same  name  and  postmarked  at  the  place  of 
address,  such  letters  last  mentioned  were  received  in  evidence,  without  further  proof  of  hand- 
writing, as  the  letters  of  the  foreign  correspondent.  Kansas  Pacific  Railway  v.  Miller^*  2 
Colo.  Tj,  442. 
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g  342.  In  such  case  the  envelopes  of  these  letters  should  he  produced  to  show  the  postmark. 
Ibid. 

^  343.  In  an  action  against  a  raihroad  company  on  a  contract  to  procure  certain  legislation 
favorable  to  the  company,  where  the  defense  is  the  illegality  of  the  contract,  a  letter  from  the 
plaintiff  to  the  president  of  the  company,  on  the  basis  of  wMch  the  contract  was  made,  and 
the  reply  of  the  president  thereto,  is  competent  evidence  to  show  the  nature  and  object  of  the 
agreement.    Marshal  v.  Baltimore  &  Ohio  R.  Co.,  16  How.,  814. 

^  844*  Where  a  letter,  received  by  the  plaintiff  and  purporting  to  have  been  written  by  the 
defendant,  was  charged  by  the  defendant  to  be  a  forgery,  a  letter  written  by  the  plaintiff  to 
the  defendant,  and  acknowledged  to  have  been  received  by  the  latter,  to  which  the  letter 
charged  as  a  forgery  was  a  pertinent  answer,  was  held  to  be  admissible  on  the  question 
whether  there  was  noc  fraud  in  the  transaction  to  which  the  defendant  was  a  party.  Smith  v, 
Kennedy,*  1  Wash.  Ty,  66. 

§  84a.  Certain  letters  were  admitted  to  explain  a  convei-sation,  though  written  subsequently 
to  it.  The  letters  referred  to  later  transactions,  but  it  was  in  evidence  that  these  transactions 
and  the  one  referred  to  in  the  conversation  were  all  parts  of  a  continuing  course  of  business 
which  had  remained  unchanged  from  the  time  of  the  conversation  to  a  period  beyond  the 
date  of  the  letters.  They  were  admitted  as  part  of  the  res  gestcc.  United  States  v.  Graff,* 
UBlatch..  8B1. 

§  34tt.  In  an  action  by  the  purchasers  of  a  mine  for  fraud  and  deceit  on  the  part  of  the 
vendors  in  making  the  Bale,  letters  written  from  one  of  the  defendants  to  his  co-defendant, 
during  the  time  when  they  were,  on  the  plaintiffs'  theory,  engaged  in  getting  up  the  fraudu- 
lent scheme  which  was  consummated  in  the  sale  to  the  plaintiffs,  purporting  to  convey  infor- 
xnation  of  what  was  transpiring  at  the  time,  advices  of  the  developments,  and  indications  and 
value  of  the  mine,  are  admissible  in  evidence  in  favor  of  the  defendants,  as  Indicative  of 
good  faith  or  inconsistent  with  fraud.    The  Emma  Silver  Mining  Co.  r.  Park,  14  Blatch.,  411. 

^347.  In  an  action  against  the  commissioner  of  patents  for  refusal  to  furnish  copies  of  rec- 
ords of  his  office,  wliere  the  demand  for  the  copies  has  been  made  through  the  agency  of  a 
third  person  accompanied  by  a  letter  from  the  plaintiff  to  the  defendant  requesting  him  to 
deliver  the  copies  to  the  third  person,  this  letter  and  the  answer  of  the  defendant  thereto  may 
be  received  in  evidence  as  a  part  of  the  res  gestce,  or  as  a  conversation  between  the  parties  re- 
duced to  writing.    Boydcn  v.  Burke,  14  How.,  575. 

§  34H.  Correspondence  between  the  parties  containing  reference  to  a  dispute  respecting  cer- 
tain lands  is  competent  to  prove  that  the  matters  in  dispute  were  submitted  to  arbitrators 
under  an  arbitration  bond.    Lyle  v.  Rodgers,  5  Wheat.,  894. 

^  349.  In  an  action  against  a  bank  to  recover  the  purchase  money  paid  by  the  plaintiff  for  a 
conveyance  of  land  from  the  bank,  a  letter  written  by  the  plaintiff  to  the  defendants,  stating 
that  he  had  received  a  deed  for  the  land,  may  be  read  in  evidence  by  the  plaintiff ;  and  the 
ddcd  may  also  be  read  by  him  to  show  that  it  is  not  a  deed  from  the  bank,  but  from  the  presi- 
dent of  the  bank  under  his  private  seal,  and,  therefore,  conveyed  nothing.  Guttschlick  v. 
Bank  of  the  Metropolis,  5  Cr.  C.  C  435. 

^  3oO.  Where  the  defendant  had  agreed  in  writing  to  ship  to  the  plaintiffs  certain  sugar  for 
aoooant  of  a  third  parson,  on  board  such  vessel  as  such  third  person  should  direct,  it  was  held 
that  a  letter  written  by  the  third  person  to  the  plaintiffs,  authorizing  them  to  select  the  vessel, 
was  admissible  in  evidence.    DeWolf  v.  Rabaud,  1  Pet.,  476. 

f^  3«1.  Where  defendants  in  an  action  are  charged  to  have  been  partners  with  a  third  person, 
or  to  have  held  themselves  out  to  the  public  as  such,  they  cannot,  to  rebut  the  plaintiff's 
proof,  introduce  private  corrospondenoe  between  themselves,  or  letters  from  their  agent  to 
them.    Freeborn  r.  Smith,  2  Wall.,  160. 

g  3o2.  In  an  action  on  a  contract,  for  breach  in  not  delivering  teas  of  the  quality  contracted 
for,  it  was  hold  that  the  defendant  could  not  give  in  evidence  a  letter  written  by  the  plaintiff's 
agents,  who  sold  the  teas  for  them,  to  one  of  the  separate  owners  of  a  part  of  the  cargo,  con- 
taining an  account  of  the  sales  of  the  whole  cargo.    Gilpin  r.  Conscqua,  8  Wash.,  184. 

i  343.  A  letter  from  an  agent  to  hia  principal  in  extenuation  of  his  conduct  in  selling  cer- 
tain certificates  of  debt  belonging  to  the  principal,  and  afilrming  that  ho  had  a  XK>wer  of  attor- 
ney and  letters  from  the  principal  authorizing  him  to  sell,  if  admissible  at  all,  ia  insufficient  to 
<^^lt?^4i^ll^  the  fact  which  it  asserts.    Combs  r.  Hodge,  21  How.,  897. 

g  3«4.  A  letter  written  by  a  clerk  to  his  employer,  stating  that  he  will  not  serve  without  in- 
creaaed  pay,  is  not  admissible  in  evidence  to  prove  an  agi'eement  to  pay  more,  the  employer 
having  refused  the  demand,  and  the  clerk  having  continued  in  the  service,  though  admissible 
in  the  first  instance  until  it  is  proved  that  the  demxuid  was  not  acceded  to  by  the  employer. 
Kutt  r.  Minor,  14  How.,  464. 

JS  3ea.  The  letters  of  an  agent  to  his  principal  cannot  be  given  in  evidence  against  a  third 
ppnoo.    United  States  v.  Barker,  4  Wash.,  464. 
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§  856.  In  a  snit  for  an  infringement  of  a  patent  plaintiff  offered  in  evidence  letters  from 
himself  to  the  secretary  of  state,  containing  applications  for  the  patent  alleged  to  have  been 
infringed,  and  specifications  certified  under  the  seal  of  that  department.  Heldy  that  as  papers 
remaining  in  that  office  they  were  admissible  in  evidence.  Pettibone  v.  Derringer,*  4  Wash., 
215. 

§  857.  A  letter  written  by  an  ex-quartermaster  to  the  adjutant-general,  inclosing  an  account 
showing  the  sale  of  the  captured  property,  is,  when  properly  certified  by  the  war  department, 
competent  evidence  of  the  amount  realized  by  the  sale.     Furman  &  Co.*8  Case,*  5  Ct.  CI.,  579. 

§  858.  A  letter  of  the  secretary  of  the  navy  addressed  to  the*  clerk  of  the  court  of  claims,  in 
relation  to  a  matter  in  question  before  said  court,  is  not  competent  evidence.  Mason's  Case,* 
4  a.  CI.,  495. 

g  859.  Where  parties  agreed  to  refer  a  matter  of  prize  or  no  prize  to  their  respective  govern- 
ments, the  decision  of  the  ministers  of  those  governments  residing  in  tliis  country  concludes 
them.  And  a  letter  of  one  of  those  ministers,  stating  the  decision,  is  conclusive  evidence  of 
it.    Gemon  v.  Cockran,  Bee,  210. 

§  860.  On  an  indictment  for  conspiracy  a  letter  written  to  the  defendant  by  an  alleged  co- 
conspirator, relating  to  the  subject-matter  of  the  conspiracy,  is  evidence  against  the  former. 
United  States  t?.  Graff,*  14  Blatch.,  381. 

§  861.  Under  an  indictment  for  a  conspiracy,  letters  written  by  one  defendaat  to  a  person 
cognizant  of  the  unlawful  transactions  subsequent  to  the  act  charged,  and  relating  to  future 
transactions  of  the  same  character,  are  admissible  to  show  the  character  of  the  transactions 
forming  the  subject-ijnatter  of  the  conspiracy.    Ibid. 

§  863.  Admissibility  of  public  records  and  doeuments.—  In  all  public  matters  the  journals 
of  congress  and  of  the  state  legislatures,  and  also  the  reports  which  have  been  sanctioned  and 
pubhshed  by  authority,  are  admissible  in  evidence.  Watkins  v.  ilolman,  16  Pet.,  25.  See 
XVIII,  XIX,  infra, 

g  868.  The  fourth  article  of  the  constitution  of  the  United  States  makes  the  official  acts  of 
one  state  evidence  in  all  others.  And  a  paper  purporting  to  be  a  pardon  granted  by  the  gov- 
ernor of  a  state,  under  his  signature  and  the  great  seal  of  the  state,  is  admissible  evidence  in 
the  courts  of  other  states.     United  States  v,  Wilson,  1  Bald.,  78. 

§  364.  A  volume  of  state  papers,  published  under  an  act  of  congress,  and  authenticated  as 
required  by  the  act,  is  admissible  in  evidence  to  show  the  report  of  commissioners  under  an 
act  of  congress  confii-ming  a  land  title.    Watkins  v.  Holman,  16  Pet.,  25. 

§  865.  The  volumes  of  the  American  State  Papers,  selected  and  edited  under  the  authority 
of  the  senate  of  the  United  States,  by  its  secretary,  and  printed  by  Duff  Green,  contain  authen- 
tic papers  which  are  admissible  as  testimony  without  •further  proof.  Gregg  v.  Forsyth,  24 
How..  179. 

§  866.  The  report  of  the  register  of  a  land  office,  found  in  the  American  State  Papers,  is 
competent  evidence  in  the  investigation  of  claims  to  land  in  the  courts  of  justice.  Bryan  v, 
Forsyth,  19  How.,  334. 

§867.  In  an  information  for  the  forfeiture  of  goods  on  account  of  fraudulent  undervalua- 
tion, evidence  of  the  official  appraisement  and  of  the  appraisement  made  upon  the  claimant's 
appeal  from  the  official  valuation  is  not  inadmissible  on  the  ground  that  the  appraisements 
have  not  been  made  in  the  presence  of  the  jury.  Such  appraisements  have  the  character  of 
public  non- judicial  documents.    Buckley  v.  United  States,  4  How.,  251. 

§  868.  In  an  action  by  the  United  States  to  recover  penalties  and  duties  for  goods  unlawfully 
imported  into  the  United  States,  documents  from  the  custom-house  are  admissible  and  prima 
facie  evidence  to  prove  an  allegation  in  the  declaration  that  the  goods  were  withdrawn  from  a 
bonded  warehouse  and  exported  in  a  certain  vessel.  Authenticated  copies  of  the  manifest  of 
the  owner  and  the  outward  foreign  manifest  are  also  admissible  to  prove  the  exportation. 
McGUnchy  r.  United  States,  4  CUff.,  312. 

§  869.  Public  documents  of  the  government,  accompanying  property  found  on  board  of  the 
private  ships  of  a  foreign  country,  are,  under  the  law  of  nations,  prima  facie  evidence  of  the 
facts  they  purport  to  state.  But  they  are  always  open  to  be  impugned  for  fraud,  whether  it 
consists  in  the  original  obtaining  of  the  documents,  or  in  the  subsequent  fraudulent  and  ille> 
gal  use  of  them.    United  States  v.  The  Armistad,  15  Pet.,  518. 

§  870.  Mexican  archives  are  public  documents  which  the  court  has  a  right  to  consult,  even 
if  not  made  formal  proofs  in  the  cause.    Romero  v.  United  States,  1  Wall.,  731. 

§  871.  The  catalogue  of  land  grants  termed  Jimeno*s  Index  is  not  authoritative  pvoof  of  the 
grants  enumerated  therein,  nor  does  it  operate  to  exclude  conclusively  grants  not  so  registered, 
although  they  may  bear  date  within  the  time  to  which  the  Index  relates.  In  a  case  where 
Jimeno  was  acting  as  governor,  and  made  an  entry  in  the  Index,  the  Index  may  be  referred  to 
as  an  auxiliary  memorandum  of  his  executive  action  in  the  case.  United  States  v.  West's 
Heirs,  22  How.,  815. 
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g  S72.  The  records  of  the  land  office  are  admissible  in  the  courts  of  justice  as  evidence  of  the 
facts  stated  in  them,  the  facts  proved  by  the  records  being  prima  facie  evidence  of  the  right 
of  the  person  at  whose  instance  they  were  recorded,  and  conclusive  in  regard  to  such  things  as 
the  law  requires  to  be  recorded.  The  withdrawal  of  an  entry  not  being  required  by  law  to  be 
recorded,  the  record  of  it  made  at  the  instance  of  the  party  is  but  prima  facie  evidence  of  his 
right.     Gait  v.  Galloway,  4  Pet.,  332. 

§  878.  A  certificate  of  the  surveyor-general,  made  in  accordance  with  the  second  section  of 
the  act  of  congress  of  May  26,  1824,  that  a  certain  portion  of  land  is  thereby  set  apart  for  the 
support  of  schools,  such  certificate  being  accepted  by  the  grantees,  is  record  evidence  of  title. 
Kissell  V,  St.  Loui?  Public  Schools,  18  How.,  19. 

^  874.  The  fact  that  the  records  of  a  land  office  for  a  long  series  of  years  fail  to  show  any 
traces  of  a  kind  of  land  title  which  would  necessarily  have  appeared  there  if  it  existed  is  evi- 
dence that  the  title  did  not  exist.    Fisher  t\  Carter,*  1  Wall.  Jr.,  80. 

§  37o.  Maps,  charts  and  surveys,  made  under  the  authority  and  direction  of  the  war  depart- 
ment or  department  of  interior,  and  published  by  authority  of  congress,  are  admissible  in  evi- 
dence on  the  question  of  territorial  limits  or  boundeiry.  McCall  v.  United  States,*  1  Dak.  T'y, 
820. 

§  876.  A  survey  of  a  city,  made  by  the  original  proprietor  of  the  whole  city  when  it  was  laid 
out,  and  kept  in  his  possession,  more  than  twenty  years  old,  acknowledged  and  publicly  acted 
upon  as  correct  by  the  city  authorities,  is  admissible  evidence  to  prove  the  location  and  bound- 
aries of  lots,  streets  and  alleys.    Morris  v,  Harmer,*  7  Pet.,  560. 

§  877.  Maps  stating  boundaries  are  admissible  in  evidence,  if  it  appears  that  they  have  been 
made  by  persons  having  adequate  knowledge,  and  in  cases  where  they  have  been  admitted, 
their  admissibility  has  depended  on  their  being  public  documents,  or  in  the  nature  of  admis- 
sions.    McCall  r.  United  States,*  1  Dak.  Ty,  320. 

g  878.  A  recorded  map,  according  to  which  a  sale  of  lots  has  been  made,  and  which  has 
been  treated  and  considered  as  the  original  plat  of  that  part  of  the  city,  may  be  received  as 
evidence  of  the  boundaries  of  the  lots.  But  remarks  made  upon  it  in  the  handu-riting  of  Its 
owner  are  not  so  admissible.     Harmer  v.  Morris,  1  McL. .  44. 

^879.  A  recorded  plat  is  not  evidence  of  the  existence  of  a  road;  it  is  only  evidence  of  its 
precise  locality.     Naylor  v.  Seeks,*  1  Or.,  216. 

§;  880.  The  records  kept  by  a  county  school  commissioner  in  Missouri,  preserved  as  a  public 
monument  in  the  county  archives,  are  admissible  in  evidence  to  show  his  official  acts  in  selling 
school  lands  within  the  county,  being  de  facto  public  records.  And  if  such  school  commis- 
sioner be  dead,  they  are  admissible  as  entries  of  a  deceased  person  made  in  the  course  of  his 
official  duty.    Hendrick  v,  Hughes,  15  Wall.,  123. 

S  881.  The  fact  that  a  paper  purporting  to  be  a  grant  of  public  lands  is  not  officially  regis- 
tered is  0O  contrary  to  the  practice  of  a  well  regulated  government  that  it  will  raise  a  serious 
doubt  as  to  the  authenticity  of  the  paper.     United  States  v.  Vallejo.  1  Black,  541. 

§882.  Official  letters. —  In  an  action  by  impoi-tei-s  to  recover  duties  exacted  by  the  col- 
I'HStor,  OD  the  ground  that  the  goods  were  appraised  more  than  ten  per  cent,  above  the  invoice, 
a  letter  from  the  secretary  of  the  treasury  cannot  be  read  in  evidence  to  show  that  the  removal 
of  one  of  the  merchant  appraisers  was  made  by  his  order,  because,  as  to  third  persons,  the 
validity  of  such  removal  is  to  be  determined  by  the  laws.  Greely  v,  Thompson,  10  How.,  225. 
S^  §830. 

^  S'^S.  In  an  action  for  the  violation  of  a  patent-right,  a  letter  from  the  commissioner  of 
patents  acknowledging  the  application  for  the  patent,  being  a  letter  from  a  public  officer  under 
an  official  oath  and  upon  official  business,  is  probably  competent  evidence  that  the  party  had 
made  the  discovery  as  early  as  the  day  of  its  date,  and  applied  to  the  patent  office  for  a  patent 
for  it.  But  if  the  competency  of  such  correspondence  may  be  questioned,  its  admission  will 
not  afford  a  ground  for  a  new  trial  where  tiie  fact  which  it  was  introduced  to  prove  afterwards 
became  inunaterial  by  the  proof  of  other  facts.    Allen  v.  Blunt,  2  Woodb.  &  M.,  121. 

§  884.  The  official  returns  of  a  receiver  to  the  treasury  department  are  not  conclusive  upon 
the  sureties  on  his  bond.     United  States  v,  Boyd,  5  How.,  29. 

S  885.  The  official  letter  of  a  public  officer  is  admit>sible  in  evidence,  and  deemed  as  efficient 
as  hu  deposition  to  the  same  effect.    Savage*s  Case,*  1  Ct.  CI.,  170. 

§  888.  A  letter  written  to  an  at^sistant  quartermaster  by  his  employee,  concerning  matters 
with  which  the  latter  had  no  official  connection,  is  not  an  official  report,  and  not  competent 
evidence.    Lender's  Case,*  5  Ct.  CI.,  544. 

§887.  Ofltclal  certificates.— A  certificate  by  the  secretary  of  state,  under  seal  of  office, 

that  a  person  has  been  recognized  as  a  foreign  minister,  is  full  evidence  that  he  has  been  au- 

tborixed  and  received  as  such  by  the  president  of  the  United  States.    United  States  v.  Bemier, 

1  Bald.,  289.    See  $;  382. 

^  8HH.  The  certificate  of  the  secretary  of  state  is  evidence,  and  the  best  evidence,  to  prove 
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that  an  alleged  member  of  the  legation  from  Spain  has  been  received  and  accredited  as  such 
by  our  government.  It  also  proves  the  time  that  he  was  presented  and  received  as  a  member 
of  the  legation.    United  States  v,  Liddle,  2  Wash.,  205. 

§  889.  A  certificate  from  the  secretary  of  the  government  of  East  Florida  is  sufficient  evi- 
dence of  a  grant  or  concession,  the  original  being  preserved  as  a  record.  United  States  v. 
Rodman,  15  Pet.,  130;  United  States  v,  Delespinc,  15  Pet.,  226. 

§  890.  The  certificate  of  the  register  of  the  treasury,  under  his  hand,  that  certain  receipts, 
of  which  copies  arc  annexed,  are  on  file  in  his  office,  with  a  certificate  of  the  secretary  of  the 
treasury,  under  the  seal  of  the  department,  to  the  official  character  of  the  person  purporting  to 
be  the  register,  is  not  admissible  in  evidence,  because  the  register  is  not  authorized  by  law  to 
certify  such  papei-s.    A  sworn  copy  must  be  produced.    Bleecker  v.  Bond,  8  Wash.,  629. 

§  891.  In  order  to  prove  the  date  at  which  the  lesser  seal  of  the  governor  of  Pennsylvania 
was  affixed  to  a  land  waiTant,  a  certificate  of  the  secretary  of  the  commonwealth,  "  that  the 
certificate  annexed  of  the  receiver-general  is  a  tine  extract  from  a  certificate  of  that  officer, 
dated  the  2d  May,  1794,  now  remaining  on  file  in  the  said  office ;  which  certificate  contains  the 
names  of  four  hundred  persons,  to  whom  warrants  were  granted  for  land,  and  of  the  amounts 
of  the  purchase  money ;  sealed  with  the  lesser  seal  at  that  time ;  and  that  the  usual  practice 
is,  not  to  affix  the  seal  in  this  office  till  it  appears  by  a  certificate  from  the  receiver-general 
that  the  purchase  money  has  been  paid,*'  is  held  not  to  be  competent  evidence.  Brown  v, 
Galloway,  Pet.  C.  C,  291. 

§  892.  The  certificate  of  a  quartermaster,  made  after  he  has  left  the  service,  is  not  competent 
evidence.    Lender's  Case,*  5  Ct.  CI.,  544. 

§  398.  The  certificate  of  the  commissioner  of  pensions  that  one  is  entitled  to  a  pension  is 
prima  facie  e\idei\ce  of  title  and  of  all  the  facts  that  make  the  title.  Alexander  r.  United 
States,*  4  Ct.  Q.,  218. 

§  894.  A  vessel,  on  a  voyage  from  New  York  to  New  Orleans,  after  passing  Havana,  re- 
turned to  that  port  for  water.  The  government  there  ordered  her  cargo  to  be  landed,  and 
would  not  permit  her  to  depart  with  it.  In  an  action  on  a  policy  of  insurance  upon  her  cargo, 
it  was  ruled  that  a  certificate  of  the  collector  of  customs  of  Havana,  stating  that  the  ship 
arrived  at  the  place  for  water,  and  that  in  order  to  carry  tliis  into  effect  the  unloading  and 
sale  of  the  cargo  was  decreed  by  the  government,  on  account  of  the  market  being  in  want  of 
the  articles  of  which  it  consisted,  was  not  admissible  in  evidence,  although  admitted  to  be  an 
authentic  certificate  of  a  fact  which  the  officer  was  authorized  to  certify,  since  the  deposition 
of  the  officer  might  have  been  taken.    Wood  v.  Pleasants,  3  Wash.,  201. 

g  895.  In  an  action  of  debt  on  an  embargo  bond,  where  the  defense  was  that  the  vessel  was 
by  stress  of  weather  forced  into  St.  Thomas,  and  that  the  government  prohibited  her  from 
carrying  away  her  cargo,  the  certificate  of  the  governor  of  St.  Thomas,  whose  signature  was 
proved,  but  to  which  there  was  no  seal,  given  at  the  time  of  the  petition  of  the  captain  of  a 
vessel  for  leave  to  take  away  the  cargo,  and  stating  that  the  petition  was  refused,  was  admitted 
as  evidence  of  the  fact,  it  being  supposed  that  the  governor  would  not  consent  to  give  a  depo- 
sition.   United  States  v.  IVIitchel,  3  Wash.,  95. 

§  896.  A  consul's  certificate  to  proceedings  of  which  he  had  no  official  nor  personal  knowl- 
edge is  not  admissible.    Brown  v.  The  Independence,  1  Crabbe,  54. 

§  897.  A  consuPs  certificate  ef  a  fact  which  he  is  not  requured  by  law  to  certify  is  not  valid 
evidence.    Levy  v.  Burley,*  2  Sumn.,  855. 

§  898.  The  certificate  of  a  United  States  consul  to  the  fact  that  a  seaman  ^vas  discharged  by 
his  own  consent  will  outweigh  the  opinions  of  other  witnesses  to  the  discharge,  however  nu- 
merous they  may  be.    Lamb  v,  Briard,  Abb.  Adm.,  371. 

§  899.  In  an  action  under  the  act  of  Februai*y  28,  1803,  against  the  master  of  a  vessel  to 
recover  the  penalty  prescribed  by  the  act  for  refusing  to  take  a  destitute  seaman  of  the  United 
States  on  board  at  a  foreign  port,  the  certificate  of  the  consul  is  prima  facie  evidence  of  all 
the  facts  necessary  to  bring  the  case  within  the  penalty.    Matthews  v.  Offiey,  8  Sumn.,  115. 

§  400.  A  consular  certificate  cannot  be  accepted  as  evidence  except  where  it  has  been  made 
such  by  statute ;  and  a  consular  certificate  that  a  certain  pax)er  is  a  copy  of  an  original  bill  of 
lading  is  inadmissible.    The  Alice,*  13  Fed.  R.,  923. 

^  401.  A  conRul's  certificate  of  the  facts  which  led  to  the  summary  imprisonment  of  a  sea- 
man in  a  foreign  port  is  not  evidence,  and  the  court  will  examine  the  facts  for  itself.  Johnson 
tt.  The  Coriolanus.  1  Crabbe,  239. 

§  402.  If  an  acknowledgment  of  a  deed  is  taken  in  New  York,  to  be  recorded  in  Pennsyl- 
vania, and  the  justice  who  takes  it  does  not  state  himself  to  be  a  justice,  this  omission  may  be 
cured  by  such  statement  in  the  certificate  of  the  county  clerk  that  the  justice  is  a  justice  of 
the  peace.  If  the  cotmty  clerk  does  not  certify. that  he  himself  is  the  chief  officer  in  the 
^county,  his  certificate  is  invalid.    Rhoades  v,  Selin,*  4  Wash.,  718. 

g  408.  Wh^n  the  certificate  to  an  office  copy  of  a  deed  is  that  it  is  a  true  copy  of  the  record 
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and  original  deed  so  far  as  the  same  is  legible,  the  copy  is  admissible ;  the  objection  goes  only 
to  the  effect  of  the  deed.    Ibid, 

§  404.  A  copy  of  a  return  of  an  election  in  a  townsliip  filed  with  the  clerk  of  the  county, 
accompanied  by  a  certificate  of  the  clerk  of  the  county  that  it  was  a  full  and  correct  return  of 
sach  election,  as  filed  in  his  ofiice,  sent  to  the  office  of  the  secretary  of  state,  is  not  made  and 
certified  in  the  manner,  and  does  not  come  from  the  source,  required  by  the  election  law  of 
New  Jersey  to  constitute  it  an  official  paper.    United  States  v.  Souders,  2  Abb.,  456. 

^  lO').  In  a  proceeding  against  a  vessel  for  being  registered  as  an  American  bottom  after 
having  been  transferred  to  a  foreigner,  papers  relating  to  the  transfer,  certified  by  a  foreign 
notary,  may  be  impeached  by  oral  evidence.    United  States  v.  Jason,*  Pet.  C.  C,  450. 

g  400.  A  certificate  of  marriage  made  t^ome  years  after  the  marriage  by  the  officiating 
clergyman  is  inadmissible  in  evidence  to  prove  the  marriage.    Qaines  v,  Relf,*  13  How.,  472. 

$407.  The  certificate  and  seal  of  a  notary  ai'e  sufficient  proof  of  his  authority  to  act  as 
sach.    Dinsmore  v,  Maroney,*  4  Blatch.,  416. 

§  409.  A  certificate  of  seaworthiness  given  by  marine  surveyors  will  not  avail  against  clear 
evidence,  furnished  within  a  week  after,  that  the  vessel  was  unseaworthy.  Such  proof  will 
establish  the  fact  of  unseaworthiness  at  the  time  of  the  certificate.  Bucker  t;.  Klorkgeter, 
Abb.  Adni.,  410. 

^  lOSI.  A  certificate  of  survey  of  a  vessel,  though  not  per  se  evidence  of  the  facts  stated 
therein,  is  made  evidence  by  being  incorporated  into  a  deposition.  United  States  v.  Mitchell, 
2  Wash.,  478. 

§  410.  A  consul's  certificate  that  a  certain  ship's  papers  were  lodged  with  him,  in  accordance* 
with  the  provisions  of  the  act  of  c*ongress,  was  admitted  in  evidence  as  to  such  fact  stated,  but 
rejected  as  to  other  facts  contained  therein.    Ibid, 

^411.  Principal  and  age iit«— While  an  agent  is  acting  within  his  authority,  his  statements 
which  form  a  part  of  the  res  gcstcR  may  be  proved  as  evidence  against  his  principal.  United 
States  i\  The  Brig  Burdett,  9  Pet.,  633. 

^412.  Whatever  is  done  by  an  agent,  in  reference  to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority,  is  said  or  done  by  the  principal,  and  may  be 
proved  as  well  in  a  criminal  as  in  a  civil  case,  in  all  respects,  as  if  the  principtil  were  the  actor 
or  the  speaker.    Cliquot's  Champagne,  3  Wall.,  115. 

§  418.  Whatever  an  agent  does  or  says  in  reference  to  the  business  in  which  he  is  at  the 
time  employed,  and  within  the  scope  of  his  authority,  is  done  or  said  by  the  principal,  and 
may  be  proved,  as  well  in  a  criminal  as  in  a  civil  case,  in  like  manner  as  if  the  evidence  applied 
personally  to  the  principal.    American  Fur  Company  v.  United  States,  2  Pet.,  858. 

^414.  Declarations  of  an  agent  are  admissible  in  evidence  to  bind  the  principal  only  when 
made  in  the  course  of  the  agency,  and  within  the  scope  of  the  employment.  Statements  of 
an  agent  in  relation  to  past  transactions,  after  the  employment  has  terminated,  are  hearsay  as 
to  the  principal.    United  States  v.  A  Lot  of  Jewelry,*  18  Blatch.,  61. 

g  41o*  The  declarations  and  letters  of  an  agent,  made  and  written  after  the  termination  of 
his  agency,  are  not  evidence  against  the  principal.    Blight  v.  Ashley,  Pet.  C.  C,  15. 

$  410.  W^hether  there  is  sufficient  proof  of  agency  to  warrant  the  admission  of  the  acts  and 
declarations  of  the  agent  as  evidence  against  the  principal  is  a  preUminary  question  for  the 
court.    Cliquot*s  Champagne,  8  Wall.,  114. 

§  41 7.  An  agent  has  always  been  admitted  as  a  witness  from  necessity  to  prove  his  author- 
ity and  agency  in  a  suit  by  his  principal.     Lowber  r.  Shaw,*  5  Mason,  241. 

t;  41$.  An  agent  is  a  competent  witness  to  prove  his  agency.  Pannil  v.  Eliason,*  8  Cr.  C. 
a,  358. 

§  419.  Where  on  the  face  of  a  note  the  person  to  whom  it  was  given  was  designated  **  cash- 
ier," and  it  was  furthermore  agreed  in  the  case  that  such  person  was  in  fact  cashier  of  New- 
bury Bank,  evidence  was  held  admissible  to  show  that  in  taking  the  note  the  cashier  was  acting 
as  the  agent  of  the  bank.    Bank  of  Newbury  v.  Baldwin,  1  Cliff.,  519. 

§%  4iO,  In  a  suit  by  an  indorsee  against  the  maker,  authority  of  the  indorser's  agent  to  indorse 
may  be  proved  by  parol.    Miller  v,  Moore,*  1  Cr.  C.  C,  471. 

!;  421.  Admi&sions  made  by  the  agent  of  a  defendant,  having  charge  of  that  branch  of  the 
principalis  business  out  of  which  the  cause  of  action  arises,  touching  the  cause  of  the  action,  is 
within  the  scope  of  his  employment  and  binds  the  principal.  Dowdall  r.  Pennsylvania  Rail- 
road Co.,*  13  Blatch.,  405. 

g  4:!2.  The  master  of  a  vessel  when  upon  a  voyage  is  the  agent  of  the  owners,  and  his  ad- 
mi^sion^  and  declarations,  while  acting  as  master  are  admissible  against  them,  when  within 
the  scope  of  his  authority.    The  Steamboat  H.  D.  Bacon,  Newb.,  274. 

S$  428.  The  admissions  of  the  master  in  a  case  of  collision  are  admissible  against  the  owner. 
The  Potomac,  8  Wall.,  590. 

g  484.  The  acts  and  admiasions  of  one  of  several  joint  contractors  at  pfomiBprf  areeridenoe 
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for  some  purposes  against  all,  aud  are  binding  upon  all  if  within  the  scope  of  his  authority* 
Bank  of  United  States  v.  Lyman,  1  Blatch.,  297. 

§  425.  On  a  libel  against  a  steamer  for  damages  occasioned  to  a  schooner  by  a  collision  be- 
tween the  two,  the  testimony  of  one  of  -the  part  owners  of  the  schooner  as  to  the  extent  and 
value  of  her  repairs,  given  in  another  suit,  is  not  evident^  against  the  other  part  owners,  who 
are  merely  tenants  in  common  with  him,  and  not  partners.    The  New  Orleans,  16  Otto,  13. 

§  426.  The  United  States  is  not  bound  by  the  representations  of  its  agent  proceeding  from  a 
mistake  of  fact,  unless  it  clearly  appear  that  to  make  such  representations  was  within  his  ca- 
pacity as  agent.    Lee  v.  Munroe,   7  Or.,  366. 

§  427.  The  vouchers  given  in  the  ordinary  scope  of  his  duties  by  an  agent  or  officer  of  the 
government  acting  notoriously  as  such,  and  recognized  by  the  superiors  under  whom  he  acts, 
are,  as  against  the  government,  prima  fade  evidence  that  their  statements  are  true.  Parish 
V.  United  States,*  2  N.  &  H.,  341. 

§  428.  The  United  States  are  nut  bound  by  the  confessions  and  declarations  of  their  agents, 
made  after  the  transaction  was  done.    United  States  v.  Martin,  2  Paine,  68. 

§  429.  Testimony  giTen  in  a  former  trial  and  in  suits  between  other  parties. —  The  tes- 
timony of  a  deceased  witness  on  a  former  trial  of  the  same  cause  may  be  proved  in  substance, 
and  it  is  not  necessary  to  prove  his  exact  statements.     United  States  v.  White,  5  Cr.  C.  C,  457. 

%  480.  The  deposition  of  a  witness,  since  deceased,  regulai-ly  taken  in  a  former  suit,  in  which 
both  the  plaintiff  and  defendant  were  parties,  touching  tlie  same  subject-matter,  is  admissible. 
It  is  not  necessary  that  the  pai'ties  should  be  identical.     Philadelphia,  Wilmington,  etc.,  B.  Co. 
.V.  Howard,  13  How.,  307. 

§481.  The  testimony  of  a  deceased  witness,  given  in  an  action  which  was  not  between  the 
same  parties,  is  only  hearsay.    Boardman  v.  Reed,  6  Pet. ,  328. 

§  482.'  What  a  witness  has  testified  to  in  another  cause,  in  which  the  plaintiff  w^as  not  a 
party,  without  any  attempt  to  account  for  the  absence  of  the  person  whose  testimony  is  thus 
given  at  second  hand,  cannot  be  received.    Fresh  v.  Gilson,  16  Pet.,  327. 

§  438.  Although  the  constitution  gives  an  accused  the  right  to  be  confronted  with  the  wit- 
nesses against  him,  yet  if  he  wrongfully  procures  the  absence  of  such  witnesses,  he  cannot 
complain  if  competent  evidence  is  admitted  to  supply  their  place.  If  enough  has  been  shown 
to  cast  upon  the  defendant  the  burden  of  showing  that  he  has  not  been  instrumental  in  con- 
cealing or  keeping  away  a  witness,  and,  having  the  means  of  making  the  necessary  explana- 
tion, he  fails  to  do  so,  the  testimony  of  the  witness,  given  at  a  former  trial  of  the  accused,  for 
the  same  offense,  upon  a  different  indictment,  may  be  proved.  Reynolds  v.  United  States,  8 
Otto,  146. 

§  434.  Proof  of  the  testimony  of  a  witness  for  the  prosecution,  given  at  a  former  trial  of  the 
cause,  the  witness  being  then  under  oath  and  subject  to  be  cross-examined  by  the  defendant, 
may  be  introduced  in  behalf  of  the  United  States,  where,  when  the  second  trial  came  on,  the 
witness  being  a  resident  at  the  house  of  the  defendant,  the  officer  sought  her  there,  but  was 
told  by  the  defendant  that  she  was  not  at  home,  and  that  she  would  not  appear  in  the  case, 
and  the  defendant  refused  to  tell  where  she  was.     United  States  v,  Reynolds,*  1  Utah  Ty,  319. 

§  435.  Where  a  witness  whose  deposition  was  taken  and  used  at  a  former  trial  is  dead,  and 
the  deposition  has  been  destroyed  by  a  fire,  in  order  to  admit  a  deposition  to  prove  the  contents 
of  the  one  which  has  been  burned,  its  substance  and  not  its  language  may  be  stated.  The  de- 
ponent may  refer  to  his  notes  taken  at  the  trial  in  order  to  refresh  his  memory.  Ruch  v  Rock 
Island,  7  Otto,  693. 

§  436.  On  a  preliminary  examination  on  a  criminal  charge,  a  witness  produced  for  the  pros- 
ecution was  sworn,  testified  and  was  cross-examined  by  the  defendant.  Pending  the  trial  of 
the  action  he  died,  and  the  court  permitted  witnesses  to  testify  as  to  his  evidence  on  the  exam- 
ination«  Hdd,  that  such  testimony  was  proper,  and  that  it  was  sufficient,  in  such  a  case,  if  the 
substance  of  the  testimony  of  the  deceased  witness  could  be  given.  United  States  v,  Macomb, 
6  McL.,  287. 

§  437.  Where  a  witness  is  beyond  the  jurisdiction  of  the  United  States,  his  testimony  given 
before  the  committing  magistrate,  in  a  preliminary  examination,  where  he  was  cross-examined, 
cannot  be  given  in  evidence  in  a  trial  upon  the  indictment  found  in  the  same  case.  If  living, 
he  must  be  produced  or  his  testimony'  cannot  be  received  in  a  criminal  case.  United  States  r. 
AngeU,  11  Fed.  R.,  34. 

§  488.  The  testimony  of  a  deceased  witness,  given  at  the  trial  of  a  former  indictment  for  the 
same  offense,  may  be  given  in  evidence,  if  the  person  giving  it  can  repeat  the  testimony,  and 
,does  not  merely  state  what  he  conceives  to  be  the  substance  of  it.  He  may  refresh  his  memory 
^rom  notes  which  he  took  at  the  trial,  or  from  a  newspaper,  printed  by  himself,  containing  the 
.testimony  of  the  deceased  as  taken  down  by  him.  But  he  must  be  sure  of  the  accuracy  of  the 
statement  from  his  own  recollection  and  not  from  oonfidenoA  in  the  statement.  United  States 
p.  Wood,  3  Wash.,  440. 
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§  4S9.  In  an  ejectment  suit  in  which  the  plaintiff  claimed  under  an  executor  of  a  will,  who 
had  propounded  it  for  probate,  the  deposition  of  a  deceased  witness  which  had  been  taken  in 
the  prerogative  court,  in  a  suit  there  upon  a  caveat  to  the  will,  in  whi(^  the  defendants  in  the 
ejectment  were  among  the  caveators,  was  held  admissible  in  evidence ;  and  the  record  of  the 
prerogative  court  was  held  admissible  for  the  purpose  of  the  offer,  but  not  to  show  what 
the  decision  there  was  as  to  the  validity  of  the  will.    Turner  v.  Hand,  3  Wall.  Jr.,  88. 

§440.  Wills  —  Admissibility,  etc. —  The  rule  as  to  the  evidence  required  to  prove  a  will, 
where  a  party  claims  title  under  it,  does  not  apply  in  a  proceeding  to  set  aside  the  will.  Tar- 
▼er  V,  Tarver,  9  Pet.,  174. 

§^441.  It  is  competent  to  give  evidence  of  a  custom  in  California  as  to  the  manner  of  mak- 
ing wills,  even  if  the  effect  of  such  custom  be  to  establish  a  law  different  from  the  written  law. 
Adams  v,  Norris,  23  How.,  353. 

^  442S.  A  will  made  in  Missouri  territory  under  the  x;ivil  law,  which  is  not  proved  to  have 
been  executed,  and  under  which  nothing  has  been  done  for  many  years,  cannot  be  received  in 
evidence  as  against  persons  claiming  through  the  heirs.    Meegtm  v.  Boyle,  19  How.,  130. 

§448.  Upon  the  question  of  the  validity  of  a  will  under  which  the  defendant  claims,  he 
cannot  offer  evidence  to  prove  that  a  former  will  of  the  testator  was  stolen  by  the  plaintiff, 
when  it  is  not  pretended  that  the  defendant  means  to  prove  the  contents  of  such  former  will, 
and  he  relies  wholly  on  the  one  whose  validity  is  in  question.  Stevens  v.  Vancleve,  4  Wash., 
282. 

§  444.  Before  any  testamentary  paper  of  personalty  can  be  admitted  in  evidence,  it  must 
leceive  probate  in  the  courts  having  exclusive  jui'isdiction  of  wills  of  personal  estate.  Arm- 
strong V.  Lear,-  12  Wheat.,  169. 

g  44d.  A  will  which  the  court  has  refused  to  admit  to  probate  is  not  admissible  in  favor  of 
petitioners  for  freedom,  nor  can  it  be  admitted  as  ah  instrument  of  manumission.  Bell  v, 
Greenfield,  5  Cr.  C.  C,  669. 

§  446.  Tlie  register  is  authorized  by  the  laws  of  Pennsylvania  to  receive  probate  of  wilb», 
and  copies  of  such  wills  and  probates,  under  the  public  seals  of  the  courts  or  officers  where 
the  same  shall  have  been  taken  or  granted,  if  in  force,  are  declared  to  be  matters  of  record  and 
gcxxl  evidence  of  the  matters  therein  contained.  This  authority,  being  general,  extends  as 
well  to  a  republication  as  the  publication  of  the  will.  But  the  same  evidence  is  required  to 
prove  a  republication  as  the  publication,  and  proof  by  one  witness  is  not  sufficient.  Musser  t\ 
Curry,  8  Wash.,  481. 

g  447.  A  will  cannot  be  admitted  in  evidence  as  a  devise  of  lands,  under  the  law  of  Rhode 
Island,  until  it  has  been  duly  proved  by  the  competent  authority  empowered  to  allow  wills  and 
admit  them  to  probate.     Moore  v.  Greene,  3  Curt.,  202. 

g  448.  A  foreign  will  may  be  used  in  evidence  here  1 5  show  a  derivative  title  to  personalty, 
without  being  probated  in  our  courts.    Trecothick  v.  Austin,  4  Mason,  16. 

^  449.  Where  the  title  by  devise  to  land  in  Massachusetts  comes  incidentally  in  question  in 
a  stiit  in  Rhode  Island,  the  will  under  which  the  devisee  claims  —  it  having  been  probated  in 
Massachusetts  —  is  admissible  in  evidence  without  being  probated  in  the  state  of  Rhode  Island. 
Slack  V.  Waloott,  8  Mason,  508. 

^  4M.  It  is  held  in  California  that,  although  it  is  the  general  rule  that  a  party  cannot  give  in 
evidence  in  support  of  his  title  a  will  which  has  never  been  probated,  this  rule  does  not  apply 
to  wills  executed  prior  to  the  act  requiring  the  probate  of  wills;  and  that  the  fact  that  the  will 
had  never  been  probated  under  the  Mexican  law  existing  at  the  time  it  was  made  makes  no 
difference,  notwithstanding  there  was  some  interposition  of  judicial  authority  necessary  to 
authenticate  the  execution  of  a  will.    Adams  v.  De  Cook,  McAl.,  253. 

g  4al.  A  codicU  executed  n  California  in  1845  is  not  inadmissible  as  evidence  because  it  has 
never  been  admitted  to  probate ;  nor  because  the  witnesses  who  were  present  at  its  execution 
bad  never  been  examined  to  establish  its  authenticity.    Adams  v.  Norris,  23  How.,  353. 

$^  452.  It  cannot  be  objected  to  the  admission  of  a  will  in  evidence  that  it  was  not  registered 
before  the  commencement  of  the  suit,  if  registered  after  the  suit  is  commenced.  Poole  v. 
Fleeger,  11  Pet.,  185. 

^  4o8.  An  interpreter  sworn  in  the  cause  may  use  the  suggestions  of  others  not  sworn  as 
interpreters,  to  assist  his  judgment  in  any  case  of  doubt,  giving  his  own  interpretation  finally 
to  the  court.     United  States  v,  Gibert,  2  Sumn.,  19. 

$^  454.  Interpreters  are  always  sworn,  and  the  certificate  of  a  consul,  not  on  oath,  to  a  trans- 
lation of  a  foreign  judgment,  is  not  admissible.     Church  v.  Hubbart,  2  Cr.,  187. 

g  45o.  The  court  refused  to  issue  a  capias  to  compel  the  attendance  of  a  person  who  had 
been  subpoenaed  as  an  mterpreter,  but  without  deciding  what  it  would  do  if  it  appeared  that 
DO  other  interpreter  could  be  obtained  by  reasonable  diligence.     In  re  Roelker,*  1  Spr.,  276. 

%  460.  Sarprise. —  A  motion  to  withdraw  a  juror  and  go  to  trial  at  the  next  term,  on  the 
ground  of  surprise  because  evidence  has  been  excluded,  will  not  be  granted  when  it  is  not 
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clear  that  the  evidence,  if  admitted,  would  constitute  a  defense.  Foote  v,  Silsbj,  1  Blatch.. 
445. 

§457.  A  party  cannot  claim  to  be  surprised  by  the  introduction  in  evidence  of  a  lett^*  writ- 
ten by  himbelf  to  the  opposite  party.     Henckley  v.  Hendrickson,  5  McL.,  170. 

§  458.  When  evidence  material  to  the  case  is  given  by  a  deponent,  in  answer  to  the  general 
interrogatory  at  the  end  of  his  deposition,  the  other  party  cannot  object  to  this  on  the  ground 
of  8ui*[  rise.    Rlioades  r.  Selin,*  4  Wash.,  732. 

§  459.  In  all  cases  of  forgery  the  indictment  is  in  itself  notice  that  all  competent  evidence 
will  be  produced,  and  the  defendant  cannot,  therefore,  be  taken  by  surprise  when  the  passing 
of  any  other  forged  notes  of  a  ma:iufacture  similar  to  the  one  laid  in  the  indictment  is  offere  a : 
whether  the  mode  of  proof  is  by  the  production  of  letters,  copies,  or  proof  of  their  contents,  or 
by  the  notes  is  immaterial,  so  that  the  evidence  conduces  to  prove  the  scienter  as  to  the  one 
charged.    United  States  v,  Doebler,*  Bold.,  519. 

g  4G0.  In  prosecutions  for  forgery,  as  the  intention  and  knowledge  with  which  the  act  is 
done  constitute  the  crime,  it  may  be  made  out  by  evidence  of  other  acts  of  a  similar  kind  to 
that  charged  in  the  indictment.  This  being  the  well  settled  rule,  the  prisoner  cannot  be  taken 
by  surprise  when  such  evidence  is  offered.  He  must  come  prepared  to  meet  not  only  the  evi- 
dence which  applies  directly  to  the  specific  act  charged,  but  all  other  acts  which,  according  to 
the  known  rules  of  evidence,  a  prosecutor  may  adduce  to  prove  the  act  charged.  If  the  note 
he  is  charged  with  forging,  passing  or  delivering  is  of  the  same  kind  or  character  with  others 
which  he  has  disposed  of,  or  retains  iii  his  possession,  he  has  notice,  in  effect,  that  if  practicable 
to  procure  it,  evidence  will  be  given  of  thwir  counterfeit  chaiacter  and  of  his  having  passed 
them  as  true.    Ibid, 

II.  In  Paeticulae  Cases. 

§  461.  Mlscellaneon.4. —  In  an  action  for  a  debt  which  has  been  assignerl  by  the  plaintiff, 
where  the  defendant  has  had  notice  of  the  assignment,  payments  made  to  the  plaintiff  after 
such  notice  cannot  be  given  in  evidence,  the  action  being  in  the  name  of  the  original  creditor 
for  the  benefit  of  the  assignee.     Gardner  v.  Tennison,  2  Cr.  C.  C. ,  338. 

§  4i>2.  In  an  action  on  a  deed  of  trust,  the  notes  secured  by  it  and  made  a  part  of  it  may  te 
read  to  the  jury  as  evidence  of  the  amount  due.    Wilcox  r.  Hunt,  13  Pet.,  378. 

S^  4G3.  If  a  release,  not  executed  by  all  the  creditors  whom  it  enumerates,  is  found  in  the 
possession  of  the  debtor,  this  circumstance  is  entitled  to  consideration  as  in  favor  of  its  deliv- 
ery ;  but  it  is  not  conclusive,  and  it  may  be  shown  that  it  was  placed  in  his  hands  to  obtain  the 
signatures  of  the  other  creditors.     Dick  v.  Balch,  8  Pet.,  30. 

§  404.  It'  the  defendants  consent  to  the  blending  of  two  causes  of  action,  one  legal  and  the 
other  equitable,  they  thereby  consent  that  evidence  may  be  received  in  any  of  the  modes  ap- 
plicable in  an  action  at  law  or  a  suit  in  equity.    Fraley  v,  Bentley,*  1  Dak.  Ty,  25. 

§  4tt5.  It  is  competent  to  prove  notice  to  an  agent  by  the  testimony  of  a  participant  in  the 
transaction,  although  the  agent  is  present.     Hoi  brook  t\  Worcester  Bank,  2  Curt.,  244. 

§  460.  In  an  action  by  a  marine  against  his  commanding  officer,  for  punishment  inflicted 
upon  him  for  refusing  to  do  duty,  a  letter  xvritten  to  the  defendant  by  a  lieutenant,  calculated 
to  make  an  impression  on  his  mind  as  to  the  temper  and  disposition  of  the  marines,  was  held 
to  be  admissible  in  evidence  for  the  purpose  of  showing  probable  cause  and  the  absence  of  mal- 
ice in  inflicting  the  punishment.  But  proceedings  of  courts-martial  against  two  marines  for 
offenses  committed  a  long  time  before  the  refusal  of  the  plaintiff  to  do  duty  were  rejected  as 
not  evidence  of  a  spirit  existing  at  the  time.  Evidence  of  the  punishment  of  others  of  the 
crew  for  desertion,  insolence,  and  neglect  of  duty,  was  also  rejected  as  having  no  bearing  on 
the  matter  in  issue.  The  defendant  having  given  testimony  to  show  that  American  seamen 
were  confined  in  the  fort  at  the  time  the  plaintiff  was  imprisoned  there,  the  defendant  was  held 
to  be  entitled  to  show  that  it  was  not  the  usual  place  of  confinement,  and  that  it  was  the  prac^ 
tice  to  confine  on  the  armed  ships  of  the  United  States.     Dinsman  v.  Wilkes,  12  How.,  390. 

§  407.  Where  the  defendant  cannct  be  held  responsible  if  the  plaintiff *s  attorney  assented 
to  a  certain  act,  it  is  pertinent  to  ask  a  witness  what  the  plaintiff's  attorney  said  after  the  act 
was  done.    Rogers  v.  The  Mai'shal,  1  Wall.,  644. 

§  468.  A  mere  offer  to  compromise  cannot  be  given  in  evidence  to  take  the  case  out  of  the 
statute  of  limitations.    Ash  v.  Hayman,  2  Cr.  C.  C,  452. 

§  469.  An  act  which  is  penal,  and  for  which  the  person  is  liable  to  indictment,  cannot  be  re- 
ceived in  evidence.     United  States  v.  Cole,  5  McL.,  513. 

§  470.  If  an  agreement  to  admit  depositions,  not  otherwise  admissible,  doos  not  contain  any 
conditions  as  to  any  subsequent  changes  which  may  take  place  in  the  cause,  it  extends  to  the 
end  of  the  cause,  though  it  may  be  taken  to  the  supi'eme  court  and  remanded.  Hinde  v.  Vat- 
tier,  1  Hcli.,  110.  • 
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§  47L  A  deposition  referring  to  no  facts  relevant  to  the  issue,  and  tending  only  to  show- 
that  some  of  the  officers  of  the  land  office  and  the  attorney-general  have  expressed  opinions  ou 
the  questions  of  law  arising  in  the  case,  different  from  those  expressed  in  the  opinion  of  the 
court,  is  not  admissible  in  evidence  to  the  jury.     Roberts  v.  Cooper,  20  How.,  467. 

§  472.  Where  a  bond  purports  to  have  been  executed  nearly  fifty  years  ago,  when  the  coun- 
try was  new  and  unsettled,  and  the  parties  seem  to  have  been  illiterate  men  and  unacquainted 
with  business  transactions,  and  the  obligor  and  obligee  and  the  subscribing  witnesses  are  dead, 
as  strict  proof  of  its  execution  as  if  the  transaction  were  of  recent  date  is  not  required.  Coul- 
Bon  r.  Walton,  9  Pet.,  62. 

§  473.  The  report  of  a  reporter  of  the  chamber  of  commerce  held  not  to  be  evidence  unless 
sworn  to.     United  States  v.  Cole,  5  McL.,  513. 

^  474.  An  original  document  taken  and  authenticated  in  a  foreign  country  before  a  proper 
officer  in  the  usual  way,  and  admissible  in  evidence  by  the  laws  of  that  country,  and  contain- 
ing declarations  of  the  plaintiff's  agent  in  relation  to  the  business  under  his  management,  may 
be  read  in  evidence  in  the  defendant's  behalf.    Blagg  v.  Phoenix  Ins.  Co.,*  8  Wash.,  5. 

§  475.  Where  the  law  requires  a  chattel  mortgage  to  be  under  seal,  a  mortgage  not  under 
seal  is  not  evidence.    Cooke  v,  Woodrow,  1  Cr.  C.  C. ,  437. 

§  476.  The  seal  of  a  corporation  to  a  paper  is  itself  prima  facie  evidence  that  it  was  affixed 
by  proper  authority.  Emma  Silver  Mining  Co.  (Limited)  of  London  v,  Emma  Silver  Mining 
Co.  of  New  York,  12  Fed.  R.,  815. 

S477.  The  place  of  business  of  a  corporation  may  be  shown  by  its  charter.  Vallette  r. 
Whitewater  Valley  Canal  Co.,  4  McL.,  193. 

^478.  Where  a  map  appears  from  the  evidence  not  to  be  original  and  reliable  evidence  of  a 
c:ilculation  founded  upon  it,  such  calculation  is  not  admissible.  Johnston  v.  Jones,  1  Black, 
210. 

1^  479.  A  power  of  attorney  was  held  to  be  sufficiently  authenticated  under  the  laws  of  Coa« 
huJla  and  Texas,  where  the  paper  produced  was  the  testimonio  of  an  authentic  act  passed 
before  the  regidor  of  the  ayuntamiento,  the  handwriting  of  the  regidor  and  the  assisting  wit- 
nesses, who  were  cither  dead  or  beyond  the  control  of  the  court,  having  been  also  proved. 
(Daniel,  J.,  dissented.)    Spencer  v.  Lapsley,  20  How.,  264. 

SS  4^0.  A  paper  signed  by  one  person  as  attorney  for  another  is  inadmissible  unless  the 
power  of  attorney  under  which  the  agent  acted  is  produced.    James  v,  Gordon,*  1  Wash.,  883. 

^  481.  The  commission  of  a  justice  of  the  peace  is  conclusive  evidence  of  his  appointment. 
Talbot  r.  Simpson,  Pet.  C.  C,  188. 

^  482.  On  the  question  whether  a  certain  thing  is  generally  known  to  those  engaged  in  a 
particular  trade,  the  testimony  of  witnesses  engaged  in  that  trade  that  it  is  not  known  to  them, 
though  negative  in  its  character,  tends  directly  to  disprove  the  fact  asserted,  and  is  entitled  to 
much  weight.    Wilkinson  v.  Greely,  1  Curt.,  439. 

§  48Jl.  Whether  a  canal  being  constructed  under  state  authority  will  interfere  seriously 
with  improvements  being  made  under  the  authority  of  the  United  States  is  a  question  upon 
which  the  reports  and  statements  of  the  government  engineers  are  not  conclusive,  though  en- 
titled to  weight.     United  States  t\  City  of  Duluth,  1  Dill.,  469. 

%  484.  In  an  action  on  a  replevin  bond,  the  defendant  may  prove  in  mitigation  of  damages 
that  the  plaintiff  in  replevin  was  the  owner  of  the  goods.  And  the  plaintiff  may  show  that 
the  title  under  which  plaintiff  in  replevin  claimed  was  fraudulent  and  void.  Ringgold  v. 
Bacon,  8  Cr.  C.  C,  257.  • 

3^  485.  W^hen  a  witness  refreshes  his  memory  by  reference  to  a  memorandum,  he  must  then 
have  a  recollection  of  the  fact  or  his  evidence  is  not  competent.  Patriotic  Bank  r.  Frye,*  3 
Cr.  C.  a,  884. 

^  486.  The  declaration  of  a  witness  on  his  examination  on  the  voir  dire  is  not  evidence  for 
the  jury.    Came  r.  McLane,*  1  Cranch,  C.  C,  351. 

§  487.  Facts  which  constitute  the  ground  of  a  separate  action  are  not  admissible.  Wyatt  v. 
Harden,  Hemp.,  17. 

§488.  Seal  of  govern  men t.— The  seal  of  an  tmacknowledged  government  cannot  prove 
itself.  But  the  fact  that  a  vessel  was  commissioned  by  such  a  government  may  be  shown 
without  producing  the  seal.    The  Estrella,  4  Wheat.,  298. 

§  489.  Persons  or  vessels  employed  in  the  service  of  a  self-declared  government,  acknowl- 
edged to  be  maintaining  its  separate  existence  by  %var,  must  be  permitted  to  prove  the  fact  of 
their  being  actually  employed  in  such  service,  by  the  same  testimony  which  would  k)e  suffi- 
cient to  prove  that  such  person  or  vessel  was  employed  in  the  service  of  an  acknowledged  state. 
The  seal  of  such  unacknowledged  government  cannot  be  permitted  to  prove  itself;  but  may- 
be proved  by  such  testimony  as  the  nature  of  the  case  admits;  and  the  fact  that  such  vessel 
or  peiaon  is  so  employed  may  be  proved  without  proving  the  seal.    United  States  v.  Palmer,  8 

Wheat.,  610. 
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§  490.  Conrt  reports. —  The  reports  of  the  cases  in  Howard's  Supreme  Court  Rep^irts  may  be 
referred  to  as  expositions  of  the  law  upon  the  facts  there  disclosed,  but  they  are  no  evidence 
of  those  facts  in  other  cases.     Mackay  t\  Easton,  19  Wall.,  619. 

§  491.  A  recital  in  a  private  stntnte  is  evidence  of  the  fact  recited  only  as  against  the  per- 
son who  procured  it.    Branson  v,  Wii-th,  17  Wall.,  82. 

^  492.  Official  acts. — The  president,  in  his  message  to  congress,  and  in  his  correspondence 
with  the  government  of  Buenos  Ayres,  having  denied  the  jurisdiction  wliich  that  government 
had  assumed  to  exercise  over  the  Falkland  Islands,  the  fact  must  be  taken  and  acted  on  by  the 
court  as  thus  determined  and  maintained,  and  no  other  evidence  on  the  subject  can  be  gone 
into.    Williams  r.  Suffolk  Ins.  Co.,  13  Pet.,  415.    See  gj5  383,  387. 

§  498.  A  passport  granted  by  the  secretary  of  state,  describing  the  person  to  whom  it  was 
granted  as  a  citizen  of  the  United  States,  is  not  evidence  in  a  court  of  justice  that  be  is  a 
citizen.     Urtetiqui  v,  D'Arbel,  9  Pet.,  692. 

g  494.  Neither  the  army  registers  compiled,  issued  and  published  to  the  army  by  the  direc- 
tion of  the  secretary  of  war.  nor  general  orders  of  the  commander-in-chief,  directing  that  the 
general  staff  is  to  include  the  officers  of  the  pay  department,  are  admissible  in  evidence  to  es- 
tablish the  pay  and  emoluments  of  the  office  of  paymaster,  or  that  the  paymasters  are  cor- 
rectly classified  among  the  officers  of  the  general  staff.  Wetmore  v.  United  States,  10  Pet., 
647. 

§  495.  Decisions  of  the  board  of  property  in  Pennsylvania  are  held  not  to  be  evidence  of  the 
facts  stated  in  them.     Holtzapplc  r.  Fliillibaum,  4  Wash.,  856. 

§  490.  In  a  suit  upon  the  bonds  of  a  municipal  corporation,  the  constitution  of  the  state 
providing  that  no  municipal  corporation  shall  be  allowed  to  become  indebted  to  an  amount 
exceeding  five  per  centum  on  the  value  of  the  taxable  property  therein,  "  to  be  ascertained  by 
the  last  assessment  for  state  and  county  taxes  previous  to  the  incurring  of  such  indebtedness," 
and  there  being  no  assessment  of  the  property  within  the  city  separate  from  the  other  property 
in  the  county  or  township  requiied  by  law,  the  taxable  value  of  the  property  within  the  city 
may  be  shown  by  the  official  assesFment  for  state  and  county  taxes,  embracing  all  taxable  prop- 
erty within  the  county  and  township,  in  connection  with  the  map  of  the  city,  the  amount 
being  readily  ascertained  in  this  manner.     Buchanan  t'.  Litchfield,  12  Otto,  278. 

§  497.  A  license  signed  by  the  pilot  commissioners  of  the  state  of  Oregon  is  prima  facie 
evidence  of  the  facts  stated  in  it  concei-ning  the  examination,  qualification  and  licensing  of  the 
pilot  to  whom  it  purp  rts  to  be  granted.  But  if  not  signed  by  all  of  the  commissioners  it  is 
not  competent  evidence  of  these  facts,  when  there  is  no  evidence,  either  in  the  recitals  or  aver- 
ments contained  therein,  or  in  the  minutes  of  the  commissioners,  that  it  was  granted  at  a  meet- 
ing of  the  board  where  all  were  present.    The  California,  1  Saw.,  596. 

§  498.  The  official  report  of  appraisers  of  goods  on  which  duties  have  been  levied,  stating 
that  they  have  examined  the  goods,  is  evidence  of  such  examination  in  the  absence  of  counter 
testimony.     Gibb  v.  Washington.  McAl.,  430. 

§  499.  In  an  action  on  a  policy  of  insurance  upon  a  vessel,  which  has  been  sold  under  the 
order  of  a  court  of  admiralty  at  a  foreign  port,  as  not  worth  repairing,  the  report  of  her  survey 
on  which  the  sale  was  ordered  is  evidence  that  a  survey  took  place,  but  not  of  the  facts  stated 
therein.    Watson  t;.  Insurance  Co.  of  North  America,  2  Wash.,  153. 

§  500.  If,  in  an  action  on  a  policy  of  insurance  on  a  vessel,  the  plaintiffs  read  in  evidence  the 
survey  and  condemnation  of  the  vessel  solely  for  the  purpose  of  showing  that  a  sm-vey  and 
condemnation  has  taken  place,  and  not  as  evidence  of  any  fact  stated  therein,  they  do  not 
thereby  preclude  themselves  from  offering  evidence  to  impeach  the  credit  of  the  survivors, 
whose  depositions  are  introduced  by  the  defendants.  Watson  v.  Insurance  Co.  of  North 
America,  2  Wash.,  480. 

g  501.  Where  the  persons  appointed  by  law  to  certify  that  the  requisites  preliminary  to  the  issue 
of  county  bonds  haAo  been  complied  with  so  certify,  their  certificate  is  conclusive  in  favor  of  tlie 
holder  who,  on  the  strength  of  such  certificate,  buys  the  bonds,  for  value,  before  maturity,  and 
without  notice  of  illegality  or  defect.  In  a  suit  on  such  bonds,  want  of  authority  cannot  there- 
fore be  objected  to  the  admission  of  the  bonds  in  evidence,  since  that  issue  is  not  presented 
until  it  is  shown  either  that  the  plaintiffs  took  the  bonds  after  maturity,  or  with  notice,  or  that 
they  did  not  give  value  for  them.     Chambers  County  v.  Clews,  21  Wall.,  317. 

§  602.  Affidavits  which  do  not  contain  the  proper  title  of  the  cause  may  be  read  in  evidence 
notwithstanding,  where  it  is  affirmatively  shown  that  they  were  made  to  be  used  in  such  cause. 
Shook  v.  Rankin,  6  Biss.,  477. 

§  508.  An  affidavit  of  a  seaman  is  not  admissible  in  evidence  in  a  suit  by  him  for  wages,  and 
especially  when  he  is  present  in  court.     Bouysson  i\  Miller,  Bee,  190. 

^  604.  Whether  an  affidavit  of  a  paity  can  be  used  in  the  supreme  court  as  evidence  of  the 
allowance  of  a  writ  of  error  to  a  state  court,  qucere,    Gleason  v.  Florida,  9  Wall.,  779. 

§  505.  Where  affidavits  had  been  prepared  without  seeing  the  witnesses,  and  sent  over  the 
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oountrj  to  be  signed  by  those  who  might  be  found  willing  to  sign  them,  the  court  declared 
this  method  of  obtaining  testimony  as  not  worthy  of  encouragement.  Carrol  v.  Ertheiler,  1 
Fed.  R.,  688. 

§  606.  An  affidavit  indorsed  on  a  manifest  a  month  after  the  latter  has  been  filed  in  the 
custom-house,  and  written  by  a  different  person  than  the  writer  of  the  manifest,  is  not  admis- 
sible as  a  part  of  the  manifest.    United  States  v,  Graff ,*14  Blatch.,  381. 

•  ^  507.  Where,  in  response  to  a  claimant's  request  on  the  treasury  department  for  certain  in- 
formation, the  secretary  transmitted,  with  other  papers,  affidavits  which  were  not  called  for, 
but  which  were  part  of  the  record  tu  which  the  information  required  belonged,  the  defendants 
may  read  such  affidavits  in  evidence  if  they  are  otherwise  competent.  Such  affidavits  were 
ex  parte,  and  tended  to  show  J;hat  the  property  in  question  belonged  to  the  Confederate  govern- 
ment. They  are  not  competent  to  show  that  fact,  but  may  perhaps  show  on  what  ground  the 
officials  acted  in  making  the  seizure.    Wilde's  Case,*  7  Ct.  CI.,  415. 

§  dOS.  A  former  affidavit,  made  in  the  cause  by  one  now  examined  as  a  witness,  cannot  be 
admitted  except  for  the  purpose  of  impeachment.  Dayton  v.  Wyoming  Nat.  Bank,*  1  Wyom. 
Ty,  268. 

§  509.  In  executing  a  writ  of  inquiry  the  plaintiff's  own  affidavit  may  be  given  in  evidence 
to  ascertain  the  amount  of  damages.    Keene  v.  Cooper,  2  Cr.  C.  C,  215. 

§  510.  The  po8toffice.~  The  fact  that  a  letter  is  addressed  to  a  person  by  name,  at  his  known 
postofflce  address,  postage  prepaid,  and  actually  deposited  in  the  postoffice,  is  evidence  tend- 
ing to  show  that  such  letter  reached  its  destination,  and  was  received  by  the  person  to  whom 
it  was  addressed,  though  it  is  not  conclusive,  nor  does  it  create  a  legal  presumption.  The  en- 
velope need  not  be  produced  before  the  witness  can  testify  as  to  how  it  was  superscribed. 
United  States  v,  Babcock  *3  EHIL.  571.    See  §  880. 

^  oil.  An  entry  on  the  post-bill  is  not  conclusive  evidence  of  the  transmission  of  a  letter, 
for  it  still  may  never  have  been  put  into  the  mail,  or  may  have  been  stolen  in  its  passage. 
Dunlop  v.  Munroe,  7  Cr.,  242. 

>^  512.  In  an  action  to  recover  of  a  deputy-postmaster  the  value  of  bankmotes  lost  in  the 
mail,  the  declaration  containing  one  count  for  fraud  and  one  for  negligence,  the  pUintiff  was 
permitted  to  give  in  evidence  the  printed  circular  instructions  given  by  the  postmaster-general 
to  the  deputy-postmasters  according  to  the  postoffice  law  of  March  2,  1790,  to  show  the  forms 
of  transacting  business  in  the  office,  and  the  duties  of  the  defendant.  Dunlop  v.  Munroe,  1  Cr. 
C>.  C,  ooo* 

§  518.  Actions  on  contracts.  — The  ofissolution  of  a  contract  conveying  land,  for  the  non- 
fulfillment of  the  conditions,  cannot  be  inferred  merely  f^m  the  fact  of  a  subsequent  convey- 
ance of  the  property  by  the  grantor.     Anderson  v.  Bock,  15  How.,  823. 

^514.  In  a  suit  on  a  contract,  a  total  or  partial  failure  of  consideration,  acts  of  nonfeasance 
or  misfeasance,  immediately  coimected  with  the  cause  of  action,  or  any  equitable  defense 
arising  out  of  the  same  transaction,  may  be  given  in  evidence  in  mitigation  of  damages,  or  for 
the  purpose  of  defeating  the  plaintiff's  action  in  whole  or  in  part.  Winder  v.  Caldwell,  14  How., 
434. 

§  515.  In  an  action  to  recover  an  amount  of  money  due  on  a  written  contract  between  the 
pbiintiff  and  a  third  party,  and  collected  by  the  defendant  under  a  written  authority  from  the 
plaintiff,  the  written  contract  is  admissible  in  evidence  to  show  how  the  money  became  due 
the  plaintiff,  and  the  amount  thereof,  and  it  is  immaterial  that  the  contract  is  not  properly 
bi^niHl.    Londoner  v,  Stewart,*  8  Colo.  Ty,  47. 

^  51tt.  In  an  action  for  the  breach  of  a  contract  in  which  the  defendant  had  contracted  with 
the  plaintiff  for  the  manufacture  of  fire  hose  of  a  certain  size,  it  was  held  to  be  competent,  as 
bearing  on  the  question  of  the  amount  of  damages,  for  the  plaintiff  to  prove  that,  at  the  time 
the  defendant  gave  notice  tliat  the  hose  would  not  be  received,  a  large  amount  of  leather  had 
been  cut  for  the  manufacture  of  the  hose,  that  hose  of  the  size  contracted  for  could  not  be 
sold  in  the  market,  and  that  the  leather  would  therefore  have  to  be  cut  down  for  hose  of  smaller 
size,  thus  involving  a  loss  of  both  leather  and  labor.     Chicago  t\  Greer,  9  Wall.,  726. 

§  61 7.  In  an  action  on  a  contract,  for  breach  in  not  delivering  teas  of  the  quality  contracted 
for,  the  plaintiffs  cannot  offer  evidence  tending  to  impute  fraud  to  the  defendant  by  showing 
that  after  the  examination  made  by  the  purchasers  of  teas  they  may  be  changed,  and  teas  of 
different  quality  imposed  upon  the  purchaser.    Gilpin   v.  Consequa,  3  Wash.,   184;  Pet. 

§  518.  In  an  action  for  breach  of  contract  by  one  of  several  separate  owners  of  a  cargo  of 
tea,  who  alleges  that  the  tea  was  of  inferior  quality,  an  account  sales  of  the  whole  cargo  is  in- 
admissible in  behalf  of  the  defendant,  where  he  does  not  intend  to  impeach  the  account  sales 
of  the  particular  portion  of  the  cargo  belonging  to  the  plaintiff.  Gilpin  v.  Consequa,*  Pet. 
C.  C,  85. 

§  510.  In  an  action  by  the  builder  upon  a  building  contract  which  imposes  mutual  obiiga- 
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tions,  the  defendants  may  give  evidence  of  damages  sustained  by  the  defective  manner  in 
which  the  contract  has  b^n  executed  by  the  plaintiff,  for  which  a  cross-action^might  be  main- 
tained by  the  defendants.    Railroad  Company  r.  Smith,  21  Wall.,  355. 

§  520.  In  a  suit  by  the  builder  upon  a  building  contract,  the  plaintiff  having  given  evidence 
to  prove  that  the  execution  of  the  work  was  delayed  beyond  the  stipulated  time  on  account  of 
the  defendant's  making  a  contract  with  a  third  person  for  an  alteration  in  the  style  and  finish 
of  the  plastering,  the  defendant  cannot  be  permitted  to  give  evidence  to  show  that  the  said 
plastering,  and  the  style  and  finish  thereof,  were  usual  and  proper,  and  necessary  to  the  comple- 
tion of  the  house,  and  that  the  plaintiff  refused  to  do  it,  such  evidence  not  tending  to  prqve  that 
this  work  was  within  the  provisions  of  the  written  contract.  Van  Buren  v.  Diggcs,  11  How., 
461.  ^ 

§  521.  The  plaintiff,  having  constructed  for  the  defendant,  a  railroad  company,  a  swinging 
drawbridge  over  a  river.  Under  a  contract  to  do  the  work  according  to  a  submitted  plan  and 
tracings,  for  a  stipulated  price,  sued  the  company  for  the  price.  The  defendant  set  up  part 
payment,  and  also  soug^ht  to  deduct,  by  way  of  recoupment,  expenditures  for  material  and  labor 
alleged  to  have  been  incufred  on  account  of  the  defective  and  imperfect  manner  in  which  the 
bridge  was  constructed,  and  also  special  damages  sustained  by  the  defendant  on  account  of 
the  detention  the  bridge  caused  to  a  vessel  in  the  river.  Interrogatories  in  a  description  inquir- 
ing whether  the  stiiicturc  and  arrangements  of  the  bridge  caused  any  injury  or  damage,  hin- 
drance or  delay,  to  the  company  in  running  its  trains ;  whether  any  hindrance  or  delay  was 
caused  by  the  imperfect  construction  of  the  bridge  to  any  vessel  in  the  navigation  of  the  river ; 
whether  the  working  or  structure  of  the  bridge  rendered  it  liable  to  be  injured  or  destroyed  by 
vessels  navigating  the  river ;  and  what  number  of  hands  were  required  to  work  the  drawbridge, 
and  what  number  would  be  required  if  it  had  been  properly  constructed,  and  the  answers  to 
these  interrogatories,  were  excluded  by  the  lower  court  because  they  related  to  speculative 
damages.  It  was  held  in  the  supreme  court  that  this  objection  was  not  applicable  to  the  first 
and  last  inquiries,  and  that  the  interrogatories  were  pertinent  and  proper  in  themselves.  Rail- 
ix»ad  Company  f.  Smith,  21  Wall.,  255. 

{:;  522.  Where  a  contract  for  the  building  of  a  house  provides  that  the  value  of  any  extra 
work  shall  be  ascertained  by  a  person  to  be  chosen  by  the  parties,  the  plaintiff  may,  in  an 
action  on  a  quantum  meruit ^  give  other  evidence  as  to  the  value  of  the  extra  work,  if  no  per- 
son has  been  chosen  for  that  purpose.    Baker  v,  Herty,  1  Cr.  C.  C,  249. 

§  523.  Where  a  contract  in  writing  provides  for  the  payment  of  money,  and  that  the  amount 
of  service  shall  be  established  by  the  certificate  of  another,  this  cannot  be  established  by  any 
other  evi:lence,  without  showing  the  impracticability  of  obtaining  the  certificates.  United 
States  V,  Robeson,  9  Pet.,  319. 

g  524.  In  an  action  against  the  ownei-s  of  a  vessel  for  supplies  furnished,  the  defendants  may 
show  by  any  competent  witnees  that  they  had  contracted  with  each  other  not  to  have  the 
agent  who  contracted  for  the  supplies  for  an  agent  any  longer,  nor  permit  him  to  pledge  their 
credit  for  supplies.    Macy  v,  De  Wolf,  3  Woodb.  &  M.,  193. 

§  525.  The  defendant  contracted,  by  adding  the  word  "agreed"  to  a  letter  written  by  a 
third  person,  to  ship  to  the  plaintiffs,  for  account  of  such  third  pei'son,  certain  sugar.  It  was 
held  that  it  could  not  be  proved  that,  at  the  time  this  letter  was  signed  by  the  defendant,  it 
was  the  understanding  between  him  and  the  third  person  that  the  latter  should  furnish  him 
with  f imds  for  the  purchase  of  the  sugar  before  he  should  be  under  obligation  to  ship  the  same, 
such  understanding  not  having  been  known  to  tiie  plaintiffs  or  agreed  to  by  them.  D'Wolf  v. 
Rabaud,  1  Pet.,  476. 

§  526.  In  an  action  on  a  contract  to  deliver  pork  intended  for  the  English  market,  at  Madi- 
son, Indiana,  to  be  put  up  in  good  order,  which  pork  was  shipped  by  way  of  New  Orleans,  and 
when  received  at  Baltimore  was  found  to  be  in  a  bad  condition,  the  court  permitted  evidence 
to  be  given  as  to  its  condition  at  both  of  these  latter  places,  from  which  the  jury  might  infer 
whether  it  could  have  been  put  up  in  good  order  at  Madison.    Lawrence  r.  White,  5  McL.,  108. 

g  527.  Where  the  plaintiff  sued  on  a  contract  under  which  he  had  constructed  an  appliance 
for  saving  fuel  on  the  defendant's  steamboat,  to  be  compensated  in  a  certain  proportion  to  the 
amount  of  fuel  saved,  the  manner  of  ascertaining  such  saving  being  specified  in  the  contract, 
and  this  manner  being  also  specially  stated  in  the  declaration,  the  plaintiff  having  given  in 
evidence  the  experiment  made  in  pursuance  of  the  agreement,  it  was  held  that,  in  order  to 
coiToborate  this  proof,  he  might  sliow  experiments  made  by  practical  engineers  on  other  boats, 
and  the  result  thereof,  with  the  opinion  of  the  said  engineers  as  to  the  value  of  the  appliance. 
It  was  further  held  that,  if  this  were  otherwise,  there  being  also  a  common  count  on  a  quan- 
tum meruit,  the  relevancy  and  competency  of  this  evidence  could  not  be  doubted.  Steam 
Packet  Company  v.  Sickles,  10  How.,  419. 

8  538.  Where  two  separate  contracts,  made  in  two  consecutive  years,  for  the  supply  of 
rations  for  certain  troops  for  the  respective  years  in  which  the  contracts  were  made,  both  stijw 
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« 
niated  for  certain  notices  as  to  the  time  and  place  of  supplying  the  articles  and  the  amount 
wanted,  it  was  decided  that  a  waiver  of  the  notices  in  fulfilling  the  first  contract  was  not  evi- 
deace  tending  to  establish  that  they  were  dispensed  with  under  the  second.    United  States  v, 
Jones,  8  Pet.,  399. 

§  529.  In  an  action  of  replevin  for  certain  cattle,  where  the  defendant  testified  that  he  had 
purchased  the  cattle  from  the  plaintiff,  it  was  held  to  be  competent,  on  his  cross-examination, 
to  ask  him  if  his  contract  was  in  writing,  and  if  so  to  identify  the  paper.  Gregory  t;.  Morris, 
6  Otto,  619. 

^  580.  In  an  action  of  covenant,  where  the  covenants  are  dependent,  and  the  plaintiff  can- 
not recover  without  showing  performance  of  every  atfirmative  covenant  on  his  part,  the  de- 
fendant may,  under  an  agreement  allowing  him  to  give  in  evidence  anything  which  amounts 
to  a  defense,  prove  a  breach  on  the  part  of  the  plaintiff  of  such  of  tlie  covenants  as  are  nega- 
tive.   Webster  v,  Warren,  2  Wash.,  456. 

§531.  In  an  action  of  covenant,  where  the  covenants  of  the  contract  are  independent,  the 
defendant  cannot,  under  an  agreement  allowing  him  to  give  in  evidence  anything  which 
amounts  to  a  defense,  give  in  evidence  the  breach  of  independent  covenants  on  the  part  of  the 
plaintiff,  either  by  way  of  bar  or  offset,  or  in  mitigation.    Ibid, 

§  582.  In  an  action  of  covenant  against  a  corporation,  the  deed  declared  on  may  be  read  to 
the  jury  as  soon  as  any  evidence  of  its  execution,  fit  to  be  weighed  by  the  jiu-y,  has  been 
given  by  the  plaintiff.    Philadelphia,  Wilmington,  etc.,  R.  Co.  r.  Howard,  18  How.,  807. 

^  533.  An  agreement,  prior  to  the  sealing  of  a  contract  by  a  conK>ration,  and  in  ]\o  way 
connected  with  that  act,  that  it  should  not  be  the  deed  of  the  corat)any  until  signed  and  scaled 
by  the  other  party,  cannot  be  shown,  in  an  action  on  the  covenant.    Ibid. 

^  584.  In  an  action  of  covenant  against  a  corporation,  in  order  to  prove  that  the  instrument 
declared  en  bears  the  seal  of  the  corporation,  evidence  that,  in  a  former  action,  the  corpora- 
tion, throngh  its  counsel,  treated  the  instrument  as  bearing  the  corporate  seal,  and  relied  upon 
it  as  a  deed  of  the  corporation,  is  admissible.    Ibid, 

^  585.  In  an  action  of  assumpsit  upon  a  written  contract  by  the  defondant.to  convey  to  the 
plaintiff  a  certain  lot,  a  letter  written  by  the  plaintiff  to  the  defendant,  giving  him  notice  that 
the  lot  was  about  to  be  sold  under  a  deed  of  trust,  was  held  to  be  admissible  in  evidence ;  also 
the  testimony  of  a  witness  that  he  had  examined  the  records  for  the  purpose  of  tracing  the 
title  of  the  plaintiff  to  the  lot  in  question,  the  examination  being  made  for  the  purpose  of 
enabling  the  plaintiff  to  decide  what  course  to  pursue  in  relation  to  the  property.  To  sustain 
an  allegation  in  the  declaration  that  no  conveyance  had  been  made  in  accordance  with  the 
contract,  a  deed  from  the  defendant  to  the  plaintiff  was  also  held  to  be  properly  admitted,  for 
the  purpose  of  showing  that  it  was  in  fact  no  deed.  The  record  of  a  suit  between  othei-s  was 
likewise  admitted  for  the  purpose  of  showing  that  the  lot  had  been  rightfully  sold  under  Uie 
deed  of  trust.    Bank  of  the  Metropolis  v,  Guttschlick,  14  Pet.,  19. 

§^  586.  In  an  action  of  assumpsit  against  a  stockholder  of  a  bankrupt  corporation  to  recover 
an  assessment  made  by  order  of  the  bankruptcy  court,  the  books  of  the  corporation,  in  which 
the  name  of  the  defendant  is  entered  as  a  stockholder ;  the  stock -book  of  the  company,  with  a 
duplicate  of  the  stock  certificate  issued  to  the  defendant,  showing  that  he  is  the  owner  of  the 
Kune  number  of  the  shares  of  the  capital  stock ;  testimony  to  prove  that  the  certificate  was 
sent  to  the  agents  of  the  company  to  be  delivered  to  the  defendant  when  ho  paid  twenty  i)er 
a^nt.  of  the  shares,  and  that  he  made  the  required  payment ;  and  the  receipt  sigue<l  by  the  de- 
fendant showing  that  the  company  has  paid  to  liim  a  dividend  upon  his  stock,  are  admise-ible 
in  evidence  to  show  that  he  is  a  stockholder.    Tumbull  v.  Pay  son,  5  Otto.  418. 

$;  537.  In  an  action  of  assumpsit  for  money  paid,  a  deed  of  assignment  by  the  defendant, 
reciting  that  the  plaintiff  and  others  had  become  his  sureties  for  a  debt,  and  paid  it,  and  as- 
signing property  in  trust  to  be  distributed  among  them,  is  evidence  from  which  the  juiy  may 
tjfer  a  request  on  the  part  of  the  defendant.    King  r.  Riddle,  7  Cr.,  1G8. 

.<  53$.  L'sa^e.—  In  an  action  by  a  foreigner  against  a  citizen  of  this  country  for  imitating 
and  using  his  trade-mark,  evidence  of  a  custom  in  this  and  foreign  countries  to  imitate  the 
trade-marks  of  foreigners,  and  that  such  custom  i)  generally  known  to  the  commercial  world, 
and  not  contrary  to  the  laws  of  such  countries,  is  not  evidence  to  the  jury  in  defense  of  the 
action.  It  might  bo  competent  in  mitigation  of  vindictive  damages  if  any  were  permissible  in 
the  action.  Nor  is  it  competent  to  show  an  acquiescence  by  the  plaintiff  in  the  use  of  his 
mark,  or  a  dedication  of  it  to  public  use,  unless  the  neglect  to  prosecute  was  extended  to 
the  period  of  the  statute  of  limitations.    Taylor  r.  Carpenter,  2  Woodb.  &  M.,  1. 

i)  589.  It  being  the  understanding  between  the  board  of  commissioners  of  a  navy  hospital 
and  their  secretary  that  he  should  receive  compensation  in  the  mode  and  according  to  the 
practico  of  the  government  in  other  similar  cases,  it  was  held  competent  to  show  that  it  was 
the  nsage  of  the  government  to  make  such  compensation  by  allowing  commissions  on  the 
disbarsement  of  the  money  expended.    United  States  v.  Fillebrown,  7  Pet.,  28, 
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§  5iO.  In  an  action  for  not  manufacturing  and  furnishing  goods  as  agreed,  it  is  admissible 
to  show  a  usage  of  the  defendants  that  parties*  orders  should  be  taken  up  in  turn  and  filled  in 
proportionate  amounts,  and  that  this  usage  was  complied  with  in  this  case  —  such  usage  hav- 
ing been  known  to  the  plaintiffs  at  the  time  they  made  their  contract.  Bliven  v.  New  En- 
gland Screw  Ck).,  28  How.,  420. 

§  541.  Inroices  and  bills  of  lading. — Upon  a  question  of  general  average,  the  invoices  and 
bills  of  lading  will  be  received  as  evidence  of  the  value  of  the  cargo  ^t  the  place  of  purchase 
and  shipment,  and  the  ])olicies  may  be  considered  as  evidence  conducing  to  prove  the  worth 
of  the  ship  at  the  port  of  departure,  and  the  value  of  the  freight  lost.  Mutual  Safety  Ins.  Co. 
V.  Cargo  of  Brig  George,  01c. ,  89. 

^  542.  In  a  suit  against  a  common  carrier,  where  the  receipt  and  non-delivery  of  the  package 
is  admited,  the  rule  of  law  is  that  the  libelant  makes  out  a  prima  fcune  case  by  proving  the 
receipt  of  the  carrier  containing  the  words,  *'  received  in  good  order."  But  the  claimant  may 
contradict  this  admission,  by  showing  that  the  goods  were  not  in  good  order  when  received. 
The  Pacific,  Deady,  17.  , 

§  543.  It  cannot  be  objected  to  the  admission  in  evidence  of  a  bill  of  lading  and  invoice,  in 
an  action  on  a  policy  of  insurance  on  goods  on  board  a  vessel,  that  it  was  given  some  time  after 
the  taking  of  the  cargo  instead  of  at  the  taking  of  the  cargo,  where  the  delay  is  explained  by 
circumstances  making  it  impossible  to  give  it  at  the  time  of  loading.  Graham  v.  Pennsylvania 
Insurance  Co.,  2  Wash.,  113. 

§  544.  According  to  the  general  rules  of  law  in  other  cases,  an  invoice  by  itself  is  not  admis- 
sible in  evidence.  But  in  commercial  cases  it  is  uniformly  admitted,  if  it  carries  with  it  the 
proof  of  its  fairness ;  it  is  not  known  to  have  ever  been  questioned.  It  is  prima  fcune  evidence 
of  value  and  no  more.    Ibid. 

%  545.  In  an  action  upon  an  open  policy  on  the  freight  of  a  vessel,  it  was  held  that  the  bill 
of  lading  was  not  conclusive  evidence  of  an  express  contract  for  a  specific  sum  for  freight. 
Simmes  v.  Marine  Ins.  Co.  of  Alexandria,  2  Cr.  C.  C,  618. 

§  546.  An  invoice  of  goods,  received  by  a  consignee,  retained,  and  not  objected  to,  and  the 
truth  of  which  is  in  no  manner  disproved,  is  evidence  that  all  the  articles  enumerated  in  it 
were  received  by  the  consignee,    field  v.  Moulson,  2  Wash.,  155. 

§  547.  Where  the  quantity  of  coal  at  the  port  of  dehvery  varies  from  that  stated  in  the  bill 
of  lading,  evidence  that  such  shortage  is  usual  is  admissible.  Manchester  v.  Milne,*  Abb. 
Adm.,  115. 

^  648.  In  an  action  for  damage  to  goods  shipped,  the  protest  cannot  be  introduced  by  the 
carrier  to  show  that  the  injury  was  caused  by  the  perils  of  the  sea.  It  is  not  admissible  in 
evidence  in  favor  of  the  master  or  owners.     Brig  May  Queen,  Newb.,  464. 

§  540.  In  an  action  against  common  carriers  upon  their  general  undertaking,  a  notice  thereof 
published  by  them  in  a  public  newsi>aper,  if  identified  with  them,  is  proper  evidence.  Doty  r. 
Strong,*  1  Bum.  (Wis.),  158.         ^ 

g  550.  A  bill  of  lading  is  evidence  of  interest  in  property  insured.  Talcott  v.  Delaware  In- 
surance Co.,  2  Wash.,  449. 

§  551.  Bonds.-—  In  a  suit  upon  a  collector's  bond,  it  cannot  be  successfully  objected  to  the 
admission  of  the  bond  in  evidence  that  it  is  unauthorized  by  the  laws  of  congress,  if  it  is  valid 
as  a  common  law  obligation.    Chad  wick  t;.  United  States,  3  Fed.  R.,  750. 

§  552.  In  an  action  on  a  collector's  bond,  it  may  be  proved  that  money  was  received 
by  the  collector  to  await  the  result  of  an  attempt  to  compromise,  and  was  retained  by  him. 
Ihid, 

g  558.  A  circular  of  department  regulations  was  admitted  in  evidence  in  an  action  against 
the  sureties  on  a  collector's  bond,  without  any  further  proof  that  it  had  been  seen  by  the  col- 
lector, than  the  fact  that  a  duplicate  copy  of  the  same  was  found  in  a  book  kept  by  him,  in 
which  large  numbers  of  treasury  circulars  were  pasted,  and  which  was  turned  over  by  his 
deputy  to  his  successor.    Ibid. 

§  554.  In  an  action  on  a  collector's  bond,  in  order  to  pi'ove  that  a  certain  sum  came  into  the 
ha^ds  of  thecollector  as  public  money , and  was  retained  by  him,  the  deputy  collector  testified  that 
a  certain  person  came  to  him  and  said  that  he  was  charged  with  a  criminad  offense  under  the  rev- 
enue laws  which  he  wished  to  settle,  and  that  he  wished  to  deposit  a  certain  sum  to  await  the 
offer  of  compromise ;  that  he,  the  witness,  took  the  money,  gave  the  person  a  receipt  for  it, 
and  put  it  in  the  collector's  safe  with  the  other  money ;  and  that  he  handed  the  whole  bundle 
of  money  to  the  collector  at  the  hour  at  which  he  was  accustomed  to  deposit  his  money.  The 
witness  gave  no  further  account  of  what  became  of  the  money,  nor  did  ho  state  the  result  of 
the  offer  to  compromise.  On  objection  to  this  evidence  as  insufficient,  it  was  held  that  it  was 
admissible  as  tending  to  prove  the  issue,  and  that  the  question  of  its  sufficiency  was  one  for 
the  jury  and  not  the  court.    Ibid, 

§  555.  Proof  of  the  signature  of  one  of  the  parties  to  a  joint  and  several  bond  is  prima  faeic 
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evidence  of  his  execution  of  the  instrument,  and  renders  it  admiasible  in  evidence  as  to  him. 
Conard  v,  Atlantic  Insurance  Co.,  1  Pet.,  886. 

§  046.  In  an  action  on  a  bond  given  by  an  executor  to  his  co-executor,  conditioned  to  pay 
over  to  the  former  certain  assets  in  his  hands  for  the  use  of  the  legal  heirs  of  the  testator,  of 
which  there  are  two,  a  release  by  one  of  the  heirs  cannot  be  pleaded,  but  may  be  given  as  evi- 
dence of  payment  of  his  moiety  of  the  debt.    Campbell  r.  Hamilton,  4  Wash.,  92. 

§  o57.  In  an  action  against  the  surety  on  a  prison-bounds  bond,  he  cannot  give  evidence  to 
prove  that  his  principal,  the  debtor,  was  insolvent  when  the  bond  was  given,  and  therefore  the 
plaintiff  sustained  no  damage  by  the  breach  of  the  condition  of  the  bond.  Smoot  v.  Lee,  3 
Cr.  C.  C,  459. 

§  558.  In  an  action  against  a  surety  on  a  receiver's  bond,  conditioned  to  carefully  keep  the 
goods  that  might  be  brought  into  court,  the  admission  of  evidence  pertinent  to  the  issues  made 
by  the  pleadings,  and  defensive  as  to  the  imputed  negligence  of  the  receiver  in  keeping  the 
goods  committed  to  him,  and  as  to  their  condition,  quality  and  value  when  they  were  turned 
over  to  him  under  the  order  of  the  court,  and  as  to  their  condition  when  he  parted  with  them, 
was  held  not  to  have  been  erroneous.    Very  v,  Watkins,  28  How.,  469. 

§  550.  A  bond  for  the  conveyance  of  a  vessel  by  the  builder  is  not  conclusive  evidence  of 
ovmership  in  the  builder.    Simmes  v.  Marine  Ins.  Co.  of  Alexandria,  2  Cr.  C.  C,  618. 

§  560.  If  the  United  States,  having  money  in  the  treasury  belonging  to  the  surety  of  their 
debtor,  which  they  have  agreed  to  hold  as  security,  bring  a  suit  against  the  debtor  for  the  ben- 
efit of  the  surety  to  give  him  the  benefit  of  their  priority,  evidence  of  an  equitable  claim  by 
the  debtor  against  the  surety  cannot  be  given.    Meredith  v.  United  States,  18  Pet.,  486. 

§  561.  The  date  of  the  bond  of  a  collector  is  not  evidence  of  the  time  at  which  his  prede- 
cessor ceased  to  hold  the  office,  where  the  bond  does  not  show  when  the  collector  entered  upon 
the  duties  of  his  office.    United  States  r.  Hunt,  15  Otto.  188. 

^  562.  In  an  action  on  a  penal  bond,  it  may  be  shown  that  in  a  former  action  on  the  same 
bond  against  other  parties  thereto,  a  certain  sum  was  collected  on  execution  by  the  govern- 
ment, without  showing  that  the  vouchers  have  been  exhibited  and  rejected  at  the  treasury  de- 
partment, or  any  excuse  for  not  thus  exhibiting  them.    Myers  v.  United  States,  1  McL.,  498. 

^  568.  The  rate  of  exchanire  between  two  places  is  a  fact  to  be  established  by  evidence  like 
any  other  fact.    McLean  v.  Lafayette  Bank,  3  McL.,  587. 

^  564.  Where  usury  is  charged  as  being  covered  by  exchange  between  two  cities,  evidence 
on  both  sides  is  admissible  to  show  the  usual  rate  of  exchange  between  the  places  at  the  time 
of  the  transaction.    Andrews  v.  Pond,  13  Pet.,  65. 

$  565.  Bills  and  notes. — The  contents  of  a  void  note  cannot  be  given  in  evidence  to  support 
an  action  upon  it.    Boot  v.  Wallace,  4  McL.,  8.    See  ^  260. 

§  566.  If  a  note  be  void  upon  its  face,  it  cannot  be  given  in  evidence  in  an  action  by  an  in- 
dorsee against  an  indorser.    Ibid, 

i  567.  If  a  note,  the  signature  upon  which  is  erased,  is  oflfered  in  evidence,  in  an  action 
thereon,  without  proof  of  its  execution,  the  court  will  not  permit  the  note  to  be  read  without 
accounting  for  the  erasure,  although  its  execution  is  not  denied  by  the  pleading.  Abbe  v. 
Rood,  6  McL.,  106. 

§  56S.  Although,  in  an  action  for  money  had  and  received  against  the  indorser  of  a  promis- 
sory note,  the  note  and  indorsement  may  be  given  in  evidence,  and  are  prima  facie  evidence 
of  the  receipt  of  money  by  the  indorser  from  the  holder,  yet  this  presumption  is  destroyed  by 
proof  that  he  is  a  mere  accommodation  indorser,  and  is  not,  when  such  proof  is  made,  suffi- 
cient to  charge  the  defendant.    Page  v.  Bank  of  Alexandria,  7  Wheat.,  85. 

^  568.  Possession  of  a  bill  of  exchange,  though  indorsed  specially  by  the  possessor,  and  such 
indorsement  is  not  canceled,  and  there  is  no  re-indorsement  or  other  evidence  of  a  subsequent 
assignment  to  him,  is  prima  facie  evidence  of  ownership.     Picquet  t?.  Curtis,  1  Sumn<,  478. 

§  570.  Possession  of  a  promissory  note  payable  to  order  and  indorsed  in  blank,  or  payable  to 
beaier,  ia  prima  fade  evidence  that  the  holder  is  the  proper  owner  and  lawful  possessor  of  the 
same.     Brown  v,  Spofford,  5  Otto,  474.  '^ 

$i  571*  Possession  of  a  bill  of  exchange  by  an  accommodation  acceptor,  after  it  has  been  put 
into  circtilation  and  come  back  to  him,  is  prima  facie  evidence  of  a  right  to  sue  the  drawers 
thereon.    Hunter  v.  Kibbe,  5  McL.,  279. 

§  572.  The  payment  of  a  check  by  the  drawee  is  prima  facie  evidence  of  funds,  especially 
where  the  check  has  been  surrendered  to  the  drawer.  Bank  of  United  States  v.  Wilson^  8  Cr. 
C.  C,  213;  Bank  of  Alexandria  v,  McCrea,  3  Cr.  C.  C,  649. 

g  57S.  Bank  checks  drawn  by  the  plaintiff  in  favor  of  the  defendant  or  bearer  are  not  of 
themselves  evidence  of  payment  of  money  by  the  plaintiff  to  the  defendant,  though  the  checks 
w«>re  paid  by  the  bank.    Burch  v.  Spaulding,  2  Cr.  C.  C,  422. 

g  574«  In  a  suit  by  an  indorsee  against  the  indorser  of  a  note,  the  face  of  the  note  is  prima 
facie  evidence  of  the  consideration  paid  on  its  negotiation.    But  the  defendant  may  show  an 
Vol.  XVU— 10  145 


§§  5  75-6S9.  EVIDENCE. 

entire  want  of  consideration,  or  that  only  a  small  sum  was  paid.    Martin  v.  Kercheval,  4  McL., 
117. 

§  575.  In  an  action  against  an  indorser  on  a  note,  a  deed  from  the  maker  was  introduced  in 
order  to  show  the  maker's  insolvency.  The  defendant  then  called  the  maker  as  a  witness  to 
prove  that  the  deed  was  obtained  by  fraud  and  without  consideration,  and  thus  destroy  the  in- 
ference.   Held,  that  the  evidence  was  competent.    Bank  of  Columbia  v.  French,  1  Cr.  C.  C,  221. 

§  576.  In  Virginia,  where,  before  resort  can  be  had  to  the  indorser  of  a  promissory  note,  suit 
must  be  brought  against  the  maker  if  solvent,  or  if  insolvent  this  must  be  shown,  any  evi- 
dence of  insolvency  is  admissible,  and  the  question  is  to  be  left  to  the  jury  whether  a  suit 
brought  against  the  maker  would  have  produced  the  money.    Violett  v.  Patton,  5  Cr.,  142. 

§  577.  When  notice  of  the  non-acceptance  or  non-payment  of  a  bill  is  sent  by  mail,  the  tes- 
timony of  the  postmaster  or  his  deputy  as  to  the  course  of  the  mail  and  the  usage  of  the  office 
is  admissible  on  either  the  question  whether  due  notice  was  received  or  whether  due  diligence 
was  used.    Dickins  v.  Beal,  10  Pet,  572. 

§  578.  Where  the  widow  of  the  payee  and  holder  of  a  note  presented  it  to  the  maker  for  pay- 
ment, and,  on  part  payment,  credited  the  amoimt  on  the  note  as  having  been  paid  to  her  as 
administratrix,  and  subsequently  indorsed  it  as  administratrix  to  one  sued  on  it,  no  other  evi- 
dence was  held  necessary  to  prove  her  right  to  indorse  the  note.  Rhodes  v.  Hadfield,  2  Cr.  C. 
C,  566. 

§  579.  An  agreement  by  an  indorser  of  a  note  not  to  take  advantage  of  the  statute  of  limit- 
ations, and  to  authorize  counsel  to  docket  a  suit  upon  the  note,  is  not  evidence  which  war- 
rants an  inference  that  he  received  due  notice.  Bank  of  the  United  States  v,  Corcoran,  3  Or. 
te.  C,  46. 

§  580.  The  date  on  a  promissory  note,  given  by  the  debtor  to  the  garnishee — being  only  an 
assertion  of  the  debtor — is  not  competent  evidence  to  establisli  for  the  garnishee  the  existence 
of  the  note  before  the  service  of  the  garnishment.    Williams  v.  Hill,  19  How.,  246. 

g  581.  To  entitle  an  assignee  of  a  note  to  judgment  thereon,  the  assignment  must  be  proved 
at  the  trial.    Clark  v.  Cropper,  Hemp.,  218. 

§  582.  By  a  statute  of  Illinois,  the  assignor  of  a  promissory  note  is  liable  to  the  assignee, 
only  in  case  the  latter,  by  the  exercise  of  due  diligence,  has  prosecuted  the  maker  to  insolvency, 
or  where  the  institution  of  a  suit  against  the  maker  would  be  unavailing,  or  the  maker  is  out 
of  the  jurisdiction  of  the  court  when  the  note  falls  due.  In  an  action  against  an  assignor, 
where  the  assignee  alleged  that  a  suit  against  the  maker  would  be  unavailing,  proof  tliat  the 
maker  had  been  adjudicated  a  bankrupt  before  a  suit  could  have  been  brought  was  held  ad- 
missible and  conclusive  to  show  the  fact  and  the  defects  in  the  declaration  in  not  pointing 
out  why  the  suit  would  have  been  unavailing  were  held  to  be  cured  by  the  verdict.  Wills  v, 
Claflin,  2  Otto,  iBo. 

§  588.  In  an  action  against  the  drawer  of  a  check,  the  jury  cannot  infer  that  the  plaintiff 
used  due  diligence  in  demandiog  payment  from  the  bank  and  giving  notice  to  the  defendant, 
from  the  fact  that  both  the  plaintiff  and  defendant  live  in  the  town  where  the  bank  is  situated, 
and  that  the  drawer  is  insolvent.    McKinder  v.  Dunlap,  1  Cr.  0.  C,  584. 

§  584.  In  an  action  founded  on  a  promise  to  indemnify  the  plaintiffs  for  indorsing  bills  of 
exchange,  which  were  not  accepted,  and  have  been  protested  for  non-payment,  the  bills  may 
be  admitted  in  evidence  unaccompanied  by  protests  for  non-acceptance.  Clarke  v.  Russell,  3 
Dal.,  415. 

§  585.  In  assumpsit  against  the  indorser  of  a  note,  the  testimony  of  a  notary  that  he  made 
demand  on  the  third  day  of  grace,  and  gave  notice  to  the  indorser  on  the  third,  and  also  on 
the  next  day  thereafter,  is  competent  evidence  of  demand  and  notice,  although  the  witness 
cannot  recollect  the  days  of  the  month  and  year  without  reference  to  his  notarial  book.  Bank 
of  United  States  v,  Abbott,  3  Cr.  C.  C,  94. 

§  586.  To  sustain  an  action  on  a  promissory  note  by  indorsee  against  indorser,  it  is  not  neo- 
essary  to  prove  the  execution  of  the  note.    Kendall  v.  Freeman,  2  McL.,  189. 

§  587.  The  protest  of  an  inland  bill  of  exchange  or  promissory  note  is  no  evidence  of  any 
of  the  incidents  which  convert  the  conditional  undertaking  of  the  indorser  into  an  absolute 
assumption.    Union  Bank  v.  Hyde,  6  Wheat.,  572. 

§  588.  In  an  action  on  a  bill  of  exchange  drawn  in  one  state  upon  a  person  in  another,  the 
protest  was  admitted  to  prove  demand  and  refusal  of  acceptance,  the  court  stating  that  the 
question  could  be  more  fully  examined  on  a  motion  for  a  new  trial.  Lonsdale  v.  Brown,  4 
Wash.,  88. 

§  580.  An  indorsement  of  a  clerk  of  a  notary  on  the  protest  of  a  note,  that  the  notice  was 
properly  served,  ia  not  evidence  to  prove  that  fact ;  nor  does  the  statement  of  the  notary  that 
it  was  the  uniform  practice  to  serve  an  indorser  personally,  or  leave  it  at  his  residence  or  place 
of  business,  render  it  evidence,  even  though  the  clerk  is  now  out  of  the  state.  The  deposition 
of  the  clerk  should  be  taken.     Whitehead  v,  Jones.*  2  McL.,  28. 
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g  680.  A  discharge  of  the  drawer  of  a  bill  or  note,  under  the  act  of  January  6, 1800,  "  for  the 
relief  of  persons  imprisoned  for  debt,"  is  sufficient  evidence  of  his  insolvency,  although  the 
creditor  waived  the  right  to  imprison  him  for  thirty  days  after  judgment.  Bank  of  United 
States  V,  Weisiger,  2  Pet,  831. 

§  591.  A  memorandum  on  the  back  of  a  notice,  in  the  handwriting  of  a  deceased  note-clerk 
of  a  bank,  to  the  effect  that  he  had  given  similar  notice  to  another  party,  is  admissible  in  evi- 
dence.   Bank  of  United  States  v.  Davis,*  4  Cr.  C.  C,  588. 

g  593.  The  notarial  certificate  of  protest  is  admissible  as  evidence  of  the  dishonor  of  a  bill  of 
exchange  drawn  in  Kentucky  and  payable  at  New  Orleans  in  Louisiana.  Townsley  v.  Sum- 
rail,  2  Pet.,  170. 

§  598.  A  protest  which  does  not  state  that  the  notary  informed  the  indorser  that  a  demand 
had  been  made  upon  the  maker  and  payment  refused  is  not  evidence  of  sufficient  notice  to 
charge  the  indorser.    Bank  of  Alexandria  t;.  Wilson,  2  Cr.  C.  C,  5. 

§  594.  A  notary's  certificate'  is  admissible  to  show  that  a  demand  was  made  and  a  protest 
entered  for  non-payment.    Jones  v.  Heaton,  1  McL.,  817. 

§  595.  A  statement  in  the  notary's  protest  of  a  note  for  non-payment,  of  demand  made  on 
the  drawer,  non-payment,  and  notice  of  non-payment  given  to  the  indorser,  is  sufficient  evidence 
prima  fade  of  such  notice  and  that  it  was  given  in  the  regular  manner.  Eldredge  v,  Chacon, 
1  Crabbe,  296. 

g  596.  It  was  held  competent  to  prove  demand  of  payment  of  the  note  by  a  book  of  a  notary 
public  called  a  register  of  protests  which  contained  an  entry  of  demand  —  the  notary  having 
no  recollection  of  the  matter,  but  testifying  that  he  was  sure  the  entry  was  correct,  that  it  was 
made  at  the  time  in  his  handwriting  and  had  not  been  altered.  Thornton  v.  Stoddert,  1  Cr. 
C.  C,  534. 

§  597.  Partnership.— The  statute  of  Illinois  dispensing  with  proof  of  partnership  in  actions 
by  or  against  partners  on  contracts,  unless  a  plea  in  abatement  is  interposed,  or  verified  pleas 
are  filed  denying  the  execution  of  a  writing  set  up,  applies  to  a  case  where  the  declaration  be- 
gins thus :  A.,  B.  and  C,  trading  as  A.  &  Co.,  complain  of  E.,  F.  and  G.,  trading  as  E.  &  Co.,  and 
•afterwards  refers  to  the  parties  as  *'  plaintiffs  "  and  ''  defendants,"  without  any  addition  of  as 
copartners  aforesaid."    Cooper  t\  Coates,  21  Wall.,  105. 

§  598.  Articles  of  copartnership  are  not  admissible,  in  favor  of  the  partnership  and  against 
others,  on  the  question  when  the  copartnership  was  formed.  Philpot  v,  Gruninger,  14  Wall. ,  570. 

§  599.  In  an  action  against  the  members  of  a  partnership  upon  an  indorsement  in  the  firm 
name  upon  a  promissory  note  by  one  of  the  partners,  evidence  that  by  the  articles  of  copart- 
nership this  partner  had  no  authority  to  bind  the  firm  by  the  indorsement  of  negotiable  paper 
cannot  be  received,  where  the  plaintiff  purchased  the  paper  in  good  faith  for  value,  and  with- 
out notice  of  the  articles  of  copartnership  or  the  purpose  for  which  the  partnership  name  in 
this  instance  had  been  used.     Michigan  Bank  v.  Eldred,  9  Wall.,  644. 

§  600.  Where  a  bank  has  paid  out  funds  of  a  firm  upon  the  individual  check  of  one  of  the 
partners,  who  had  an  account  with  the  bank  but  had  no  funds,  in  an  action  by  the  firm  against 
the  bank,  it  may  be  proved  that  the  money  was  drawn  out  by  the  partner  for  his  individual 
use  and  not  for  partnership  purposes.    Coote  v.  Bank  of  United  States,  8  Cr.  C.  C,  50. 

§  601.  A  dedication  may  be  proved  by  verbal  declarations  of  the  owner,  or  by  a  writing 
signed  by  him ;  and  under  some  circumstances  it  may  be  presumed,  without  proof  of  any  act 
of  dedication,  from  the  acquiescence  of  the  owner  in  the  use  and  occupation  of  the  property 
by  the  public ;  but  to  raise  such  a  presumption  the  use  and  occupation  must  usually  be  adverse 
to  the  title  of  the  oxmer.  This  presumption  may  be  rebutted  by  exercise  of  acts  of  ownership 
by  the  person  claiming  to  be  owner.  Robertson  v.  Town  of  W^ellsville,  1  Bond,  81  <  See 
Dedication. 

§  602.  A  dedication  of  land  to  public  uses  by  parol,  being  an  exception  to  the  rule  that  no 
interest  in  land  shall  pass  without  a  writing,  ought  to  be  shown  plainly  and  distinctly^  and  not 
left  to  be  inferred  from  facts  and  circumstances,  indifferent  in  themselves,  ipd  not  inconsistent 
with  a  contrary  conclusion.  It  should  be  clearly  and  satisfactorily  proved  that  the  dedication 
has  received  the  clear  assent  of  the  owner,  and  was  actually  and  deliberately  made.  Chap^ 
man  v.  School  District  No.  1,  Deady,  139. 

§  608.  The  exhibition  and  publication  of  a  map  of  a  town,  by  the  authorities  thereof ^  with 
certain  spaces  marked  thereon  as  streets  and  public  squares,  is  evidence  of  a  dedicatiom 
Lownsdale  v.  City  of  Portland,  Deady,  89. 

§  604.  Although  a  dedication  of  streets  and  public  grounds  in  a  town  may  be  shown  by  acts 
and  declarations  in  parol,  they  ought  to  be  of  such  public  and  deliberate  character  as  would 
make  them  generally  known,  and  not  of  doubtful  import*    Ibidi 

§  605.  That  land  alleged  to  have  been  dedicated  for  a  street  has  not  been  improved  or  used 
for  that  purpose  is  evidence  against  the  fact  of  dedication^  but  it  is  not  conclusive.  Barclay 
V.  Howell.  6  Pet.,  496. 
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§  606.  Frand. —  To  sustain  an  allegation  of  fraud  and  imposition  in  obtaining  a  conveyance, 
the  whole  circumstances  of  the  case,  as  well  as  the  positive  testimony  and  character  and  rela- 
tions of  the  parties,  are  all  proper  subjects  of  inquiry.  Warner  v,  Daniels,  1  Woodb.  &  M.,  90. 
Seei^  244. 

g  607.  In  actions  for  fraud,  large  latitude  is  alw*ays  given  to  the  admission  of  evidence.  The 
intelit  to  defraud  may  he  shown  by  any  evidence  that  has  a  tendency  to  persuade  the  mind  of 
its  existence.  If  a  motive  exists  prompting  a  particular  line  of  conduct,  and  it  be  shown  that 
in  pursuing  that  line  a  defendant  has  deceived  and  defrauded  one  person,  it  may  justly  be  in- 
ferred that  similar  conduct  towards  another,  at  about  the  same  time,  and  in  relation  to  a  like 
subject,  was  actuated  by  the  same  spirit.  The  defrauding  in  the  one  case  may  therefore  be 
shown  to  prove  an  intent  to  defraud  in  the  other.    Butler  f.  Watkins,  18  Wall.,  456. 

§  608.  It  is  not  competent,  for  the  purpose  of  showing  a  fraud  in  a  particular  transaction, 
to  show  that  the  same  party  has  been  guilty  of  fraud  in  another  separate  and  independent 
transaction,  not  in  any  manner  connected  with  the  matter  in  controversy.  But  if  the  trans- 
action sought  to  be  shown  in  evidence  can  be  connected  with  the  transaction  in  controversy, 
as  evidence  of  a  connected  scheme  to  defraud,  it  is  admissible.  Thus,  in  a  suit  by  creditors  to 
set  aside  as  fraudulent  a  judgment  obtained  against  a  debtor  by  default,  it  was  permitted  to 
be  shown  that  in  another  state,  in  which  the  defendant  also  had  a  store  and  was  engaged  in 
the  same  business,  on  the  same  day,  another  judgment  was  rendered  against  the  defendant 
by  default,  in  favor  of  the  same  person,  and  upon  a  note  which  was  a  part  of  the  same  debt 
for  which  the  judgment  sought  to  be  set  aside  was  rendered.  Smith  v,  Schwed,  9  Fed.  R., 
483. 

§  609.  In  an  action  by  the  purchasers  of  a  mine  against  the  vendors  for  fraud  and  deceit 
practiced  in  making  the  sale,  where  the  plaintiffs  had,  in  order  to  show  a  fraudulent  intent  on 
the  part  of  the  vendors,  introduced  evidence  of  statements  made  to  them,  or  one  of  them,  by 
various  persons,  unfavorable  to  the  character  and  value  of  the  mine,  to  meet  this,  evidence 
was  held  admissible  on  the  part  of  the  defendants,  consisting  of  statements  relative  to  the 
character  and  value  of  the  mine,  made  to  them  prior  to  the  sale,  by  persons  whose  knowledge 
of  the  property  entitled  them  to  speak  with  more  or  less  weight.  The  Emma  Silver  Alining  ' 
Co.  V.  Park,  14  Blatch.,  411. 

§  610.  Where  fraud  in  the  purchase  or  sale  of  property  is  in  issue,  evidence  of  other  frauds 
of  like  character,  committed  by  the  same  person  at  or  near  the  same  time,  is  admissible,  the 
inference  being  that  the  ti'ansactions  proceeded  from  the  same  motive.  Lincoln  r.  Claflin, 
7  Wall.,  132. 

§611.  In  an  action  for  damages  for  the  breach  of  a  contract,  no  evidence  of  fraud  can  be 
given ;  and  if,  from  the  evidence,  the  jury  are  disposed  to  infer  it,  it  ought  not  to  influence 
their  verdict,    Willings  v.  Consequa,  Pet.  C.  C,  301. 

§  612.  Where  it  is  pleaded,  in  defense  to  an  action  on  a  bond,  that  it  was  procured  by  fraud, 
no  evidence  of  fraud  can  be  given  except  of  fraud  in  the  execution  of  the  instrument. 
George  r.  Tate,  12  Otto,  564. 

J5  618.  A  plaintiff  in  ejectment,  by  offering  deeds  in  evidence  for  the  purpose  of  showing 
the  source  of  the  defendant's  title,  is  not  precluded  from  showing  that  the  deeds  are  fraudu- 
lent.   Remington  v.  Linthicum,  14  Pet.,  84;  Linthicum  v.  Remington,  5  Cr.  C.  C,  546. 

g  614.  When  a  case  involves  questions  of  fraud,  wide  latitude  is  allowed  in  the  admission 
of  evidence,  as  the  case  generally  must  be  proved  by  circumstantial  evidence.  Rea  r.  Mis- 
souri,* 17  WaU.,  543. 

§  615.  In  an  action  of  ejectment  the  defendant  was  permitted  to  introduce  evidence  of  fraud 
on  the  part  of  the  person  under  whom  the  plaintiff  claimed,  in  obtaining  from  the  defendant's 
lessor  the  title  relied  on  by  the  plaintiff.    Torrey  v.  Beardsley,  4  Wash.,  242. 

§  616.  If  the  inadequacy  of  the  consideration  of  a  deed  is  so  gross  as  to  shock  the  conscience, 
it  is  per  ae  evidence  of  fraud.    Surget  v.  Byers,  Hemp.,  715. 

§  617.  To  hold  a  party  guilty  of  fraud  in  the  purchase  from  a  trustee,  in  the  absence  of  any 
direct  evidence  of  fraud  or  collusion,  upon  an  inference  drawn  from  an  alleged  inadequacy  of 
price,  such  inadequacy  must  be  proved  beyond  question.    Carpenter  v.  Robinson,  1  Holmes,  67. 

§618.  On  the  question  whether  there  has  been  any  false  and  fraudulent  representations 
made  by  the  defendant  in  making  a  sale  to  the  plaintiff,  all  the  negotiations  of  the  parties  are 
competent.  And  a  representation  made  by  the  defendant  to  a  third  person,  and  communi- 
cated to  the  plamtiff ,  and  which  formed  the  basis  of  the  sale,  is  not  treated  as  res  inter  alios 
acta,  and  may  be  proved.    Crocker  v.  Lewis,  3  Sumn.,  1. 

§  619.  In  order  to  prove  that  a  deed  is  fraudulent  as  against  creditors,  it  is  competent  to 
show  that  the  grantor  was  indebted  at  the  time  of  the  conveyance.  And  for  this  purpose  the 
record  of  judgments  against  the  grantor  may  be  received  in  evidence,  although  the  grantee  in 
the  deed  was  not  a  party  to  them.  Copies  of  the  accounts  on  which  the  judgments  were  ren- 
dered, which  are  spread  upon  the  record,  may,  not  having  been  objected  to,  be  looked  to  for 
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the  purpose  of  showing  that  the  causes  of  action  arose  before  the  date  of  the  deed.    Hinde  v. 
Longworth,  11  Wheat.,  199. 

g  020.  It  is  no  evidence  of  fraud  in  a  contract  for  the  conveyance  of  a  lot,  that  the  owner 
purchased  it  at  a  tax  sale  for  a  small  price,  and  the  other  party  was  to  allow  him  the  full  value 
of  a  good  title  for  it ;  tliat  the  title  under  the  tax  sale  was  worthless ;  that  the  owner  was  a 
shrewd,  speculating  man,  well  acquainted  with  tax  titles,  and  the  other  person  a  plain  and 
unlet tere(l  man.     Fowling  r.  Varnum,  2  Cr.  C.  C,  423. 

g  021.  The  plaintiff  sued  an  administrator  for  work  and  labor  done  and  materials  furnished 
for  the  defendant's  intestate,  which  was  to  be  paid  for  by  the  conveyance  of  a  lot.  Held,  that 
the  plaintiff  could  not  show  that  the  intestate's  title  to  the  lot  was  defective,  unless  accom- 
panied by  evidence  of  fraud  in  the  original  contract  respecting  the  work  and  the  conveyance 
of  the  lot,  or  evidence  showing  that  the  plaintiff  had  a  right  to  rescind  the  contract.     Ibid, 

§  022.  In  a  suit  to  recover  damages  for  the  fraudulent  sale  of  a  mine,  the  defendant  was  a 
director  in  the  plaintiff  corporation.  The  minutes  of  a  meeting  of  the  directors,  held  in  Eng- 
land after  the  defendant  bad  left  that  country,  are  not  admissible  evidence  to  charge  the  de- 
fendant with  knowledge  of  transactions  at  that  meeting.  The  Emma  Mining  Ck>.  v.  Park,  14 
Blatch.,  411. 

g  028.  Where  a  deed  from  father  to  son  is  alleged  to  be  in  fraud  of  creditors,  it  may  be 
shown  that  he  had  the  means  of  paying  his  debts  independent  of  the  property  conveyed  to 
the  son.  And  if  the  deed  states  the  consideration  to  be  love  and  affection,  it  may  be  shown 
that  the  father  was  indebted  to  the  son,  not  for  the  purpose  of  contradicting  the  deed,  but  to 
rebut  the  presumption  of  fraud  attempted  to  be  raised  against  the  deed  by  extrinsic  circum- 
stances.   Hinde  t\  Longworth,  11  Wheat.,  199. 

g  024.^  A  license  to  an  administrator  to  sell  property  already  sold  by  him,  and  a  second  pur- 
chase by  the  same  person,  do  not  show  or  tend  to  show  fraud  in  the  first  sale  or  any  collusion 
between  the  administrator  and  the  purchaser.     Comstock  r.  Crawford,  8  Wall.,  396. 

§  025.  If  the  certificate  required  by  the  thirty-fourth  section  of  the  act  of  1818,  in  order  to 
the  allowance  of  the  bounty  to  a  vessel  licensed  for  the  cod  fisheries,  is  false,  this  is  prima 
facie  evidence  of  fraud  and  deceit  on  the  part  of  the  owner  or  his  agent  in  procuring  the 
bounty.    The  Schooner  Harriet,  1  Story,  251. 

^  020.  Bankruptcy.—  In  an  action  by  the  assignees  of  a  bankrupt  to  recover  property  sold 
under  a  judgment  alleged  to  have  been  given  in  fraud  of  the  bankruptcy  act,  the  amount 
realized  at  the  sale  is  not  conclusive  as  to  the  value  of  the  property,  and  evidence  to  prove  its 
value  may  be  given.    Clarion  Bank  r.  Jones,  21  Wall..  825.    See  Debtor  and  Creditor. 

§  027.  In  an  action  of  trover  by  an  assignee  in  bankruptcy  against  the  bankrupt  and  another 
for  "the  conversion  of  goods  belonging  to  the  estate,  evidence  of  the  receipt  or  collection  of 
money  by  the  bankrupt,  after  his  failure,  is  admissible  as  showing  the  means  to  buy  the  prop- 
erty in  question.  It  may  also  be  shown  that  he  altered  his  books,  and  entered  accounts  as 
balanced,  when  in  fact  they  were  not,  in  order  to  prevent  the  assignee  from  collecting  them, 
and  to  enable  him,  the  bankrupt,  to  collect  them,  although  the  books  themselves  are  in  court. 
Carr  r.  Gale,  8  Woodb.  &  M.,  38. 

g  028.  Where  an  alleged  act  of  bankruptcy  is  of  a  doubtful  character,  evidence  to  show  tl.e 
circumstances  of  the  transaction  is  admissible.  Evidence  of  particular  acts  of  bankruptcy, 
other  than  those  specified  in  the  petition,  cannot  be  admitted.  Ex  parte  Potts,  1  Crabbe, 
409. 

§  029.  In  a  suit  by  an  assignee  in  bankruptcy  for  the  conversion  of  goods  belonging  to  the 
estate,  where  the  case  stood  on  a  charge  of  fraudulent  conveying  of  the  goods  to  screen  the 
bankrupt  from  his  creditors,  and  it  was  therefore  material  to  show  that  he  had  property  to 
conceal,  evidence  tending  to  prove  this  fact,  by  showing  that  he  had  fraudulently  absti'acted  a 
portion  of  his  assets  in  a  former  failure,  and  two  years  thereafter  begun  business  as  agent,  was 
held  admissible  as  tending  to  sustain  the  material  i)oint  in  the  case,  and  not  as  merely  creating 
a  prejudice  against  him  in  the  minds  of  the  jury.     Carr  v.  Gale,  Dav.,  328. 

§  080.  The  decree  in  bankruptcy  and  the  appointment  of  the  assignee  is  prima  facie  evi- 
dence, under  the  law  of  1841,  of  the  right  of  tlie  assignee  to  sue.  The  petition  for  bankruptcy 
need  not  be  produced.    Ibid, 

§  081.  Insurance. —  In  an  action  on  a  fire  insurance  policy,  where  the  defense  is  that  the 
plaintiffs  burned  their  own  property  covered  by  the  policy,  it  is  not  necessary  that  the  degree  - 
of  proof  to  maintain  the  defense  should  be  the  same  as  if  the  plaintiffs  were  on  trial  under  an 
indictment  for  wilfully  burning  the  property  to  defraud  the  insurance  companies.  The  rule 
in  civil  cases,  that  the  issues  are  determined  upon  the  weight  or  preponderance  of  the  evidence, 
<ibtains  in  such  a  case.  But  the  proof  should  be  such  as  clearly  satisfies  the  jury  of  the  truth 
of  the  defendant's  proposition.    Scott  r.  Home  Insurance  Company,  1  Dill..  105. 

^  032.  Preliminary  proofs  presented  to  an  insurance  company  in  compliance  with  the  con- 
dition of  the  policy  are,  in  an  action  on  the  policy,  admissible  as  prima  facie  evidence  of  the 
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facts  stated  therein,  against  the  insured  and  on  behalf  of  the  company.  Insurance  Ck>mpan7 
V.  Newton,  23  Wall,  32. 

§  688.  In  a  suit  on  an  insurance  policy,  which  by  its  terms  will  be  avoided  by  any  change  in 
the  title  or  x>ossession  of  the  property  without  the  consent  of  the  insurance  company,  a  deed 
of  the  property  by  the  owner  who  procured  the  insurance,  acknowledged  but  not  recorded, 
without  evidence  of  delivery  or  possession  under  it,  cannot  be  read  in  evidence  to  show  such 
change  of  title  or  possession.    Humphrey  v.  Hartford  Fire  Ins.  Co.,  15  Blatch.,  35. 

§  684.  In  an  action  on  a  life  insurance  policy  requiring  due  notice  and  satisfactory  evidence 
of  the  death  of  insured  and  of  the  just  claim  of  the  assured  to  be  given  to  the  company,  it  is 
no  objection  to  the  admission  in  evidence  of  the  policy  and  proofs  of  death  served  on  the  com- 
pany, that  such  proofs  disclose  the  fact  that  the  insured  committed  suicide,  when  the  policy, 
by  its  terms,  was  to  become  void  if  the  insured  should  **  die  by  his  own  hand."  Insurance  Co. 
V.  Rodel,  5  Otto,  232. 

§  68o.  Where  a  policy  of  insurance  does  not  require  that  proof  of  the  death  of  the  person 
whose  life  was  insured  shall  be  accompanied  by  proof  of  his  age  at  the  time  of  his  death,  but 
proofs  of  his  age  are  sent  in  with  the  proofs  of  his  death,  and  they  conflict  with  the  statement 
as  to  his  age  in  the  application,  it  may  be  shown  that  the  statement  of  his  age  in  such  proofs 
is  incorrect  and  a  mistake,  although  notice  has  not  been  given  to  the  insurers  before  the  trial 
that  such  evidence  will  be  introduced.  Connecticut  Mut.  Life  Ins.  Co.  v.  Schwenk,  4  Otto, 
598. 

§  686.  Where  it  had  been  stipulated  by  the  parties  in  a  suit  on  an  insurance  policy,  the  issue 
being  whether  there  had  been  a  fraudulent  representation  made  by  the  applicant  to  the  com- 
pany, that  all  the  original  papers  filed  in  the  cause,  and  which  were  competent  evidence  for 
either  side,  should  be  read  in  evidence,  the  certificate  of  the  company's  medical  examiner  and 
a  written  statement  of  its  agent,  both  made  at  the  time  of  the  application,  and  both  certifying 
that  th^  applicant  for  insurance  was  a  first-class  risk,  were  held  to  have  been  rightly  admitted 
in  evidence,  the  two  papers  having  been  appended  to  the  proposals  for  insm-ance  and  declara- 
tion, and  the  proposals  and  declaration  having  been  by  name  made  a  part  of  the  pleas.  Insur- 
ance Company  V.  Mahone,  21  Wall.,  152. 

§  687.  In  this  case,  which  was  an  action  upon  a  policy  of  insurance  upou  goods  shipped  by 
water,  to  recover  an  average  loss  on  account  of  fifteen  bales  of  cotton,  being  a  part  of  the  cargo, 
the  court  held  that  the  difference  between  the  soiind  and  the  damaged  bales  at  the  port  of  de- 
livery might  be  proved,  without  producing  the  invoice,  as  the  whole  cargo  was  valued  together 
in  the  policy  without  any  value  being  affixed  to  each  bale.  The  court  remarked,  however, 
that  the  production  of  the  invoice  wias  the  proper  rule.    Bentaloe  v.  Pratt,  Wall.  C.  C,  58- 

g  688.  In  an  action  for  an  average  loss  on  account  of  damage  by  sea  to  goods  insured,  the 
survey  caused  to  be  made  by  the  captain  at  the  port  of  delivery  before  breaking  the  bulk  is 
not  an  essential  piece  of  evidence  to  make  out  the  title  of  the  insured  to  his  indemnity,  if  he 
can  prove  the  loss  without  it.    Ibid^ 

§  689.  In  an  action  upon  a  policy  of  insurance  upon  a  vessel,  where  she  put  into  a  foreign 
port  for  repairs  during  the  voyage,  a  survey  there  directed  by  order  of  the  American  consul, 
and  a  report  made,  caiinot  be  admitted  in  evidence.  It  might  be  otherwise  if  it  were  shown 
that  there  were  no  tribunals  at  that  place  to  which  an  application  could  be  regularly  made  for 
a  survey  and  condemnation.    Cort  v.  Delaware  Ins.  Co,,  2  Wash.,  375. 

§  640.  The  whole  record  of  the  proceedings  of  an  admiralty  court  in  which  the  property  in- 
sured has  been  condemned  cannot  be  read  in  evidence  in  an  action  against  the  underwriters. 
The  sentence  is  all  that  is  necessary  and  proper  to  be  read,  in  order  to  explain  the  ground  upon 
which  it  went,  where  it  is  free  from  ambiguity.  There  are  some  purposes  for  which  the  rec- 
ord may  be  referred  to.  But  the  party  wishing  to  bring  himself  within  any  of  these  excep- 
tions must  state  the  purjxyse  for  which  he  means  to  read  any  other  part  of  the  record  and 
confine  himself  to  that  point.     Marshall  v.  Union  Ins,  Co.,  2  Wash.,  452. 

§  641.  In  an  action  against  underwriters  on  a  loss  by  capture,  the  captahi's  protest  is  not 
essential  to  prove  the  loss.  It  may  be  proved  by  other  evidence.  Ruan  v,  Gardner,  t  Wash., 
145. 

§  642.  In  an  action  against  underwriters  on  a  loss  by  capture,  the  protest  of  one  of  the  aail- 
ors  of  the  captured  vessel,  made  after  his  return  to  the  United  States,  and  delivered  to  the 
broker  of  the  defendants,  is  proper  evidence  to  prove  a  compliance  with  a  provision  in  the  pol- 
icy as  to  proofs  of  loss.     But  the  facts  stated  in  it  are  not  evidence  to  prove  the  loss.    Ibid, 

§  648.  In  a  suit  on  a  policy  of  insurance,  where  an  averment  of  individual  Interest  is  made, 
evidence  of  the  interest  of  a  copartnership  is  not  admissible.  Graves  v,  Boston  Ins.  Co.,  2  Cr., 
419. 

§  644.  Assanlt  —  Mitigation  of  damages.— In  an  action  of  assault  and  battery,  the  defend- 
ant may  give  in  evidence,  in  mitigation  of  damages,  facts  tending  to  show  great  excitement 
and  provocation.    The  circumstances  causing  the  provocation  being  the  correction  cf  the  dt  - 
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fendaiit*s  son  by  t lie  plaintiff,  who  was  schoolmafiter  to  the  boy,  evidence  of  tlie  circumstances 
attending  the  correction  of  the  son  is  not  admissible,  since  it  would  be  neither  a  justification, 
nor  a  mitigation  of  the  damages.  But  evidence  is  admissible  to  show  the  situation  of  the  tran&- 
action,  the  account  the  boy  gave  of  it  on  his  father's  first  seeing  him,  and  the  conduct  nnd 
declarations  of  the  latter  from  that  time  to  the  time  of  the  attack  on  the  plaint itf.  in  order 
to  show  whether  the  defendant  acted  under  sudden  excitement.  Cushman  i\  Waddell,  1 
Bald.,  57. 

§  (>4o.  Libel  and  slander. —  In  an  action  for  a  libel  which  charged  the  plaintiff  with  being 
a  conspirator,  and  recorded  as  such  on  the  journals  of  congress,  the  defendant  was  allowed, 
in  mitigation  of  damages,  to  give  in  evidence  the  journals  of  congress,  to  show  that  the  charge 
was  taken  from  them,  and  that  the  defendant  was  not  the  author  of  the  scandal.  Roniayno 
r.  Duane,  3  Wash.,  246. 

^  64d.  In  an  action  against  a  newspaper  for  libel,  the  plaintiff  may  show  the  recurrence  of 
similar  libels  in  the  same  paper,  adducing  particular  instances,  in  order  to  show  general  reck- 
lessness in  the  conduct  of  the  paper  in  printing  libels.  Such  evidence  bears  on  the  question  of 
damages.     Gibson  r.  Cincinnati  Enquirer,  2  Flip.,  121. 

^647.  In  an  action  of  slander  for  words  spoken  in  relation  to  the  credit  of  the  plaintiff,  the 
defendant  may,  in  mitigation  of  damages,  give  evidence  that  the  plaintiff  is  generally  reputed 
not  to  be  punctual  in  the  payment  of  his  debts.    Turner  v.  Foxall,  2  Cr.  C.  C,  824. 

§  64S.  In  an  action  for  slander,  evidence  of  general  good  character  cannot  be  offered  by  the 
plaintiff  in  answer  to  the  evidence  of  the  defendant  tending  to  prove  the  truth  of  the  words. 
The  defendant  may  offer  evidence  of  the  general  bad  character  of  the  plaintiff  in  order  to 
reduce  the  damages.  After  this  has  been  done,  but  not  until  then,  the  plaintiff  may  offer  evi- 
dence of  his  previous  good  character.  But  although  no  direct  evidence  of  general  bad 
character  be  offered  by  the  defendant,  if  the  proof  he  does  offer  in  support  of  the  plea  of  jus- 
tification is  insufficient  to  sustain  the  charge,  but  has  a  legitimate  tendency  to  prove  the  gen- 
eral character  of  the  plaintiff  bad  in  the  particular  in  question,  and  so  to  reduce  the  damages, 
the  plaintiff  may  encounter  it  by  proof  of  general  good  character  in  that  particular.  Wright 
V.  Schroeder,  2  Curt.,  548. 

^  640.  In  slander  the  defendant  was  allowed  to  give  evidence  in  mitigation  of  damages  of 
the  grounds  of  his  belief  that  the  charge  was  true.    Cooke  v.  O'Brien,  2  Cr.  C.  C,  17. 

S§  6oO.  The  libelous  publication  itself  may  be  submitted  to  the  jury  upon  the  question  of 
maUce.     White  v.  Nicholls,  8  How.,  266. 

§  6ol.  Hallcions  prosecution,  etc. — In  an  action  for  malicious  prosecution  in  charging  the 
plaintiff  before  an  alderman  with  having  stolen  certain  articles,  papers  taken  from  the  person 
of  the  plaintiff  by  the  alderman,  without  the  request  or  interference  of  the  defendant,  and 
which  were  used  on  the  trial  of  the  charge,  were  permitted  to  be  given  in  evidence  by  the 
defendant.    Munns  r.  Dupont,  8  Wash.,  81. 

<^  6o2.  In  an  action  for  maliciously  holding  the  plaintiff  to  bail  upon  a  ne  exeat y  the  bill  and 
afildavit,  and  order  of  the  judge,  are  prima  facie  evidence  of  probable  cause.  Zantzinger  v. 
Weightman,  2  Cr.  C.  C,  478. 

§  65 JL  In  an  action  for  maliciously  holding  the  plaintiff  to  bail,  upon  a  ne  exeat,  for  a  much 
larger  sum  than  was  due,  the  plaintiff  may  show  that  his  character  has  suffered  in  the  pubiic 
estimation  in  consequence  of  the  process  of  ne  exeat  and  the  proceedings  thereon,  tut  not  that 
it  has  suffered  in  consequence  of  injurious  reports  circulated  by  the  defendant,  although  such 
declarations  of  the  defendant  might  be  given  in  evidence  to  prove  malice.  Nor  can  the  plaint- 
iff in  such  an  action  give  evidence  of  any  special  damage  which  he  has  not  specially  averred 
in  the  declaration.    Ibid, 

§  664.  The  plaintiff,  having  been  arrested  and  imprisoned  by  certain  officers  of  the  army  for 
alleged  acts  of  aiding  and  abetting  deserters,  brought  an  action  for  false  imprisonment.  It 
held  that  the  defendants  might  show,  in  mitigation  of  damages,  that  they  acted  from  a 
of  duty,  and  not  from  malice,  and  that  the  truth  of  the  case  as  it  actually  existed  at  the 
time  of  the  arrest  sustained  the  belief  under  which  they  acted,  and  to  that  end  might  prove 
acts  of  the  plaintiff  in  pi*ocuring  the  enlistment  of  men  and  their  desertion  after  obtaining  the 
bounty,  although  such  acts  were  not  known  to  the  defendants  until  after  the  commencement 
of  the  suit.    Beckwith  r.  Bean,  8  Otto,  2C6. 

g  65«.  In  case  for  enticing  a  serfaut,  if  the  defendant,  knowing  that  the  servant  had  de- 
serted the  plaintiff's  service,  employed  and  harbored  him,  this  is  presumptive  evidcuce,  from 
which  the  jury  may  infer  that  he  enticed  the  servant  away.    Milbume  r.  Byrne,  1  Cr.  C.  (.'., 

339. 

$i  Soft.  In  an  action  on  the  case  for  receiving  the  plaintiff^s  slave  and  bringing  him  into  the 
District  of  Columbia,  knowing  him  to  be  the  plaintiff's  slave,  the  scienter  need  not  be  proved. 
But  in  an  action  for  enticing  the  slave  from  the  service  of  the  plaintiff,  knowing  him  to  be  the 
plaintifTs  slave,  the  acienter  must  be  proved.    Stanback  v.  Waters,  4  Cr.  C.  C,  2. 
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657-^71.  EVIDENCE. 

§  057.  Sedaction. — In  an  action  npon  the  cacc  for  the  seduction  of  the  plaintiff's  daughter, 
whereby  he  lost  her  service,  a  promise  of  marriage  on  the  part  of  the  defendant  may  be 
proved  as  showing  the  means  by  which  the  seduction  ^was  accomplished.  Mudd  v.  Clements, 
o  Or,  O.  0«,  o. 

§  658.  Damages — Personal  injuries. —  The  omission  of  a  known  legal  duty  is  such  strong 
evidence  of  negligence  and  carelessness,  that  in  every  case  of  collision  where  one  of  the  ves- 
sels did  not  display  the  signal-light  prescribed  by  law,  that  vessel  should  be  held  in  fault  alto- 
gether, unless  clear  and  indisputable  evidence  establishes  the  contrary.  Taylor  v.  Harwood, 
Taney,  437. 

§  659.  When  a  passenger  is  injured  by  the  upsetting  of  a  stage-coach,  it  is  prima  fade  evi- 
dence of  negligence  on  the  part  of  the  cai*rier.    Saltonstall  v.  Stockton,  Taney,  11. 

§  660.  In  an  action  against  a  ]*ailroad  company  for  the  burning  of  buildings  by  fire  com- 
municated from  a  locomotive  of  the  defendant,  the  issue  being  whether  the  defendant  has 
been  guilty  of  negligence,  evidence  of  the  usual  practice  of  other  railroad  companies  in  that 
section  of  the  country  is  inadmissible.    Grand  Trunk  R.  Co.  v,  Richardson,  1  Otto,  454. 

§  661,  In  an  action  against  a  railroad  company  for  damages  for  the  burning  of  the  plaint- 
ifiTs  buildings,  by  fire  communicated  by  a  locomotive  of  the  defendant,  the  plaintiff  was  al- 
lowed to  prove  that,  at  various  times  during  the  same  summer  before  the  fire  c^pcurred,  some 
of  the  defendant's  locomotives  scattered  fire  when  going  by  the  buildings  burned,  without 
showing  that  either  of  those  which  the  plaintiff  claimed  communicated  the  fire  was  among 
the  number,  and  without  showing  that  the  locomotives  were  similar  in  their  make,  their  state 
of  repair,  or  their  maDagement,  to  those  claiming  to  have  caused  the  fire  complained  of.  This 
evidence  was  held  to  have  been  correctly  admitted,  as  tending  to  prove  the  possibility,  and  a 
consequent  probability',  that  some  locomotive  caused  the  fire,  and  as  tending  to  show  a  negli- 
gent habit  of  the  officers  and  agents  of  the  railroad  company.     Ibid. 

§  6(i2.  In  an  action  by  a  passenger  for  injuries  received  from  the  overturning  of  the  coach, 
the  defendauti  cannot  prove  a  custom  on  that  route  to  carry  as  many  passengers  as  were  in 
the  stage  at  the  time.    Maury  v,  Talmadge,  2  McL.,  157. 

§  668.  In  an  action  to  recover  damages  for  injuries  received  from  the  upsetting  of  a  stage, 
in  which  plaintiff  was  a  passenger,  the  plaintiff,  having  taken  his  seat  at  an  intermediate  point 
on  the  route,  cannot  introduce  evidence  of  a  contract  by  the  agent  of  the  line  with  the  passen- 
gers, at  the  beginning  of  the  route,  not  to  receive  more  than  a  certain  number  of  passengers. 
Ibid. 

§  684.  In  an  action  by  a  drover  against  a  railroad  company  for  injuries  received  while  trav- 
eling on  a  cattle-train,  the  casualty  having  been  caused  by  changing  cabousee  in  the  night  and 
requiring  the  plaintiff  to  ride  upon  top  of  the  freight  cars  for  a  distance  before  reaching  the 
second  caboose,  the  plaintiff  was  allowed  to  prove  the  manner  of  changing  cabooses  after 
the  injury,  in  order  to  show  that  the  change  might  just  as  well  have  been  made  so  as  not  to 
compel  the  plaintiff  to  ride  on  top  of  the  freight  cars.  Indianapolis  &  St.  Louis  R.  Co.  t*. 
Horst,  3  Otto,  291. 

§  665.  In  an  action  to  recover  damages  alleged  to  have  been  sustained  to  the  person  of  the 
plaintiff  by  falling  into  the  defendant's  cellar,  evidence  of  the  suffering  caused  to  the  plaint- 
iff by  the  injury  may  be  given.    Beardsley  t\  Swann,  4  McL.,  333. 

§  666.  In  an  action  by  a  physician  to  recover  compensation  for  injuries,  it  is  admissible  to 
show  the  extent  of  his  practice,  and  also  that  it  was  a  time  of  great  sickness,  in  order  to  enable 
the  jury  to  ascertain  the  amount  of  damages  sustained.   Nebraska  City  v,  Campbell,  2  Black,  590. 

§  667.  Collision. —  Whenever  a  collision  happens  between  a  steamboat  and  a  sailing  vessel, 
and  it  appears  that  there  was  no  other  look-out  on  board  the  steamboat  but  the  helmsman,  or 
that  such  look-out  was  not  stationed  in  a  proper  place,  or  not  actually  and  vigilantly  employed 
in  his  duty,  it  must  be  regarded  as  prima  Yacie  evidence  that  the  accident  was  occasioned  by 
her  fault.    The  Propeller  Genesee  Chief  v.  Fitzhugh,  12  How.,  443.    See  Mabitime  Law. 

§  668.  If  exemplary  damages  are  claimed  in  a  case  of  collision,  evidence  may  be  given  of 
acts  prior  to  the  collision.  But  the  evidence  must  be  confined  to  acts  prior  to  and  at  the  time 
of  the  colUsion.     Ralston  v.  State  Rights,  1  Crabbe,  22. 

§  669.  In  cases  of  collision,  a  chart  or  diagram  exhibiting  the  relative  positions  of  the  vessels 
is  entitled  to  very  little  consideration.  The  Steamboat  Narraganeett,  Olc,  246;  The  Sloop 
Ai-gus,  Olc,  304. 

$$  670.  The  protest  of  the  captain  and  crew,  made  just  after  a  collision,  if  not  competent 
evidence  of  any  fact  stated  in  it,  may  be  used  to  corroborate  their  testimony  given  in  a  suit 
growing  out  of  the  collision.  Fashion  v.  Wards,  6  McL.,  152;  The  Pacific  &  Brig  Fashion, 
Newb.,  8, 

§  671.  The  official  dnties  of  an  ofiicer  cannot  be  proved  by  the  testimony  of  a  witness  who 
has  since  held  the  office  as  to  what  the  witness'  duties  were  when  he  held  the  offici'.  John- 
ston V.  Jones,  1  Black,  210.     See  ^§  382,  387,  492. 
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§  672.  Insanitj.—  If  a  particular  act  is  assailed  for  the  alleged  insanity  of  the  party,  regard 
must  be  had,  in  the  absence  of  direct  testimony  on  the  point,  to  all  the  attending  circum- 
stances, the  reasonableness  of  the  act  itself,  and  its  approval  by  the  family  and  relations  of  the 
party.    Hall  v,  Unger,  4  Saw.,  673. 

g  678.  The  testimony  of  witnesses  to  the  effect  that  a  certain  person  was  mentally  incapa- 
ble of  contracting  at  the  time  of  making  a  certain  contract  is  entitled  to  very  little  weight, 
where  such  witnesses  reside  in  a  different  state  and  many  hundred  miles  from  such  person, 
and  had  not  seen  her  for  many  years  preceding  the  contrtu^t  which  it  is  essayed  to  vacate,  nor 
had  any  communication  with  her ;  nor  had  any  knowledge  of  the  contract  until  after  its  com- 
pletion, nor  of  the  state  of  mind  or  health  of  the  person  at  the  time  when  the  contract  was 
found.    Eyre  v.  Potter,  15  How.,  42. 

§  674.  Shipping,  shlp^s  papers,  etc— In  ordinary  cases  a  ship's  papers  furnish  prima  facie 
a  sufficient  proof  that  the  vessel  is  owned  by  the  persons  whoso  names  appear  upon  them. 
But  this  evidence  cannot  be  deemed  satisfactory,  if  the  trade  is  such  that  disguises  and  frauds 
are  common,  and  it  can  be  carried  on  only  under  certain  flags  with  safety  and  success.  La 
Jeune  Eugenie,  2  Mason,  409.    See  Maritime  Law. 

§  67o.  The  usual  evidence  of  property  in  a  vessel  is  the  registry  and  biU  of  sale,  if  there  be 
such  papers;  and  of  the  cargo,  the  invoice,  bill  of  lading,  bill  of  sales,  etc.  But  this  is  not 
the  only  evidence  which  may  be  given,  and  it  is  not  always  the  best.  United  States  v.  Jones, 
3  Wash.,  209. 

§  676.  In  general,  the  commission  of  a  public  ship,  signed  by  the  proper  authorities  of  the 
nation  to  which  she  belongs,  is  complete  proof  of  her  national  character.  A  bill  of  sale  need 
not  be  produced.  Nor  will  the  courts  of  a  foreign  country  inquire  into  the  means  by  which 
the  title  to  the  property  has  been  acquired.  The  Santissima  Trinidad  and  The  St.  Ander,  7 
Wheat,  288. 

§  677.  Upon  an  incidental  question  not  affecting  the  title  of  the  parties,  the  enrollment  of  a 
boat  pursuant  to  the  act  of  congress  is  prima  facie  evidence  of  the  port  to  wliich  it  belongs ; 
and  will  be  held  conclusive,  unless  contradicted  by  clear  evidence.  Evidence  of  the  notorious 
residence  of  the  owner  at  a  place  different  from  that  stated  in  the  enrollment  would  doubtless 
be  admissible,  and  might  be  available  in  contradiction  of  the  enrollment.  The  Steamboat 
Superior — The  Steamboat  Troy,  Newb.,  176. 

^678.  The  manifest,  filed  in  the  custom-house,  of  a  vessel's  cargo  is  competent  evidence  that 
certain  goods  were  not  in  the  manifest  of  the  cargo.  United  States  r.  Steamship  Missouri, 
9  Blatch.,  433. 

§  679.  An  entry  of  a  cargo  made  at  the  custom-house,  which  covers  only  a  part  thereof,  is 
prima  facie  evidence  that  the  duties  were  not  paid  on  the  residue.  United  States  v.  Certain 
Hogsheads  of  3Iolasses,  1  Curt.,  276. 

^  6S0.  If  a  survey  and  condemnation  of  a  vessel  be  read  merely  to  show^  that  a  survey  and 
condemnation  has  taken  place,  and  not  as  evidence  of  any  fact  stated  in  it,  the  party  intrc- 
duciug  it  is  not  thereby  prevented  from  offering  evidence  to  contradict  the  statements  and 
impeach  the  credit  of  the  surveyors  whose  depositions  are  read  by  the  other  side.  W^atson  r. 
Insurance  Co.  of  North  America,  2  Wash.,  480. 

$681.  The  ease  with  which  a  stranded  vessel  was  got  off  by  the  purchaser  of  such  vessel  is 
evidence  in  determining  the  necessity  and  good  faith  of  the  sale  by  her  master.  The  Henry, 
Bl.  &  How.,  465. 

§  682.  When  repairs  are  made  by  the  master  upon  a  regular  survey,  and  upon  the  recom- 
mendation of  the  surveyors,  it  is  prima  facie  evidence  of  their  propriety.  The  Ship  Forti- 
tnde,  3Sumn.,  228. 

§  683.  On  the  question  of  the  loss  of  a  vessel,  the  deposition  of  the  master  describing  the 
injury  which  made  it  nece&ary  to  put  into  port  for  repairs,  and  stating  that  no  other  vessel 
c  >uld  be  obtained  to  carry  the  cargo,  is  admissible  in  evidence,  not  to  prove  the  proceedings  on 
the  survey  and  condemnation -of  the  vessel,  but  that  he  coincided  in  the  opinion  as  to  the 
unseaworthiness  of  the  vessel.    Catlett  t\  Pacific  Insurance  Co.,  1  Paine,  594. 

^  6S4.  The  report  of  smrveyors  that  a  vessel  was  unsound  on  the  17th  of  November,  when  she 
put  into  port  for  repairs,  is  not,  in  the  absence  of  all  other  evidence,  conclusive  proof  that  she 
was  unsound  on  the  24th  of  October  of  the  same  year,  when  she  started  on  the  voyage.  Marine 
Insurance  Co.  of  Alexandria  i\  Wilson,  8  Cr.,  187. 

^  68o.  On  the  question  of  the  seaworthiness  of  a  vessel  at  a  particular  time,  evidence  of  voy- 
a$^  performed  either  before  or  after  the  time  in  question  is  admissible  only  so  far  as  a  fair 
inference  may  be  drawn  from  it  as  to  the  condition  of  the  vessel  at  that  time.  The  Vincennes, 
3  Ware,  171. 

§  686.  An  enrollment  describing  a  person  as  master  of  a  vessel  is  evidence  of  the  fact  that  he 
was  master  at  the  time  it  was  made,  and  it  may  be  presumed  that  the  same  state  of  facts  exists 
until  a  change  is  shown.    Fox  v.  Holt,*  86  Conn. ,  558. 
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§  687.  The  shipping  articles,  signed  by  a  seaman,  are  prima  facie  evidence  that  he  was  on 
board.    Malone  v.  Brig  Mary,  1  Pet.  Adm.,  189. 

§  088.  Where  the  plaintiff  had  sued  the  master  in  admiralty  for  his  wages,  the  answer  of  the 
master  was  admitted  in  evidence  in  the  suit  at  law.    Rambler  v,  Choat,*  1  Cr.  C.  C,  167. 

§  680.  In  an  action  by  seamen  for  wages,  they  may  prove  their  contract  by  other  evidence, 
and  need  not  produce  the  shipping  articles.    The  Trial,  Bl.  &  How.,  94. 

§  690.  To  prove  that  the  discharge  of  a  seaman  at  a  foreign  port  was  by  the  authority  of  the 
United  States  consul  at  that  place,  the  certificate  should  present  a  distinct  impression  of  a  seal 
so  that  it  may  be  identified  and  discriminated.    The  Atlantic,  Abb.  Adm.,  451. 

§  69 1 .  A  charge  made  on  the  shipping  ai-ticles,  of  pay  advanced  to  a  seaman  at  the  commence- 
ment of  the  voyage,  is  not  evidence  unless  supported  by  an  oath.  The  David  Pratt,  1  Ware, 
495. 

g  602.  The  testimony  of  experienced  and  credible  seamen  as  to  the  condition  of  the  weather 
at  sea  is  more  reliable  evidence  than  the  rqports  of  the  officers  of  the  signal  service.  The  San- 
dringham,  10  Fed.  R.,  556. 

§  693.  The  opinion  of  the  master  that  the  vessel  was  loaded  with  all  she  oould  safely  carry 
is  entitled  to  great  weight  on  the  question  whether  he  received  on  board  all  that  the  charterers 
had  a  right  to  require,  and  very  clear  evidence  of  a  mistake  should  be  required  before  his  act 
is  pronounced  against  by  the  court.    Weston  v.  Foster,  2  Curt,  119. 

§  694.  A  measurement  of  repairs,  taken  in  the  presence  of  the  master,  and  proved  by  the 
deposition  of  the  measurer,  is  entitled  to  more  weight  than  an  ex  parte  measurement.  Hard- 
ing v.  Handy,  11  Wheat.  103. 

§  695.  The  act  of  congress  permitting  the  seaman,  in  a  suit  for  wages,  to  state  the  contents 
of  the  shipping  articles,  where  the  master,  when  required,  does  not  produce  them,  is  construed 
to  restrict  such  statements  to  those  provisions  of  the  articles  which  the  act  of  congress  desig- 
nates as  essential  to  the  contract ;  and  does  not  permit  the  statements  of  the  seaman  to  prove 
that  he  has  performed  the  voyage  agreed  upon.    The  Brig  Osceola,  01c. ,  450. 

§  696.  There  must  be  probable  evidence  that  the  shipping  articles  are  in  the  possession  of  the 
master  or  owner,  or  in  a  situation  to  be  produced  by  them  in  court  on  the  trial,  before  the  mar- 
iner can,  under  the  act  of  congress,  in  a  suit  for  wages,  substitute  his  own  statement  of  their 
oontents.    Ibid. 

^  697.  The  shipping  articles  are  admitted  in  admiralty,  in  a  controversy  between  the  master 
and  owner,  as  prima  facie  evidence  of  the  terms  of  hire  of  the  master  and  his  apprentice,  though 
they  are  not  conclusive.  It  is  incumbent  on  the  owner,  if  he  wishes  to  contest  the  verity  of 
the  shipping  articles,  to  offer  evidence  of  fraud,  mistake  or  interpolation.  WiUard  v.  Dorr,  3 
Mason,  161. 

g  698.  lu  admiralty.— Courts  of  admiralty  are  not  bound  by  all  the  rules  of  evidence  which 
are  apphed  in  the  courts  of  common  law,  and  they  may,  where  justice  requires  it,  take  notice 
of  matters  not  strictly  proved.  Thus,  in  an  action  against  a  foreign  vessel  to  enforce  alleged 
liens  for  supplies  furnished  her  at  the  port  of  New  York,  where  it  was  set  up  in  defense  that 
the  vessel  had  been  discharged  of  the  lien  by  reason  of  her  subsequent  condeumation  and  sale 
a?  unseaworthy,  at  St.  Thomas,  and  the  lien  thereby  transferred  to  the  proceeds  of  that  sale, 
it  was  held  that  copies  of  documents  pertaining  to  the  condemnation  and  sale  of  the  vessel, 
certified  by  the  British  consul  to  be  true  copies  of  the  official  documents  on  file  in  his  office, 
and  which  had  been  proved  by  a  deposition  some  time  before  the  trial,  so  that  the  opposite 
pjirty  was  not  taken  by  surprise,  wei*e  admissible  in  evidence,  though  not  made  evidence  by 
any  statute,  and  not  admissible  in  a  common  law  proceeding  for  any  purpose.  The  Bark  J. 
F.  Spencer,  3  Ben.,  337.    See  §§  667,  674.    See  Mahitime  Law. 

g  699.  The  rules  as  to  the  competency  and  incompetency  of  witnesses,  known  to  the  com- 
mon law,  are  adopted  in  the  court  of  admiralty  in  the  exercise  of  its  jurisdiction  as  an  in- 
stance court.    The  Schooner  Boston  and  Cargo,  1  Sumn.,  329. 

§  700.  Rules  of  evidence  prescribed  by  state  statutes  do  not,  under  the  thirty-fourth  section 
of  the  judiciary  act  of  1789,  prevtiil  in  proceedings  in  admiralty.  The  Ship  W^iUiam  Jarvis,  1 
Spr.,  485, 

g  701.  The  statute  of  Maine  allowing  parties  to  be  examined  as  witnesses  dors  not  apply  to 
couits  of  admiralty.    The  Australia,  3  Ware,  240. 

§  702.  In  an  action  by  a  seaman  against  his  officer  for  assault  and  battery,  it  is  not  sufficient 
for  the  libelant  to  prove  a  rash  and  i)erhap8  unnecessary  blow  by  which  no  special  injury 
was  done.  The  same  rule  cannot  be  applied  that  holds  in  ordinary  assaults.  Benton  v.  AVhit- 
ney,  1  Crabbe,  417. 

i:;  708.  A  bottomry  bond  is  prima  facie  proof  that  the  amount  obtained  on  it  has  been  act- 
ually furnished  to  the  vessel.    Cohen  v.  The  Amanda,  1  Crabbe,  277. 

§  704.  Answers  to  interrogatories  propounded  by  petitioners  in  admisalty,  though  analogous 
to  the  decisory  oath  of  the  civil  law,  are  no  more  evidence  for  one  party  than  for  the  other 
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and  will  not  be  conclusive  for  either,  where  the  weight  of  the  proofs  in  the  case  preponderates 
against  the  fact  sworn  to,  or  where,  by  self-contradiction,  suspicion  attaches  to  the  fidelity  of 
the  answers.    The  L.  B.  Goldsmith,  Newb.,  123. 

§  705.  The  rule  that  the  testimony  for  the  condemnation  of  a  vessel  must  be  obtained  di- 
rectly from  documents  or  witnesses  found  on  board  her  at  the  time  of  capture  was  departed 
from  where  the  crew,  at  their  request,  were  put  on  shore  after  the  capture.  Witnesses  from 
the  capturing  Vessel  were  allowed  to  testify.    Schooner  Zavalla,  Bl.  Pr.  Cas.,  173. 

§  706»  The  issuing  of  a  commission  to  take  evidence  in  the  enemy's  country  is  contrary  to 
the  practice  of  the  prize  court.    The  Diana,  2  Grail.,  03. 

§  707.  The  taking  of  evidence  in  trials  in  admiralty  by  questions  and  answers,  instead  of  by 
way  of  narrative,  rebuked.    The  Syracuse,  6  Blatch.,  238. 

§  708.  The  testimony  of  salvors  or  others  who  are  parties  to  a  suit  in  admiralty  ought  not 
to  be  taken  except  under  a  special  order  of  the  court  for  the  purpose,  showing  cause  as  is  done 
in  chancery  proceedings,  in  order  that  the  court  may  limit  the  inquiries  to  matters  properly 
within  the  scope  of  the  exception  to  the  rule  excluding  parties.  The  Schooner  Boston,  1 
Somn..  828. 

g  709.  Where  the  answer  to  a  libel  is  not  full,  explicit  and  distinct,  as  required  by  admiralty 
rale  27 ;  and  exceptions  to  the  answer  have  not  been  filed,  as  may  be  done  by  rule  28 ;  and  tes- 
timony has  been  taken  on  the  part  of  the  claimant  without  such  exceptions,  the  libelant  can- 
not object  at  the  hearing  to  the  reading  of  the  testimony  on  account  of  the  insufi^ciency  of 
the  answer.     The  Rocket,  1  Biss.,  354. 

§  710.  As  rule  88  dispenses  with  a  replication  or  written  notice  in  all  cases  except  those  in 
which  the  libelant  intends  to  offer  evidence  in  opposition  to  the  allegations  of  a  sworn  answer, 
where  the  libel  does  not  demand  a  sworn  answer,  the  libelant  may  contradict  it  by  proofs, 
without  filing  a  replication  to  it  or  notice  of  proof.    The  Infanta,  Abb.  Adm.,  263. 

§  711.  Where  a  supplementary  answer  is  filed  in  admiralty,  the  new  evid^ce  should  be  con- 
fined to  the  new  articles,  or  to  those  of  which  no  proof  was  offered  before.  The  Schooner  Bos- 
ton and  Cargo,  1  Sumn.,  329. 

>^  lis.  New  testimony  introduced  in  the  appellate  court  in  admiralty  proceedings  is  always 
listened  to  with  great  caution,  and  is  never,  except  under  special  circumstances,  entitled  to  the 
same  consideration  as  testimony  given  in  the  trial  court.    Taylor  v,  Harwood,  Taney,  437. 

§  718.  In  cases  of  admiralty  jurisdiction,  the  supreme  court  will  grant  a  commission  to  take 
new  evidence  to  be  used  in  that  court,  where  there  is  diminution  of  the  record  in  not  sending 
up  the  depositions  of  the  witnesses.     Hawthorne  v.  United  States,  7  Cr.,  107. 

^  714.  AflSdavits  to  be  used  as  further  proof  in  the  supreme  court  in  admiralty  causes  must 
be  taken  under  a  commission.     The  London  Packet,  2  Wheat.,  371. 

^  715.  Depositions  taken  under  a  commission  issued  from  the  circuit  court  in  an  admiralty 
case,  after  an  appeal  to  the  supreme  court,  wiU  not  be  admitted  in  the  latter  court,  unless  a 
sufficient  excuse  is  shown  for  not  taking  the  evidence  in  the  ustml  way  before  the  court  below. 
The  Juniata,  1  Otto,  866. 

^  710.  A  libel  having  been  filed  against  a  tug  and  a  sailing  vessel  which  it  liad  in  tow,  for 
injuries  caused  by  a  collision,  the  owners  of  both  appeared  in  court  with  their  witnesses,  but 
the  owners  of  the  tug  withdrew  and  gave  nothing  in  defense.  This  was  done  upon  a  written 
agreement  between  the  owners  of  the  tug  and  the  owners  of  the  sailing  vessel,  by  which  the 
former  were  to  take  no  part  in  the  defense,  and  the  latter  were  to  assume  the  defense  for  both 
and  pay  whatever  damages  should  be  awarded  against  either  or  both.  Damages  were  decreed 
against  both,  and  the  decree  was  affirmed  in  the  circuit  court.  The  case  being  taken  to  the 
supreme  court,  the  owners  of  the  tug  moved  for  a  commission  to  take  the  testimony  of  certain 
witnesses  named  (being  the  same  witnesses  which  were  in  court  before  the  owners  of  the  tug 
withdrew),  the  grounds  being  the  fact  of  the  agreement,  and  that  the  sureties  in  the  bond 
given  for  the  performance  of  the  agreement  had  become  insolvent:  The  owners  of  the  tug  had 
not  appealed  from  the  decree  of  the  district  court.  The  motion  was  denied.  The  Mabey,  18 
WsOL,  738. 

S  717.  Talne. —  If  the  jury  in  their  verdict  do  not  find  the  value  of  the  property  in  dispute 
to  exceed  $500,  the  value  may  afterwards  be  proved  by  witnesses,  in  order  to  fix  the  jurisdic- 
tion of  the  court.    Den  r.  Wright,  Pet.  C.  C,  64. 

§  718.  The  judicial  sale  of  a  vessel  is  not  a  fair  test  of  its  value.  Butler  v.  The  Barque 
Ferri8,»4PhiL,  88. 

^719.  Sales  at  auction  may,  in  general,  afford  some  evidence  of  the  value  of  the  articles 
sold;  but  as  a  standaid  of  quality,  they  may  not  always  be  satisfactory,  much  less  conclusive. 
WiUingB  V.  Consequa,  Pet.  C.  C,  172. 

§  720.  In  an  action  for  the  destruction  of  a  vessel  by  a  collision  the  claimants  cannot  over- 
come evidence  of  the  market  value  of  the  vessel  destroyed  by  proving  that  she  was  worth 
intrinsically  less  money  on  account  of  old  age.  insufficiency  of  build,  or  the  actual  state  of  her 
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timbers.    These  considerations  afford  no  evidence  of  market  value.    The  Steamboat  Kew 
Jersey,  Olc,  444.  • 

§  721.  The  appraisement  made  at  the  time  of  levying  a  distress  is  prima  facie  evidence  of 
the  value  of  the  goods  distrained  in  an  action  of  replevin  for  their  possession.  Semmes  t'. 
Sprigg,  4  Cr.  C.  C,  292. 

§  722.  In  an  action  against  a  slieriff  for  seizing  property  at  Ogden  while  it  was  in  transit  to 
Sacramento  and  San  Francisco,  it  was  held  that  the  market  value  of  the  property  at  these 
latter  points  was  competent  to  be  shown  to  prove,  in  connection  with  other  testimony,  the 
value  of  the  property  at  the  place  of  detention.     Newton  v.  Brown,*  1  Utah  Tj,  287. 

g  723.  For  purposes  of  general  average,  the  valuation  of  the  ship  agreed  in  tlie  policy  of 
insurance  is  evidence  as  between  the  owners  and  the  assurers.  But  this  is  at  best  but  prima 
facie,  and  the  party  claiming  recompense  must  establish  its  value  by  the  ordinary  mode  of 
proof.    Mutual  Safety  Ins.  Co.  v.  Cargo  of  Ship  St.  George,  Olc,  157. 

§  724.  In  a  prosecution  for  the  false  entry  of  a  quantity  of  petroleum  tar,  it  is  competent  to 
show  that  other  tar  was  entered  about  the  same  time  at  a  higher  valuation  than  that  alleged 
to  have  been  imported  by  the  defendant.    United  States  v,  Merriam,*  18  Int.  Rev.  Bee.,  11. 

§  725.  In  order  to  show  the  market  value  of  sugars  alleged  to  have  been  invoiced  below 
their  actual  mai'ket  value  at  the  port  of  export,  other  invoices  of  shipments  of  like  sugars, 
within  two  or  three  months  of  the  same  time,  may  be  received  in  evidence,  but  ought  not 
ordinarily  to  be  decisive.    Alfonso  r.  United  States,  3  Story,  421. 

§  720.  The  question  being  whether  a  certain  importation  of  sugar  was  invoiced  below  its 
actual  market  value  at  the  place  of  export,  and  the  goods  having  been  shipped  and  the  invoice 
made  out  by  an  agent  of  the  claimant,  the  court  refused  to  affirm  that  there  was  error  in  ad- 
mitting the  evidence  of  appraisers  that  prior  shipments  by  the  same  agent,  not  belonging  to 
the  claimant,  were  invoiced  below  their  market  value.    Ibid, 

§  727.'  In  an  action  to  forfeit  wines  imported  from  Cadiz  for  undervaluation,  the  point  to  be 
Xnroved  is  the  market  value  at  Cadiz.  No  evidence  of  any  price  or  valuation  is  admissible  ex- 
cept as  it  indicates  tliat  Cadiz  value.  The  transactions  entered  into  to  conceal  that  value  are 
rendered  thereby  transactions  at  Cadiz  prices,  and  become  admissible  in  evidence.  Such  other 
prices  and  valuations  may  be  admissible  on  the  question  of  fraudulent  intent,  where  the  dilTer- 
ence  between  the  invoice  and  the  Cadiz  market  values  has  been  established.  Where  as  to  part 
of  the  wine  there  is  no  direct  evidence  of  the  market  value,  because  there  is  no  home  market 
for  it,  evidence  of  cost  and  of  manufacturer's  profits  is  admissible.  The  record  of  the  appraise- 
ment and  reappraisement  of  the  wines  in  this  country  is  evidence  on  the  question  of  market 
value  at  Cadiz,  but  is  not  conclusive.  Prices  put  on  the  wines  in  good  faith  by  the  manufact- 
urers as  their  export  prices  are  evidence  of  market  value  at  Cadiz.  1209  Quarter  Casks  of 
Sherry  Wme,  2  Ben.,  249. 

g  728.  The  appraisement  in  court  of  the  goods,  for  the  purpose  of  bonding,  is  not  evidence 
of  market  value.  The  evidence  of  isolated  transactions  in  similar  wines  in  New  York  is  not 
admissible  to  show  the  market  value.  Letters  of  other  manufacturers,  concerning  the  market 
value  of  their  wines,  are  admissible  if  the  wines  are  substantially  of  the  same  quality.  3109 
Cases  of  Champagne,  1  Ben.,  242. 

g  729.  On  a  libel  for  the  forfeiture  of  wines  imported  from  France,  because  they  were  not 
mvoiced  at  their  actual  market  value  at  the  time  and  place  when  and  where  the  same  were 
procured  or  manufactured,  a  price-current,  furnished  to  the  witness  at  Paris  by  the  agent  <>f 
the  owner  of  the  wines,  being  prepared  and  used  by  the  party  who  furnished  it  in  the  ordi- 
nary course  of  his  business,  was  held  to  be  admissible  as  evidence  of  the  value  of  the  wines 
stated  in  it.  A  price-current,  furnished  him  by  another  manufacturer's  agent  in  Paris,  was 
also  admitted  in  evidence  for  the  same  purpose.    Cliquot's  Champagne,  3  Wall.,  115. 

g  780.  Adjustments  of  salvage  claims  on  the  spot,  by  parties  who  suppose  they  are  acting 
for  their  own  interest,  though  not  binding  upon  third  parties,  are  regarded  by  maritime  courts 
as  affording  a  safer  rule  of  valuation  than  can  be  gn,thered  from  the  ex  parte  depositions  of 
witnesses.    The  Narragansett,  1  Blatch.,  216. 

§  731.  In  an  information  for  the  forfeiture  of  goods,  on  account  of  fraudulent  undervalua- 
tion, it  was  held  admissible  to  show  that  the  claimant's  agents  had  sol4  goods  for  him  at  pri«>s 
one  hundred  and  twenty'  per  cent,  above  invoice  prices.     Buckley  r.  United  States,  4  How., 

251. 

§  782.  Actions  by  United  Stales  against  officers.-- Section  4  of  the  act  of  congress  of 
March  3, 1797,  providing  that,  in  suits  between  the  United  States  and  any  individual,  no  claim 
for  credit  shall  be  received  in  evidence,  unless  it  shall  have  been  presented  to  the  accounting; 
officers  of  the  treasury  and  disallowed  by  them,  applies  to  an  action  on  the  bond  of  a  battalion 
quarter-master,  conditioned  that  he  shaill  faithfully  expend  all  pubUc  moneys  and  honestly 
account  for  all  public  property  that  shall  come  into  his  hands  as  such  officer,  since  he  is  bouuii 
to  account  to  the  treasury  department.    United  States  r.  Lent,  1  Paine,  417. 
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S  733.  In  a  sait,  by  the  United  States,  to  recover  of  the  defendant  a  balance  stated  by  the 
accounting  officers  of  the  treasury  department  to  be  due  from  him  as  a  purser  in  the  navy, 
mdenoe  of  equitable  claims  by  him  against  the  United  States^  which  have  been  rejected  at 
tje  treasury  department,  may  be  given.    United  States  v.  Fitzgerald^  4  Or.  C,  C,  203. 

^  734.  In  an  action  against  a  public  agent  of  the  United  States,  in  a  French  port,  to  recover 
the  proceeds  of  captured  property  which  came  into  his  hands  as  such  agent,  his  contemporary 
correspondence  with  the  United  States  government  on  the  subject,  the  certificate  of  xhe  gov- 
ernor of  the  island  who  acted  in  place  of  a  court  of  admiralty  in  ordering  the  property  to  be 
sold,  and  the  resolutions  of  congress  passed  with  reference  to  the  matter,  are  admissible  in 
evidence  to  show  the  capacity  in  which  the  agent  received  the  property.  Bingham  v.  Cabbot, 
8DaU.,  19. 

§  iSo.  It  was  the  intention  of  the  act  of  March  8, 1825,  to  substitute  as  evidence,  in  actions 
apunst  deputy  postmasters,  a  statement  of  the  settled  account  certified  under  the  seal  of  the 
(■ostoffice  department,  instead  of  the  copies  of  accounts  current  which  the  act  of  April  80, 
1810,  required.    Postmaster-General  v.  Rice,  Gilp.,  554. 

^  730.  ActfoBB  auder  revenne  laws. —  The  appointment  of  an  internal  revenue  collector  is 
a  matter  of  public  record,  and  the  evidence  of  it  is  the  commission  signed  by  the  president 
and  duly  sealed.    United  States  v,  Jackson,  14  Otto,  41.    See  g  248. 

1$  737.  The  United  States  may  take  a  bond  of  a  manufacturer  of  matches  for  payment  for 
the  internal  revenue  stamps  advanced  to  him,  though  differing  from  the  one  authorized  by 
f^tute.  And  in  an  action  on  such  a  bond,  its  admission  in  evidence  cannot  be  objected  to  be- 
clause  its  condition  differs  from  the  condition  of  the  one  authorized  by  statute.  Jessup  v, 
roited  States,  16  Otto,  147. 

.^  738.  The  United  States  brought  suit  on  a  bond  conditioned  that  a  manufacturer  of  matches 
would  account  and  pay  for  certain  internal  revenue  stamps  to  be  used  in  his  business.  Upon 
the  trial  the  plaintiffs  offered  in  evidence  a  certified  copy  of  the  bond  and  certified  copies  of 
the  receipts  of  the  manufacturer,  both,  from  the  treasury  department,  and  a  treasury  transcript 
of  the  account  of  the  manufacturer,  showing  a  certain  balance  against  him.  The  suit  was  in 
Lssae,  and  the  copies  and  transcript  from  the  treasury  bore  date  more  than  two  years  before 
the  Revised  Statutes  were  enacted,  but  their  enactment  was  prior  to  the  trial.  This  evidence 
was  held  admissible  under  the  second  section  of  the  act  of  congress  of  March  8,  1797.  Bechtel 
r.  United  States,  11  Otto,  597. 

§  7S9.  Where  the  penalty  of  a  match  manufacturer's  bond  is  payable  directly  to  the  United 
States,  and  the  condition  is  that  he  will  pay  to  the  treasurer  of  the  United  States,  for  the  use 
of  the  United  States,  all  and  every  such  sum  or  sums  as  he  may  owe  the  United  States  for  ad- 
hesive stamps,  the  bond  being  valid,  though  not  in  accordance  with  the  one  authorized  by 
statute,  any  evidence  which  tends  to  show  that  the  manufacturer  is  indebted  to  the  United 
States  for  adhesive  stamps  is  competent ;  and  it  is  immaterial  tliat  the  evidence  shows  stamps 
fornished  by  the  assistant  treasurer  instead  of  the  commissioner  of  internal  revenue,  as  con- 
templated by  the  statute  authorizing  a  bond.    Jessup  v.  United  States,  16  Otto,  147. 

si  740.  In  a  proceeding  in  rem  to  forfeit  property  for  a  violation  of  the  internal  revenue  laws, 
it  is  not  necessary  that  Che  charges  should  be  proved  beyond  a  reasonable  doubt.  Lilienthal's 
Tobacco  V.  United  States,  7  Otto,  237. 

§  741.  Private  books,  letters  and  memoranda,  found  in  the  private  office  of  and  belonging  to 
the  lessee  and  operator  of  a  distillery  proceeded  against  for  a  foi-feiture,  and  relating  to  the 
business  of  the  distillery,  may  be  received  in  evidence.  And  likewise  may  bills  of  lading  found 
in  the  same  place,  addressed  to  the  operator  of  the  distillery,  and  tending  to  prove  a  shipment 
of  wines  by  him.    Dobbin's  Distillery  v.  United  States,  6  Otto,  895. 

^  742.  The  facts  alleged  in  the  clidms,  filed  by  the  owners  of  a  vessel  which  has  been  libeled 

for  violation  of  the  revenue  laws,  are  not  evidence.    The  Thomas  and  Henry,*  1  Marsh.,  867. 

g  74I1.  In  an  action  by  the  United  States  against  a  distiller  for  defrauding  the  government  of 

taxes,  evidence  offered  by  the  government  to  show  the  profits  made  by  the  distiller  were  larger 

than  ho  oonld  honestly  have  made  is  inadmissible.    United  States  r.  Chaffee,*  2  Bond,  111. 

^  744.  In  an  action  by  the  United  States  to  recover  certain  penalties  for  violation  of  the 
Tvvenue  laws  in  the  importation  of  merchandise,  the  invoices  of  defendant  are  admissible 
a;;ainst  him.  The  act  of  congress  of  1868  for  the  "protection  of  persons  making  disclosures 
IS  parties,  or  testifying  as  witnesses,'*  does  not  apply  to  invoices.  United  States  r.  Hughes,* 
12Blatch.,  553. 

^  74«.  A  defect  in  the  certainty  of  statement  of  the  offense  in  an  information  in  admiralty 
for  the  f<nf eiture  of  a  vessel  and  cargo  for  violation  of  the  non-intercourse  law  is  not  cured 
by  evidence  showing  that  in  point  of  fact  the  vessel  and  cargo  are  liable  to  forfeiture. 
Schooner  Hoppet  v.  United  States,  7  Cr.,  889. 

S  74d.  Upon  proceedings  for  the  forfeiture  of  goods  alleged  to  have  been  imported  in  fraud  of 
the  revenue  laws,  other  fraudulent  importations  by  the  same  peraon,  subsequent  as  well  as  prior, 
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may  be  proved  in  order  to  establish  the  fraad  charged  in  connection  with  the  goods  seized. 
Wood  V,  United  States,  16  Pet.,  342. 

§  747.  In  a  proceeding  by  the  United  States  to  enforce  the  forfeiture  of  goods  imported  in 
violation  of  the  collection  laws,  a  bill  of  lading,  entry  and  owner's  oath,  of  goods  imported 
by  the  claimants  at  another  time,  are  admissible,  in  connection  with  other  evidence,  for  the 
purpose  of  showing  a  scheme  on  the  part  of  the  claimants  to  defraud  the  United  States.  Tay- 
lor V,  United  States,  3  How.,  197. 

§  748>  Where,  in  an  action  for  the  forfeiture  of  goods  alleged  to  have  been  illegally  im- 
ported, witnesses  for  the  claimants  testify  as  to  a  usage  allowing  a  certain  per  cent,  for 
measurement,  other  invoices  of  the  claimants  may  be  offered  to  show  the  absence  of  any  such 
usage.    Ibid, 

§  749.  In  a  proceeding  for  the  forfeiture  of  goods  alleged  to  have  been  imported  in  violation 
of  the  collection  laws,  an  invoice  of  other  goods  imported  by  the  claimants,  marked  with  the 
same  mark  as  the  goods  in  controversy,  may  be  offered  to  strengthen  the  evidence  of  the  own- 
ership of  goods  with  this  mark.    Ibid. 

%  750.  In  a  suit  for  the  condemnation  of  certain  liquors  alleged  to  have  been  found  in  the 
possession,  control  and  custody  of  the  claimants,  for  the  purpose  of  being  sold  by  them  in  vio- 
lation of  the  internal  revenue  laws,  other  acts  occurring  a  month  before  and  a  month  after  the 
seizure  in  question,  indicating  an  intent  to  sell  and  dispose  of  spirits,  distilled  by  the  claimants, 
in  fraud  of  the  United  States,  and  without  the  payment  of  the  tax  thereon,  may  be  admitted 
in  evidence.    United  States  v.  Eighteen  Barrels  of  High  Wines,  8  Blatch.,  475. 

g  751.  In  a  proceeding  for  the  forfeiture  of  certain  goods  imported  from  abroad,  alleged  to 
have  been  unladened  and  delivered  from  the  vessel  without  a  license  or  permit,  and  concealed 
without  the  payment  of  duties  thereon,  it  being  contended  that  the  permit  was  obtained  by 
the  claimant  by  a  fraudulent  conspiracy  with  and  bribery  of  the  deputy  collector  of  the  port, 
and  by  false  and  fraudulent  invoices  produced  by  the  claimant,  evidence  tending  to  prove  the 
conspiracy  and  fraud  and  collusion  of  the  claimant  and  the  deputy  collector,  in  respect  to  cer- 
tain packages  of  which  the  goods  secured  were  a  part,  was  held  to  be  proper.  Evidence  tend- 
ing to  prove  that  goods  imported  in  another  vessel  called  the  Roscoe  were  imported  and  landed 
in  perpetration  of  a  similar  fraud  between  the  same  parties  was  also  held  admissible.  And 
to  strengthen  the  inference  of  conspiracy,  fraud  and  collusion,  it  was  held  competent  to  show 
that,  in  other  cases  of  the  importation  of  similar  goods  by  other  importers,  the  deputy  collector 
did  not  select  the  highest  cost  packages,  as  he  did  in  the  case  of  the  claimant.  Evidence  with  re- 
gard to  the  importation  of  other  goods  of  the  same  character,  cost  and  value  as  those  imported 
by  the  claimant  in  the  Roscoe  was  held  to  be  admissible  because  it  tended  to  prove  that  the 
claimant  was  the  owner  of  those  shipments,  and  that  the  costs  of  the  goods  shipped  by  the  Ros- 
coe, as  entered  by  the  claimant,  were  knowingly  and  fraudulently  set  forth  in  the  entry.  Bot- 
tomley  v.  United  States,  1  Story,  185. 

§  752.  In  the  construction  of  laws  relating  to  trade  and  commerce,  such  as  acts  laying  duties 
on  imports,  the  testimony  of  merchants  as  to  the  names  of  the  articles  imported  is  preferred  to 
that  of  mechanics.    United  States  v,  Sarchet,  Gilp.,  273. 

§  758.  In  a  proceeding  for  the  forfeiture  of  imports  for  a  false  valuation  in  the  invoice,  where 
the  district  attorney  moves,  under  section  15  of  the  act  of  September  24,  1789,  for  an  order  on 
the  claimants  to  produce  the  original  invoice  of  the  goods  mentioned  in  the  information,  the 
affidavit  of  a  party,  interested  in  the  condemnation,  being  entitled  to  share  in  the  forfeiture, 
taken  ex  parte  without  cross-examination,  is  competent  and  sufficient  evidence  of  the  posses- 
sion of  the  paper.    United  States  v.  Twenty-eight  Packages, -Gilp.,  306. 

§  754.  In  a  proceeding  for  the  forfeiture  of  goods  imported  for  being  entered  at  leas  than 
their  real  quantities,  and  probable  cause  for  the  seizure  is  shown,  the  claimant,  to  entitle  him 
to  a  restoration  of  the  property,  is  not  bound  to  make  out  his  excuse  or  defense  by  any  clearer 
evidence  than  is  required  in  any  other  matter.  United  States  v.  Nine  Packages  of  linen,  1 
Paine,  129. 

§  755.  Upon  the  question  whether  an  entry  of  goods  at  the  custom-house  was  fraudulent, 
the  court  ought  to  be  liberal  in  the  admission  of  evidence  which  has  a  bearing  even  in  a  remote 
degree  upon  the  point  to  be  made  out.  Generally  the  fraud  is  to  be  made  out  by  the  circum- 
stances, but  such  circumstances  must  be  of  a  character  fairly  and  reasonably  tending  to  make 
out  the  matter  of  fraud ;  if  irrelevant,  or  relating  to  matter  immaterial  to  the  question  of 
inquiry,  it  should  not  be  received.  United  States  r.  Four  Cases  of  Printed  Merinoes,  2  Paine, 
200. 

§  756.  It  has  been  held,  in  respect  to  the  importation  of  goods  at  the  custom-house,  that  a 
fraudulent  intent  in  respect  to  a  particular  importation  of  goods  may  be  legitimately  inferred 
by  a  jury  from  previous  fraudulent  intent  and  acts,  shown  in  respect  to  property  previously 
imported  through  the  custom-house.  And  this  is  a  class  of  evidence  that  may  be  resorted  to  in 
actions  under  the  internal  i-evenue  laws.    United  States  v.  A  Quantity  of  Tobacco,  5  Ben.,  112. 
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§  757.  Ab,  under  the  forty-eighth  section  of  the  act  of  congress  of  1864,  as  amended  by 
the  act  of  1866,  providing  for  the  forfeiture  of  goods  "  on  which  taxes  are  imposed  by  the 
provisions  of  the  law,  which  shall  be  found  in  the  possession  or  custody  or  witliin  the  con- 
trol, of  any  person  or  persons,  for  the  purpose  of  being  sold  or  removed  by  such  person  or 
persons  in  fraud  of  the  internal  revenue  laws,"  the  corpus  delicti^  and  the  only  one,  i;i  the  pos- 
tpssion  of  the  specified  property,  with  the  specified  fraudulent  purpose  or  design,  without  the 
doing  of  any  overt  act  with  respect  to  it,  there  is  no  reason  why  the  general  principle,  that 
intent  may  be  proved  by  proving  manifestations  at  prior  times  of  like  fraudulent  intent  in 
respect  of  kindred  matters,  should  not  be  applied  to  the  proving  of  the  fraudulent  purpose  or 
design  mentioned  in  this  section.    United  States  v.  A  Quantity  of  Tobacco,  6  Ben.,  68. 

§  io8.  An  important  piece  of  evidence  upon  the  question  whether  a  man  believes  that  the 
tax  has  been  paid  upon  spirits  which  he  buys  is  the  price  he  pays  for  them.  If  the  price  paid 
was  less  than  the  tax,  it  is  suificient  evidence  that  the  purchaser  could  not  have  honestly 
supposed  the  tax  to  have  been  paid,  unless  he  explains  the  reason.  A  Quantity  of  Distilled 
Spirits,  8  Ben.,  70. 

S  759.  In  an  action  for  selling  liquor  without  a  license,  a  receipt  for  the  license  tax,  not 
1  eing  retroactive,  cannot  be  admitted  in  evidence  to  meet  sales  made  before  the  payment  of 
the  tax.    United  States  r.  Angell,  11  Fed.  R.,  84. 

§  700.  Upon  an  Information  for  the  forfeiture  of  goods  subject  to  ad  valorem  duty,  on  the 
ground  that  the  invoice  and  packages  have  been  made  up  with  intent,  by  a  false  valuation,  to 
defraud  the  revenue  laws,  the  appraisement  requu*ed  by  the  act  of  congress  of  March  1,  1828, 
as  a  preparatory  step  or  proceeding  in  the  course  of  forfeiture,  is  prima  facie  evidence,  and 
as  such  admissible.    United  States  r.  Fourteen  Packages,  Gilp.,  285. 

$S  761.  Upon  an  information  founded  on  section  5  of  the  act  of  March,  1809,  chapter  91,  for 
an  alleged  importation  into  the  United  States  of  rum  grown,  produced  and  manufactured  in 
Great  Britain,  the  United  States  are  not  bound  to  prove  the  British  origin  of  the  rum  beyond 
all  possibility  of  a  doubt.  When  the  United  States  make  out  a  prima  facie  case,  the  presump- 
tion arising  from  it  will  prevail, -unless  the  claimant  completely  relieves  the  case  from  the  diffi- 
culty.   Ten  Hogsheads  of  Rum,  1  Gall.,  187. 

^  762.  A  box  of  sardines  being  unstamped  when  sold,  the  legal  presumption  is  that  it  never 
was  stamped.  But  it  may  be  proved  that  the  box  was  in  fact  stamped,  and  the  0lamp  has 
been  removed  by  accident,  or  other  cause  not  involving  any  intention  or  design  to  remove  it 
bv  the  person  having  the  goods  in  possession  at  the  time.  United  States  v.  Brown,  Deady,  506. 
§  768.  Forreitore. — In  a  libel  for  the  forfeiture  of  a  vessel  for  violating  the  slave  trade  acts, 
a  wide  range  of  evidence  is  allowed,  for  the  reason  that  the  purpose  of  the  voyage  is  directly 
involved  in  the  issue.  Positive  proofs  are  not  generally  to  be  expected,  and  for  that  reason  the 
law  allows  a  resort  to  circumstances  as  the  means  of  ascertaining  the  truth.  And  these  cir- 
cumstances, though  inconclusive  if  separately  considered,  may,  by  their  number  and  joint 
operation,  especially  when  corroborated  by  moral  coincidences,  constitute  conclusive  proof. 
The  Slavere  (Reindeer),  2  WaU.,  883.    See  ii§  348,  736. 

§  764.  In  a  proceeding  to  forfeit  a  vessel  for  a  violation  of  the  coasting  act  of  1798,  where  the 
claimants  are  bona  fide  purchasers  for  a  valuable  consideration  without  notice,  at  a  consider- 
able distance  of  time,  and  after  many  intermediate  voyages,  since  the  asserted  offenses  were 
perpetrated,  it  is  usual  to  require  stronger  evidence  to  inflict  the  forfeiture,  than  in  cases 
where  the  original  owners  are  before  the  court ;  since  the  latter  have  it  in  their  power  to  ex- 
plain many  doubtful  circumstances  which  the  former  may  be  presumed  to  be  in  ignorance  of, 
and  which  therefore  weigh  less  hardly  against  the  former.  The  Schooner  Ruby,  5  Mason,  584. 
$S  765.  A  vessel  proceeded  against  for  violating  the  embargo  laws,  in  leaving  the  United 
States  and  proceeding  to  a  foreign  port,  was  at  the  port  of  Camden  in  North  Carolina  in  De- 
c^'mber,  1807,  and  in  January,  1808,  when  both  the  acts  were  passed.  She  was  in  the  port  of 
Norfolk  on  the  8th  of  April,  1808,  while  they  were  in  force.  It  was  held  that  the  report  and 
manifest  of  her  cargo,  with  the  affidavit  of  the  master,  taken  before  the  collector  of  the  port 
at  Norfolk,  were  admissible  in  evidence,  and  sufficient,  in  the  absence  of  all  exculpatory  testi- 
mony, to  prove  that  the  vessel  had  been  to  a  foreign  port,  as  they  formed  one  entire  transac- 
tion requiring  nothing  for  its  completion ;  and,  also,  that  it  could  not  be  objected  that  as  dec- 
larations of  the  master  they  could  not  affect  the  ship.  United  States  v.  Schooner  Little  Charles, 
1  Marsh.,  847. 

<^  76ft.  In  a  proceeding  for  the  forfeiture  of  a  vessel  under  the  passenger  acts  for  taking  on 
board  a  greater  number  of  passengers  than  she  was  allowed  to  by  those  acts,  a  measurement  of 
the  vessel  and  a  statement  of  the  number  that  she  is  entitled  to  transport,  placed  on  the  ffies 
of  the  costora-house,  a  copy  of  which  has  been  given  to  the  master,  and  conformed  to  by  him 
on  several  preceding  voyages,  is  not  conclusive  upon  the  government.  United  States  v.  The 
Anna,  Taney,  549. 
^  767.  TroTer. — In  an  action  of  trover  for  sbves  sold  by  the  defendant  to  the  plaintiff,  the 
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plaintiff  may  give  evidence  of  damage  incurred  by  him  upon  the  faith  of  the  sale,  such  as  the 
charter  of  a  vessel  to  carry  them  south.    Nevett  v.  Berry,  5  Cr.  C.  C,  291. 

g  76S.  It  is  evidence  of  a  conversion,  in  an  action  of  trover,  if  the  defendant,  when  demand 
was  made  upon  him  for  the  goods,  stated  that  he  would  retain  them  and  that  a  suit  would  be 
brought.    Allen  v.  Ogden,  1  Wash.,  174. 

in.    PRniAEY   AND   SeCONDABT. 

SUHMART — Rtde  as  to  copies;  copy  in  handwriting  of  one  wJio  holds  the  original^  %  769. —  If 
paper  is  admitted,  appellate  court  presumes  it  an  original,  g  770. —  Grants  under  great 
sealy  g  771. —  Testimonio  under  Spanish  Mexican  law,  §  772. —  Record  of  judgment  de- 
stroyed^ §  773, —  No  evidence  which  presumes  better  is  admissible,  %  774. —  General  rule 
applies  in  civil  and  criminal  cases,  §  775. — Proof  of  loss,  §  776. —  Instruments  executed  in 
counterpart;  loss;  proof  by  subscribing  untnesses,  g§  777,  7'i8. —  Due  diligence  in  searching 
for  original,  %%  779-781. —  Loss  of  deposition,  §  782. —  Account  books  beyond  reach  of 
process,  §  788. 

§  769.  The  contents  of  a  written  instrument  cannot  be  proved  by  a  copy,  if  the  original  is 
in  the  possession  of  the  adverse  party,  until  due  notice  to  produce  the  original  has  been  given 
him.  When,  however,  the  copy  is  in  the  handwriting  of  the  party  who  has  the  original,  and 
was  delivered  by  him  to  the  other  party,  and  the  execution  of  it  is  not  denied,  it  is  not  compe- 
tent for  the  party  who  made  the  copy  to  insist  that  it  does  not  or  may  not  contain  all  the  verity 
and  certainty  of  the  original.  Such  a  document  is  rather  an  original  than  a  copy.  Carroll  r. 
Peake,  ^§  784-89. 

§  770.  If  a  paper  is  received  in  evidence  in  a  trial  court  to  prove  the  contents  of  a  contract 
in  writing,  and  on  writ  of  error  it  is  objected  that  the  paper  so  received  is  a  copy  and  not  an 
original,  and  that  no  notice  was  given  the  adverse  party  to  produce  the  original,  the  party 
raising  this  objection  must  show  that  the  paper  could  not  have  been  an  original ;  otherwise 
the  appellate  court  will  presume  it  to  have  been  an  original,  on  the  principle  that  every  pre- 
sumption will  be  made  in  favor  of  the  validity  of  the  proceedings  of  the  lower  court.    Ibid. 

^771.  An  exemplification  of  a  grant,  under  the  great  seal  of  a  state,  is  per  se  evidence  of 
as  high  a  nature  as  the  original  grant,  and  may  be  used  without  showing  that  the  original  is 
loit  or  destroyed.     Patterson  v.  Winn,  g§  790-91. 

§  772.  The  *'  testimonio,"  under  the  Spanish  Mexican  law,  is  a  second  original  of  the  proto- 
col. It  is,  therefore,  *' properly  recorded*'  under  the  statutes  of  Texas  relating  to  land  titles, 
and  is  prima  facie  evidence  of  the  protocol  without  other  proof.  An  offer  to  produce  a  wit- 
ness who  has  photographic  copies  of  the  protocol-book,  in  which  the  protocol  appears  to  have 
one  signature  less  than  the  testimonio,  is  not  competent  evidence  to  prove  that  signature  in 
the  testimonio  to  be  a  forgery.    McPhaul  v.  Lapsley,  gg  792-97. 

§  773.  When  the  record  of  a  judgment  is  destroyed,  a  copy  of  a  certified  copy  of  the  judg- 
ment may  be  admitted  in  evidence  to  prove  the  judgment,  upon  proof  that  the  certified  copy 
is  lost.  In  the  federal  courts,  when  a  writing  is  lost,  the  rule  is  that  the  l)est  evidence  of  its 
contents  which  the  party  has  it  in  his  power  to  produce  must  be  given.  These  courts  have  not 
followed  the  English  courts  in  saying  that  there  are  no  degrees  in  secondary  evidence.  Comett 
t?.  Williams,  gg  798-803. 

g  774.  As  to  degrees  of  secondary  evidence,  when  the  non-production  of  the  original  is  ao 
counted  for,  the  rule  is  not  that  the  strongest  possible  evidence  is  required,  but  that  no  evi- 
dence shall  be  given  which,  from  its  nature,  shows  there  is  better  evidence  attainable.    Ibid^ 

§  7  75.  When  the  non-production  of  a  written  instrument  is  properly  accounted  for,  second* 
ary  evidence  of  its  contents  is  admissible,  both  in  civil  and  criminal  proceedings.  United 
States  V,  Reybum,  g§  804-806. 

§776.  Proof  that  one  acting  under  a  commission  had  the  commission  on  board  his  vessel, 
and  that  he  had  been  diligently  searched  for  and  not  found,  is  sufficient  proof  to  let  in  second- 
ary evidence  of  the  contents  of  the  commission.     Ibid, 

g  777.  If  an  instrument  is  executed  in  counterpart  by  two  parties,  and  one  suing  the  other 
upon  it  makes  affidavit  that  his  impression  is  that  he  tore  up  his  counterpart,  but  if  not,  that  it 
is  lost,  and  gives  notice  to  the  defendant  to  produce  his,  but  the  defendant  says  he  has  lost  his» 
the  plaintiff  may  prove  the  contents  by  the  subscribing  witness.    Riggs  v.  Tayloe,  ^g  807-10. 

g  778.  But  he  must  be  able  to  prove  substantially  the  contract  as  alleged.  If  his  memory 
is  vague  and  uncertain,  and  he  recollects  only  ]mrt  of  the  contract,  and  that  different  from  the 
contract  alleged,  it  will  not  support  the  action.    Tayloe  v.  Riggs,  ^g  811-16. 

g  779.  If  a  party,  wishing  to  introduce  secondary  evidence  of  the  contents  of  a  deed,  shows 
that  he  has  applied  to  the  person  in  whose  possession  the  law  presumes  the  deed  to  be,  and  was 
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handed  a  bundle  of  deeds  relating  to  adjoining  lands,  and  was  told  that  was  all  the  party  ap- 
plied to  had,  this  is  Bufficientlj  diligent  search,  in  absence  of  all  grounds  of  suspicion,  to 
allow  secondary  evidence  to  be  introduced.    Minor  v.  Tillotson,  §^  817-20. 

§  780.  As  to  what  proof  of  loss  of  a  written  instrument  will  let  in  secondary  evidence  of  its 
contents,  the  rule  is  that  if  any  suspicion  hangs  over  the  instrtiment,  as  that  it  is  designedly 
withheld,  a  more  rigid  inquiry  should  be  made  into  the  reasons  for  its  non-production ;  but 
where  there  is  no  such  suspicion,  reasonable  diligence  to  obtain  the  original  is  all  that  is 
required.    Ibid.  v 

§  781.  A  court  is  not  authorized  to  allow  secondary  evidence  of  the  contents  of  letters  unless 
it  is  shown  that  they  were  lost  or  destroyed.  If  it  appears  that  the  non-production  of  the  let- 
ters is  due  to  the  negligence  of  the  party  offering  the  secondary  evidence  and  his  attorney,  the 
seoondary  evidence  will  not  be  admitted.    Simpson  v,  Dall,  §§  821-24. 

§  782.  If  the  deposition  of  a  witness  is  lost  after  being  properly  filed  in  court,  a  compared 
copy  is  admissible  as  secondary  evidence.    Burton  v.  Driggs,  gg  825-29. 

§  788.  Account  books  which  are  beyond  reach  of  the  process  of  court  may  be  proved  by 
the  testinoLony  of  those  who  have  examined  them,  especially  when  the  facts  to  be  proved  are 
the  results  of  the  examination  of  many  books  and  papers  which  could  not  conveniently  be 
made  in  court.    Ibid. 

[Notes.—  See  g§  880-1039.] 

CABBOLL  V.  PEAKS. 

« 

(1  Peters,  18-24.    1828.) 

Opinioq  by  Mr.  Justiob  Tsmble. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  of  the  circnit 
coart  for  the  District  of  Columbia,  held  in  the  county  of  Washington. 

Joshua  Peake  brought  this  action  on  the  case  in  that  court,  upon  a  special 
agreement,  against  Daniel  Carroll,  who  pleaded  the  general  issue ;  and,  upon 
the  trial,  a  verdict  and  judgment  were  rendered  for  the  plaintiff  therein.  A 
bill  of  exceptions  was  taken  by  the  defendant  in  the  court  below,  which  states 
that  the  plaintifiF,  to  support  the  issue  on  his  part,  offered  to  read  in  evidence 
to  the  jury  the  following  copy  of  a  paper  (the  execution  of  the  original  of 
which  was  admitted),  signed  by  Joshua  Peake,  which  copy  is  admitted  to  be 
wholly  in  the  handwriting  of  the  defendant,  to  wit: 

"  I  agree  to  rent  of  Daniel  Carroll,  of  Dudington,  the  land  rented  hereto- 
fore to  Wilfred  Neale,  the  same  being  ifc  St.  Mary's  county,  for  which  I 
oblige  myself  to  pay,  on  the  1st  day  of  January,  1821,  for  one  year,  from  the 
1st  day  of  January,  1820,  six  hundred  dollars  ($600),  and  to  pay  all  tuxes  on 
the  same,  independent  of  the  above  rent;  and  also  oblige  myself  to  keep  the 
promises  in  good  repair,  and  not  to  commit,  nor  suffer  to  be  committed,  any 
waste  on  the  said  premises. 

"  Witness  my  hand*  this  11th  day  of  December,  1819. 

^  It  is  agreed  that  the  taxes  shall  be  paid  by  Joshua  Peake,  and  the  said 

Carroll  will  allow  the  same,  on  the  tax  bill,  receipted,  out  of  the  rent. 

"Joshua  Peake. 
•*  Witness,  William  Dudley  Digoes." 

Which  paper  was  so  offered  in  evidence,  in  connection  with  three  letters 
from  defendant  to  the  plaintiff,  as  a  component  part  of  the  sum  of  evidence 
relied  on  to  prove  the  contract  as  laid  in  the  declaration ;  which  letters  are  in 
these  words  and  figures  following,  etc.     [The  letters  were  mislaid.] 

To  the  reading  of  which  paper  the  defendant,  by  his  counsel,  objected,  as 
not  being  competent  and  legal  evidence  to  charge  the  defendant  in  this  case; 
but  the  court  permitted  the  said  paper  to  be  read  in  evidence  to  the  jury,  etc., 
to  which  opinion  of  the  court  the  defendant,  by  his  counsel,  excepted,  etc. 
The  plaintiff  then,  further  to  support  the  issue  on  his  part,  offered  in  evidence 
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to  the  jury  the  said  letters  from  defendant  to  plaintiff,  and  admitted  to  be  in 
the  handwriting  of  the  defendant,  as  component  parts,  in  connection  with  the 
said  paper  before  admitted,  of  the  evidence  of  the  agreement  on  which  this 
action  is  founded;  to  the  admission  of  said  letters  as  part  of  said  agreement, 
the  defendant,  by  his  counsel,  objected ;  but  the  court  overruled  said  objec- 
tion, and  permitted  said  letters  to  be  read  to  the  jury  as  part  of  said  agree- 
ment ;  to  which  ai}inion  of  the  court  the  defendant,  by  his  counsel,  excepted. 
It  is  insisted  by  the  counsel  for  the  plaintiff  in  error  that  these  opinions  are 
erroneous;  and  that  the  judgment  of  the  circuit  court  should,  for  that  cause, 
be  reversed. 

§  784,  A  copy  cannot  he  given  in  evidence  if  the  original  is  in  the  possession 
of  the  adverse  party ^  unless  he  has  heen  duly  notified  to  produce  it. 

The  bill  of  exceptions  does  not  put  the  objection  to  the  paper  offered  in 
evidence  distinctly  upon  the  ground  that,  being  a  copy,  it  could  not  be  used 
without  timely  notice  to  produce  the  original.  Although  some  doubt  exists 
whether  the  objection  ought  not  to  have  been  placed  on  that  ground  in  the 
court  below,  in  order  to  make  it  available  here,  yet,  as  the  whole  argument  in 
this  court  has  proceeded  upon  the  assumption  that  the  question  is  sufficiently 
raised  upon  the  bill  of  exceptions,  we  will  so  consider  it.  The  principle  relied 
upon  is  that  a  copy  cannot  be  given  in  evidence  if  the  original  be  in  the  posses- 
sion of  the  adverse  party,  unless  timely  previous  notice  has  been  given  him 
to  produce  it  at  the  trial.     This  is  certainly  true  as  a  general  rule.. 

§  785,  a  notice  to  produce  the  original  is  unnecessary  where  its  exectUian 

is  admitted^  and  the  copy  was  made  by  the  advei^se  party. 

But  in  examining  the  numerous  adjudged  cases  to  be  found  in  the  books,  in 
which  this  general  rule  has  been  asserted  and  applied,  we  have  been  able  to 
^nd  no  case  like  this.  They  are  all  cases  where  the  copy  offered  had  not  been 
made  by  the  party  against  whom  it  was  attempted  to  be  used.  This  is  a  case 
in  which  the  execution  of  the  original  is  distinctly  admitted;  and  the  paper 
called  a  copy  is  admitted  to  be  wholly  in  the  defendant's  handwriting.  From 
the  nature  of  the  transaction  he  was  entitled  to  and  must  be  presumed  to 
have  the  custody  of  the  originah  The  copy,  made  out  by  himself,  must  be 
presumed  to  have  come  to  the  plaintiff's  possession  by  the  defendant's  own 
act;  and,  by  making  and  delivering  it  to  the  plaintiff,  the  defendant  consents 
that  it  shall  be  considered  genuine  and  true.  We  think  that  under  such  cir- 
cumstances this  case  forms  a  just  exception  to  the  general  rule,  and  that  it  is 
not  competent  for  the  defendant  below  to  allege  against  his  own  acts  and 
admissions  that  this  paper  does  not  nor  may  not  contain  all  the  verity  and 
certainty  of  the  original.  So  far  we  have  considered  this  paper  as  if  it  ought 
to  be  regarded,  in  the  light  of  a  copy.  But  we  think  that  is  not  its  true  char- 
acter, as  it  was  presented  to  the  court  and  jury.  We  think  that,  under  the 
circumstances,  and  to  the  purposes  for  which  it  was  offered,  it  may  fairly  be 
regarded  as  an  original. 

§  786.  Every  presumption  is  in  favor  of  the  correotness  of  decisions  of  Imcer 
courts^  until  the  contrary  appears.  If  a  paper  which  was  received  in  evidence 
in  the  lower  court  might  have  been^  for  all  that  appears^  an  origin/d^  it  will  be 
presumed  to  have  heen  sOj  and  not  to  have  heen  a  copy. 

As  relates  to  Peake's  contract  to  pay  rent,  etc.,  it  was  a  copy ;  but  was  it  a 
copy  as  respects  Carroll's  agreement  to  let  the  farm?  If  so,  it  was  a  copy 
without  an  original;  for  the  original  paper  was  not  signed  by  Carroll,  and 
contained  no  ccmtraot  on  his  part    The  paper  was  offered  in  evidence,  in  oon- 
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nection  with  the  three  letters  from  the  defendant  to  the  plaintiff,  as  a  compo- 
nent part  of  the  evidence,  to  prove  the  defendant's  agreement  to  let  the  farm 
to  the  plaintiff,  and  the  terms  of  that  agreement.  Tlie  clerk  certifies  that  the 
letters  referred  to  are  not  on  file  in  the  cause,  and  they  are  not  transcribed 
into  the  record.  In  their  absence,  if  there  be  a  supposable  case,  in  which 
they,  and  the  paper  called  a  copy,  were  legitimate  evidence,  regarding  that 
paper  as  an  Original,  and  not  as  a  mere  cop3%  it  must  be  so  regarded.  We  are 
bound  to  presume  everything  in  favor  of  the  correctness  of  the  decision  of  the 
court  below,  until  the  contrary  appears. 

§  787»  EvidenGe  of  contract*  letters  in  defendant  a  handwriting  admissible. 

If  the  letters,  which  are  admitted  to  be  in  the  defendant's  handwriting,  were 
relevant  to  the  matter  in  controversy,  and  in  their  absence  that  must  be  pre- 
sumed, no  doubt  can  exist  of  their  being  competent  and  legitimate  evidence 
to  prove  the  contract  sued  on,  so  far  as  they  spoke  on  that  subject.  It  has 
been  already  remarked  that  the  paper  called  a  copy  was  a^lmitted  to  be  in  the 
defendant's  handwriting,  and  that  it  must  have  come  to  the  plaintiff's  hands 
by  the  defendant's  act.  Let  it  be  supposed,  then,  that  having  copied,  in  his 
own  hand,  Peake's  agreement  to  pay  rent,  etc.,  he  had  inclosed  that  paper  in 
one  of  those  letters,  and  referred  to  it.  The  letter  here  stated  that  he  (Carroll) 
agreed  to  let  and  lease  the  farm  to  Peake,  upon  terms  expressed  in  the  inclosed 
paper.  It  is  plain  that,  in  the  case  supposed,  the  inclosed  paper,  although  it 
might  be  a  mere  copy,  as  respected  Peake's  part  of  the  contract,  yet,  as  re- 
spected the  contract  on  Carroll's  part,  would  be  truly  an  original  document,  by 
adoption  and  incorporation  with  the  letter,  as  much  as  the  letter  itself.  It 
would  be  a  part  of  the  letter.  We  do  not  say  the  paper  was  thus  inclosed  and 
referred  to  in  the  letters,  or  either  of  them ;  but  it  might  have  been  for  aught 
that  appears,  and  that  is  enough. 

Upon  the  principle  assumed  as  correct,  that  the  opinion  of  the  court  below 
must  be  regarded  as  sound  until  its  incorrectness  is  made  to  appear,  the  plaint- 
iff in  error  cannot  prevail,  unless  he  can  show,  in  the  absence  of  the  letters, 
that  no  case  could  have  existed,  they  being  present,  in  which  the  paper  ob- 
jected to  could  be  considered  in  the  light  of  an  original  document.  The  case 
first  shows  that  such  a  case  might  have  existed,  and  have  been  proved  upon 
the  trial.  It  is  by  no  means  a  strange  sup|X)sition  to  presume  that  such  was 
the  aspect  of  the  case;  for  it  is  perfectly  consistent  with  a  known  and  familiar 
manner  of  transacting  business,  where  the  parties  reside  at  a  distance,  or  where, 
for  other  causes,  the  mode  of  contracting  by  correspondence  is  resorted  to. 

§  788*  Surplusage  in  pleading  does  not  vitiate  after  verdict. 

It  is  objected  that  the  declaration  shows  no  cause  of  action,  and  it  is  insisted 
the  judgment  shall  be  reversed  for  that  cause.  The  declaration  is  very  loosely 
drawn,  and  a  great  deal  of  matter  is  crowded  into  it  which  is  impertinent,  or, 
at  most,  only  in  aggravation  of  damages.  But  surplusage  in  pleadings  docs 
not  vitiate  in  any  case  after  verdict;  and  wholly  disregarding  the  impertinent 
and  irrelevant  matter,  the  declaration  contains  enough  to  support  the  action. 

§  78tt.  Action  far  breach  of  agreement  to  lease.  Declaration  co7Vtaining  gen- 
eral  ctvennents  of  readiness  and  request  on  the  day^  sufficient. 

The  declaration  in  substance  alleges  that  the  defendant  below  agreed  to 
renty  and  to  farm-let  to  the  plaintiff,  the  farm,  for  the  year  from  the  1st  of 
January,  1820,  and  agreed  to  remove  the  former  tenant,  and  that  the  plaintiff 
sboald  have  the  possession  and  occupancy  of  the  farm  from  the  1st  of  Janu- 
ary aforesaid,  free  from  the  let,  hindrance  or  disturbance  of  any  one.    The 
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declaration  then  proceeds  to  aver  that  on  the  said  1st  of  January,  1820,  at 
the  county  aforesaid,  the  plaintifiF  was  ready  and  willing,  and  offered  to  the 
said  Daniel  (the  defendant),  to  take  possession  of  the  said  land  and  farm,  arfd 
to  rent  and  occupy  the  same,  etc.,  and  afterwards  assign  breaches  (inter  alia) 
in  this,  that  although  specially  requested  so  to  do,  on  the  said  1st  day  of  Jan- 
uary, 1820,  the  defendant  refused  and  neglected  to  turn  out  the  tenant  who 
then  was  and  had  been  in  the  possession  and  occupancy  of  the  said  land  and 
farm,  and  to  deliver  the  possession  thereof  to  the  said  Joshua. 

The  specific  objections  urged  in  argument  are,  that  the  plaintifif  should  have 
averred  his  readiness,  and  offered  his  request;  not  on  the  1st  day  of  January 
generally,  but  at  the  last  convenient  hour  of  that  day ;  and  that  instead  of 
charging  a  personal  demand,  it  ouo:ht  to  have  been  averred  to  have  been  made 
on  the  land.  It  miist  occur  to  every  one  that  an  offer  and  request  upon  the 
land,  in  the  absence  of  the  defendant,  would  be  a  very  idle  and  useless  cere- 
mony, and  that  an  offer  and  request  to  him  personally  was  much  better  calcu- 
lated to  enable  him  to  perform  his  duty  and  fulfill  his  agreement. 

We  cannot  admit  that  it  was  necessary  the  offer  and  request  should  be  made 
at  the  last  convenient  hour  of  the  day.  The  strict  doctrines  contended  for 
have  been  applied  to  special  pleas  in  bar,  of  tender,  and  some  others  of  a 
peculiar  character,  and  depending  upon  their  own  particular  reasons;  but 
there  is  no  analogy  between  them  and  this  case.  In  declarations,  general  aver- 
ments of  readiness  and  request  on  the  day  have  always  been  held  sufficient, 
especially  after  verdict. 

We  are  of  opinion  there  is  no  error  in  the  judgment  and  proceedings  of  the 
circuit  court,  and  the  same  is  affirmed,  with  damages  and  costs. 

PATTERSON  v,  WINN. 
(5  Peters,  233-247.    1831.) 

Opinion  by  Me.  Justice  Stort. 

Statement  of  Facts. —  This  case  comes  before  the  court  by  a  writ  of  error 
from  the  circuit  court  for  the  district  of  Georgia.  The  original  action  was  an 
ejectment  brought  l)y  the  plaintiff  in  error  against  the  defendants ;  and  at  the 
trial  in  November  term,  1829,  a  bill  of  exceptions  was  taken,  which  raises  the 
only  questions  which  are  now  before  us  for  consideration. 

The  bill  of  exceptions  states  that  the  plaintiff  offered  in  evidence,  in  sup- 
port of  his  title,  an  exemplification,  under  the  seal  of  the  state  of  Georgia,  of 
a  grant  or  patent  to  Basil  Jones,  of  a  tract  of  seven  thousand  three  hundred 
acres  of  land,  dated  the  24:th  of  May,  1787,  and  registered  the  5th  of  June 
of  the  same  year,  in  the  registry  of  grants  in  the  secretary  of  state's  office. 
The  defendants  objected  that  the  exemplification  could  not  be  received  until 
the  original  patent  was  proved  to  be  lost  or  destroyed,  or  the  non-production 
thereof  otherwise  legally  explained  or  accounted  for;  which  objection  the 
court  sustained,  and  rejected  the  evidence.  The  plaintiff  then  exhibited  a  no- 
tice served  on  the  opposite  party  to  produce  the  original  grant,  and  also  an 
original  jiower  of  attorney  from  Basil  Jones  to  Thomas  Smyth,  Jr.,  dated  the 
6th  of  August,  1793,  to  sell  and  convey  (among  other  tracts)  the  tract  in  ques- 
tion. And  also  offered  an  affidavit,  duly  sworn  to  by  the  plaintiff,  in  October, 
1821,  that  he  had  not  in  his  possession,  power  or  custody  the  said  original 
grant,  or  power  of  attorney,  and  knew  not  where  they  were ;  and  that  he  had 
made  diligent  search  among  his  papers  for  the  said  grant  and  power,  and  they 
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could  not  be  found.  He  further  offered  depositions  to  prove  that  search  had 
been  made  for  the  papers  of  Thomas  Smyth,  by  whom,  as  attorney  in  fact  of 
Jones,  the  land  had  been  conveyed  to  Patterson,  and  that  no  papers  could  be 
found.  He  further  proved  that  he  had  made  search  for  the  original  grant  or 
patent  in  the  office  of  the  secretary  of  sfate,  and  the  book  or  register  of  sur- 
veys in  the  office  of  the  surveyor-general  of  Georgia,  and  that  the  same  could 
not  be  there  found.  And  he  further  proved,  by  a  witness,  that  Ihe  exemplifi- 
cation was  a  true  copy  from  the  register  of  grants  and  plots  in  the  said  offices. 
He  further  proved  that  search  had  been  made  among  the  papers  of  Basil 
Jones,  in  the  possession  of  his  widow;  and  among  the  papers  of  George 
Walker,  deceased,  who,  as  counsel  for  the  plaintiff,  had  once  had  the  muni- 
ments of  his,  the  plaintiff's,  title  in  his  possession ;  and  also  in  the  office  of  the 
clerk  of  Eichmond  superior  court,  where  the  power  of  attorney  was  recorded, 
but  without  success.  He  also  proved  that  he  had,  by  public  advertisement  in 
two  gazettes  of  the  state  of  Georgia,  offered  a  reward  for  the  production  of 
the  said  grant  or  patent,  but  no  discovery  had  been  made;  and  that  he  had 
searched  the  executive  office  of  Georgia  for  the  same,  and  had  examined  the 
list  of  grants  or  patents,  to  which  the  great  seal  of  the  state  had  been  refused 
to  be  annexed,  but  the  grant  to  <Tones  was  not  found  noted  upon  that  list  as 
one  of  that  description.  And  the  plaintiff  then  moved  the  court  to  admit  the 
said  exemplification  in  evidence,  the  loss  or  destruction  of  the  original  having 
been  sufficiently  proved,  which  the  court  refused.  The  plaintiff  excepted  to 
the  ruling  of  the  court  upon  both  points. 

§  790.  An  exemplification  of  a  ffrcmt  under  the  great  seal  of  a  state  is  em- 
denoe  per  se^  without  accounting  for  the  original  grant. 

The  first  exception  presents  the  question  whether  the  exemplification  under 
the  great  seal  of  the  state  was,  per  se,  evidence,  without  producing  or  account- 
ing for  the  non-production  of  the  original;  and  we  are  of  opinion  that  it  was. 
The  common  law  is  the  law  of  Georgia,  and  the  rules  of  evidence  belonging 
to  it  are  in  force  there,  unless  so  far  as  they  have  been  modified  by  statute,  or 
controlled  by  a  settled  course  of  judicial  decisions  and  usage.  Upon  the  pres- 
ent question  it  does  not  appear  that  Georgia  has  ever  established  any  rules  at 
variance  with  the  common  law;  though  it  is  not  improbable  that  there  may 
have  been,  from  the  peculiar  organization  of  her  judicial  department,  some 
diversity  in  the  application  of  them  in  thcMiifferent  circuits  of  that  state,  act- 
ing, as  they  do,  independent  of  each  other,  and  without  any  common  appellate 
court  to  supervise  their  decisions. 

We  think  it  clear  that  by  the  common  law,  as  held  for  a  long  period,  an  ex- 
emplification of  a  public  grant  under  the  great  seal  is  admissible  in  evidence, 
as  being  record  proof  of  as  high  a  nature  as  the  original.  It  is  a  recognition, 
in  the  most  solemn  form,  by  the  government  itself,  of  the  validity  of  its  own 
grant,  under  its  own  seal ;  and  imports  absolute  verity  as  matter  of  record. 

The  authorities  cited  at  the  bar  fully  sustain  this  doctrine.  There  was  in 
former  times  a  technical  distinction  existing  on  this  subject  which  deserves 
notice.  As  evidence,  such  exemplifications  of  letters  patent  seem  to  have  been 
generally  deemed  admissible.  But  where,  in  pleading,  a  profert  was  made  of 
the  letters  patent,  there,  upon  the  principles  of  pleading,  the  original  under 
the  great  seal  was  required  to  be  produced ;  for  a  profert  could  not  be  of  any 
copy  or  exemplification.  It  was  to  cure  this  difficulty  that  the  statutes  of  ^ 
£dw^«  YLy  c.  4,  and  13  Eliz.,  c.  6,  were  passed,  by  which  patentees,  and  all 
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claiming  under  them,  were  enabled  to  make  title  in  pleading  by  showing  forth 
an  exemplification  of  the  letters  patent,  as  if  the  original  were  pleaded  and  set 
forth.  These  statutes  being  passed  before  the  emigration  of  our  ancestors, 
being  applicable  to  our  situation  and  in  amendment  of  the  law,  constitute  a 
part  of  our  common  law.  A  similar  eflfect  w^as  given  by  the  statute  of  10 
Anne,  c.  18,  to  copies  of  deeds  of  bargain  and  sale,  enrolled  under  the  statute 
of  Henry  VIII.,  when  offered  by  way  of  profert  in  pleading;  and  since  that 
period,  a  copy  of  the  enrollment  of  a  bargain  and  sale  is  held  as  good  evidence 
as  the  original  itself.  1  Phillips  on  Ev.,  c.  5,  §  2,  pp.  208  to  302;  c.  8,  §  2, 
pp.  352  to  356,  408  to  411;  Bac.^Abridg.,  title  Ev.,  F.,  pp.  610,  644,  646;  Com. 
Dig.,  Ev.,  A.,  2;  1  Starkie  on  Evid.,  §  33,  p.  152;  2  Saund.  on  PL  and  Ev.,  638; 
Page's  Case,  5  Co.  R.,  53;  12  Viner's  Abridg.,  title  Ev.,  A.  b.,  25,  p.  97;  A.  b., 
33,  p.  114;  1  Saund.,  189,  note  2. 

Such,  then,  being  the  rule  of  evidence  of  the  common  law,  in  respect  to  ex- 
emplifications under  the  great  seal  of  public  grants,  the  applictition  of  it  to 
the  case  now  at  bar  will  be  at  once  perceived;  since,  by  the  laws  of  Georgia, 
all  public  grants  are  required  to  be  recorded  in  the  proper  state  department. 

The  question  presented  by  the  other  exception  is  whether,  under  all  the  cir- 
cumstances of  the  case  (even  supposing  the  exemplification  of  the  grant  had 
not  been  admissible  in  evidence,  upon  the  principles  already  stated),  there  was 
not  sufficient  proof  of  the  loss  of  the  original  to  let  in  the  secondary  evidence 
by  a  copy  of  the  grant.  It  is  understood  that  the  court  decided  this  point 
wholly  upon  the  ground  that  the  affidavit  of  Patterson  did  not  conform  to  a 
rule  made  by  the  court  in  December,  1823.  That  rule  is  in  the  following 
words:  "  Whenever  a  party  wishes  to  introduce  the  copy  of  a  deed  or  grant  in 
evidence,  the  oath  of  the  party  stating  his  belief  of  the  loss  or  destruction  of 
the  original,  and  that  it  is  not  in  his  possession,  power  or  custody,  shall  be  in- 
dispensable in  aid  of  such  evidence  as  he  may  adduce  to  prove  the  loss."  Pat- 
terson's affidavit  was  made  before  the  making  of  this  rule  (in  1821);  and  the 
defect  in  it  is  that  it  does  not  contain  any  declaration  of  his  belief  as  to  the 
loss  or  destruction  of  the  original. 

§  791.  Hides  of  court  will  not  he  permiUed  to  control  the  rights  of  parties  in 
matters  of  evidence. 

It  might  not  be  important  to  decide  this  point,  if  it  were  not  understood 
that  the  same  objection  applied  to  the  copy  of  the  power  of  attorney  in  the 
case,  as  to  the  copy  of  the  grant.  We  think  that  the  affidavit  and  other  cir- 
cumstances of  the  case  were  sufficient  to  let  in  the  secondary  evidence.  The 
grant  and  power  of  attorney  were  of  an  ancient  date ;  the  former  being  more 
than  forty  years  old,  and  the  latter  but  a  little  short  of  that  period  since  the 
execution.  Some  presumption  of  loss  might  naturally  arise  under  such  circum- 
stances from  the  mere  lapse  of  time.  There  appeared  also  to  have  been  a  very 
diligent  search  in  all  the  proper  places,  and  among  all  the  proper  persons,  con- 
nected with  the  transactions,  to  obtain  information  of  the  existence  or  loss  of 
the  papers.  The  affidavit  of  Patterson  explicitly  denied  any  knowledge  where 
they  were;  and  declared  that  they  were  i*ot  in  his  possession,  power  or  cus- 
tody. We  think  that,  according  to  the  rules  of  evidence  at  the  common  law, 
this  preliminary  proof  afforded  a  sufficient  presumption  of  the  loss  or  destruc- 
tion of  the  originals  to  let  in  the  secondary  proof ;  and  that  it  was  not  competent 
for  the  court  to  exclude  it  by  its  own  rule.  However  convenient  tho  rule 
might  be  to  regulate  the  general  practice  of  the  courts,  we  think  that  it  could 
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not  control  the  rights  of  the  parties  in  matters  of  evidence,  admissible  by  the 
general  principles  of  law. 

The  judgment  must,  therefore,  be  reversed,  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  award  a  venire  facias  de  novo. 

Mb.  Justice  Johnson  dissented. 

McPHAUL  r.  LAPSLEY. 
(20  Wallace,  264r-288.    1873.) 

Ehsob  to  U.  S.  Circuit  Court,  Western  District  of  Texas. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. — The  action  was  ejectment  Lapsley  was  the  plaint- 
iff. The  plaintiffs  in  error  were  the  original  defendants.  In  the  progress  of 
the  cause  the  plaintiff  dismissed  the  action  as  to  all  of  them  except  N.  A. 
McPhaul,  and  judgment  was  rendered  against  him  for  their  costs.  He  re- 
covered against  McPhaul,  and  this  writ  of  error  is  prosecuted  to  reverse  the 
judgment.  The  writ  should  have  been  in  the  name  of  McPhaul  alone  as  the 
plaintiff  in  error.  But  as  the  defect  is  clearly  amendable  under  the  third  sec- 
tion of  the  act  of  June  1,  1872,  it  is  unimportant.  There  are  numerous  as- 
signments of  error.  Except  those  involving  points  which  we  deem  material 
to  bo  considered,  we  shall  pass  them  by  without  remark. 

The  affidavit  of  Mussina  was  properly  stricken  fronj  the  files.  The  law  of 
Texas  provides  as  follows :  "  Every  instrument  in  writing  (properly  recorded) 
shall  be  admitted  as  evidence  without  the  necessity  of  proving  its  executiony 
provided^  that  the  party  who  wishes  to  give  it  in  evidence  shall  file  the  same 
among  the  papers  of  the  suit  three  days  before  the  trial  and  give  notice  to  the 
opposite  party  of  such  filing,  and  unl^s  such  opposite  party ^  or  some  other  per- 
son for  hiniy  shall  within  one  day  after  such  notice  file  an  affidavit  stating  that 
he  believes  such  instrument  to  be  forged." 

The  affidavit  was  filed  by  Mussina,  as  the  attorney  of  De  la  Vega.  It  set 
forth  that  the  instrument  of  writing  purporting  to  be  a  testimonio  or  second 
original  of  a  power  of  attorney  from  Thomas  de  la  Vega,  by  the  name  of 
Thomas  Vega,  to  Samuel  M.  Williams,  dated  May  5, 1832,  was,  as  affiant  verily 
believed,  a  forgery.  Th^  testimonio  was  one  of  the  plaintifTs  files  in  the  case 
for  the  purposes  of  evidence  upon  the  trial.  The  object  of  the  affidavit  was  to 
throw  the  burden  of  proof  upon  the  plaintiff. 

He  had  given  the  proper  notice  to  the  defendants  on  the  16th  of  January, 
1872.  The  affidavit  was  filed,  not  within  one  day  thereafter,  as  the  statute  re- 
quired, but  on  the  5th  of  February  following,  while  the  trial  was  in  progress. 
l)e  la  Vega,  in  whose  behalf  it  was  filed,  was  not  a  party  to  the  record.  It  is 
insisted  that  the  testimonio  was  improperly  admitted  to  record,  and  that  it  was 
not  properly  admitted  in  evidence.  These  objections  present  questions  of 
local  law.    The  instrument  is  as  follows: 

It  bears  date  on  the  5th  day  of  May,  1832,  and  sets  forth  that  Thomas  Vega, 
Kafael  Aguerre,  and  Jose  Ma.  Aguerre,  of  the  city  of  Leona  Vicaria,  appeared 
before  Juan  Gonzales,  regidor  of  that  city,  and  declared  that  they  concedeil  to 
Samuel  May  Williams,  a  resident  of  the  city  of  Austin,  full  power,  "in  order 
that  in  the  names  of  the  appearers  "  he  might  proceed  to  sell  the  lands  therein 
described.  "  And  to  confirm  all  that  may  be  granted  and  executed,  the  appear- 
ers bind  themselves,  their  persons,  and  thoir  property  present  and  tq  pome." 
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It  concludes:  ^^  Thus  have  they  granted  and  signed  it  in  presence  of  these  wit- 
nesses, Antonio  Espinosa,  Eafael  de  Leon,  and  Francisco  de  la  Fuentes,  Gon- 
zales, residents  of  this  city. 

"I  attest:  Juan  Gonzales.  Thomas  Vega,  Jos6  Ma.  Aguerre,  Bafael 
Aguerre." 

The  following  memorandum  was  affixed : 

"  Copy  from  the  original,  with  which  it  agrees,  the  day  of  its  execution ; 
given  on  two  '  useful '  pages  of  paper,  of  the  second  stamp,  conformable  to 
law.  All  of  which  I,  the  undersigned  judge,  officiating  with  those  assisting 
me  according  to  law,  hereby  attest.  Juan  Gonzales. 

"  Witness : 

"Jose  Nazo  Oetiz. 
"  J.  M.  Moral." 

Affidavits  are  annexed  upon  which  it  was  recorded,  in  McLennan  county, 
September  7,  1856,  and  again,  September  22,  1858;  in  Falls  county,  October 
6, 1859,  and  in  Williamson  county,  October  15,  1859.  The  affidavits  were  all 
sworn  to  in  Texas.  Among  them  are,  one  proving  the  handwriting  of  Gon- 
zales and  the  attesting  witnesses  —  Moral  and  Ortiz  —  and  that,  if  living,  they 
are  residents  of  Saltillo,  in  the  state  of  Coahuila;  one  by  Gonzales,  made  July 
13,  1857,  proving  that  the  testimonio  was  executed  by  him  at  the  personal  re- 
quest of  the  grantors  named  therein  and  in  their  presence,  and  that  his  signa- 
ture thereto,  and  those  of  Moral  and  Ortiz,  are  all  genuine ;  that  Thomas  de  la 
Vega  executed  a  certain  other  power  of  attorney  before  him  to  S.  M.  Williams 
on  the  28th  of  April,  1832,  and  that  "  the  said  Thomas  do  la  Vega,  who  exe- 
cuted this  testimonio,  is  one  and  the  same  person." 

§  792.  A  testimonio  under  Spanish  {Mexican)  law  is  not  a  copy  hut  a  ^^  second 
original.^^ 

The  testimonio  here  in  question  being  a  copy  from  the  protocol,  or  original 
instrument,  made  by  the  officer  by  whom  the  protocol  was  executed,  was,  in 
the  eye  of  the  Spanish  law  and  of  the  law  of  Texas,  "  a  second  original,"  and 
of  equal  validity  and  effect  with  the  prior  one.  1  Partidas,  222;  Owings  ^^ 
Hull,  9  Pet.,  625 ;  Mitchel  v.  United  States,  id.,  732 ;  Smith  v.  Townsend,  Dal- 
lam's Digest,  570 ;  Ilerndon  v.  Casiano,  7  Tex.,  332. 

§  79ci.  Power  and  functions  of  a^^  regidor?^ 

That  Gonzales  had  authority  adequate  to  the  function  he  performed,  and 
that  the  testimony  was  valid,  was  held  by  this  court  in  Spencer  v.  Lapsley,  20 
How.,  274. 

§  7  94.  A  testimonio  duly  recorded  under  the  statutes  of  Texas  is  properly 
received  in  evidence. 

In  relation  to  the  recording  of  the  instrument,  our  attention  has  been  called 
to  the  following  statutes  of  Texas:  The  act  of  the  20th  of  December,  1836, 
sections  35  and  40;  the  act  of  May  10,  1838;  the  act  of  January  19,  1839; 
and  the  act  of  May  12,  1846,  sections  4,  5,  7,  8  and  9.  A  careful  examina- 
tion of  these  statutes  has  satisfied  us  that  the  registration  was  authorized  by 
law.  If  there  could  bo  any  doubt  upon  the  subject  it  is  removed  by  the  Texas 
adjudications  (Guilbeau  v.  Mays,  15  Tex.,  414;  Henderson  v.  Pilgrim,  22  id., 
476;  Secrest  ^?.  Jones,  21  id.,  138;  Paschal  v,  Perez,  7  id.,  348;  Edwards  t;. 
James,  id.,  377)  upon  the  subject,  referred  to  in  the  argument  of  the  learned 
counsel  for  the  defendant  in  error.  A  certified  copy  from  the  office  where  the 
testimonio  was  recorded  would,  therefore,  have  been  competent  evidence. 
The  original,  with  the  recorder's  ihdorsement,  would,  as  a  consequence,  also 
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have  been  admissible.    In  such  cases  it  would  be  a  solecism  to  receive  the  copy 
and  reject  the  original. 

In  this  case  the  plaintiff  offered  the  testimonio  in  evidence,  and  it  was  prop- 
erly received.  It  would  have  been  admissible  without  recording.  In  Martin 
V.  Parker,  26  Tex.,  260,  it  was  objected  that  an  act  of  sale  of  real  estate,  not 
having  been  signed  by  the  instrumental  witnesses,  was  inadmissible  without 
proof  of  its  execution.  The  court  replied :  "  We  do  not  think  the  objection 
well  taken.  In  McKissick  v.  Colquhoun,  18  Tex.,  151,  Chief  Justice  Hemphill 
said:  ^  The  signature  of  a  judge  or  alcalde  acting  in  place  of  a  notary,  authen- 
ticated by  two  assisting  witnesses,  has  all  the  force  and  effect  of  the  signature 
and  seal,  or  rubric,  of  a  notary.'  " 

§  795.  ^y  Spanish  {Mexican)  law  a  testimonio  is  full  proof  unless  contra- 
dicted hy  Hie  ^*' instrumental  witnesses!'* 

The  defendant  offered  to  prove  by  T.  I.  Walker,  a  witness  present,  that  in 
the  year  1868  he  went  from  Austin,  Texas,  to  Saltillo,  formerly  Leona  Vicaria, 
in  Coabuila,  Mexico,  and  there  examined  the  books  of  protocols  in  the  office 
of  the  secretary  of  the  ayuntamiento ;  that  he  found  in  the  book  of  protocols 
for  the  years  1832  and  1833,  among  others  a  protocol  of  a  power  of  attorney, 
in  the  .Spanish  language,  of  the  date  of  May  5,  1832,  from  Jo36  Maria 
Aguerre  to  Samuel  M.  Williams,  giving  Williams  the  power  to  sell  the  land 
granted  by  the  government  to  Thomas  la  Vega  and  Rafael  and  Jos6  Maria 
Aguerre,  to  wit,  eleven  leagues  each ;  that  said  protocol  had  to  it  no  signatures 
but  those  of  Gonzales  and  Jos6  Maria  Aguerre,  and  that  it  had  no  signatures 
of  witnesses;  that  in  said  protocol-book,  and  of  the  date  of  April  28,  1832, 
he  found  an  original  protocol  of  a  power  of  attorney  signed  by  Jose  Maria 
de  Aguirre,  or  Aguerre,  and  Thomas  de  la  Vega  and  Juan  Gonzales,  with  at- 
testing witnesses  Ortiz  and  Moral;  that  this  power  was  to  Samuel  M.  Williams; 
and  that  in  said  book,  from  the  power  of  attorney  of  the  28th  of  April,  1832, 
to  the  power  of  the  5th  of  May,  1832,  inclusive,  there  were  seven  leaves  and 
no  visible  evidence  of  any  mutilation  of  the  book ;  that  there  are  no  protocols 
of  any  power  of  attorney  from  either  Maria  de  Aguirre,  or  Aguerre,  or  Thomas 
de  la  Vega,  to  any  one  in  said  seven  leaves  except  the  two  named  above ;  and 
that  the  witness  had  in  his  hands  then  in  court  photographic  copies  of  said 
seven  leaves,  showing  exactly  the  facts  above  mentioned  as  to  the  protocol- 
book  and  the  said  two  powers  of  attorney  as  of  record  therein. 

The  plaintiff  objected  to  the  admission  of  the  evidence.  The  court  sustained 
the  objection  and  the  defendant  excepted. 

§  796.  In  a  federal  court  the  authenticity  of  a  "  testim^onio  "  cannot  be  attacked 
by  a  witness  who  offers  to  produce  two  photographic  copies  of  several  pages 
of  the  protocoUbooJc^  in  which  a  different  instrum£)U  is  shown  from  the  ^^tesii- 
nionioJ^ 

It  has  been  shown  that  the  testimonio  is  "  a  second  original,"  and  of  the 
same  effect  with  the  protocol.  Mitchel  v.  United  States,  9  Pet.,  732 ;  Hern- 
don  V.  Casiano,  7  Tex.,  332.  According  to  an  eminent  Spanish  authority  it  is 
full  proof,  unless  the  instrumental  witnesses  contradict  it.  4  Sala,  127, 130, 
136.  Here  neither  Vega,  either  of  the  Aguerres.  Gonzales,  Moral  nor  Ortiz  was 
produced ;  nor  was  their  absence  accounted  for.  The  bill  of  exceptions  states 
that  the  witness  had  the  photographic  copies  in  his  hands  in  court  —  not  that 
they  were  offered  in  evidence.  But  perhaps  it  is  only  fair  to  construe  the  bill 
of  exceptions  so  as  to  give  it  that  effect.  Conceding  this,  the  only  testimony 
offered  was  that  of  Walker  and  the  two  photographic  copies.     It  does  not 
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appear  to  have  been  suggested  that  this  was  to  be  followed  by  any  further 
testimony.  The  copies  had  been  in  the  possession  of  Walker  more  than  three 
yeare;  yet  it  is  not  shown  that  the  plaintiff  had  any  notice  of  them  until 
they  were  suddenly  produced  by  the  witness  in  the  midst  of  the  trial.  It  is 
also  significant  that  the  agent  who  went  on  the  visit  of  exploration  to  Saltillo  did 
not  claim  to  have  discovered  anything  whatever  adverse  to  the  testimonio,  ex- 
cept the  state  of  the  protocol  as  it  appeared  of  record.  Xor  did  the  defendant, 
enlightened  as  he  must  have  been  by  Walker,  invoke  the  testimony  of  the  keeper 
of  the  archives,  or  of  any  other  person  residing  in  the  locality  where  they  were 
kept.  The  plaintiflTs  petition  was  filed  in  1863.  Walker's  discovery  was 
made  in  1868.  The  trial  w^as  in  1872.  There  was  time  between  the  two 
periods  last  mentioned  to  procure  ample  testimony  from  Saltillo  and  elsewhere 
touching  the  fraud  and  forgery  charged,  if  they  were  believed  to  exist.  The 
defendant  was  silent.  The  record  is  a  blank  as  to  any  such  testimony  given, 
offered  or  suggested,  except  the  isolated  circumstances  offered  to  be  proved  by 
Walker  and  the  two  photographic  copies.  These  are  pregnant  facts.  Copies 
of  the  photographs  are  not  given  in  the  bill  of  exceptions;  nor  are  the  con- 
tents of  the  power  to  Williams,  of  the  28th  of  April,  given  in  whole  or  part. 
That  is  stated  to  have  had  upon  it  the  names  of  Jose  Maria  Aguerre  and 
Thomas  de  la  Vega  as  grantors,  and  of  Gonzales  with  those  of  Moral  and 
Ortiz  as  assisting  witnesses.  It  is  possible  that  the  testimonio  may,  by  the 
mistake  of  the  copyist,  have  tlie  date  of  the  latter  instead  of  the  earlier  instru- 
ment, or  that  if  the  fuller  and  better  evidence,  which  the  defendant  was  bound 
to  give,  had  been  produced,  the  apparent  discrepancies  between  the  two  docu- 
ments in  question  might  have  been  explained  in  a  manner  consistent  with  the 
integrity  of  all  concerned  and  the  validity  of  the  testimonio.  It  should  at 
least  have  been  shown  by  some  one  officially  connected  with  the  ofl9ce,  that 
the  book  seen  bv  the  witness  was  the  book,  and  the  onlv  book  there,  wherein 
the  instrument  could  have  been  properly  recorded,  and  that  there  was  no  such 
protocol  anywhere  in  that  book,  or  elsewhere  in  the  office.  It  is  also  possible 
it  was  known  in  the  office  that  the  missing  signatures  had  been  removed  by 
some  dishonest  hand. 

§  797.  A  party  ia  not  permitted  to  give  secondary  eoidence  where  it  presup- 
poses ietter  emdeiice  within  his  reach^  which  he  fails  to  produce. 

The  testimony  proposed  to  be  elicited  from  Walker  fell  far  short  of  the 
requisite  standard.  A  party  is  not  permitted  to  give  secondary  evidence 
where  it  presupposes  better  evidence  within  his  reach,  which  he  fails  to  pro- 
duce. In  Renner  v.  Bank  of  Columbia,  9  Wheat.,  581  (Bills  and  Notes, 
§§  754-59),  this  court,  speaking  of  such  evidence,  said :  '*  Every  case  must  depend 
in  a  great  measure  upon  its  own  circumstances.  The  rule  of  evidence  must 
be  so  applied  as  to  promote  the  ends  of  justice,  and  guard  against  fraud  and 
imposition." 

It  appears  incidentally  by  the  record  that  there  has  been  a  great  amount  of 
litigation,  extending  through  a  long  period  of  time,  touching  the  lands  to 
which  this  testimonio  relates.  The  protocol  and  testimonio  bear  date  more 
than  forty  years  ago.  The  record  does  not  show  that  during  this  long  period 
either  of  the  Aguerres  ever  questioned  the  validity  of  the  latter,  or  that  La 
Vega  ever  assailed  it  by  his  own  sworn  testimony.  Large  and  diversified  in- 
terests must  have  grown  up  on  the  faith  in  its  genuineness.  In  this  case  the 
attack  upon  the  instrument  is  not  made  by  either  of  the  grantors,  but  vica- 
riously by  the  defendant,  who  cls^med  under  a  distinct  and  hostile  title  which 
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he  wholly  failed  to  establish.    Under  all  the  circumstances,  we  think  the  tes- 
timony of  Walker  was  properly  excluded. 

In  our  judgment  the  court  was  correct  as  to  the  instructions  given  and  those 
refused,  to  which  the  exceptions  touching  that  subject  relate.  We  direct,  sua 
sponUy  the  writ  of  error  to  be  amended  b}^  striking  from  it  the  names  of  all 
the  plaintiUs  except  McPhaul;  and  the  judgment  of  the  circuit  court  is 
affirmed. 

CORNETT  r.  WILUAMS. 
(20  Wallace,  226-251.     1873.) 

Erbok  to  U.  S.  Circuit  Court,  Western  District  of  Texas. 
Statement  of  Facts. —  In  1850  Henry  Williams  recovered  a  judgment 
against  bis  brother,  Samuel  Williams,  of  Texas,  for  826,736,  which  was  aftor- 
ward  renewed  (July,  1858)  for  $43,936.  These  judgments  were  rendered  in 
the  United  States  courts  of  Texas,  the  records  of  which  were  destroyed  during 
the  civil  war.  In  1859  Samuel  Williams  died,  and  Henry  Williams,  under  the 
advice  of  counsel,  obtained  a  certified  copy  of  the  judgment  wherewith  to 
make  the  proof  of  his  debt  as  required  by  law.  This  certified  copy  was  lost, 
but  a  copy  of  it  was  preserved  and  made  a  part  of  the  proof  in  this  case. 

After  the  war  broke  out,  J.  H.  Williams,  a  son  of  Henry  Williams,  went 
from  Maryland  to  Texas  and  formed  a  business  connection  with  H.  H.  Will- 
iams, his  cousin,  son  of  Samuel  Williams,  and  bought  out  with  him  the  interest 
of  the  other  heirs  of  Samuel  Williams  to  a  league  of  land  in  Bastrop  county, 
Texas  (the  property  in  question),  and  on  it  erected  a  factory  to  make  cloth  for 
the  Confederate  government.  In  October,  18G3,  Cornett  moved  to  Texas, 
with  a  number  of  slaves,  from  Missouri,  and  sold  them  to  J.  H.  and  H.  H. 
Williams,  who  mortgaged  the  land  to  secure  the  purchase  money  of  the  slaves. 
Iq  1865  Henry  Williams  made  his  son  J.  H.  his  agent  to  look  after  his  judg- 
ment against  Samuel  Williams'  estate^  and  such  steps  were  taken  by  him  that 
the  land  was  sold  by  order  of  the  probate  court  and  bought  in  by  J.  H.  as 
attorney  in  fact  for  his  father,  Henry  Williams.  At  the  March  term,  1866,  of 
the  probate  court  the  sale  was  confirmed.  Cornett  had  foreclosed  his  mort- 
gage and  bought  the  land  under  it,  and  in  1867  (December  7)  brought  suit  in 
a  state  court  against  the  two  cousins,  who  were  still  in  possession  of  the  land, 
and  obtained  judgment,  but  not  till  after  Henry  Williams,  in  February,  1868, 
had  beg:un  this  suit  against  Cornett,  in  which  two  depositions  of  the  plaintiff, 
who  resided  in  Baltimore,  were  received  in  evidence,  against  the  objection  of 
the  defendant.  The  copy  of  the  judgment  before  described  was  also  admitted 
against  the  defendant's  objection. 

The  judgment  was  for  the  plaintiff,  and  the  case  taken  to  the  supreme  court 
on  error. 

§  7  98.  Under  the  act  of  July  2^  186 i^  it  is  C(mpete7)t  for  a  party  to  give  testi- 
inony  in  hie  own  behalf  and  he  may  give  a  second  deposition  if  he  chooses. 

Opinion  by  Mb.  Justice  Swayne. 

There  was  no  error  in  admitting  in  evidence  the  two  depositions  of  H.  H. 
Williams.  The  objections  that  he  was  a  party  to  the  record,  and  interested 
in  the  event  of  the  suit,  were  obviated  by  the  third  section  of  the  act  of  July 
2, 1864.  13  Stat,  at  Large,  351.  He  was  thus  placed  upon  a  footing  of  equal- 
ity with  all  other  witnesses,  and  it  was  competent  for  him  to  testify  in  the 
case  orally  or  by  deposition.  The  depositions  were  taken  and  certified  in  con* 
fonnity  to  the  thirtieth  section  of  the  act  of  1789.     1  Stat,  at  Large,  89.    If 
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the  deponent  was  not  satisfied  with  his  first  deposition,  he  had  the  right  to 
give  a  second  one.  No  order  of  the  court  was  necessary  in  either  case.  The 
only  objections  insisted  upon  are  that  the  statute  does  not  authorize  a  party 
to  testify  by  deposition  if  he  can  orally,  and  that  if  he  can  b}'  deposition,  the 
right  was  exhausted  by  the  first  one,  and  that  the  second  one  was  taken  with- 
out authority  of  law.  Both  objections  are  without  foundation.  The  statute 
is  remedial  and  to  be  construed  liberally.  We  are  aware  of  no  case  in  which 
it  has  been  held  that  where  a  witness  has  given  one  deposition  in  an  action  at 
law,  he  cannot  for  that  reason  give  another  without  the  sanction  of  the  court. 
Such  a  proposition  has  the  support  of  neither  principle  nor  authority. 

The  instruction  given  to  the  jury  touching  the  trust  deeds  executed  by  W. 
H.  and  J.  H.  Williams  to  Wildbahn,  the  notes  they  were  given  to  secure,  and 
t^je  sale  by  Cornett  of  the  slaves,  which  was  in  part  the  consideration  of  the 
notes,  was  well  warranted  by  the  state  of  the  evidence,  and  was  correct.  It 
was  objected  to  only  upon  the  ground  that  the  evidence  did  not  tend  to  prove 
that  the  slaves  were  removed  from  Missouri  to  Texas  for  the  purpose  of  selling 
them  in  the  latter  state,  and  that  hence  the  instruction,  even  if  correct  as 
matter  of  law,  was,  with  reference  to  the  case,  an  abstraction,  and  must  neces- 
sarily have  had  the  eiBFect  of  confusing  and  misleading  the  minds  of  the  jury. 
An  examination  of  the  record  has  satisfied  us  that  the  evidence  was  abun- 
dantly suflicient  to  raise  the  question  of  intent  in  the  removal  of  the  slaves, 
and  to  make  it  the  duty  of  the  court  to  say  to  the  jui*y  what  was  said 
upon  the  subject.  It  is  not  objected  that  the  rule  of  law  was  not  correctly 
stated. 

§  7  99.  Urdeaa  a  person  claiming  land  hecomes  a  party  to  litigation  concerning 
ity  such  litigation  ia  as  to  him  res  inter  aUos  acta. 

What  was  done  in  the  suit  between  Cornett  and  J.  H.  and  W.  H.  Williams 
in  no  wise  affected  the  rights  of  H.  H.  Williams  in  this  action.  The  marshal 
seized  the  premises,  and  Cornett  gave  a  replevin  bond  pursuant  to  the  statute 
of  Texas.  While  the  property  was  in  the  hands  of  the  marshal  it  was  in  the 
custody  of  the  law.  When  Cornett  gave  the  bond  the  premises  passed  from 
the  custody  of  the  law  into  his  possession,  and  they  were  in  his  possession 
when  this  suit  was  instituted.  The  bond  was  given  to  enable  him  to  efiTect 
that  result,  and  it  was  accomplished.  The  bond  took  the  place  of  the  property 
and  represented  it.  The  premises  were  as  much  in  his  possession  as  if  no 
litigation  was  pending  and  he  had  acquired  possession  in  some  other  way.  The 
defendant  in  error,  having  declined  to  become  a  party  to  that  suit,  everything 
done  in  it  was,  so  far  as  he  was  concerned,  res  inter  alios  axita, 

§  800.  The  rule  as  to  secondary  evidence  is  thoit  it  must  he  the  best  the  party 
has  it  in  his  power  to  produce. 

The  secondary  proof  of  the  judgment  in  favor  of  H.  II.  Williams,  against 
Samuel  M.  Williams,  was  properly  admitted.  The  original  record  was  de- 
'  stroyed  by  fire  in  the  year  1862.  The  proof  in  question  consisted  of  a  copy 
of  a  copy  of  the  judgment,  the  latter  duly  certified  by  the  clerk  of  the  court 
by  whom  the  judgment  was  rendered.  It  was  proved  that  the  certified  copy 
had  been  destroyed.  The  judgment  in  question  was  recovered  upon  a  prior 
judgment  in  favor  of  the  same  plaintiff  against  the  same  defendant.  There 
was  evidence  tending  to  show  that  a  certified  copy  of  the  latter  existed,  but 
it  was  not  positive.  There  was  no  proof  of  the  existence  of  such  a  copy  of 
the  judgment  sought  to  be  proved.  There  was  a  discrepancy  as  to  a  single 
word  in  the  copy  offered  in  evidence.     It  set  forth  that  the  clerk  had  assessed 
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the  damages  at  '^  forty-three  thousand  nine  hundred  and  dxty-^xn  dollars  and 
thirty-four  cents,  and  that  it  was,  therefore,  considered  by  the  court  that  the 
plaintiff  recover  of  the  defendant  the  sum  of  forty-three  thousand  nine  hun- 
dred and  thirty'%\x  dollars  and  thirty-four  cents,"  etc.  It  was  satisfactorily 
proved  aliunde  that  thirty^  instead  of  eixty^  was  correct,  the  latter  being  a 
mistake  of  the  copyist. 

The  principle  established  by  this  court  as  to  secondary  evidence  in  cases  like 
this  is,  that  it  must  be  the  best  the  party  has  it  in  his  power  to  produce.  The 
mle  is  to  be  so  applied  as  to  promote  the  ends  of  justice  and  guard  against 
fraud,  surprise  and  imposition.  Eenner  v.  The  Bank  of  Columbia,  9  Wheat., 
597  (Bills  and  Notes,  §§  754-59) ;  1  Greenl.  Ev.,  §  84  and  note.  The  copy 
here  in  question  was  properly  admitted,  Winn  v.  Patterson,  9  Pet.,  676.  This 
court  has  not  yet  gone  the  length  of  the  English  adjudications,  which  hold, 
without  qualification,  that  there  are  no  degrees  in  secondary  evidence.  Doe 
rf.  Gilbert  v.  Ross,  7  Mees.  &  W.,  106.  / 

The  act  of  congress  of  March  3,  1871  (16  Stat,  at  Largo,  474,  ch.  CXI),  pro- 
vides for  putting  in  a  permanent  form  proof  of  the  contents  of  judicial  records 
lost  or  destroyed,  such  proof  to  take  the  place  of  the  original  records  for  all 
purposes.  The  statute  of  Texas  upon  the  subject  of  proof  in  cases  of  lost 
records  (Paschal's  Digest,  art.  4969)  has  also  been  referred  to  in  this  connec- 
tion. There  is  nothing  in  either  the  act  of  congress  or  the  statute  in  conflict 
with  the  action  of  the  court  we  have  been  considering. 

§  801.  An  order  of  aprohate  court  for  the  sale  of  lands  cannot  he  coUateraUy 
impecLched  if  the  court  had  jurisdiction  to  make  the  order. 

The  most  important  question  in  the  case  relates  to  the  proceedings  of  the 
county  court  of  Galveston  county,  touching  the  sale  and  conveyance  of  the 
premises  in  controversy  by  the  administrator  of  Samuel  M.  Williams  to  H.  H. 
Williams.  The  plaintiffs  in  error  insist  that  those  proceedings  were  coram  non 
jndice  and  void.  The  defendant  in  error  maintains  that  they  were  regular  and 
valid,  and  that  if  there  be  any  error  or  defect,  the  court  having  had  jurisdiction,' 
its  proceedings  could  not  be  collaterally  assailed  upon  the  trial  of  this  cause  in 
the  court  below.  This  renders  it  necessary  to  examine  the  case  in  this  as|>ect. 
The  record  shows  the  following  facts:  On  the  2Sth  of  June,  1850,  H.  H.  Will- 
i:ims  recovered  in  the  district  court  of  the  United  States  held  at  Galveston, 
against  Samuel  M.  Williams,  then  living,  a  judgment  for  S26,736.  And  on  the 
12th  of  July,  1858,  another  judgment  for  the  sum  of  $43,936.34.  The  second 
judirment  was  founded  upon  the  first  one,  and  was  for  the  principal  and  inter- 
est due  upon  the  latter.  At  the  January  term,  1866,  of  the  Galveston  county 
court,  H.  H.  Williams,  by  his  counsel,  applied  for  an  order  that  the  adminis- 
trator of  Samuel  M.  Williams  be  cited  to  appear  and  show  cause  why  "  he 
should  not  make  application  to  the  court  for  an  order  to  sell  enough  of  the 
projierty  of  said  estate  to  pay  a  judgment  obtained  by  the  said  Henry  Will- 
iams against  the  said  Samuel  M.  Williams,  to  the  amount  of  840,000;  which 
said  judgment  was  allowed  and  approved  as  a  valid  claim  against  said  estate, 
in  October,  1859,  with  eight  per  cent,  interest  per  annum."  etc. 

The  administrator  appeared  at  the  same  term,  and  answered  that  the  plaint- 
iff recovered  the  judgment  first  hereinbefore  mentioned ;  that  it  was  presented 
for  allowance  against  the  estate  with  the  usual  affidavit,  and  allowed ;  that-  he 
could  not  say  whether  it  was  approved  by  the  chief  justice  of  Galveston 
county ;  that  it  had  never  been  paid,  and  that  the  reason  he  had  taken  no 
measures  to  pay  it  was  that  the  plaintiff  had  told  him  that,  being  against  his 
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brother,  he  did  not  intend  to  enforce  it.    The  court  thereupon,  at  the  same 
term,  made  an  order  as  follows : 

"  On  this  day  came  on  to  be  heard  in  this  cause  the  motion  of  Henry  Will- 
iams, by  his  agent,  J.  H.  Williams,  asking  that  the  administrator  be  required 
to  sell  sufficient  property  of  the  estate  to  pay  a  certain  judgment  obtained  by 
the  said  Henry  in  the  United  States  district  court,  on  the  28th  day  of  June, 
A.  D.  1850,  for  the  sum  of  $26,736,  with  interest  from  date  of  rendition;  and 
it  appearing  to  the  court  that  this  claim  has  been  duly  allowed^  and  that  the 
administrator  has  no  funds  in  hand  whatever  to  pay  the  same,  it  is  ordered 
that  he  make  sale  of  sufficient  property  in  pursuance  of  the  prayer  of  the 
motion.  And  the  administrator  havinoj  designated  the  following  piece  of  prop- 
erty, it  is  ordered  that  he  shall  make  public  sale  of  one  league  of  land,  situ- 
ated," etc. 

The  premises  in  controversy  were  then  described,  the  mode  and  time  of 
advertising,  and  the  place  and  terms  of  the  sale  were  prescribed,  and  the 
administrator  was  directed  "to  make  due  report  of  his  action  in  the  premises 
to  the  court."  On  the  15th  of  March,  1866,  the  administrator  reported  that, 
pursuant  to  the  order  of  the  court,  after  due  notice  according  to  law,  he  had 
offered  the  premises  for  sale  at  public  auction,  at  the  time  and  place  required 
by  law,  and  that  they  were  struck  off  and  sold  to  Henry  H.  Williams,  for  the 
sum  of  $60,000,  on  a  credit  of  twelve  months,  secured  b^'  a  vendor's  lien;  that 
Williams  was  the  highest  and  best  bidder,  and  that  the  price  was  a  reasonable 
one. 

At  the  March  term  the  court  confirmed  the  report  and  ordered  the  adminis- 
trator to  make  a  deed  to  the  purchaser,  upon  his  complying  with  the  terms  of 
the  sale.  On  the  15th  of  April,  1866,  the  administrator  gave  a  receipt  to  the 
purchaser  for  $60,600,  being  the  amount  of  the  purchase  nloney  with  ten  per 
cent,  interest,  and  bv  the  same  instrument  released  his  vendor's  lien.  On  the 
same  day  the  administrator  executed  a  deed  of  conveyance  to  the  said  H.  H. 
Williams.  It  recites  all  the  proceedings  touching  the  sale  upon  which  it  was 
founded.  On  the  2d  of  January,  1868,  the  administrator  executed  to  Henry 
Williams  another  deed  for  the  same  premises.  It  recites  more  fully  the 
proceedings  relative  to  the  sale,  and  sets  out  that  there  were  certain  clerical 
errors  of  dates  in  the  former  deed,  and  that  this  deed  was  made  to  correct 
them.  , 

The  titles  adverse  to  the  plaintiff  developed  upon  the  trial  in  the  court 
below  were  all  derived  from  heirs-at-law  of  Samuel  Williams.  The  premises 
were  liable  under  a  paramount  lien  for  the  debts  of  the  ancestor.  Paschal's 
Digest,  art.  1373.  The  plaintiff's  claim  was  of  that  character.  Hence,  if  the 
sale  and  conveyance  to  him  by  the  admmistrator  were  valid,  they  were  con- 
clusive in  his  favor.  He  could  recover,  however,  only  upon  the  strengtli  of  his 
own  title.    The  weakness  of  the  title  of  his  adversaries  could  not  avail  him. 

Most  of  the  objections  to  the  sale  by  the  administrator  taken  in  tho  brief 
of  the  plaintiffs  in  error  were  not  insisted  upon  in  the  argument  at  the  bar, 
and  are  of  such  a  character  as  to  require  no  observations  from  tho  court.  One 
was  pressed  upon  our  attention  with  earnestness  and  ability,  and  to  that  one 
our  remarks  will  be  confined. 

A  statute  of  Texas  requires  all  claims  against  the  estate  of  a  decedent  to  be 
presented  to  his  legal  representative,  and  to  be  allowed  by  such  representative, 
and  to  be  appi^oved  by  tho  probate  judge.  Until  so  allowed  and  approved^ 
they  have  no  legal  validity,  and  cannot  be  recognized  as  debts  against  the 
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estate.  If  disallowed  or  not  approved,  they  must  be  sued  upon  within  three 
months.  If  sued  without  a  refusal  to  allow  or  approve,  there  can  be  no  re- 
covery. The  absence  of  such  fact  is  fatal  to  the  action.  Paschal's  Digest, 
arts.  1309,  1311 ;  Danzey  v.  Swinney,  7  Tex.,  C25 ;  Martin  v.  Harrison,  2  Tex., 
456.  The  order  of  sale  sots  forth  that  the  claim  had  been  allowed  by  the 
administrator,  but  is  silent  as  to  its  approval  by  the  judge.  The  plaintiffs  in 
error  argued  that  this  omission  rendered  the  order  a  nullity. 

§  802.  What  constitutes  juinsdiction.  When  jurisdiction  has  attaclied  every 
intendment  is  in  favor  of  the  validity  of  the  proceeding. 

The  application  of  the  judgment  creditor  and  the  answer  of  the  administra- 
tor gave  the  judge  jurisdiction  over  the  parties  and  the  real  estate  of  the 
deceased.  Paschal's  Digest,  art.  1305.  Jurisdiction  is  the  power  to  hear  and 
determine.  To  make  the  order  of  sale  required  the  exercise  of  this  power.  It 
was  the  business  and  duty  of  the  court  to  ascertain  and  decide  whether  the 
facts  w^ere  such  as  called  for  that  action.  The  question  always  arises  in  such 
proceedings  —  and  must  be  determined  —  whether,  upon  the  case  as  presented, 
atHrmative  or  negative  action  is  proper.  The  power  to  review  and  reverse 
the  decision  so  made  is  clearly  appellate  in  its  character,  and  can  be  exercised 
only  by  an  appellate  tribunal  in  a  proceeding  had  directly  for  that  purpose. 
It  cannot  and  ought  not  to  be  done  by  another  court,  in  another  case,  where 
the  subject  is  presented  incidentally,  and  a  reversal  sought  in  such  collateral 
proceeding.  The  settled  rule  of  law  is,  that,  jurisdiction  having  attached  in 
the  original  case,  everything  done  within  the  power  of  that  jurisdiction,  when 
collaterally  questioned,  is  to  be  held  conclusive  of  the  rights  of  the  parties, 
unless  impeached  for  fraud.  Every  intendment  is  made  to  support  the  pro- 
ceeding. It  is  regarded  as  if  it  were  regular  in  all  things  and  irreversible  for 
error.  In  the  absence  of  fraud,  no  question  can  bo  collaterally  entertained  as 
to  anything  lying  within  the  jurisdictional  sphere  of  the  original  case.  In- 
finite confusion  and  mischiefs  would  ensue  if  the  rule  were  otherwise.  These 
remarks  apply  to  the  order  of  sale  here  in  question.  The  county  court  had 
t!:e  power  to  make  it,  and  did  make  it.  It  is  presumed  to  have  been  properly 
made,  and  the  question  of  its  propriety  was  not  open  to  examination  upon  the 
trial  in  the  circuit  court.  These  propositions  are  sustained  by  a  long  and 
unbroken  line  of  adjudications  in  this  court.  The  last  one  was  the  case  of 
McNitt  V.  Turner,  16  Wall.,  366.  They  are  not  in  conflict  with  the  adjudica- 
tions of  Texas  upon  the  subject. 

The  statute  of  Texas  does  not  require  the  evidence  upon  which  the  judg- 
ment of  the  court  proceeded  to  be  set  forth  in  the  record.  Such  a  statement 
can  do  no  good,  and  its  omission  does  no  harm. 

$f  803.  The  rule  of  presumptions  as  to  acts  of  puhlic  officers. 

As  regards  public  officers,  "acts  done  which  presuppose  the  existence  of 
other  acts  to  make  them  legally  operative  are  presumptive  proofs  of  the  latter." 
Bank  of  the  United  SUtes  v.  Dandridge,  12  Wheat.,  70  (Coup.,  §g  843-54^.  "  Facts 
].resumed  are  as  efifectually  established  as  facts  proved,  v.-hcre  no  presumption 
U  allowed."  In  the  case  of  Ward's  Lessee  v.  Barrows,  2  Ohio  St.,  247,  a  sale 
for  taxes  came  under  examination.  It  was  held  that  certain  acts  of  the  county 
auditor  were  presumptive  proofs  that  he  had  administered  to  the  collector  the 
oath  prescribed  by  law  touching  the  delinquent  list.  The  sale  was  sustained. 
Here  the  judge  who  made  the  order  of  sale  was  the  judge  to  approve  the  claim. 
The  order  was  presumptive  proof  of  the  requisite  approval.  Such  approval 
was  necessarily  implied,  and  what  is  implied  in  a  record,  pleading,  will,  deed 
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or  contract  is  as  eflfectual  as  what  is  expressed.    United  States  v.  Babbit, 
1  Black,  61. 

The  proceedings,  touching  the  sale  were  properly  admitted  in  evidence,  and 
the  instruction  given  to  the  jury  upon  the  subject  was  correct. 

The  last  assignment  of  error  relates  to  fraud  in  obtaining  the  order  of  sale. 
It  seems  to  us  that  the  evidence  disclosed  in  the  record  was  hardly  suflBcient 
to  raise  any  question  upon  that  subject.  However  that  may  be,  the  instruc- 
tion given  to  the  jury  was  unexceptionable,  and  the  plaintiffs  in  error  have  no 
right  to  complain. 

Judgment  affirmed 

UNITED  STATES  v.  RETBURN. 

(6  Peters,  85^-868.    1883.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  from  the  circuit  court  for  the 
district  of  Maryland,  on  a  certificate  of  division  of  opinion,  touching  the  ad- 
mission of  testimony  offered  on  the  part  of  the  United  States  in  support  of  the 
prosecution. 

The  indictment  against  the  prisoner  contains  several  counts.  The  first  charges 
him  with  having  on  the  1st  day  of  July,  1828,  at  the  district  of  Maryland, 
within  the  territory  and  jurisdiction  of  the  United  States,  issued  a  commission 
for  a  certain  vessel  called  The  Jane,  otherwise  The  Congresso,  to  the  intent 
that  such  vessel  might  be  employed  in  the  service  of  a  foreign  people,  that  is 
to  say,  in  the  service  of  the  United  Provinces  of  Rio  de  la  Plata,  to  cruise  and 
commit  hostilities  against  the  subjects  and  property  of  a  foreign  prince,  that 
is  to  say,  his  imperial  majesty  the  constitutional  emperor  and  perpetual  defender 
of  Brazil,  with  whom  the  United  States  were  at  peace,  against  the  form  of  the 
act  of  congress  in  such  case  made  and  provided. 

The  second  count  charges  him  with  having  delivered  a  commission  for  The 
Jane  with  the  like  intent.  The  third  charges  him  with  having  delivered  a 
commission  to  one  John  Chase  for  The  Jane,  for  the  like  purpose  and  with  the 
like  intent.  The  fourth  charges  him  with  having  issued  a  commission  to  John 
Chase  for  The  Jane,  for  the  like  purpose  and  with  the  like  intent.  There  are 
some  other  counts,  laying  the  offense  in  different  ways,  which  are  unimportant 
for  the  present  question. 

In  support  of  the  prosecution  it  was  proved  that  the  privateer  referred  to  in 
the  indictment  was  built  and  fitted  out  in  the  port  of  Baltimore,  for  a  certain 
John  Chase.  That  The  Jane  sailed  from  the  port  of  Baltimore  for  the  West 
Indies,  and  at  St.  Eustatia  she  hoisted  Buenos  Ayrean  colors,  changed  her 
name  to  that  of  The  Congresso,  and  performed  a  cruise  under  the  command  of 
John  Chase,  exercising  therein  acts  of  hostility  against  the  subjects  and  gov- 
ernment of  Brazil. 

It  was  also  given  in  evidence  on  the  part  of  the  United  States,  that  the  said 
Chase  stood  indicted  in  that  court  for  a  misdemeanor  for  accepting,  in  the  dis- 
trict of  Maryland,  a  commission  to  cruise,  and  with  cruising  with  the  said  pri- 
vateer against  the  subjects  and  government  of  Brazil.  That  a  bench  warrant 
had  been  repeatedly  issued  out  against  the  said  Chase,  but  that  he  could  not  bo 
found,  and  the  process  was  always  returned  non  est  inventus.  Whereupon  the 
counsel  for  the  United  States  proceeded  to  inquire  of  a  competent  witness, 
whether  he  saw  a  commission  on  board  the  said  privateer.  But  the  travei'ser, 
by  his  counsel,  objected  to  the  admissibility  of  any  evidence  relative  to  the 
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character  or  contents  of  the  said  commission,  because  the  commission  was  not 
produced  by  the  United  States,  or  obtained  from  any  witness,  nor  a  copy  pro- 
cured from  the  public  archives  of  Buenos  Ayres,  nor  its  destruction  proved,  nor 
any  eflForts  to  procure  it  shown  by  the  United  States.  Upon  the  admissibility 
of  the  said  evidence  the  judges  were  opposed  in  opinion,  and  the  question 
comes  here  for  decision. 

The  objections  to  the  admissibility  of  the  evidence  have  been  submitted  to 
the  court  under  the  following  heads:  1.  Because  the  evidence  so  offered  was 
of  a  secondary  character.  2.  Because  the  facts  proved  did  not  present  a  proper 
case  for  the  admission  of  secondary  evidence.  3.  Because  the  evidence  offered 
was  not  the  next  best  evidence  of  which  the  nature  of  the  case  admitted. 

It  is  undoubtedly  true  that  the  evidence  offered  was  of  a  secondary  char- 
acter. The  primary  evidence  would  have  been  the  commission  itself.  The 
word  commission,  ex  vi  termini^  imports  a  written  authority ;  and  the  offense 
under  this  part  of  the  act  of  congress  (3  Stats,  at  Large,  448 ;  6  vol.  Laws  U.  S., 
321,  §  3)  consists  in  issuing  or  delivering  a  commission  for  any  ship  or  vessel 
with  intent  that  she  may  be  employed,  etc. ;  and  there  is  no  doubt  it  must  be 
shown  to  have  been  a  commission  emanating  from  the  government  of  the 
United  Provinces  of  Kio  de  la  Plata,  as  alleged  in  the  indictment,  and  it  must 
at  least  purport  to  be  a  valid,  subsisting  commission  and  intended  as  the  au- 
thority under  which  the  vessel  was  to  cruise.  But  all  these  inquiries  relate  to 
the  sutBciency  of  the  evidence  to  establish  these  facts,  not  to  its  competency. 
The  former  belongs  to  the  jury  to  decide;  the  latter  to  the  court.  Whether 
it  could  have  been  shown  that  the  commission  about  which  the  inquiry  was 
made  was  a  document  coming  with  the  indictment,  and  necessary  to  be  proved 
in  order  to  establish  the  offense,  does  not  come  within  the  question  sent  up 
to  this  court.  The  argument,  however,  against  the  admissibility  of  the  evi- 
<lence  goes  the  length  of  contending  that  nothing  short  of  the  commission 
itself  will  furnish  the  necessary  evidence. 

§  804.  Where  non-production  of  written  instrument  properly  accounted  for^ 
secondary  evidence  of  its  existence  and  contents  admissible  in  both  criminal  and 
civil  proceedings. 

We  think  the  objection  in  this  respect  not  well  founded;  but  that  the  case 
falls  within  the  rule  that,  when  the  non-production  of  the  written  instrument 
is  satisfactorily  accounted  for,  secondary  evidence  of  its  existence  and  con- 
tents may  be  shown.  This  is  a  general  rule  of  evidence  applicable  to  crimi- 
nal as  well  as  civil  suits.  And  there  can  be  no  reason  why  it  should  not  apply 
to  cases  like  the  present.  And  indeed,  a  contrary  rule  not  only  might,  but 
probably  would,  render  the  law  entirely  nugatory,  for  the  offender  would 
only  have  to  destroy  the  commission,  and  his  escape  from  punishment  would 
be  certain. 

Under  this  bead  of  the  objection  it  has  been  argued  that  the  commission 
shoald  have  been  set  out  or  recited  in  the  indictment,  or  the  reason  for  the 
omission  should  appear  on  the  face  of  the  indictment.  If  there  is  any  ground 
whatever  for  this  objection  (which  we  are  far  from  intimating),  the  point  can- 
not be  made  here  under  the  question  sent  up  from  the  circuit  court.  If  well 
founded  it  must  be  presented  in  some  other  form.  We  are  now  confined  to 
the  question  on  which  the  opinions  of  the  judges  were  opposed,  and  the  suflR- 
ciency  of  the  indictment  forms  no  part  of  that  question.  The  objection  went 
to  the  admissibility  of  any  evidence  relative  to  the  character  or  contents  of 
the  commission,  because  it  was  not  produced  or  its  non-production  sufficiently 
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acconnted  for;  and  this  brings  ns  to  the  second  head  of  inquiry,  namely, 
whether  the  acts  proved  presented  a  proper  case  for  the  admission  of  sec- 
ondary evidence. 

§  805.  proof  that  a  commission  was  in  possession  of  one  on  hoard  and 

comvianding  vessel  cruising  under  it:,  in  violation  of  act  of  1818,  and  indicted 
iherffor^  hut  not  found,  sufficient  to  admit  such  secondary  evidence. 

The  facts  which  had  been  proved  were  that  the  privateer  was  built  and 
Utted  out  in  the  port  of  Baltimore  for  John  Chase.  The  crew  was  shipped  at 
Baltimore  by  Franklin  Chase,  the  brother  of  John  Chase.  That  she  sailed 
from  the  port  of  Baltimore  for  the  West  Indies  under  the  name  of  The  Jane, 
and  at  St.  Eustatia  she  hoisted  Buenos  Ayrean  colors,  and  changed  her  name 
to  that  of  The  Congresso,  and  performed  a  cruise  under  the  command  of 
the  said  John  Chase,  exercising  therein  acts  of  hostility  against  the  sub- 
jects and  government  of  Brazil.  That  Chase  stood  indicted  in  the  same  court 
for  a  misdemeanor  for  accepting  a  commission  and  cruising  with  the  said  priva- 
teer against  the  government  and  subjects  of  Brazil ;  and  that  a  bench  war- 
rant had  been  repeatedly  issued  against  him  but  he  could  not  be  found. 

This  evidence  established  very  clearly  that  this  vessel  was  fitted  out  and 
cruising  in  violation  of  the  law  of  the  United  States,  and  that  she  was  under 
the  command  of  John  Chase.  It  is  reasonable,  therefore,  to  presume  that  the 
commission  on  board  the  privateer  was  the  authority  under  which  Chase  acted. 
He  was  the  pei'son  most  interested  in  retaining  the  possession  of  the  com- 
mission; and  the  law  will  presume  it  to  be  in  his  custody  when  there  is  no 
proof  to  the  contrary;  and  to  him,  therefore,  application  should  be  made  for 
it.  The  law  points  to  him  as  the  depository  of  this  document,  and  search  for 
it  in  any  other  place  would  not  amount  to  that  due  diligence  to  procure  the 
primary  evidence  which  would  be  necessary  in  order  to  let  in  the  secondary 
evidence.  But  if  all  reasonable  diligence  has  been  used  to  find  it  at  the  place 
where  the  law  presumes  it  to  be,  no  more  can  be  required  for  the  purpose  of 
letting  in  the  secondary  evidence. 

Has  that  been  done?  The  person  whom  the  law  charges  with  the  custody 
of  the  paper  stands  indicted  for  an  offense  against  the  same  law ;  process  has 
been  repeatedly  issued  against  him  to  have  him  apprehended,  without  effect. 
This  was  all  the  effort  to  find  him  that  could  reasonably  be  required.  A 
subpoena  to  compel  his  attendance  as  a  witness  would  have  availed  nothing, 
and  the  law  does  not  require  the  performance  of  an  act  perfectly  nugatory. 
But  suppose  Chase  had  been  within  the  reach  of  a  subpoena,  and  had  actually 
attended  the  court,  he  could  not  have  been  compelled  to  produce  the  commis- 
sion, and  thereby  furnish  evidence  against  himself.  All  the  means,  therefore, 
that  could  have  been  used  to  produce  the  commission  itself  were  exiiausted. 

§  806.  any  secondary  evidence  is  admissible  to  prove  the  conte7its  of  a  lost 

writing  if  it  is  such  as  does  not  in  its  nature  imply  the  existen-ce  of  hetter  e?v- 
dence;  and  it  is  not  necessary  to  apply  to  a  foreign  government  for  the  copy  of 
the  record  of  such  commission,  particularly  if  such  record  is  not  first  estcMished, 

But  it  has,  in  the  third  place,  been  argued  that,  admitting  enough  had  been 
shown  to  lay  the  foundation  for  the  admission  of  secondary  evidence,  that 
which  was  offered  was  not  the  best  evidence  of  which  the  nature  of  the  case 
admitted.  The  rule  of  evidence  does  not  require  the  strongest  possible  evi- 
dence of  the  matter  in  dispute,  but  only  that  no  evidence  shall  be  given 
which,  from  the  nature  of  the  transaction,  supposes  there  is  better  evidence  of 
the  fact  attainable  bv  the  party.     It  is  said  in  the  books  that  the  ground  of 

178 


PRIMARY  AND  SECONDARY.  §80«. 

the  rule  is  a  suspicion  of  fraud,  and  if  there  is  better  evidence  of  the  fact 
which  is  withheld,  a  presumption  arises  that  the  party  has  some  secret  or 
sinister  motive  in  not  producing  it,    Kules  of  evidence  are  adopted  for  practi- 
cal purposes  in  the  administration  of  justice;  and  must  be  so  applied  as  to 
promote  the  ends  for  which  they  are  designed.     It  has  been  said  that,  accord- 
ing to  this  rule,  recourse  should  have  been  had  to  the  records  of  the  liuenos 
Ayrean  government  for  a  copy  of  the  commission.     If  it  should  be  admitted 
that  a  record  is  there  to  be  found  of  this  instrument,  and  that  on  application 
a  copy  of  it  might  have  been  procured,  it  would  be  carrying  the  rule  to  pretty 
extravagant  lengths  to  require  the  application  to  be  made.     But  there  is  noth- 
ing in  this  case  showing  that  any  such  record  exists.     Kor  can  this  court  pre- 
sume, as  matter  of  law,  that  a  record  of  such  commission  as  filled  up  would 
be  found  there.    And,  indeed,  from  the  nature  of  the  transaction,  the  con- 
trary is  the  reasonable  presumption.     It  is  not  unlikely  that  the  Buenos  Ayrean 
government  may  have  some  record  of  the  names  of  persons  to  whom  com- 
missions had  been  issued.    But  the  course  of  the  transaction  almost  necessarily 
implies  thar  the  commissions  issued  here  were  sent  out  in  blank,  as  to  the 
names  of  persons  and  vessels,  and  the  mere  formal  parts  of  the  commissions 
would  have  furnished  no  evidence  whatever.     So  that  there  is  no  reasonable 
ground  to  conclude  that  a  record  of  this  commission  existed,  from  which  a 
copy  might  have  been  made.    But  if  that  should  be  admitted,  it  does  not 
bring  the  case  within  the  rule.    The  evidence  must  be  attainable  or  within  the 
power  of  the  party  who  is  called  upon  to  produce  it;  and  from  the  nature  of 
this  transaction,  there  is  no  reason  to  conclude  that  such  was  the  case  here; 
but  the  contrary  is  fairly  to  be  inferred.     It  must  have  been  a  voluntary  act 
on  the  part  of  the  foreign  government  to  have  permitted  a  copy  to  be  taken; 
and  it  is  unreasonable  to  suppose  that  such  permission  would  have  been  given. 
It  would  have  been  voluntarily  furnishing  evidence  against  its  own  agents, 
employed  to  violate  our  laws;  and  no  comity  of  nation^  could  have  required 
this. 

We  are  accordingly  of  opinion  that  the  evidence  offered  was  admissible,  and 
direct  it  to  be  so  certified  to  the  circuit  court. 

RIGGS  V.  TAYLOE. 
(0  Wheaton,  483-488.    1824.) 

Opinion  by  Mb.  Justice  Todd. 

Statement  of  Facts. —  This  was  an  action  on  the  case,  brought  by  the 
plaintiff  against  the  defendant,  in  the  circuit  court  of  the  District  of  Colum- 
bia, upon  a  contract  in  writing  entered  into  between  the  plaintiff  and  defend- 
ant, for  the  sale  of  bank  stock  of  the  Central  Bank  of  Georgetown.  At  the 
time  that  this  contract  was  entered  into,  each'party  had  a  counterpart  of  the 
contract,  and  the  plaintiff,  alleging  the  loss  of  his,  gave  notice  to  the  defend- 
ant to  produce,  upon  the  trial,  the  one  which  he,  the  defendant,  had;  but  tlio 
defendant  decline<l  producing  it,  stating  that  he  had  lost  his  also.  In  conse- 
quence of  these  losses,  the  plaintiff,  upon  the  trial  of  the  cause,  offered  to 
prove,  by  a  person  who  was  a  witness  to  the  contract,  and  had  subscribed  it 
as  SQch,  the  contents  of  the  contract,  and,  to  entitle  himself  to  give  this  testi- 
mony, made  the  following  affidavit:  "The  plaintiff  in  this  cause  makes  oath, 
in  relation  to  the  memorandum  of  agreement  between  the  defendant  and  him- 
self, relative  to  the  stock  m  the  declaration  mentioned,  that  his  impression  is 
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that  he  tore  up  the  same,  after  the  transfer  of  the  stock,  believing  that  the 
statements  upon  which  the  contract  had  been  made  were  correct,  and  that  he 
would  have  no  further  use  for  the  paper.  He  is  not  certain  that  he  did  tear  it 
up,  and  does  not  recollect  doing  so,  but  such  is  his  impression.  If  he  did  not 
tear  it  up,  it  has  become  lost  or  mislaid ;  and  that  he  has  searched  for  it 
among  his  papers  repeatedly,  and  cannot  find  it."  The  defendant  objected  to 
this  testimony,  and  insisted  that  no  evidence  ought  to  be  given  of  the  contents 
of  the  said  contract.  The  court  sustained  the  objection;  whereu{)on  a  verdict 
and  judgment  were  given  for  the  defendant.  The  plaintiff  filed  a  bill  of  ex- 
ceptions to  the  opinion  of  the  court  excluding  the  evidence  aforesaid  from 
going  to  the  jury,  and  the  cause  is  brought  up  to  this  court  by  a  writ  of  error. 

The  only  question  to  be  decided  by  this  court  is  whether  the  circuit  court 
erred  in  rejecting  the  said  evidence.  Whether  the  plaintiff  in  the  cause  was 
a  competent  witness  to  prove  the  loss  or  destruction  of  the  written  agreement 
referred  to  in  the  bill  of  exceptions  need  not  be  inquired  into,  as  it  was  not 
objected  to  in  the  court  below  and  the  question  was  waived  by  the  defendant's 
counsel  in  this  court.  The  admissibility  of  evidence  of  the  loss  of  a  deed  or 
other  written  instrument  is  addressed  to  the  court,  and  not  to  the  jury. 

§  807.  If  a  writiTvg  is  in  jpd^session  of  the  apposite  parti/,  who  after  j/rope?' 
notice  reuses  to  produce  it,  or  if  it  he  lost  or  destroyed,  it  may  he  jproved  hy  tlie 
hest  8econda7*y  evidence  which  the  nature  of  the  case  admits. 

The  general  rule  of  evidence  is,  if  a  party  intend  to  use  a  deed  or  any  other 
instrument  in  evidence,  he  ought  to  produce  the  original  if  he  has*  it  in  his  pos- 
session ;  but  if  the  instrument  is  in  the  possession  of  the  other  party,  who  refuses 
to  produce  it  after  a  reasonable  notice,  or  if  the  original  is  lost  or  destroyed, 
secondary  evidence,  which  is  the  best  that  the  nature  of  the  case  allows,  will 
in  that  case  be  admitted.  Phillips  on  Evid.,  399.  The  party,  after  proving 
any  of  those  circumstances  to  account  for  the  absence  of  the  original,  may 
read  a  counterpart,  or  if  there  is  no  counterpart  an  examined  copy,  or  if  there 
should  not  be  an  examined  copy,  he  may  give  parol  evidence  of  the  contents. 

§  808.  r  an  affidavit  of  hellef,  made  hy  the  person  in  whose  possesshm  a 

written  instrument  is  proved  or  presumed  to  he,  that  such  insti'um^ent  was  torn 
vp,  or  if  not,  was  lost  or  mislaid,  and  after  diligent  search  was  not  found,  1  eld 
sufficierU  to  adm.it  secondary  evidence. 

It  is  contended  by  the  defendant's  counsel  that  the  affidavit  is  defective,  not 
being  sufficiently  certain  or  positive  as  to  the  loss  of  the  original  writing.  The  af- 
fiant only  states  his  impression  that  he  tore  it  up;  and  if  he  did  not  tear  it  up,  it 
had  become  lost  or  mislaid ;  that  this  is  in  the  alternative  and  not  certain  or  posi- 
tive. We  do  not  concur  in  this  reasoning.  An  impression  is  an  image  fixed 
in  the  mind  —  it  is  belief;  and  believing  the  paper  in  question  was  destroyed 
has  been  deemed  sufficient  to  let  in  the  secondary  evidence.  Phillips  on  Ev., 
39^ ;  7  East,  66 ;  8  East,  284.  The  alternative  alluded  to  is,  "  if  he  did  not  tear 
it  up,  it  has  become  lost  or  mislaid."  Now  if  he  tore  it  up  it  was  destroyed ; 
if  it  was  not  destroyed  it  was  lost  or  mislaid ;  in  either  event  it  was  not  in  the 
power  or  possession  of  the  affiant,  which  we  think  is  sufflcientl}'  certain  and 
positive  to  let  in  the  secondary  evidence. 

§  809.  Secondo/ry  evidence  is  admissihle  to  prove  the  contents  of  a  writing  de- 
stroyed hy  mistake  or  accident. 

It  is  further  contended  that  it  appears  from  the  plaintiff's  own  showing  the 
destruction  or  loss  of  the  writing  was  voluntary  and  by  his  default;  in  which 
case  he  ought  not  to  be  permitted  to  prove  its  contents.     It  will  be  admitted 
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that  where  a  writing  has  been  voluntarily  destroyed,  with  an  intent  to  produce 
a  wrong  or  injury  to  the  opposite  party,  or  for  fraudulent  purposes,  or  to  cre- 
ate an  excuse  for  its  non-production,  in  such  cases  the  secondary  proof  ought 
not  to  be  received;  but  in  cases  where  the  destruction  or  loss  (although  volun- 
tary) happens  through  mistake  or  accident,  the  par|iy  cannot  be  charged  with 
default.  In  this  case  the  affiant  states  that  if  be  tore  up  the  paper  it  was 
from  a  belief  that  the  statements  upon  which  the  contract  had  been  made  were 
correct,  and  that  he  would  have  no  further  use  for  the  paper.  In  this  he  was 
mistaken.  If  a  party  should  receive  the  amount  of  a  promissory  note  in  bills, 
and  destroy  the  note,  and  it  was  presently  discovered  that  the  bills  were  for- 
geries, can  it  be  said  that  the  voluntary  destruction  of  the  note  would  prevent 
the  introduction  of  evidence  to  prove  the  contents  thereof;  or  if  a  party  should 
destroy  one  paper  believing  it  to  be  a  ditferent  one,  will  this  deprive  him  of 
his  rights  growing  out  of  the  destroyed  paper?  We  think  not.  Cases  of  vol- 
untary destruction  of  papers,  arising  from  mistake  as  well  as  from  accident, 
might  be  multiplied  ad  infinitum. 

§810.  When  a  writing  is  proved  to  he  lost  or  dentroyed.^  the  testimony  of  a  avh- 
scribing  witness  may  be  admitted  to  prom  the  contents. 

In  this  case  the  evidence  offered  was  that  of  the  subscribing  witness  to  the 
writing;  it  was  the  best  evidence  that  the  nature  of  the  case  admitted,  which 
was  in  the  possession  or  power  of  the  party.  This  court  is  therefore  of  opinion 
the  circuit  court  erred  in  refusing  to  let  the  said  evidence  go  to  the  jury. 

It  was  further  contended  bv  the  defendant's  counsel  that  the  declaration  is 
radically  defective,  stating  no  cause  of  action  whatever.  If  there  had  been  a 
sinsrlc  count  onlv  in  the  declaration  on  the  written  contract,  it  miffht  be  nee- 
essary  to  go  into  an  examination  of  this  point;  but  as  there  is  a  count  for 
money  had  and  received,  and  money  paid  and  advanced,  which,  if  the  evidence 
hid  been  permitted  to  go  to  the  jury,  and  they  had  found  their  verdict  on  this 
count,  it  would  have  been  clearly  good,  we  deem  it  immaterial  to  decide  it. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

TAYLOE  V,  RIGGS. 
(1  Petew,  591-603.     1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  action  was  brought  in  the  circuit  court  for  the 
District  of  Columbia,  by  Elisha  Riggs,  the  defendant  in  error,  to  recover  back 
a  sum  of  money  paid  on  a  contract  for  the  purchase  of  stock. 

The  declamtion  contained  two  counts;  the  first  on  the  contract,  which  was 
in  writing;  the  second  for  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiff.  At  the  trial,  the  plaintiff  in  the  circuit  court  ofiFered  tes- 
timony to  prove  the  contents  of  the  contract,  having  first  given  notice  to  the 
defendant  to  produce  the  duplicate  copy,  which  had  been  delivered  to  him 
when  it  was  executed,  and  made  an  affidavit  that  the  copy  which  had  been 
retained  by  him  was  either  destroyed  or  lost.  The  secondary  evidence  was 
admitted,  the  defendant  in  the  circuit  court  reserving  all  objections,  both  to 
its  admissibility  and  competency. 

The  first  count  in  the  declaration  states  a  conversation  between  the  parties, 
on  the  15th  of  May,  1818,  concerning  the  sale  of  the  stock  which  the  said 
John  Tayloe  held  in  the  Central  'Bank  of  Georgetown;  and  alleges  that  it 
was  then  and  there  agreed  tiiat  the  said  John  should  sell  to  the  said  Elisha 
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the  stock  which  he  held  in  the  said  bank,  amounting  to  seven  thousand  six 
hundred  and  forty-two  shares,  at  par;  and,  further,  that  the  said  John  repre- 
sented that  a  dividend  of  four  per  cent,  would  be  made  on  the  said  stock,  at 
the  ensuing  first  Monday  in  July,  and  insisted  that  the  said  Elisha  should  ad- 
vance to  him,  in  addition  to  the  par  value,  so  much  of  the  said  dividend  as  the 
said  stock  had  already  earned,  which,  according  to  a  calculation  then  made, 
amounted  to  three  per  cent.  The  declaration  further  alleges  that  the  said 
Elisha,  confiding  in  the  representations  of  the  said  John,  did  agree  to  advance 
the  supposed  earnings  of  the  said  stock.  The  agreement  was  then  reduced  to 
writing,  and  signed  by  the  parties.     It  was  further  agreed  that  the  said  Elisha 

might  confirm  or  annul  the  contract  in days.     The  declaration  further 

states  that,  confiding  entirely  to  the  representations  of  the  said  John,  the  said 
Elisha  did  agree  to  confirm  the  said  agreement,  and  did  agree  to  bu3\the  said 
stock,  at  par  price,  and  to  advance  to  the  defendant  the  profits  which  the 
stock  was  supposed  to  have  earned. 

The  declaration  then  charges  that  the  stock  was  transferred,  its  par  value 
paid,  and  the  additional  sura  of  three  per  cent.,  its  supposed  earnings,  amounting 
to  $1,902,  paid.  The  declaration  further  charges  that,  at  the  time  of  the  con- 
tract, the  bank  had  made  no  profit  on  which  a  dividend  could  be  declared;  and 
that  it  was  not  competent  for  the  said  bank,  on  the  said  first  Monday  in  July, 
then  next  following,  to  declare  any  dividend;  and  that  in  fact  the  bank  did  not 
declare  any  dividend  on  the  said  stock,  of  which  the  said  defendant  had  notice, 
by  means  whereof  he  became  liable  and  bound  to  refund  the  money  so  ad- 
vanced for  the  supposed  earnings  of  the  said  stock,  and,  being  so  liable,  he  in 
consideration  thereof  assumed,  etc. 

William  Hebb,  a  witness  produced  by  the  plaintiff  below,  deposed  that  he 
came  into  a  room  in  which  the  parties  were  sitting,  .when  the  said  Tayloe  in- 
formed him  that  the  said  Riggs  was  about  to  purchase  his  stock ;  and  he  re- 
quested the  witness  to  take  a  seat  and  be  an  evidence  to  the  contract.  The 
said  Eiggs  then  asked  the  said  Tayloe  what  were  his  terms?  lie  answered 
that  he  would  take  par,  with  the  dividend  which  would  be  declared  at  the  next 
periodical  term,  which  he  thought  would  be  four  per  cent.  Mr.  Riggs  said,  he 
supposed  Mr.  Tayloe  meant  only  the  interest  which  had  accrued  at  that  time, 
to  which  Mr.  Tayloe  assented;  a  calculation  was  then  made,  and  the  supposed 
profit  estimated  at  three  per  cent.  The  plaintiff  asked  time  to  consult  his 
friends,  and  said  he  would  take  the  stock  on  the  terms  offered.  The  plaintiff, 
at  the  request  of  the  defendant,  drew  up  a  memorandum  of  the  agreement, 
which  was  read  over  hastily  in  the  presence  and  hearing  of  the  witness.  It  was 
copied,  signed  and  attested  by  the  witness,  and  each  party  took  one. 

He  underatood,  a  day  or  two  afterwards,  that  the  contract  was  aifitpied.  On 
being  cross-examined,  the  witness  said  that  he  Aid  not  recollect  whether  the 
written  contract  expressed  that  par  Avas  to  be  paid  for  the  stock,  nor  that  any 
advance  upon  the  stock  was  specified ;  nor  does  he  recollect  how  the  contract 
was  expressed.  But  his  impression  and  belief  is,  that  the  understanding  of  the 
parties  was,  that  three  per  cent,  was  to  be  paid  upon  a  contingency  that  the 
next  dividend  amounted  to  four  per  cent.,  and  that  the  written  contract  was  to 
the  same  effect.  The  counsel  for  the  defendant  below  objected  both  to  the 
admissibility  and  competency  of  this  testimony;  but  the  court  overruled  his 
objections,  and  permitted  it  to  go  to  the  jury.  To  this  opinion  he  excepted. 
The  first  question  to  be  considered  is,  whether  parol  testimony  could,  in  this 
case,  be  let  in  to  prove  the  written  contract. 

182 


PRIMA&Y  AND  SECONDAEY.  §§811,812. 

§811.  Ths  best  evidence  must  he  given ^  a  written  contra^  cannot  he  proved  hy 
parol  unless  it  is  lost  or  destroyed,  , 

The  rule  of  law  is,  that  the  best  evidence  must  be  given  of  which  the  nature 
of  the  thing  is  capable;  that  is,  that  no  evidence  shall  be  received  Avhich  pre- 
supposes greater  evidence  behind,  in  the  party's  possession  or  power.  The 
withholding  of  that  better  evidence  raises  a  presumption  that,  if  produced,  it 
might  not  operate  in  his  favor.  For  this  reason  a  party  who  is  in  possession 
of  an  original  paper,  or  who  has  it  in  his  power,  is  not  permitted  to  give  a  copy 
in  evidence,  or  to  prove  its  contents. 

When,  therefore,  the  plaintiff  below  offered  to  prove  the  contents  of  the 
written  contract,  on  which  this  suit  was  instituted,  the  defendant  might  very 
properly  require  the  contract  itself.  It  was  itself  superior  evidence  of  its  con- 
tents to  anything  depending  on  the  memory  of  a  witness.  It  was  once  in  his 
possession,  and  the  presumption  was  that  it  was  still  so.  It  was  necessary  to 
do  away  this  presumption,  or  the  secondary  evidence  must  be  excluded.  How 
is  it  to  be  done  away?  If  the  loss  or  destruction  of  the  paper  can  be  proved  by 
a  disinterested  witness,  the  diflSculty  is  at  once  removed. 

§  81  2.  The  plaintiff  is  competent  to  make  an  affidavit  of  loss^  if  he  has  had  the 
instrument  in  his  possession^  hut  his  affidavit  is  not  conclusive. 

But  papers  of  this  description  generally  remain  in  possession  of  the  party 
himself,  and  their  loss  can  be  known  in  most  instances  only  to  himself.  If  his 
own  affidavit  cannot  be  received,  the  loss  of  a  written  contract,  the  contents 
of  which  are  well  known  to  others,  or  a  copy  of  which  can  be  proved,  would 
amount  to  a  complete  loss  of  his  rights,  at  least  in  a  court  of  law.  The  objec- 
tion to  receiving  the  affidavit  of  the  party  is,  that  no  man  can  be  a  >/itness  in 
his  own  cause.  This  is  undoubtedly  a  sound  rule,  which  ought  never  to  be  vio- 
lated. But  many  collateral  questions  arise  in  the  progress  of  a  cause,  to  which 
the  rule  does  not  apply.  Questions  which  do  not  involve  the  matter  in  contro- 
versy, but  matter  which  is  auxiliary  to  the  trial,  Avhich  facilitate  the  prepara- 
tion for  it,  often  depend  on  the  oath  of  the  party.  An  affidavit  to  the 
materiality  of  a  witness,  for  the  purpose  of  obtaining  a  continuance,  or  a  com- 
mission to  take  his  deposition,  or  an  affidavit  of  his  inability  to  attend,  is 
usually  made  by  the  party,  and  received  without  objection.  So,  affidavits  to 
support  a  motion  for  a  new  trial  are  often  received.  These  cases,  and  others 
of  the  same  character  which  might  be  adduced,  show  that  on  many  incidental 
questions  which  are  addressed  to  the  court,  and  do  not  affect  the  issue  to  be 
tried  by  the  jury,  the  affidavit  of  the  party  is  received. 

The  testimony  which  establishes  the  loss  of  a  paper  is  addressed  to  the  court 
and  does  not  relate  to  the  contents  of  the  paper.  -It  is  a  fact  which  may  be 
important  as  letting  the  party  in  to  prove  the  justice  of  the  cause,  but  does  not 
itself  prove  anything  in  the  cause.  As  this  fact  is  generally  known  only  to 
the  party  himself,  there  would  seem  to  be  a  necessity  for  receiving  his  affidavit 
in  support  of  it. 

In  the  courts  of  common  law  of  England,  we  find  some  cases  in  which  the 
affidavit  of  a  party  has  been  received  respecting  collateral  facts  which  occur 
in  the  progress  of  a  cause;  and  in  courts  of  equity  it  is  usual,  when  a  bill  is 
filed  to  set  up  a  written  instrument  which  is  lost,  to  annex  an  affidavit  to  the 
bill  that  the  instrument  is  lost.  In  Forbes  v.  Wale,  1  Sir  W.  Black.,  532,  the 
plaintiff  offered  a  bond  in  evidence,  attested  by  two  witnesses,  on  proving  the 
death  of  one  of  them ;  but  being  himself  examined,  acknowledged  the  other  to 
\ye  living.    He  was  nonsuited.     It  cannot  be  doubted  that  had  lie  sworn  the 

183 


%  818.  EVIDENCE. 

Other  subscribing  witness  was  dead,  he  would  have  been  allowed  to  prove 
the  bond.  In  Morrow  v,  Sanders,  3  Moore,  671,  the  plaintiff  was  permitted  to 
have  access  to  a  paper  in  the  possession  of  the  opposite  party,  on  his  own 
affidavit  that  there  was  no  copy  or  counterpart  in  his  possession,  nor  had  there 
ever  been  one  between  the  parties  except  that  in  possession  of  the  defendant. 
In  Jackson  v.  Frier,  16  Johns.,  193,  the  supreme  court  of  New  York  indicated 
the  opinion  that  secondary  evidence  might  be  admitted  to  prove  the  contents 
of  a  paper  on  the  affidavit  of  the  party  to  its  loss.  Mr.  Chief  Justice  Spencer, 
in  delivering  the  opinion  of  the  court,  quoted  God  bolt,  193,  in  which  the  court 
refused  to  permit  the  depositions  of  witnesses  taken  in  a  suit  between  the 
same  parties  to  be  read,  unless  affidavit  be  made  that  the  witnesses  were  dead; 
and  also  Godbolt,  326,  in  which  the  court  said  that  if  the  part}'  cannot  find 
a  witness,  he  is,  as  it  were,  dead  unto  him;  and  his  deposition  in  an  English 
court,  in  a  cause  between  the  same  parties,  may  be  allowed  to  be  read  to  the 
jury,  so  as  the  party  make  oath  that  he  did  his  ende.avor  to  find  the  witness, 
but  that  he  could  not.  In  the  former  decisions  in  this  cause  (9  Wheat.,  483; 
§§  807-10,  8up?'a)^  this  question  was,  we  think,  substantially,  though  not  ex- 
pressly, determined. 

When  we  compare  the  mischief  to  be  apprehended  from  the  admission  of 
secondary  proof,  on  the  affidavit  of  the  party,  where  there  is  reason  to  believe 
that  other  testimony  to  that  fact  cannot  be  adduced,  with  the  mischief  to  arise 
from  the  absolute  exclusion  of  such  an  affidavit,  Ave  think  the  views  of  justice 
will  be  best  promoted  by  allowing  the  affidavit,  not  as  conclusive  evidence,  but 
as  submitted  to  the  consideration  of  the  court,  to  be  weighed  with  the  other 
circumstances  of  the  case.  In  the  case  before  the  court,  it  is  not  probable 
that  any  other  testimony  of  the  loss  of  the  paper  was  attainable;  and  we 
think  the  affidavit  of  the  party  laid  a  proper  foundation  for  the  admission  of 
'  secondary  evidence.  Secondary  evidence  having  been  properly  admitted,  and 
•the  transfer  of  the  stock  and  the  payment  of  the  purchase  mone}^  proved,  the 
next  inquiry  is  into  its  competency,  to  establish  the  contract  stated  in  the  dec- 
larati()n. 

§  81 3.  Secondary  evidence^  offered  to  prove  the  contents  of  a  written  contract y 
vnust  pro^:e  it  substantially  as  alleged. 

This  not  being  an  action  for  deceit  and  imposition,  but  on  a  written  con- 
tract, the  right  of  the  plaintiff  to  recover  is  measured  precisely  by  that  con- 
tract, and  the  secondary"  evidence  must  prove  it  as  laid  in  the  declaration. 
The  conversation  which  preceded  the  agreement  forms  no  part  of  it,  nor  are 
the  propositions  or  representations  which  were  made  at  the  time,  but  not  in- 
troduced into  the  written  contract,  to  be  taken  into  view  in  construing  the 
instrument  itself.  Had  the  written  paper  been  produced,  neither  party  could 
have  been  peAnitted  to  show  his  inducements  to  make  it,  or  to  substitute  his 
understanding  of  it  for  the  agreement  itself.  If  he  was  drawn  into  it  by  mis- 
representation, that  circumstance  might  furnish  him  with  a  difiFerent  action, 
but  cannot  affect  this. 

Discarding  the  representation  made  by  the  vendor  of  the  profits  of  his  stock, 
we  are  to  inquire  what  was  the  actual  agreement.  The  declaration  states  a 
parol  agreement  to  sell  and  purchase  the  stock  at  par.  But  this  agreement 
appears  not  to  have  been  definitive,  since  a  sale  of  the  stock  would  pass  it  in 
its  then  condition,  comprehending  the  dividends  to  be  thereafter  declared  upon 
it.  The  parties  therefore  proceed  to  a  consideration  of  that  part  of  the  sub- 
ject which  respects  the  profits;  and,  after  concurring  in  the  opinion  that  th(* 
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stock  was  worth  par,  independent  of  the  next  ensuing  dividend,  which  they 
supposed  would  be  four  per  cent.,  calculate  how  much  of  this  sura  was  already 
earned.  They  found  that  three  per  cent,  was  the  proportion  of  this  estimated 
profit,  which  had  accrued  at  the  date  of  the  sale.  The  whole  contract,  thus 
conpleted,  was  reduced  to  writing  and  signed  by  the  parties.  It  is  a  contract 
to  sell  all  the  bank  stock  of  the  vendor,  rating  the  stock  itself  at  par,  and  the 
dividends  which  had  already  accrued  thereon,  at  three  per  cent.  No  stipulation 
was  made  to  return  this  sura  of  three  per  cent,  or  a  part  of  it,  if  no  dividend 
or  a  less  dividend  than  four  per  cent,  should  be  declared ;  nor  to  add  to  the 
sum,  if  a  larger  dividend  should  be  declared  than  w{is  estiraated  by  the  parties. 
Does  the  testimony  ofifered  by  the  plaintiff  in  the  circuit  court  prove  this 
contract?  A  conversation  was  in  its  progress  between  the  parties  respecting  * 
the  sale  and  purchase  of  the  stock,  when  the  witness  came  into  the  room,  and 
was  requested  to  notice  their  agreement.  Mr.  Riggs  then  asked  Mr.  Tayloe 
what  were  his  terms?  Mr.  Tayloe  answered  that  he  would  take  par,  with  the 
dividends  which  would  be  declared  at  the  next  periodical  term,  which  he  sup- 
posed would  be  four  per  cent.  Four  per  cent,  was  assumed  as  the  dividend 
which  would  be  declared,  and  three  per  cent,  was  estimated  as  the  portion  of 
that  dividend  which  had  already  accrued.  This  proposition  was  accepted,  and 
the  agreement  reduced  to  Avriting. 

If  the  declaration  counts  on  one  entire  contract  for  the  sale  of  the  stock, 
including  the  dividend  upon  an  estimate  of  the  stock  at  par,  and  the  approach- 
ing dividend  at  four  per  cent.,  the  testimony  supports  it;  if  the  declaration 
counts  on  two  distinct  contracts,  entirely  independent  of  each  other,  this  part 
of  the  testimony  does  not  support  it.  The  witness  describes  a  single  contract, 
consisting,  it  is  true,  of  two  distinct  items,  but  both  are  comprehended  in  the 
same  agreement. 

On  being  cross-examined,  the  witness  shows  a  very  imperfect  recollection  of 
the  contract  he  is  endeavoring  to  describe.  He  does  not  recollect  that  par 
was  to  be  paid,  nor  that  any  advance  on  the  stock  was  specified  in  the  con- 
tract. But  his  impression  and  belief  is  that  three  per  cent,  was  to  be  paid, 
upon  a  contingency  that  the  next  dividend  amounted  to  four  per  cent.,  and 
that  the  written  contract  was  to  the  same  effect. 

This  part  of  the  testimony  shows  that  what  the  witness  had  previously  said 
was  founded  on  his  recollection  of  the  conversation  between  the  parties  which 
formed  the  verbal  agreement,  not  on  his  recollection  of  the  writing  itself. 
He  does  not  remember  the  terms  in  which  the  written  contract  was  expressed, 
nor  that  par  was  to  be  paid  for  the  stock,  nor  that  any  advance  was  specified. 
He  believes  that  the  Avritten  contract  conformed  to  the  verbal  agreement,  and 
on  this  belief  is  founded  his  impression  that  the  three  per  cent.  \yas  to  be  paid 
on  a  contingency  that  the  next  dividend  should  amount  to  four  per  cent.  Yet, 
when  we  refer  to  his  description  of  the  conversation  which  constituted  the 
verbal  agreement,  no  part  of  the  consideration  money  is  stipulated  to  be  j)aid 
on  a  contingency. 

The  declaration  does  not  state  a  contingent  contract;  nor  is  any  inference 
to  be  drawn  that  it  was  contingent,  from  any  part  of  the  declaration,  unless  it 
be  from  the  use  of  the  word  "advance,"  which  word,  or  any  other  equivalent 
to  it,  the  witness  does  not  remember. 

g  814,  Parol  evidence  of  a  written  contract  is  not  sufficient  vnless  its  sub- 
Htance  is  satisfactorily  proved. 

When  a  written  contract  is  to  be  proved,  not  by  itself,  but  by  parol  testi- 

185 


s 


g  818^  EVIDENCE. 

mony,  no  vague,  uncertain  recollection  concerning  its  stipulations  ought  to 
supply  the  place  of  the  written  instrument  itself.  The  substance  of  the  agree- 
ment ought  to  be  proved  satisfactorily ;  and  if  that  cannot  be  done,  the  party 
is  in  the  condition  of  every  other  suitor  in  court  who  makes  a  claim  which  he 
cannot  support.  When  parties  reduce  their  contract  to  writing,  the  obliga- 
tions and  riffhts  of  each  are  described  and  limited  bv  the  instrument  itself. 
The  safety  which  is  expected  from  them  would  be  much  impaired,  if  they 
could  be  established  upon  uncertain  and  vague  impressions  made  by  a  conver- 
sation antecedent  to  the  reduction  of  the  agreement. 

A  part  of  the  testimony  came  out  on  the  cross-examination,  which  serves 
to  show  on  what  uncertain  ground  the  beUef  of  the  witness  was  founded,  that 
the  three  per  cent,  depended  on  the  contingency  that  the  next  dividend  should 
amount  to  four  per  cent.  He  was  asked  whether  the  writing  was,  as  deposed 
by  another  witness,  in  these  terms,  or  in  terms  to  this  effect:  "  I  bind  myself  to 
receive,  at  any  time  within  three  days,  three  per  cent,  advance  upon  my  stock 
in  the  Central  Bank  of  Georgetown  and  Washington."  He  answered  that 
the  writing,  as  recollected  by  him,  was  the  reverse  of  the  tenns  above  pro- 
pounded, inasmuch  as  the  writing  described  by  him  bound  the  defendant  to 
transfer  the  stock.  This  answer  would  indicate  that  the  written  contract 
bound  the  vendor  to  transfer  his  stock,  at  any  time  within  three  days,  at  three 
per  cent,  advance.  Upon  the  most  attentive  comparison  we  can  make  of  the 
testimony  given  by  Hebb,  with  the  contract  stated  in  the  declaration,  we 
think  that  his  evidence  does  not  support  the  contract  as  laid,  and  was  there- 
fore not  competent  to  sustain  the  first  count. 

The  second  count,  for  money  had  and  received,  is  not  supported  by  any 
express  promise  to  refund  the  money  supposed  to  be  advanced  on  account  of 
the  dividend,  if  less  than  four  per  cent,  should  be  declared,  or  if  no  dividend 
should  be  made.  It  rests  on  the  promise  which  the  law  implies  where  the  con- 
sideration totally  fails.  If  the  written  contract  comprehended  the  dividend, 
with  the  stock  itself,  so  that  an  advance  of  three  per  cent,  was  given  for  the 
whole,  the  circumstance  that  this  entire  agreement  was  founded  on  a  calcula- 
tion of  the  separate  value  of  the  distinct  parts  which  were  the  subject  of  it, 
would  not  entitle  the  purchaser  to  recover  upon  this  count,  because  the  con- 
sideration would  not  totally  fail.  Could  the  contract  for  the  dividends  be 
considered  as  entirely  distinct  from  that  for  the  stock  itself?  The  court  is  not 
prepared  to  say  that  a  mere  speculative  bargain,  where  the  parties  know  that 
they  are  treating  for  a  thing  of  uncertain  value,  which  depends  on  unknown 
contingencies,  and  may  greatly  exceed  their  estimate,  or  may  be  nothing; 
where  the  purchaser  knows  that  he  buys  a  chance,  as  a  lottery  ticket,  is  a 
bargain  on  which  the  law  will  raise  a  promise  to  refund  the  purchase  money 
if  the  consideration  should  fail.  It  is,  therefore,  the  opinion  of  the  court  that 
the  testimony  does  not  show  a  contract  which  supports  the  second  count. 

§  8 1  5.  It  is  error  for  the  court  to  express  an  opinion  to  the  jury  on  the  effect 
of  evidence  hi  id  before  it. 

The  defendant  in  the  circuit  court  then  gave  evidence  to  the  jury  tending 
to  prove  that  the  contract  was  a  mere  purchase  of  stock,  at  an  advance  of 
three  per  cent.,  and  then  moved  the  court  to  instruct  the  jury  ''  that  the  evi- 
dence given  by  the  plaintiff,  either  taken  b}'^  itself  or  in  connection  with  that 
of  the  defendant,  is  not  competent  and  sulBcient  to  be  left  to  the  jury  as  evi- 
dence that  the  said  written  contract  continued  to  be  executorv  after  the  trans- 
fer  of  the  stock  by  the  defendant  to  the  plaintiff,  and  the  payment  therefor 
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by  the  plaintiff,  as  stated  by  the  plaintifTs  evidence,  nor  that  it  contained 
any  stipulation  or  condition  that  the  three  per  cent,  advance  on  the  said 
stock  was  paid  or  agreed  to  be  paid  by  the  plaintiff,  on  a  contingency  that  the 
next  dividend  amounted  to  four  per  cent. ;  or  that  the  defendant  should  refund 
to  the  plaintiff  the  three  per  cent,  advance  upon  the  par  value  of  the  stock 
paid  by  the  plaintiff,  as  aforesaid,  in  the  event  of  there  being  no  dividend  de- 
clared upon  such  stock  at  the  then  next  ensuing  regular  period  for  declaring 
such  dividend."  The  court  refused  to  give  this  instruction,  as  prayed,  being  of 
opinion  that  so  much  of  the  said  contract  as  relates  to  the  advance  of  the  three 
l)er  cent.  ]X)rtion  of  the  dividend  is  executory,  in  so  far  as  regarded  the  im- 
phed  wtsumjpsit  of  the  defendant  to  refund  the  said  three  per  cent,  advance,  in 
the  event  of  there  being  no  dividend  on  the  said  dividend  day. 

It  is  probable  that  the  circuit  court  might  not  have  intended  to  express  an 
opinion  respecting  the  effect  of  the  testimony  laid  before  the  jury,'but  we 
think  such  an  opinion  is  expressed.  The  court  declares  that  so  much  of  the 
siiid  contract  as  relates  to  the  advance  of  the  three  per  cent,  portion  of  the 
dividend  is  executory,  in  so  far  as  it  regarded  the  implied  asfnimpHit  of  the  de- 
fendant to  refund,  etc  These  words,  we  think,  determine  that  the  testimony 
established  this  implied  assumpsit.  On  the  question  whether  such  a  contract 
was  proved  as  did  raise  this  assumpsit^  there  was  undoubtedly  much  conflict- 
in^^  testimony,  and  the  court  erred,  as  we  think,  in  declaring  that  opinion  to 
the  jury. 

Jj  Sl6«  In  an  action  of  assurapHit  an  instimction  as  to  the  effect  of  false  repre- 
^  iifndon^  of  the  defend  ant  is  erroneous. 

After  several  proceedings  in  court,  which  it  is  unnecessary  to  mention,  as 
they  do  not  materially  affect  the  merits  of  the  cause,  the  plaintiff  prayed  the 
court  to  instruct  the  jury  that  if,  from  the  whole  evidence,  the  jury  should 
be  of  o]>inion  that  the  defendant,  in  his  written  contract,  did  agree  to  sell  his 
stock  at  par,  and  to  take  the  earnings  which  the  said  stock  had  made  in  lieu 
of  the  dividend,  which  he  stated  and  represented  would  be  declared  at  the  next 
dividend  day;  and  if  the  jury  should  be  further  of  the  opinion  that  the  plaint- 
iff did  actually  advance  to  the  defendant  the  amount  of  the  said  supposed 
earninirs  of  the  stock,  under  a  belief  created  bv  the  defendant  that  such  divi- 
dend  would  be  made,  that  then  the  i)laintiff  would  be  entitled  to  recover  back 
the  money  so  paid  under  such  mistaken  impression,  if  the  jury  should  find 
from  the  evidence  that  there  was  no  such  dividend  declared;  and  that  the  said 
stock  had  not,  at  the  time  of  the  said  contract,  earned  any  such  supposed 
interest  or  dividend. 

This  instruction  was  ultimately  given  by  the  court.  In  discussing  its  cor- 
rectness, it  is  necessary  to  recollect  that  this  is  an  action  on  a  written  contract, 
not  for  deceit  or  misrepresentation  in  making  that  contract.  The  inquiry 
then  is,  what  was  the  contract?  Not  how  it  was  obtained.  The  representa- 
tion, then,  of  the  seller,  respecting  the  next  dividend,  and  the  belief  of  the 
purchaser,  may  be  discarded  from  the  case;  and  our  attention  must  be  con- 
fined to  the  contract  as  stated  in  the  prayer  of  counsel.  The  jury  were  in- 
structed to  find  for  the  plaintiff,  if  they  were  siitisfied  from  the  evidence  that 
the  defendant,  in  his  written  contract,  agreed  to  sell  his  stock  at  ])ar;  and  to 
take  the  earnings  which  the  said  stock  had  made,  in  lieu  of  the  dividend  to  be 
df<:l:ired  at  the  next  dividend  day;  and  if  they  should  also  be  satislied  that 
the  plaintiff  did  actually  advance  to  the  defendant  the  amount  of  the  said  sup- 
posed earnings  of  the  stock,  under  a  belief  that  such  dividend  would  bo  made. 
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This  instruction,  when  given  on  the  naked  contract,  stripped  of  that  alleged 
misrepresentation  which  forms  no  part  of  it,  cannot,  we  think,  be  supported. 
We  are  therefore  of  opinion  that  there  is  error  in  the  proceedings  of  the  cir- 
cuit court,  and  that  the  judgment  ought  to  be  reversed,  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  set  aside  the  verdict  and  award  a  venire 
facias  de  novo. 

MINOR  r.  TILLOTSON. 
(7  Peters,  9»-102.     1883.) 

Opinion  by  Mr,  Justice  TnojvrpsoN. 

Statement  of  Facts. —  On  the  trial  of  this  cause,  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana,  a  bill  of  exceptions  was 
taken  to  the  ruling  of  the  court  in  rejecting  certain  evidence  offered  by  the 
plaintiff  in  support  of  the  title  set  up  by  him,  and  the  case  is  brought  here  by 
writ  of  error. 

The  bill  of  exceptions  states  that  the  plaintijQP,  having  set  up  title  to  the 
premises  in  dispute  by  virtue  of  a  sale  from  General  Wade  Hampton,  dated 
the  5th  of  April,  1819,  then  offered  in  evidence  another  paper  purporting  to  be 
a  copy  of  the  grant,'under  which  said  Hampton  claimed,  which  copy  had  been 
duly  presented  and  registered  by  the  land  commissioners  of  this  district,  in 
the  year  1806,  having  first  proved  that  many  of  the  ordinances  of  the  Spanish 
governors  of  Louisiana  had  been  deposited  in  the  notarial  office  of  Pedro  Ped- 
escloux,  the  notary  who  certified  the  said  paper  under  his  hand  and  notarial 
seal,  and  who  is  now  dead ;  and  also  having  first  proved  that  the  original 
grant  was  once  in  the  possession  of  General  Wade  Hampton,  but  that  he  had, 
by  his  attorney,  applied  to  said  Wade  Hampton  for  it,  who  gave  him  a  bundle 
of  papers,  saying  they  were  all  the  titles  of  his  Houmas  lands  in  his  posses- 
sion, but  which  bundle  did  not  contain  the  original  of  the  paper  sought  after; 
the  plaintiff  also  offered  in  evidence  the  translation  of  said  document,  published 
by  congress  in  the  book  called  the  Land  Laws  of  the  United  States,  pp.  954, 
955,  956,  published  in  the  year  1828.  These  papers  were  objected  to  on  the 
ground  that  they  were  not  the  best  evidence,  and  that  due  diligence  had 
not  been  used  to  procure  the  originals.  And  the  court  sustained  the  objec- 
tion. 

§  817.  0?i  the  admission  of  secondary  evidence,  the  rule  is  that  if  any  suspi- 
cion hangs  over  the  instrument,  or  that  it  is  designedly  withheld^  a  more  rigid  in- 
quiry shoidd  be  made  into  the  reasons  for  its  non-production ^  hut  where  there  is 
no  such  suspicion,  all  that  ought  to  he  required  is  reasonable  diligence  to  ohtain 
ike  original. 

The  document  offered  and  rejected  by  the  court  is  to  be  considered  as  sec- 
ondary evidence;  and  there  can  be  no  doubt  that  the  plaintiff  was  bound  to 
account  for  the  non-production  of  the  original.  This  is  a  document  which  the 
law  docs  not  presume  to  be  in  the  possession  of  the  plaintiff;  it  is  the  gi-ant 
under  which  Wade  Hampton  claimed;  a  small  part  of  which  only  was  in  ques- 
tion in  this  suit.  The  presumption  of  law  therefore  is  that  the  original  deed 
was  in  the  possession  of  Wade  Hampton,  and  the  plaintiff  could  not  be  bound 
to  search  for  it  elsewhere;  there  being  no  law  in  Louisiana  requiring  deeds  to 
be  recorded.  And  it  was  proved,  as  matter  of  fact,  that  it  wiis  once  in  his 
possession;  at  what  time,  however,  is  not  stated;  and  the  question  is  whether 

such  search  was  made  for  it  as  to  justify  the  admission  of  secondary  evidence. 

188 


PRIMARY   AND  SECONDARY.  88  818-820. 


The  rales  of  evidence  are  adopted  for  practical  purposes  in  the  administration 
of  justice;  and  although  it  is  laid  down  in  the  books  as  a  general  rule  that  the 
best  evidence  the  nature  of  tlie  case  will  admit  of  must  be  given,  yet  it  is  not 
understood  that  this  rule  requires  the  strongest  possible  assurance  of  the  matter 
in  question.  The  extent  to  Avhich  the  rule  is  to  be  pushed  in  a  case  like  th(^ 
present  is  governed  in  some  measure  by  circumstances.  If  any  suspicion  han^s 
over  the  instrument,  or  that  it  is  designedly  withheld,  a  more  rigid  inquiry 
should  be  made  into  the  reasons  for  its  non-production.  But  when  there  is  no 
such  suspicion,  all  that  ought  to  be  required  is  reasonable  diligence  to  obtain 
the  original.     Has  that  been  shown  in  this  case? 

§  818.  An  applicatioih  to  the  pe7'son  in  whose  possession  the  law  presumes  a 
deed  to  hey  if  unsuccessful^  is  sufficient  to  let  in  secondary  evidejice  of  the  con- 
knts  of  the  deed. 

The  exception  states  that  it  was  proved  to  have  been  in  the  possession  of 
Wade  Hampton,  and  that  on  application  to  him,  by  the  plaintiff's  attorney, 
for  it,  he  gave  him  a  bundle  of  papers,  saying  they  were  all  the  titles  to  his 
Iloumas  lands  (the  premises  in  question  being  a  part  of  that  tract);  but  which 
bundle,  on  examination,  did  not  contain  the  original  deed  in  question. 

§  81 9.  the  oath  of  su^h  person  that  the  d-eed  is  lost  is  not  necessary. 

There  was  no  other  place  to  which  the  law  pointed  where  search  could  be 
made;  and  nothing  more  could  be  required,  unless  it  was  necessary  to  have  the 
oath  of  Wade  Hampton  that  the  deed  was  not  in  his  possession.  But  this  we 
do  not  think,  under  the  circumstances  of  this  case,  was  necessary.  There  do 
not  appear  any  grounds  for  supposing  the  deed  was  designedly  withheld; 
and  the  circumstances  under  which  the  search  was  made  were  equivalent  to 
the  witness  having  had  free  access  to  all  Wade  Hampton's  papers,  and  proving 
that  the  deed  could  not  be  found  among  them.  The  examination  was  made  by 
the  witness  under  all  the  advantages  and  prospect  of  finding  the  deed  that 
could  have  been  afforded  to  Hampton  himself.  He  was,  for  this  purpose,  in  the 
possession  of  all  his  papers;  and  not  finding  it,  the  inference  was  very  strong 
that  it  was  lost.  And  the  antiquity  of  the  deed,  being  dated  in  the  year  1777, 
rendered  its  loss  the  more  probable. 

The  case  of  Caufman  v.  Congregation  of  Cedar  Spring,  6  Binn.,  59,  decided 
in  the  supreme  court  of  Pennsylvania,  goes  very  fully  to  establish  that  it  was 
not  necessary  to  have  the  testimony  of  Wade  Hampton,  under  the  circum- 
stances of  this  case.  In  that  case  a  written  agreement  was  placed  in  the  hands 
of  a  common  friend,  who,  upon  his  removal  to  another  place,  had  put  the  paper 
into  the  hands  of  his  father,  who  died.  After  proofs  of  these  facts,  a  witness 
swore  that,  after  the  father's  death,  he,  together  with  the  son-in-law,  to  whom 
all  his  papers  came,  made  diligent  search  among  the  father^s  papers,  but  could 
not  find  the  writing.  It  was  held  that  this  was  sufficient  proof  of  the  loss  to 
lay  the  foundation  for  proving  the  contents  of  the  paper,  without  the  oath  of 
the  son-in-law  himself,  as  to  the  search  and  not  finding  the  paper. 

§  820.  Secondary  evidence  admissible  after  proof  of  loss  of  original  deed  has 
been  made. 

We  think  the  proof-  of  the  loss  of  the  original  deed  was  sufficient  to  let  in 
the  secondary  evidence.  We  forbear,  however,  expressing  any  opinion  upon 
the  legal  effect  and  operation  of  that  deed. 

The  judgment  of  the  court  below  must  bo  reversed,  and  the  cause  sent  back 
with  directions  to  award  a  venire  de  novo.  There  were  several  other  exceptions 
taken  to  the  ruling  of  the  court,  in  relation  to  the  admission  of  testimony, 
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which  we  do  not  notice.  They  are  so  imperfectly  stated  that  it  is  difficult  to 
understand  what  the  real  point  of  objection  is;  and  no  opinion  can  be  ex- 
pressed that  will  aid  the  court  below  on  another  trial.    Judgment  reversed. 

SIMPSON  v.  DALL. 
(3  WaUace.  460-478.     1865.) 

Statement  of  Facts. —  Simpson,  Duff  &  Co.,  of  Eogersville,  Tenn.,  were 
indebted  to  Dunham  &  Kearfoot,  of  Baltimore,  Md.  The  latter  firm  were  em- 
barrassed, and  among  other  debts  owed  Dall,  Gibbon  &  Co.,  of  the  same  city, 
a  considerable  sum.     Dall,  Gibbon  &  Co.,  having  learned  that  Simpson,  Duff 

6  Co.  were  in  debt  to  their  debtor,  wrote  to  Jones,  an  attorney  at  Kogersville, 
asking  him  to  attach  or  otherwise  secure  the  debt  due  by  the  Rogersville  firm 
to  Dunham,  Kearfoot  &  Co.  The  letter  came  into  the  possession  of  Mr.  Duff 
in  Jones'  absence,  who,  being  an  intimate  friend  of  Jones,  opened  it,  and  imme- 
diately took  measures  to  pay,  and  did  pay,  Dunham,  Kearfoot  &  Co.  the  debt 
due  to  them  from  Simpson,  Duff  &  Co.,  before  any  attachment  or  other  process 
was  served  at  the  instance  of  Jones  or  his  clients.  Dunham,  Kearfoot  &  Co. 
having  failed,  Dall,  Gibbon  &  Co.  sued  Simpson,  Duff  &  Co.,  in  the  federal 
court  of  Tennessee,  for  having  caused  them  to  lose  their  debt  against  Dunham, 
Kearfoot  &  Co.,  by  opening  and  reading  their  letter  to  Jones.  The  verdict 
was  for  the  plaintiff.  Defendants  moved  for  a  new  trial,  which  was  refused, 
and  took  exceptions  to  several  rulings  of  the  judge.  The  bill  of  exceptions 
contained  these  words:  "To  all  which  action  of  the  court  the  defendants 
except  and  tender  their  bill  of  exceptions."  The  case  went  to  the  supreme 
court  on  error. 

§  821,  A  hill  of  exceptions  tnay  he  properly  drawn  out  and  signed  after  the 
trial  is  over^  if  it  appears  that  the  rulings  were  excepted  to  in  Vie  proper  tiniey 
when  the  cause  was  on  trial. 

Opinion  by  Mr.  Justice  Davis. 

It  is  contended  by  the  defendants  in  error  that  the  rulings  of  the  circuit 
•court,  which  are  alleged  to  be  erroneous,  were  not  saved  during  the  progress 
of  the  trial,  and  cannot,  therefore,  be  investigated  here.  If  this  was  so,  it 
would  be  fatal;  but  we  do  not  thics  interpret  the  record.  It  is  well  settled 
that  bills  of  exception  are  restricted  to  matter  which  occurred  during  the 
progress  of  the  trial;  but  it  is  not  necessary,  neither  is  it  the  practice,  to  re- 
duce to  form  every  exception  as  it  is  taken,  and  before  the  trial  is  at  an  end. 
It  will  do  for  the  judge  to  note  theiii  as  they  occur,  and  after  the  trial  is  over, 
if  it  is  desirable  to  preserve  them,  they  can  be  properly  embodied  in  a  bill  of 
exceptions.  In  this  case  the  bill  of  exceptions  is  unskilfully  drawn,  and  is 
justly  subject  to  criticism ;  but  it  clearly  enough  appears  that  the  rulings  of 
the  circuit  court,  which  are  sought  to  be  reviewed  here,  were  excepted  to  in 
proper  time,  and  when  the  cause  was  on  trial,  and  not  afterwards. 

If  this  is  so,  we  cannot  allow  a  valuable  right  to  be  defeated,  because  the 
judge  carelessh'^  used  a  word  in  the  present  tense,  when  the  true  expression  of 
his  meaning  required  the  use  of  a  word  in  the  past  tense.  It  is  a  fair  infers 
ence  from  the  bill  of  exceptions  that  the  defendants  excepted  to  the  introduc- 
tion of  secondary  evidence  of  the  contents  of  certain  letters,  when  the  court 
decided  to  admit  it;  and  it  is  an  equal  inference  that  the}^  also  excepted,  be- 
fore the  jury  retired  from  the  bar,  to  each  of  the  series  of  instructions  which 

the  court  gave  to  the  jury.     The  bill  of  exceptions  is,  therefore,  valid,  and 
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brings  to  our  notice  the  proceedings  of  the  circuit  court,  which,  it  is  asserted, 
are  erroneous. 

The  theory  of  this  action  is,  that  the  defendants  in  error,  who  resided  in 
Baltimore,  Maryland,  in  March,  1858,  addressed  two  letters  to  Jones,  an  attor- 
ney-at-law,  in  Rogers ville,  Tennessee,  which,  in  his  absence,  were  opened  and 
read  by  DuflF,  one  of  the  plaintiffs  in  error,  and  their  contents  communicated 
to  his  copartner,  and  then  were  detained  for  the  purpose  of  obstructing  the 
defendants  in  error  in  the  prosecution  of  an  attachment  suit  against  the  in- 
debtedness which  the  plaintiffs  in  error  owed  to  Dunham  &  Kearfoot,  a  mer- 
cantile firm,  also  resident  in  Baltimore.  These  letters  were  not  produced  on 
the  trial,  and  the  court  permitted  Jones  to  testify  as  to  his  recollection  of  their 
contents.  This  action  of  the  court  was  excepted  to,  because  no  sufficient  evi- 
dence of  their  loss  had  been  made  to  justify  it. 

§  822.  Secondary  evidence  oft/ie  cardenU  of  papers  loiU  not  be  admitted  when 
ilte  no)i'prodaiction  of  the  originals  was  the  result  of  negligence. 

The  best  evidence  in  the  power  of  the  parties  must  always  be  furnished,  and 
the  court  was  not  authorized  to  allow  secondary  evidence  of  the  contents  of 
these  lettei-s  to  go  to  the  jury,  unless  it  was  shown  that  they  were  either  lost 
or  destroyed.     The  well-settled  rules  of  evidence  require  this,  and  the  danger 
of  departing  from  them  is  well  illustrated  in  this  cas:»;  for  on  the  important 
point  of  the  dates  and  amount  of  the  notes,  the  testimony  of  the  witness  was 
imperfect,  and  wanting  in  clearness  and  precision.     In  order  to  show  the  loss 
of  the  letters,  it  was  necessary  to  prove  that  a  diligent  search  had  been  made 
for  thein  where  thev  were  most  likelv  to  be  found.     There  is  no  general  rule 
as  to  the  degree  of  diligence  in  making  the  search;  but  the  party  alleging  the 
loss  is  expected  to  show  "that  he  has,  in  good  faith,  exhausted,  in  a  reasonable 
degree,  all  the  sources  of  information  and  ineans  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest,  and  which  were  accessible  to  him."     1 
Greenl.  Ev.,  §  558.     In  the  case  before  us  this  plain  rule  of  evidence  was  pal- 
pably violated ;  for  there  was  no  diligence  whatever  used  to  obtain  the  letters, 
and  no  such  search  as  would  justify  the  court  in  inferring  that  they  were  lost. 
J.  II.  Cocke,  the  attorney,   went  to  the  place  of  trial,  under  the  belief 
that  Jones,  who  was  to  be  a  witness,  had  the  letters  and  would  bring  them. 
Jones  was  in  the  same  category.     Neither  had  made  any  special  search  for 
them,  for  each  rested  in  the  conviction  that  the  other  was  the  custodian  of 
them.     It  was  a  case  of  pure  negligence,  and  should  have  been  so  treated  by 
the  court.     To  approve  the  ruling  of  the  court  would  justify  the  admission  of 
secondary  evidence  on  the  merest  pretense,  and  would  do  away  entirely  with 
the  necessity  of  producing  primary  evidence.    We  cannot  countenance  a  prac- 
tice so  loose,  and  such  a  manifest  departure  from  the  plainest  legal  principles. 
The  decision  on  this  point  remits  the  cause  to  the  circuit  court;  but  as  it 
may  be  tried  again,  we  are  called  ujkju  to  go  further  and  decide  the  merits  of 
this  controversy,  as  they  are  involved  in  the  instructions  which  the  court  gavtj 
to  the  jury.     Among  other  things,  the  court  substantially  charged  the  jury, 
that  if  Simpson,  Duff  &  Co.  were  about  to  remove  their  property  beyond  tlio 
limits  of  the  state,  Dall,  Gibbon  &  Co.  Avould  have  the  right  to  attach  it,  and 
that  they  could  not  pay  their  debt  to  Dunham  &  Kearfoot,  who  were  insolv- 
ent, so  as  to  defeat  the  measures  which  Dall,  Gibbon  &  Co.  had  in  contempla- 
tion to  prevent  it.     Such  a  doctrine  as  this  would  effectually  destroy  credit 

and  commerce. 

191 


§  828.  EVIDENCE. 

§  823.  A  debtor  has  a  right  to  pay  his  debt  to  his  creditor  although  he  may  he 
aware  of  an  inteution-to  attach  it. 

If  Simpson,  Duflf  &  Co.  were  indebted  to  Dunham  &  Kearfoot,  they  surely 
had  a  right  to  pay  them,  and  the  court  will  not  inquire  into  the  motive  which 
prompted  the  payment.  But  the  motive  was  meritorious,  for  the  law  does  not 
favor  a  partial  appropriation  of  an  insolvent  debtor^s  effects,  but  prefers  an 
equal  and  general  distribution.  When  the  debt  was  contracted  in  Baltimore, 
both  parties  contemplated  that,  in  the  usual  course  of  deahng,  remittances  or 
negotiable  securities  would  be  sent  from  Tennessee  to  discharge  it,  and  it 
would  be  singular  if  the  fact  that  Simpsoriy  Duff  db  Co.  were  about  to  remove 
their  property  from  Tennessee,  in  order  to  comply  with  their  agreement, 
should  authorize  the  issue  of  an  attachment. 

The  mere  statement  of  the  proposition  is  enough  to  show  its  fallacy.  Dall,  Gib- 
bon &  Co.  had  no  claim  against  Simpson,  DufiF  &  Co.  The  relation  of  debtor  and 
creditor  did  not  subsist  between  them,  and  we  cannot  see  why  it  was  neces- 
sary for  these  last  to  procure  the  consent  of  Dall,  Gibbon  &  Co.  before  they 
could  send  money  and  negotiable  notes  to  pay  in  good  faith  an  honest  debt, 
due  to  a  mercantile  firm  residing  in  Baltimore,  which  was  contracted  there, 
and  in  the  usual  course  of  trade  must  be  paid  there. 

But  it  is  necessary  to  discuss  the  evidence  in  the  case,  as.  the  charge  of  the 
court  assumed  that  there  was  a  cause  of  action.  Duff  and  Jones  were  inti- 
mate friends,  and  to  a  degree  not  often  seen,  for  Duflf  was  permitted  to  open 
and  read  certain  letters  written  by  Jones,  which  are  not  generally  read  by  third 
persons.  Duff  had  for  years  been  authorized  to  take  the  letters  of  Jones  out 
of  the  postolfice  at  Rogersville,  and  to  forward  them  when  he  was  absent,  and 
the  postmaster  always  put  them  into  the  box  of  Simpson,  Duflf  &  Co.  Jones 
and  J.  K.  Simpson  (the  active  member  of  the  firm)  were  connected  by  mar- 
riage ;  and  Cocke,  who  wrote  the  letters  from  Baltimore,  was  also  his  relative, 
and  a  member  of  the  firm  of  G.  W.  Howard  &  Co.,  whose  name  was 
stanaped  on  the  envelopes.  This  fact  Duflf  knew,  and  as  his  house  had  no  deal- 
ings with  Howard  &  Co.,  it  was  very  natural  for  him  to  suppose  that  the  letters 
were  on  business  requiring  prompt  attention,  which,  as  an  act  of  kindness,  he 
ought  to  give  to  it  during  the  absence  of  Jones. 

Cannot  DuflTs  authority  to  open  these  letters  be  fairly  inferred  from  these 
circumstances,  and  who  can  say  that  he  erred  in  doing  so?  It  is  true  that  he 
committed  an  error  in  not  informing  Jones  that  he  had  opened  them,  but  no 
harm  resulted  from  that  omission.  The  right  to  open  them  cannot  be  aflfected 
by  what  occurred  afterwards.  These  letters  were  not  detained,  but  were  im- 
mediately resealed  and  forwarded  to  Florence,  Alabama,  where  Jones  lived. 
There  is  absolutely  no  evidence  raising  a  presumption  even  that  they  were 
withheld.  Duflf  was  probabl}^  to  blame  for  telling  Simpson  the  purpose  for 
which  they  were  written;  but  he  could  hardly  have  refrained  from  doing  so; 
and  if  he  obtained  the  information  rightfully,  what  principle  of  law  or  morals 
prevented  Simpson,  Duflf  &  Co.  from  paying  their  Baltimore  creditors,  who 
had  indulged  them,  and  were  then  pressing  them  for  payment?  If  they 
had  acted  otherwise,  they  would  have  been  justly  censurable.  Their  obli- 
gation was  to  Dunham  &  Kearfoot,  not  to  Dall,  Gibbon  &  Co.,  and  the 
information  obtained  simply  hastened  the  payment  of  an  overdue  debt, 
which  they  had  for  some  time  been  endeavoring  to  procure  exchange  to  dis- 
charge. 
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^  824.  A  party  Jiaa  no  cause  of  action  against  another^  whOj  hei/ng  under  no 
Mifjaiions  to  the  firsts  acta  upon  information  improperly  obtained  and  pays  his 
oicn  debt  to  his  own  creditor. 

But  if  DuflF  had  not  opened  the  letters,  is  it  not  manifest  that  Jones,  on  his 
arrival  in  Eogersville,  would  have  communicated  their  contents  to  Simpson? 
Jones  swears  that  he  would,  on  account  of  their  intimacy,  and  because  Cocke 
had  directed  him  to  do  so.  And  if  Dall,  Gibbon  &  Co.  authorized  their  at- 
torney to  consult  Sinapson,  and  give  him  the  same  information  wliich  Duff 
did,  how  can  they  complain  of  the  rnanner  in  which  the  information  was 
obtained  ? 

The  procurement  of  Cocke,  who  had  nothing  to  do  with  the  matter,  to  select 
an  attornev  in  Tennessee,  who  was  his  relative  and  abo  a  relative  of  one  of 
the  Sira)>sons,  was  a  contrivance  to  obtain  more  surely  and  easily  the  informa- 
tion  on  which  the  proceedings  in  attachment  could  be  founded.  The  scheme 
was  a  failure,  and  Dall,  Gibbon  &  Co.  have  no  just  right  to  complain.  They 
are  in  no  proper  sense  the  losers  by  the  conduct  of  Duff.  The  result  would 
have  been  the  same  if  Jones  had  got  the  letters  unopened,  for  he  would  have 
told  Simpson  what  he  wanted;  and  it  is  easy  to  see  that,  instead  of  respond- 
ing to  bis  request,  the  firm  would,  in  obedience  to  a  plain  sense  of  duty,  have 
paid  their  just  debts  to  their  own  creditors. 

On  what  basis,  then,  can  this  claim  be  sustained?  The  examination  of  the 
record  discloses  none,  and  we  are  unable  to  supply  the  omission.  The  judg- 
ment of  the  circuit  court  is  reversed,  and  a  new  venire  awarded. 

BURTON  r.  DRIGOa 
(20  Wallace,  125-187.     1878,) 

Ebros  to  U.  S.  Circuit  Court,  District  of  Vermont. 

SiATSMEKT  OF  Faots. —  Burtou  sold  Driggs  a  claim  on  the  Tioga  Bank  for 
$7,060.18.  He  transferred  to  his  vendee  a  sealed  instrument  signed  by  himself 
and  other  parties,  reciting  that  he  had  advanced  money  to  the  bank  to  that 
amount  in  an  emergency  and  that  the  bank  owed  it  to  him.  U}K)n  inquiry  at 
the  bank  Driggs  ascertained  that  the  bank  denied  that  any  such  transaction  had 
taken  place,  and  that  it  owed  Burton  anything.  Driggs  sued  Burton  in  as- 
sumpsit to  receiver  back  the  money  he  had  paid.  In  the  course  of  the  trial  the 
plaintiff,  after  proving  that  the  deposition  of  one  De  Pue  had  been  properly 
taken  by  him  on  the  ground  that  the  witness  lived  out  of  the  state  and  more 
than  one  hundred  miles  from  the  place  of  trial,  and  that  the  deposition  had 
l)een  lost  by  the  clerk  of  the  court,  offered  a  certified  copy.  The  defendants 
objected  that  the  original  only  was  admissible.  The  objection  was  overruled 
and  the  defendants  excepted.  The  plaintiff  then  proved  that  the  officials  of  the 
Tioga  Bank  refused  to  let  the  bank  books  be  taken  out  of  their  bank,  and  then 
offered  the  depositions  of  two  former  cashiers  of  the  bank,  during  the  period 
of  Burton's  alleged  loans,  to  show  that  his  name  was  not  on  the  bank's  books 
in  any  way.  The  defendants  objected  that  the  contents  of  the  bank's  books 
should  be  proved  by  the  books.  The  objection  was  overruled  and  the  defend- 
ants excepted. 

§825.  A  party  objecting  to  testimo7iy  mtist  state  the  specif  grounds  of  his 
ofijection^  and  upon  error  is  confined  to  t/iose  specific:  grounds. 

Opinion  by  Mr.  Justice  Swayne. 

The  first  assignment  of  error  relates  to  the  admission  in  evidence  of  a  copy 
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of  the  deposition  of  Vine  De  Pue.  The  bill  of  e^sceptions  sets  forth  that  the 
original  deposition  was  regularly  taken,  sealed  up  and  transmitted  to  the  clerk 
of  the  court  where  the  cause  was  pending,  and  by  him  properly  opened  and 
filed ;  and  that  thereafter  it  was  lost  and  could  not  be  found ;  and  that  the 
copy  offered  was  a  true  copy,  taken  under  the  direction  of  the  clerk,  and  by 
him  compared  and  certified.  The  exception  is  as  follows:  "The  defendant 
objected  to  the  copy  on  the  ground  that  it  was  not  the  original.  The  court 
overruled  the  exception  and  admitted  the  deposition,  to  which  decision  the 
defendant  excepted." 

It  is  a  rule  of  law  that,  where  a  party  excepts  to  the  admission  of  testi- 
mony, he  is  bound  to  state  his  objection  specifically,  and  in  a  proceeding  for 
error  he  is  confined  to  the  objection  so  taken.  If  he  assign  no  ground  of 
exception,  the  mere  objection  cannot  avail  him.  Camden  v.  Doremus,  3  How., 
615  (Bills  and  Notes,  §§  585-88);  Hinde  v.  Longworth,  11  Wheat.,  199.  In 
Hinde's  Lessees.  Longworth  this  court  said:  "As  a  general  rule,  we  think 
the  party  ought  to  be  confined,  in  examining  the  admissibility  of  evidence,  to 
the  specific  objection  taken  to  it.  The  attention  of  the  court  is  called  to  the 
testimony  in  that  point  of  view  only."  Here  the  objection  was  that  the  copy 
was  not  the  original.  This,  as  a  fact,  was  self-evident;  but  as  a  ground  of 
objection  it  was  wholly  indefinite.  It  does  not  appear  to  have  been  suggested 
that  the  place  of  the  lost  deposition  could  only  be  supplied  by  another  one  of 
the  same  witness  retaken,  and  that  secondary  evidence  was  inadmissible  to 
prove  the  contents  of  the  former.  If  the  contents  of  the  one  lost  could  be 
proved  at  all  by  such  evidence,  that  offered  was  certainly  admissible  for  that 
purpose.  But  the  objection  was  presented  in  the  argument  before  us  in  the 
latter  shape,  and  we  shall  consider  it  accordingly. 

§  826.  W/ie7i  a  witJiess  lives  beyond'  the  jurisdictioii  of  the  courts  and  his  depih- 
sition  has  hee7i  lost,  a  copy  of  it  is  admissible  eoidence. 

It  is  an  axiom  in  the  law  of  evidence  that  the  contents  of  any  written  in- 
strument lost  or  destroyed  may  be  proved  by  competent  evidence.  Judicial 
records  and  all  other  documents  of  a  kindred  character  are  within  the  rule, 
Eenner  v.  The  Bank  of  Columbia,  9  Wheat.,  581  (Bills  and  Notes,  §§  754-59); 
Riggs  -y.  Tayloe,  id.,  483  (§§  807-10,  supra)\  1  Greenl.  Ev.,  §  509.  But  it  is 
said  a  different  rule  as  to  depositions,  unless  the  witness  be  dead.  obUiins  in 
Vermont,  and  the  cases  of  Follett  v.  Murray,  17  Vt.,  530,  and  Low  v.  Peters^ 
36  id.,  177,  are  referred  to  as  supporting  the  exception. 

Those  cases  are  unlike  the  one  before  us.  In  Follett  t?.  Murrav  the  witness  re- 
sided  within  the  state,  and,  there  being  no  copy  of  the  caption,  it  did  not  appear 
that  the  deposition  had  been  regularly  taken.  In  the  other  case  the  witness 
w^as  dead,  and  no  question  was  raised  as  to  any  defect  in  the  lost  original. 
The  copy  was  therefore  admitted  as  of  course.  If  a  deposition  be  not  properly 
taken  it  is  not  made  admissible  by  the  death  of  the  witness.  Johnson  v,  Clark, 
1  Tyler,  449.  In  Harper  v.  Cook,  1  Carr.  &  P.,  139,  it  was  held  that  the  con- 
tents of  a  lost  affidavit  might  be  shown  by  secondary  evidence.  The  neces- 
sity of  retaking  it  was  npt  suggested.  In  the  present  case  the  witness  lived 
in  another  state,  and  more  than  one  hundred  miles  from  the  place  of  trial. 
The  process  of  the  court  could  not  reach  him;  for  all  jurisdictional  purposes  he 
was  as  if  he  were  dead.  It  is  well  settled  that,  if  books  or  papers  necessary 
a^  evidence  in  a  court  in  one  state  be  in  the  possession  of  a  person  living  in  an- 
other state,  secondary  evidence,  without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers,  and  notice  to  produce  them  is  unnecessary. 
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Shepard  v.  Giddings,  22  Conn.,  282;  Brown  v.  Wood,  19  Mo.,  475;  Teall  v. 
Van  Wyck,  10  Barb.,  370.  See,  also,  Boone  v.  Dykes,  3  Monroe,  532;  Eaton 
V,  Campbell,  7  Pick.,  10;  Bailey  v,  Johnson,  9  Cow.,  115;  Mauri  v.  Heflfernan, 
13  Johns.,  58.  Here  there  was  nothing  to  prevent  the  operation  of  the  gen- 
eral rule  as  to  proof  touching  writings  lost  or  destroyed.  The  deposition  uas 
one  of  the  files  in  the  case.  The  plaintiff  was  entitled  to  the  benefit  of  the 
contents  of  that  document.  Having  been  lost  without  his  fault,  he  was  not 
bound  to  supply  its  place  by  another  and  a  different  deposition,  which  might, 
or  might  not,  be  the  same  in  effect  with  the  prior  one.  There  was  no  error 
in  admitting  in  evidence  the  copy  to  which  this  exception  relates. 

§  827.  Where  a  bank  is  heyond  the  jurisdiction  of  tlie  courts  secondary  evi- 
dence of  the  contents  of  its  books  is  competent. 

The  next  assignment  of  error  is  the  admission  in  evidence  ^'of  such  parts 
of  the  depositions  of  A.  L.  Turner  and  C.  P.  Steers  as  refer  to  what  appeared 
or  did  not  appear  on  the  books  of  the  Tioga  County  Bank."  It  was  shown 
by  the  plaintiff  in  this  connection  that  the  books  in  question  were  in  the  vil- 
lage of  Tioga,  Pennsylvania;  that  the  plaintiff  had  endeavored  to  obtain 
them  for  use  on  this  trial,  and  that  those  having  the  custody  of  them  refused 
to  permit  them  to  go.  The  testimony  of  Turner  was,  in  substance,  that  he 
was  the  cashier;  that  he  had  examined  the  books  and  papers  in  the  bank  re- 
lating to  its  affairs  from  its  organization  down  to  July,  1859,  and  that  he 
found  no  evidence  of  any  kind  that  the  defendant  ever  had  any  connection 
or  transaction  with  the  bank,  or  any  interest  in  it  whatever;  and  that  subse- 
quently, at  the  request  of  the  plaintiff  and  for  the  purposes  of  this  suit,  he 
repeated  the  examination  with  the  same  result.  Steers  testified  that  he  was 
cashier  of  the  bank  from  about  the  15th  of  September,  1858,  to  about  the 
29th  of  April,  1859,  and  that  during  that  time  the  defendant,  Burton,  did  not 
furnish  to  the  bank  $7,060.18,  or  any  other  sum  of  money ;  that  his  name  was 
never  on  the  books  of  the  bank,  nor  did  the  bank  owe  him  anything  on  any 
account  during  that  period,  and  that  the  witness  did  not  think  his  name  ap- 
peared on  the  books  of  the  bank  as  a  stockholder  during  that  time.  The 
books  being  out  of  the  state  and  beyond  the  jurisdiction  of  the  court,  second- 
ary evidence  to  prove  their  contents  was  admissible. 

§  828.  The  results  of  voluminous  facts^  or  of  the  ^camination  of  many  books 
and  papers^  may  be  proved  hy  parol  evidence. 

When  it  is  necessary  to  prove  the  results  of  voluminous  facts  or  of  the  ex- 
amination of  many  books  and  papers,  and  the  examination  cannot  be  conven- 
iently made  in  court,  the  results  may  be  proved  by  the  person  who  made  the 
examination.  1  Greenl.  Ev.,  §  93.  Here  the  object  was  to  prove,  not  that 
the  books  did,  but  that  they  did  not,  show  certain  things.  The  results  sought 
to  be  established  were  not  affirmative,  but  negative.  If  such  testimony  be 
competent  as  to  the  former,  a  multo  fortiori  must  it  be  so  to  prove  the  latter. 

§  82i>»  When  a  judge  has  fuUy  instructed  the  jury  on  all  material  points^  he 
is  not  hound  to  add  further  instructions  at  the  request  of  either  party. 

The  last  assignment  relates  to  the  charge  of  the  court.  The  examination  of 
this  subject  renders  it  necessary  to  refer  briefly  to  the  cause  of  action.  The 
defendant  Barton,  and  three  others,  executed  an  instrument,  under  seal,  bear- 
ing date  October  20,  1858,  whereby  it  was  recited  and  agreed  as  follows: 
That  the  parties  had  severally  furnished  to  the  Tioga  Bank,  to  enable  it  to 
redeem  its  bills  promptly,  certain  sums  of  money,  to  wit,  O.  A.  Burton, 
$7,060.18,  etc. ;  that  the  bank  was  to  refund  said  moneys  as  soon  as  it  was  in 
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a  condition  to  do  so,  and  that  it  would  lend  to  said  parties  not  exceeding 
$10,000  at  any  one  time,  on  paper  payable  in  New  York,  with  interest  at  the 
rate  of  five  per  cent,  per  annum;  that  the  Tioga  Bank  had  advanced,  to  be 
paid  in  on  the  stock  of  the  Pittston  Bank  of  Pennsj'lvania,  §9,870,  which 
money  belonged  to  the  four  parties  to  the  instrument,  and  it  was  agreed  that 
each  of  the  parties  owned  one-fourth  ])art  thereof,  less  cost  and  expenses.  To 
this  paper  was  annexed  a  further  instrument,  under  seal,  dated  April  29,  1859, 
whereby  the  defendant  assigned  to  the  plaintiff,  for  the  consideration  of 
$7,060.18,  his  interest  in  that  amount  paid  by  him  to  the  Tioga  Bank,  accord- 
ing to  the  instrument  first  mentioned,  with  all  the  privileges  relating  thereto 
which  the  assignor  would  have  had  if  the  assignment  had  not  been  made. 
The  declaration  contained  several  counts,  setting  out  the  instrument  as  induce- 
ment, and  averring  the  utter  falsity  of  its  recitals.  The  common  money  counts 
were  added.  The  defendant  admitted  the  receipt  of  the  $7,060.18  stated  in 
the  assignment  as  the  consideration  for  making  it,  but  gave  no  evidence  tend- 
ing to  prove  that  the  recitals  in  the  instrument  to  which  the  assignment  re- 
lated wer6  true.  Both  parties  submitted  prayers  for  instructions.  Both  sets 
were  refused.  Those  of  the  defendant  sought  to  defeat  the  action  because  it 
had  not  been  brought  upon  the  written  instrument  and  the  assignment.  The 
court  instructed  the  jury,  in  effect,  wMth  full  and  proper  explanations,  that  if 
the  transaction  on  the  part  of  the  defendant  had  been  a  fraud,  and  there  had 
been  an  entire  failure  of  consideration,  the  plaintiff  was  entitled  to  recover. 

The  defendant  excepted  to  these  instructions  and  to  the  refusal  to  give  those 
"ivhich  he  had  asked  to  be  given.  The  former  were  correct  in  point  of  law. 
Weaver  v.  Bentley,  1  Caines,  47;  Gillet  v.  Maynard,  5  Johns.,  85;  D'Utrick  v. 
Metohor,  1  Dall.,  428;  Wilson  v.  Jordan,  3  Stewart  &  Porter,  92;  Eames  v. 
Savage,  14  Mass.,  425;  Lyon  v.  Annable,  4  Conn.,  350;  Pipkin  v.  James,  1 
Humph.,  325 ;  1  Swift's  Digest,  400.  The  instructions  given  covered  the  whole 
case.  It  was  not,  therefore,  the  duty  of  the  learned  judge  to  give  others  sug- 
gested by  either  party.  If  wrong,  they  were  inadmissible,  and  if  otherwise, 
unnecessary.  Laber  v.  Cooper,  7  Wall.,  565  (Appeals,  §§  1761-65).  We  are 
satisfied  with  the  charge  as  it  appears  in  the  record. 

Judffrnent  affirmed. 

§  880.  General  rule  —  Proof  of  loss. —  A  copy  of  a  pcper  cannot  be  received  in  evidence 
u ideas  it  is  shown  that  the  original  is  lost  or  destroyed,  or  beyond  the  power  of  the  party  to 
produce  it.    Halderman  t;.  Halderman,  Hemp.,  569. 

$^  831.  Evidence  to  lay  the  foundation  for  the  introduction  of  secondary  evidence  of  the 
oontanta  of  a  writing,  by  proving  it«  loss,  or  that  it  is  in  the  possession  of  the  opposite  party, 
who  has  had  notice  to  produce  it,  is  addressed  to  the  court  and  not  the  jury,  and  is  weighed 
under  liberal  views  rather  than  technical  scruples,  and  in  connection  with  all  the  other  evi- 
dence and  circumstances  bearing  on  the  point.  This  proof  may  be  made  by  the  affidavit  of 
the  party,  and  be  disproved  by  like  affidavits  of  his  opponent,  and  pertinent  interrc^atories 
may,  in  the  discretion  of  the  court,  be  put  to  each  other  by  the  parties.  Allen  v.  Blunt,  2 
Woodb.  &  M.,  121. 

§  8B2.  The  affidavit  of  a  party  to  the  suit  is  competent  and  admissible,  for  the  purpose  of 
proving  the  loss  of  a  paper,  in  order  to  let  in  secondary  evidence  of  its  contents.  Boyle  v, 
Arledge,  Hemp.,  620. 

§  838.  Proof  of  the  loss  of  a  paper,  in  order  to  let  in  secondary  evidence  of  its  contents,  is 
addressed  to  the  court  and  cannot  go  to  the  jury.  Its  sufficiency  is  a  question  for  the  court. 
Evidence  of  the  contents  of  the  paper  is  for  the  jury.    IhidL 

§  884.  In  an  indictment  for  forgery,  where  the  original  instrument  has  been  destroyed  by 
the  prisoner,  the  contents  may  be  shown  by  parol  evidence,  if  th^re  is  not  an  examined  copy, 
which  in  such  case  is  the  next  best  evidence.     United  States  v.  Britton,  2  Mason,  464. 

g  885.  The  law,  in  aU  departments  of  its  administration  in  courts  of  justice,  always  requires 
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the  best  evidence  to  be  produced  of  any  fact.  Thus  in  a  prosecution,  under  the  acts  of  May 
28,  1830,  and  March  8,  1883,  for  the  forfeiture  of  goods  imported  from  abroad,  for  fraudulent 
nndervaluation  of  their  actual  market  value  at  the  time  when  and  place  where  they  w^ere 
manufactured,  a  series  of  sales,  or  even  a  single  sale,  in  the  ordinary  course  of  trade,  is  or.e 
of  the  best  evidences  of  market  value.  Likewise  bona  fide  offers  to  sell  by  merchants  or  man- 
ufacturers, made  in  the  ordinary  course  of  trade,  are  among  the  best  evidences  of  market 
value  abroad.  And  it  is  only  when  such  evidence  is  wanting,  that  inferior  evidence  may  l:e 
resorted  to,  such  as  the  cost  with  the  manufacturer's  profit  added.  Six  Cases  of  Silk  Ribbons, 
3  Ben.,  536. 

§  838.  Secondary  evidence  of  an  instrument  not  admissible  without  proof  that  the  instru- 
ment once  existed,  and  that  the  party  cannot  produce  it.     Maye  v.  Carbery,*  2  Cr.  C.  C,  $56. 

§  S3 7.  Where  a  paper  is  offered  and  received  in  evidence  as  the  original,  and  it  is  after- 
wards discovered  to  have  been  only  a  copy,  a  new  trial  will  be  granted.     Savage  v.  D'Wolf ,♦ 

1  Blatch.,  343. 

§  S3$.  The  court  held  that  if  a  writing  is  proved  to  be  mislaid,  this  does  not  admit  other 
evidence  of  its  contents,  but  is  ground  for  a  continuance  for  further  search.  But  the  case  hav- 
ing gone  to  the  supreme  c*ourt  and  judgment  revei*se:l  on  this  ruling,  on  the  next  trial  the 
court  admitted  such  evidence.     Riggs  v.  Tayloe,*  2  Cr.  C.  C,  687. 

^  831>.  The  affidavit  of  the  party  as  to  the  loss  of  papers  is  sufficient  to  admit  secondary  evi- 
dence.    Nicholls  V.  White,*  1  Cr.  C.  C,  58. 

g  840.  It  was  objected  to  the  admission  of  a  deposition  relating  to  the  contents  of  certain 
papt^rs  used  on  p  former  trial  of  the  same  cause,  that  the  loss  of  the  papera  was  not  proven^ 
but  the  couit,  bein^j  of  opinion  that  such  loss  was  proved  by  the  affidavit  of  the  defendant  made 
t  J  procure  the  new  trial,  admitted  the  deposition.    Ibid, 

§  841.  It  is  not  sufficient  search  to  make  for  a  missing  paper  to  examine  a  desk  where  it  was 
last  st'cu,  but  to  which  several  people  had  had  access  and  from  which  some  papers  were  proved 
to  have  been  taken,  and  nowhere  else  among  the  papere  of  the  person  in  whose  custody  it 
had  be?n  left.     Hobson  v.  Porter,*  3  Colo.  Ty,  28. 

^  842.  Tliat  a  paper  is  beyond  the  jurisdiction  of  the  court  does  not  authorize  the  admission 
of  secondary  evidence  of  its  contents,  no  effort  having  been  made  to  obtain  the  instrument-. 
Londoner  t\  Stewart,*  8  Colo.  T'y,  47. 

§  843.  Evidence  of  the  existence  and  loss  of  a  document  must  be  given  before  secondary  evi- 
dence of  the  contents  of  the  writing  can  be  received.  But  this  is  not  necessary  on  a  hearing 
before  a  master.     In  re  Pitman,  1  Curt.,  186. 

S  844.  The  rule  of  law  which  requires  the  best  evidence  within  the  power  or  control  of  the 
party  to  be  produced  does  not  exact  that  the  loss  or  destruction  of  the  document  of  evidenc  e 
should  be  proved  beyond  all  possibility  of  mistake.  It  only  demands  that  moral  certainty 
should  exiht  that  the  court  has  had  every  opportunity  for  examining  and  deciding  the  cause 
upon  the  best  evidence  within  the  power  or  ability  of  the  litigant.  United  States  v,  Sutter, 
21  How.,  170. 

^  845.  Where  a  witness  resided  more  than  one  hundred  miles  from  the  place  of  trial,  and 
his  deposition  was  taken  ex  parte^  and  he  produced  a  copy  of  a  paper  in  his  possession,  saying 
it  wan  a  correct  copy,  and  the  copy  was  attached  to  the  deposition,  held,  that  the  evidence  was 
not  admistible.    Comstock  r.  Carnley,*  4  Blatch.,  58. 

g  H40.  It  was  no  higher  than  parol  evidence  of  a  written  instrument,  the  original  of  whicii 
was  in  existence.  The  original  should  have  Ix^en  [)rcMiuoed  and  proved  before  the  officer,  and  he 
shoold  have  annexed  a  true  copy,  in  returning  the  depositions.     Ibid. 

g  S47.  The  testimony  of  a  witness,  who  had  had  possi  ssion  of  a  deed,  to  the  effect  that  he 
either  lost  it  in  crossing  a  river  or  left  it  with  one  of  the  purchasers,  was  held  not  to  be  suffi- 
cient proof  of  its  loss  to  authorize  the  admission  of  parol  evidence  of  its  contents.  Ransdale  v. 
Grove,  4  McL.,  282. 

g  848.  A  certified  copy  of  a  copy  of  an  original  document  may  be  received  in  evidence  in  the 
federal  courts,  when  the  original  document  is  shown  to  have  been  mutilated  and  the  first  copy 
lost.     United  States  r.  Delespine,*  12  Pet.,  654. 

^  840.  Arconwl8. —  A  copy  of  an  account,  taken  from  an  account  book,  is  not  admiw^ible  in 
evidence.     Lombard  v.  McLean,*  4  Cr.  C.  C,  623.    Sec  g  286. 

g  85 f).  A  copy  of  the  account  cannot  be  given  in  evidence,  where  plaintiff  proves  that  ho 
showed  the  ledger  account  to  defendant,  and  lie  acknowledged  it  to  be  correct.     Thorp  v.  Orr,* 

2  Cr.  C.  C,  335. 

g  851.  A  party  will  not  be  admitted  as  a  witness  to  support  items  of  an  account  which,  from 
their  character,  may  be  proved  by  vouchers  or  other  legal  evidence.  Harding  v.  Handy,  11 
Wheat..  103. 

g  S5-.  A  witness  may  testify  to  the  amounts  of  certain  sales  and  receipts,  although  the  in- 
formation is  derived  from  accounts  and  letters,  where  he  does  not  state  the  contents  of  the 
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writings  bat  only  results  or  general  impressions  drawn  from  them.    Taylor  v.  Carpenter,  2 
Woodb.  &  M.,  1. 

g  858.  Parol  evidence  is  not  admissible  to  prove  a  statement  of  an  account  by  a  commis- 
sioner in  another  court.     Sutton  v,  Mandevill,*  1  Cr.  C.  C,  2. 

S  8o-4.  In  indebitatus  assumpsit  against  a  corporation,  the  plaintiff  was  allowed  to  read  in 
evidence  an  account  stated,  proved  to  be  in  the  handwriting  of  the  treasurer,  without  produc- 
ing said  treasurer  as  a  witness.     Davis  v.  Georgetown  Bridge  Co.,  1  Cr.  C.  C,  147. 

v^  H55.  Books. —  Parol  evidence  is  inadmissible  to  show  that  certain  books  which  have  been 
lost  did  not  contain  certain  entries,  when  there  is  an  abstract  of  these  books  in  existence. 
Polk  V.  Windel,*  2  Overt.  (Tenn,).  433. 

^  856.  If  notice  is  given  to  a  party  to  produce  books  in  his  possession,  and  he  does  not  pro- 
duce them  unconditionally,  parol  evidence  of  their  contents  may  be  received.  Carr  v.  Gale,  3 
Woodb.  &  M.,  38. 

§  857.  The  testimony  of  a  person  who  has  been  in  charge  of  the  books  of  an  estate  assigned 
for  the  benefit  of  creditors,  to  the  effect  that  when  persons  called  on  him  and  said  they  were 
indebted  to  the  estate  he  looked  at  the  ledger  and  found  the  accounts  balanced,  may  be  re- 
ceived in  evidence  without  producing  the  books,  since  this  is  not  testimony  as  to  the  contents 
of  the  books.  But  if  he  states  that,  on  examination  of  the  day-book,  he  found  no  correspond- 
ing entries,  this  fact  may  be  disproved  or  verified  by  an  inspection  of  the  books,  and  for  this 
purpose  they  ought  to  be  produced.    Garr  v.  Gale,  Dav.,  328. 

§  858.  Where  the  books  and  vouchers  of  a  disbursing  agent  have  been  destroyed  by  fire, 
secondary  evidence  of  payments  made  by  him,  and  of  the  contents  and  effect  of  such 
vouchei-s,  is  admissible.     United  States  v.  Laub,*  12  Pet.,  6. 

>;  85S^.  Where  a  manufacturer  of  fermented  liquors  was  assessed  by  the  commissioner  of 
internal  revenue,  under  the  act  of  December  24,  1872,  for  liquors  sold  and  removed  without 
the  proper  stamps,  an<l  he  brought  an  action  to  recover  back  the  tax,  the  act  of  congress  of 
July  13,  1866,  then  in  force,  requiring  that  the  tax  should  not  be  refunded  unless  he  proved 
that  his  list,  statement  or  return  was  not  false  or  fraudulent,  and  did  not  contain  any  under- 
atatemeut  or  undervaluation,  it  was  held  that  his  books,  reciuired  by  the  acts  of  June  6,  1872, 
and  December  24,  1872,  to  be  kept  by  him,  furnished  the  best  evidence  of  this  fact ;  and  that 
other  evidence  could  not  be  received,  until  it  was  shown  that  they  could  not  be  produced,  or 
that  they  did  not  contain  the  information  required.     BergdoU  v.  Pollock,  5  Otto,  337. 

§800.  Baukraptcy  cannot  be  proved  by  parol.  Moore  v.  Voss,*  1  Cr.  C.  C,  179.  See 
§626. 

g  861.  Official  certificates. —  Where  the  law  does  not  require  a  justice  of  the  peace  to  de- 
scribe his  official  character  in  his  certificate  of  acknowledgment  of  a  deed,  parol  evidence  may 
be  received  to  show  that  he  was  authorized  to  take  the  acknowledgment,  and  it  is  then  pre- 
sumed to  have  been  done  by  him  in  his  official  capacity.  Van  Ness  v.  Bank  of  the  United 
States,  13  Pet.,  17.     See  §  38*7. 

§  862.  It  may  be  shown  by  parol  evidence  that  persons  who  took  the  acknowledgment  of  a 
deed  were  justices  of  the  peace.  It  is  not  necessary  that  the  certificate  should  show  the  fact. 
Bank  of  United  States  v.  Benuing,  4  Cr.  C.  C,  81. 

g  803.  In  an  action  on  a  shipmaster's  bond  given  for  the  return  of  the  crew,  he  may  shcv^ 
by  parol  the  contents  of  a  certificate  of  a  consul  authorizing  the  discharge  of  one  of  the  crew, 
if  he  first  proves  by  satisfactory  evidence  that  such  certificate  has  been  lost.  United  States  v. 
Parsons,  1  Low.,  107. 

§  864.  The  captain^s  certificate  that  wages  are  due  to  the  seamen  is  the  best  evidence  of  the 
debt,  no  shipping  articles  being  produced.     Minors  v.  Ship  Mary,  Bee,  119. 

§  8<»6.  Where  the  master  is  unable  to  write,  the  certificate  required  by  the  act  of  July  29, 
1819,  to  be  produced  before  the  allowance  of  the  fishing  bounty  mentioned  in  the  act,  may,  it 
seems,  be  supplied  by  reliable  evidence  from  other  sources  of  the  times  of  sailing  and  returning. 
Noble  V.  United  States,*  Dev.,  86. 

g  860.  Papers  certified  by  the  secretary  of  the  treasury  to  be  "  copies  of  a  part  of  the 
archives  of  the  late  so-called  Confederate  government"  were  held  inadmissible  unless  the 
originals  were  proved  to  be  genuine,  and  also  because  they  were  not  the  best  evidence,  and 
the  originals  should  have  been  produced.     Schaben's  Case,*  6  Ct.  CI.,  230. 

§  807.  Bills  of  lading. —  An  invoice  is  presumed  to  go  with  every  consignment  of  goods. 
Secondary  evidence  of  its  contents  is  not  admissible  until  it  is  shown  that  notice  to  produce  it 
iias  been  given  to  the  consignee,  if  he  is  a  party  to  the  suit,  or  that  efforts  have  been  made  to 
obtain  it,  if  he  is  not.     Turner  v.  Yates,  16  How.,  26  (tg  62-68).    See  g  541. 

g  868.  The  fact  that  libelants  have  but  one  copy  of  a  given  bill  of  lading,  and  that  they  do 
not  wish  to  expose  that  to  the  perils  of  a  voyage  before  they  can  judge  where  the  principal 
claim  growing  out  of  it  can  be  enforced,  does  not  excuse  them  from  producing  the  original. 
The  Alice,*  12  Fed.  R.,  923. 
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g  868.  The  testimony  of  the  persons  who  loaded  the  goods  is  the  best  evidence  of  the  amount 
when  it  is  sought  to  charge  the  carrier  for  a  deficiency''.    Cafiero  v.  Welsh,*  8  Phil.,  180. 

§  870.  ContraetR. —  Where  a  party  claims  title  under  a  contract  proved  to  be  in  writing,  in 
the  form  of  a  bill  of  sale,  purporting  to  sell  and  assign  and  convey  the  property  to  the  party 
with  a  warranty  title,  the  written  contract  is  not  only  admissible  in  a  suit  to  recover  the  prop- 
erty, but  is  the  best  evidence.     Bonesteel  v.  Gardner,*  1  Dak.  Ty,  372.    See  §  513. 

§  871.  When  a  written  contract  calls  for  a  valuation  of  work  and  material,  and  this  is  done 
by  valuers  in  writing,  oral  evidence  of  the  contents  of  the  writing  is  not  admissible,  except 
upon  proof  of  the  loss  of  the  writing.     Evans  r.  Blakeney,*  1  Cr.  C.  C,  126. 

§  872.  Where  a  written  contract  is  not  produced  on  the  ground  that  it  has  been  lost,  some 
proof  that  it  ever  existed  is  necessary  before  secondary  evidence  is  admissible.  The  quarter- 
master's department  is  the  only  one  charged  with  the  duty  of  erecting  military  barracks,  and 
vouchers  given  by  an  engineer  oflicer  are  not  competent  evidence  of  a  claim  for  materials  fur- 
nished for  such  purpose.    Travers'  Case,*  5  Ct.  CI.,  829. 

§  878.  The  court  cannot  presume  that  there  was  satisfactory  preliminary  proof  of  the  al  - 
Henoe,  death  or  incapacity  of  the  subscribing  witness  to  a  sealed  instrument,  so  as  to  let  in 
aeoondaiy  proof  of  its  execution,  from  the  language  of  the  bill  of  exceptions  that  the  party 
gave  testimony  "conducing  to  prove"  the  instrument.    Clarke  v.  Courtney,  5  Pet.,  319. 

§  874.  If  an  indictment  alleges  a  contract  which  appears  from  the  evidence  to  have  been  in 
writing,  it  must  either  be  produced  or  shown  that  it  cannot  be  produced.  United  States  t;. 
Poiter,*  8  Day  (Conn.),  d83« 

§  876.  Parol  evidence  that  the  empresario  contract  of  Martin  De  Leon  was  amended  by 
ofder  of  the  government  of  Mexico  so  as  to  include  the  littoral  leagues  along  the  coast  of  the 
Mexican  gulf  was  admitted,  proof  having  been  first  made  that  many  of  the  documents  of  the 
empresaa  had  been  destroyed  by  the  Texas  army  during  the  revolutionary  struggle.  White  v, 
Burnley,  20  How.,  285. 

§  87<t.  An  authenticated  copy  of  an  antenuptial  contract  between  a  widow  and  the  man  with 
whom  she  was  about  to  intermarry  was  admitted  in  evidence,  where  the  three  children  of  the 
widow,  and  the  husbands  of  two  of  them,  deposed  that  they  never  possessed  or  saw  the  orig- 
inal, although  they  had  made  diligent  inquiry  for  it,  and  that  they  believed  it  to  have  been  lost 
or  destroyed ;  and  her  son  further  stated  that  he  had  made  inquiry  for  it,  first  of  his  guardian, 
who  informed  him  that  it  had  never  been  in  his  possession,  and  that  he  did  not  know  where  it 
was;  and  that  he  had  made  inquiry  for  it  at  the  office  of  mesne  conveyances  and  at  the  office 
of  the  secretary  of  state,  and  that  he  believed  the  instrument  to  have  been  destroyed  by  the 
husband,  since  deceased,  or  at  the  burning  of  the  county  Cburt-house ;  and  further  that  he  be- 
lieve<l  that  the  subscribing  witnesses  were  dead.     De  Lane  v.  Moore,  14  How.,  253. 

§877.  In  f  ringement  of  copyright. —  It  is  not  an  allowable  question,  in  an  action  for  infringe- 
ment of  copyright,  to  ask  whether  one  book  is  similar  to  another,  without  producing  both  the 
books,  nor  to  ask  the  witness  to  repeat  parts  of  one  that  are  similar  to  the  other,  nor  to  attempt 
to  show  by  the  statements  of  the  witness  that  the  book  in  question  was  imitated.  The  court  or 
jury  are  to  judge  of  the  resemblance  after  inspection  of  the  documents.  Boucicault  v.  Fox, 
5Blatch.,87. 

§  878.  Organization  of  corporation. —  Where  it  is  alleged  in  a  bill  in  equity  t)iat  a  corpora- 
tion, represented  by  the  respondents  to  have  been  organized,  was  not  duly  organized,  the  proper 
evidence  of  due  organization  is  the  record  of  the  fact,  and  not  the  oath  of  one  of  the  officers. 
Thtf  record  is  also  the  suitable  evidence  of  the  authority  of  the  corporation  to  do  certain  acts. 
Warner  v.  Daniels,  1  Woodb.  &  M.,  90. 

§  871>.  Records. —  Lost  records  may  be  proved  by  secondary  evidence,  but  their  former  ex- 
istence and  loss  must  be  first  established  by  compet<»nt  proof.  Evidenc>e  merely  showing  that 
they  do  not  exist  is  not  sufficient  to  establish  either  of  these  requirements.  Improvement 
Company  r.  Munson,  14  Wall.,  442.    See  g  862. 

g  8S0.  Proof  of  lose  or  destruction  of  records  cannot  supply  record  evidence  unless  it  is  first 
proved  that  the  instrument  relied  on  was  recorded  in  that  part  of  the  record  which  was  lost  or 
<]e«troyed.     United  States  v.  Neleigh,  1  Black,  298. 

g  8Hl.  Where  proof  of  unavailing  search  for  the  record  of  a  proceeding  in  an  ecclesiastical 
court  has  been  offered  and  secondary  evidence  of  the  proceeding  has  been  filed,  the  record,  if 
discovered,  is  admissible  to  contradict  the  secondary  evidence  offered.  Gaines  v.  Relf,*  12 
How.,  472. 

^  8H2.  Upon  an  indictment  for  highway  robbery  it  was  held  that  no  evi<lence  but  the  record 
oimld  be  allowed  to  show  that  the  road  was  a  highway.  United  States  r.  King,  1  Cr.  C.  C, 
444. 

§^  88S.  When  a  matter  of  record  forms  the  gist  of  the  action,  and  issue  is  joined  upon  nul 
tiel  record,  the  record  itself  must  be  brought  into  court,  or  an  exemplification  of  it  under  the 
act  of  ooDgreas.     Lincoln  r.  Tower,  2  McL.,  473. 
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§  884,  If  a  part  of  a  record  be  produced  to  prove  a  fact,  and  is  deficient,  it  cannot  be  helper! 
out  by  evidence  dehors  the  record,  but  the  whole  record  must  be  produced.  James  v.  Stookey. 
1  Wash.,  330. 

§  885.  The  record  copy  of  a  deed  and  its  acknowledgment  from  the  land  records  of  the  county 
of  Washington  in  tho  District  of  Columbia  is  admissible  in  evidence  as  proof  of  title,  although 
the  non-production  of  such  deed  is  not  accounted  for,  and  no  other  proof  of  its  execution  is 
offered  than  the  record.     Peltz  v.  Clark,*  2  Cr.  C.  C,  703. 

§  8S0.  The  record  book  of  division  and  allotments  of  a  square  in  the  city  of  Washington  is 
admissible  in  evidence  without  producing  or  accounting  for  the  original  certificate  of  division 
and  allotment.     Ibid, 

S  8S7.  Where  an  original  temporary  record  book  of  a  county  has  been  transcribed  into  a 
book  which  has  since  been  recognized  as  a  part  of  the  public  records,  and  the  original  has  been 
destroyed,  the  existing  book  may  be  used  as  evidence.    Belk  v.  Meagher,  14  Otto,  279. 

§  888.  When  the  laws  of  a  state  do  not  require  powers  of  attorney  to  convey  land  to  be  re- 
corded, and  a  power  of  attorney  was  recorded,  but  in  a  county  other  than  that  where  the  land 
lay,  a  certified  copy  of  the  record  is  admissible  in  evidence.    Winn  v,  Patterson,*  9  Pet.,  663. 

§  889.  Proceedings  before  magistrates  in  cases  of  insolvent  debtors  are  matters  in  pais  and 
may  be  proved  by  parol  testimony.    Turner  v.  Fendall,  1  Cr.,  116. 

§  890.  Deeds. —  If  a  deed  is  proved  to  have  been  destroyed  by  accident,  its  contents  may  be 
proved  by  copies.    Lewis  v.  Baird,  3  McL.,  56. 

§  891.  When  a  deed  has  been  destroyed  or  lost  without  the  fault  of  the  party  seeking  to  use 
it  in  evidence,  parol  evidence  of  its  contents  may  be  given.  But  where  the  deed  has  not  been 
recorded,  the  testimony  should  be  very  clear  and  convincing  to  justify  the  jury  in  acting  on  it 
and  setting  aside  a  valid  record  title.    Sacket  v.  McDonnell,  8  Biss.,  394. 

§  892.  In  an  action  on  a  covenant  of  seizin  parol  testimony  is  not  admissible  to  prove  prior 
claims  on  the  land.     Pollard  v.  D wight,  4  Cr.,  421. 

§  893.  Where  in  ejectment  it  appears  that  the  original  deed  under  which  the  plaintiffs  claim 
was  presumed  to  be  in  the  hands  of  their  ancestor  for  twenty  years  before  his  death,  it  was 
held  that  its  non-production  was  a  circumstance  which  the  jury  might  consider,  there  being  no 
evidence  of  its  loss,  to  raise  some  doubt  whether  the  deed  was  delivered  to  the  grantee.  Buck- 
ley r.  Carlton,*  6  McL.,  125. 

§  894.  Statements  of  witnesses  relating  to  the  execution  and  contents  of  a  lost  deed,  espe- 
cially after  the  lapse  of  many  years  from  the  date  of  the  transaction,  should  be  received  with 
great  caution.  The  fact  that  the  instrument  was  never  recorded,  and  has  never  been  seen  by 
those  whom  it  is  probable  would  have  known  of  it  when  it  was  executed,  or  those  into  whose 
official  custody  it  would  have  come,  must  also  be  considered  in  receiving  such  evidence.  Rol  - 
ertson  v.  Town  of  Wellsville,  1  Bond,  81. 

§  895.  It  is  admissible  to  receive  the  original  record  of  a  conveyance  of  land;  pi*oduction  of 
a  certified  copy  is  not  essential.    Eyster  v.  Gaff,*  2  Colo.  T'y,  228. 

§  896.  A  copy  of  a  recorded  deed  is  not  admissible  in  evidence  without  accounting  for  the 
original,  when  the  original  is  presumed  to  be  in  the  possession  of  the  pai'ty  offering  the  copy. 
Longworth  v.  Close,  1  McL.,  282. 

§  897.  Where  the  original  is  in  the  power  of  the  party,  the  record  books  are  not  admissible 
to  prove  a  deed,  although  it  is  required  by  law  to  be  recorded.    Brooks  t*.  Marbury,  1 1  Wheat.,  78. 

g  898.  Plats. —  If  a  township  plat  is  lost  or  destroyed,  a  copy  is  admissible  as  secondary  evi- 
dence. The  fact  that  the  copy  does  not  correspond  in  every  particular  with  the  ori^nal  in 
respect  to  the  memoranda  written  upon  it  does  not  detract  from  its  admissibility  when  such 
memoranda  are  sufficiently  explained.    Hendrick  v,  Hughes,  15  Wall.,  128. 

§  899.  Where  it  is  claimed  that  other  lands  have  been  selected  and  entered  in  lieu  of  *'  sec- 
tion 16  "  of  each  township,  for  school  purposes,  under  the  act  of  congi-ess  of  1820,  omitting 
Missouri,  and  the  act  of  1823  granting  to  that  state  certain  lands,  and  the  leaf  of  the  register^ 
book,  which  would  have  contained  the  entry  of  such  selection,  is  missing,  and  the  original 
township  plat,  which  would  have  probably  indicated  the  fact,  is  lost,  this  proof  may  be  su|  - 
plied  by  evidence  aliunde,  such  as  that  the  lands  in  question  had  been  publicly  treated  and 
disposed  of  by  the  county  authorities  as  school  lands,  near  the  time  when  the  selection  should 
have  been  made,  and  that  the  original  township  plat  in  the  register's  office  contained  a  memo- 
randum marking  the  section  in  question  with  the  words  "  for  school  purposes."    Ibid, 

S  900.  Patents,  grants,  etc.  — Where  the  law  does  not  require  that  a  patent  of  lands  from 
the  United  States  be  recorded  by  the  recorder  of  the  county,  a  certified  copy  of  such  a  patent 
by  such  recorder  is  in^missible  in  evidence.    Lyell  v,  Maynard,*  6  McL.,  15. 

§  901.  Parol  and  extrinsic  evidence  cannot  be  received  for  the  purpose  of  impeaching  the 
validity  of  a  grant  *,  no  kind  of  evidence  except  an  entry  being  admissible  for  this  purpose. 
Polk  V,  Hill,*  2  Overt.  (Tenn.),  118. 

§  902.  Parol  evidence  cannot  be  received  to  show  that  public  records  which  have  been  lost 
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or  destroyed  did  not  contain  certain  entries*,  where  the  object  is  to  destroy  the  validity  of  a 
state  grant  or  patent.     Polk  v,  Windel,*  2  Overt.  (Tenn.),  433. 

§  fHl3.  Parol  evidence  of  the  contents  of  a  warrant  cannot  be  given  unless  the  proof  be  full 
that  It  is  lost.    United  States  v.  Wary,  1  Cr.  C.  C,  312. 

§  904.  Parol  evidence  admitted  to  prove  the  contents  of  a  lost  warrant.  United  States  v. 
Lambell  *  1  Cr.  C.  C,  812;  United  States  v.Wary,*!  Cr.  C.  C,  312. 

§  005,  The  contents  of  a  warrant  cannot  be  proved  by  parol.  United  States  17.  Chenault,*  2 
Cr.  C.  C,  70. 

§  908.  The  recital  in  a  warrant  to  one  other  than  a  party  to  the  suit,  of  the  issuance  of  a 
previous  warrant  to  the  same  person,  is  not  evidence  between  the  parties;  yet,  taken  in  con- 
nection with  corroborating  circumstances,  such  as  the  antiquity  of  the  marks  on  the  line  and 
corner  trees,  etc.,  and  the  burning  of  the  surveyor-general's  house,  which  accounted  for  the 
non-production  of  the  papers,  the  warrant  was  admitted  in  evidence.  James  v.  Stookey,*  2 
Wash.,  140. 

§  907.  Spanish  grants.— The  record  of  alcalde  grants  of  the  pueblo  lands  of  San  Francisco, 
kei't  by  the  alcalde  in  accordan<3e  with  the  requirements  of  the  Mexican  laws  before  the  in- 
corporation of  the  city  of  San  Francisco  by  the  state  of  California,  in  the  custody  of  the  city 
and  county  recorder,  and  known  as  one  of  the  books  of  the  former  alcalde's  office  turned  over 
to  the  county  recorder's  office,  pursuant  to  the  statutes  of  California,  is  primary  evidence  of 
the  recorded  grants.    Palmer  r.  Low,  8  Otto,  1. 

§  908.  Certified  copies  of  Spanish  land  grants  and  the  certificates  of  possession,  made  by  the 
Spanish  commandant  from  the  protocol,  though  dated  long  after  the  protocol,  would  be  received 
in  evidence  in  the  courts  of  Spain,  as  pc^ssessing  equal  claims  to  credit  as  the  originals,  because 
they  are  certified  by  the  same  officer  whose  attestation  gives  authenticity  to  the  original ;  and 
our  courts  will  receive  them  as  having  the  same  authority.  Where  the  evidence  of  the  loss  or 
destruction  of  the  protocol  is  sufficient,  the  copies  are  admissible  as  secondary  evidence  on  gen- 
eral principles.    United  States  r.  Davenport,  15  How.,  1. 

§  tK)9.  Where  the  originals  of  a  petition  for  land  in  Florida,  and  of  a  decree  granting  the  same, 
oould  not  be  found  in  the  archives  of  St.  Augustine,  certified  copies  by  the  secretary  of  the 
government  are  admissible  in  evidence,  and  are  prima  facie  proof  of  the  grant.  United  States 
V.  Acosta,  1  How.,  24. 

§  910.  Insnrance. —  Secondary  evidence  that  an  insurance  was  made  is  not  admissible,  with- 
out proving  the  loss  of  the  policy.    Hutcliinson  r.  Peyton,*  2  Cr.  C.  C,  365.    See  §  631. 

§  911.  The  transfer  of  a  policy  of  insurance  in  writing  cannot  be  proved  by  parol  without 
accounting;  for  tlie  non-production  of  the  writing.    Wilson  v.  Young,*  2  Cr.  C.  C,  33. 

^912.  The  acknowledgment  in  a  policy  of  insurance  that  the  premium  has  been  paid  is  not 
the  best  evidence  of  that  fact.    Miliick  v.  Peterson,*  2  Wash.,  31. 

§  918.  In  an  action  against  an  insurance  company  for  value  of  stock  in  trade  destroyed  by 
fire,  evidence  of  a  memorandum  made  on  the  fly  leaf  of  a  ledger  of  the  firm,  said  memoran- 
dum stating  an  abstract  of  an  inventory  of  the  stock  in  trade,  made  in  the  usual  course  of 
business,  id  admissible  as  secondary  evidence  to  prove  the  contents  of  the  inventory  upon  proof 
of  the  destruction  of  the  original  inventory  by  fire.  Insurance  Co.  v.  Weide,  9  Wall,  680 
05g  46-48). 

§  914.  Judicial  records. —  There  is  no  ground  upon  which  a  party  can  be  permitted  to  tes- 
tify orally  as  to  the  contents  or  purport  of  an  indictment,  or  verdict  or  judgment ;  for  the  best 
evidence  is  the  original  paper  or  a  certified  copy.  Gass  v,  Stinson,  2  Sumn.,  605.  See  §§  862, 
870,2584. 

§  915.  The  solemn  adjudication  of  the  court  is  the  best  evidence  on  the  question  whether  it 
has  changed  its  practice.    Duncan  r.  United  States,  7  Pet.,  435. 

§  910.  Where  partition  between  devisees  is  a  judicial  act  and  becomes  a  record,  its  proper 
proof  is  the  record ;  and  the  burning  of  the  records  of  the  court  is  itself  no  evidence  that  a 
record  of  partition  ever  existed.  It  only  lays  the  foundation  for  inferior  evidence  of  the  fact. 
Nor  "can  the  mere  fact  of  burning  raise  any  presumption  of  the  existence  of  the  record. 
Weatherhead  v,  Baskerville,  11  How.,  329. 

55  91 7.  W^here  by  statute  a  sheriff  held  an  intiuest  upon  notice  of  a  claim  of  property  by  :i 
third  party  in  goods  levied  on,  in  execution,  and  the  verdict  was  in  writing,  oral  evi<lence  of 
the  verdict  is  not  admissible  until  the  writing  is  accounted  for.  Lawrence  t?.  Sherman,*  2 
McL.,  488. 

§  91H.  Where  a  warrant  of  survey  was  issued  by  a  court  of  admiralty,  and  a  survey  and 
report  were  made,  under  which  the  vessel  was  condemned  and  sold  as  unseaworthy,  held,  the 
proceeding  being  judicial,  the  condition  of  the  vessel  could  not  be  proved  by  parol.  That  the 
warrant  and  report  must  be  produced,  but  that  it  was  admissible  to  prove  their  contents  by 
othtT  evidence.     Robinson  v,  Clifford.*  2  Wash..  2. 

g  919.  Held,  also,  that  the  loss  of  the  warrant  could  not  be  proved  by  a  certificate  from  the 
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register  of  the  vice-court  of  admiralty  where  the  proceedings  were  had ;  that  it  should  have 
b3en  established  under  a  commission  in  the  usual  manner.    Ibid. 

^  920.  Laws.—  The  rate  of  interest  being  regulated  by  law  in  the  several  states,  to  prove  the  ' 
rate  of  interest  in  any  state  the  law  must  be  produced.    Jaffrav  v,  Dennis,  2  Wash.,  253.    See 
§  491. 

§  921.  The  presumption  is  that  the  legal  rate  of  interest  and  the  damages  on  protested  bills 
of  exchange  are  regulated  by  written  law  of  the  state ;  and  the  law  itself,  if  of  another  state, 
must  be  produced,  parol  evidence  on  the  subject  being  inadmissible.  Lonsdale  v.  Brown, 
8  Wash..  404. 

§  922.  Letters. — ^[Secondary  proof  of  the  contents  of  a  pretended  letter  cannot  be  given 
without  first  accounting  for  the  non -production  of  the  original.  United  States  v.  Boyd,  5 
How.,  29.    See  330. 

§  928.  The  contents  of  letters  written  to  a  witness  cannot  be  shown  by  his  oral  testimony. 
Tastett  V.  Crousillat,  2  Wash.,  132. 

§  924.  The  court  will  not  allow  secondary  evidence  of  the  contents  of  a  letter  when  no  notice 
has  been  given  to  produce  the  original.    Underwood  v.  Huddleston,*  2  Cr.  C.  C,  76. 

§  925.  A  copy  of  a  letter  written  to  the  plaintiff  cannot  be  given  in  evidence  where  no  notice 
has  been  given  to  produce  the  original.    Chicago  v.  Greer,  9  Wall.,  726. 

g  92(>.  A  deposition  proving  the  contents  of  a  certain  letter,  which  is  neither  produced  nor 
its  non-production  accounted  for,  is  secondary  evidence,  and  inadmissible.  Dwyer  v,  Dunbar, 
5  Wall.,  825. 

§  927.  Neither  a  letter  written  by  a  witness  who  is  on  the  stand  nor  a  copy  of  it  can  be  read 
in  evidence,  the  evidence  being  inferior  to  that  of  the  witness  himself.  Vasse  v,  Miffiln,  4 
Wash.,  519. 

§  928.  If,  on  notice  to  produce  a  certain  letter  at  the  trial,  the  party  swears  that  he  has  not 
such  letter  in  his  x)ossession,  and  after  diligent  search  cannot  find  it,  secondary  evidence  of  its 
contents  cannot  be  received.    Ibid. 

§  929.  If  a  surety  on  a  collector's  bond  writes  a  letter  to  the  commissioner,  asking  to  be 
relieved  as  surety,  in  an  action  on  the  bond,  the  defendants  cannot  prove  the  contents  of  the 
letter  by  parol,  where  the  plaintiffs  have  failed  to  produce  it  on  notice  given.  Its  contents 
can  only  be  proved  by  a  copy  of  the  same  duly  certified  from  the  treasury  department.  Chad- 
wick  XK  United  States,  8  Fed.  R.,  750. 

§  980.  Where  a  letter  is  in  court,  in  possession  of  the  opposite  party,  the  notice  to  produce 
it  may  be  given  at  the  trial,  and,  if  so  given,  is  in  season  to  allow  parol  evidence  of  its  con- 
tents.   Ibid. 

§  981.  In  a  prosecution  for  stealing  a  letter  from  the  mail,  the  most  satisfactory  evidence 
that  the  letter  was  put  into  the  mail  for  transmission  is  that  of  the  person  who  deposited  it  in 
the  postoffice:  and  the  best  evidence  of  its  loss  is  that  of  the  pei'son  to  whom  it  was  addressed. 
United  States  v.  Crow,  1  Bond,  51. 

g  982.  Evidence  of  what  the  defendant  stated  to  the  witness  to  be  the  contents  of  a  letter 
written  by  him  may  be  received,  without  notice  to  produce  the  letter.  Paige  v.  Loring,  1 
Holmes,  275. 

§  933.  It  is  not  competent  for  the  defendant  to  prove  by  a  witness  the  contents  of  a  letter 
and  other  papers  said  to  have  been  transmitted  to  the  plaintiff,  without  first  giving  evidence 
of  their  loss,  or  of  their  being  actually  in  the  possession  of  the  plaintiff,  and  notice  given  to 
pi-oduce  them.     Allen  v.  Blunt,  2  Woodb.  &  M.,  121. 

§  984.  License. —  The  pilot  commissioners  of  the  state  of  Oregon  being  required  by  law  to 
employ  a  secretary,  and  keep  a  record  of  their  proceedings,  the  examination  and  licensing  of 
a  pilot  by  them  cannot  be  shown  by  parol,  without  producing  the  minute  book,  or  a  certified 
copy  thereof.    The  California,  1  Saw.,  596. 

§  985.  Where  on  an  American  vessel,  seized  by  this  government  for  intercourse  with  the 
enemy,  important  documents  disappeared  from  the  possession  of  the  prize-master,  in  such  a 
way  as  to  indicate  that  they  were  fraudulently  abstracted  with  the  concurrence  of  the  master 
<:f  the  vessel, — and  such  papers  had  been  the  cause  of  the  vessel's  capture, —  copies  thereof 
taken  by  the  prize-master,  and  verified  by  his  affidavit,  were  admitted  in  evidence.  The  Julia, 
1  Gall.,  594;  8  Cr.,  181. 

g  980.  Marriage. —  Upon  writ  of  dower  the  marriage  was  permitted  to  be  proved  by  parol 
evidence  of  cohabitation  as  man  and  wife.     Blodget  v.  Thornton,*  3  Cr.  C.  C,  176. 

§  887.  Naturalization. — A  record  of  naturalization  need  not  show  that  all  the  requisites 
have  been  complied  with.  It  seems  that  others  may  be  shown  by  parol.  Stark  v,  Chesa- 
peake Ins.  Co.,  7  Cr.,  420. 

§  988.  Naturalization  of  an  alien  cannot  be  proved  by  parol.  Slade  v.  Minor,*  2  Cr.  C.  C, 
139. 

§  989.  Parol  evidence  is  insufficient  to  prove  that  an  applicant  for  naturalization  has  been 
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in  the  United  States  the  requisite  length  of  time  under  the  act  of  April  14,  1802.    Anonymous, 
Pet.  C.  C. ,  457. 

§  940.  Parol  evidence  may  be  received  to  show  that  a  foreigner  residing  and  owning  land 
in  this  country  was  duly  naturalized,  where  the  records  containing  the  naturalization  proceed- 
ings have  been  destroyed,  and  a  long  time  has  elapsed  since  he  acquired  the  property.  Hogan 
r.  Kurtz,  4  Otto,  TIS, 

§  941.  Notes. ~  Preliminary  evidence  sufficient  to  establish  the  destruction  of  a  note.  Vuy- 
ton  V.  Brenell,*  1  Wash.,  469.     See  Jig  260,  565. 

g  942.  To  admit  secondary  evidence  of  a  note  sued  on,  it  is  not  necessary  that  the  declara- 
tion shown  be  upon  a  lost  note,  for  this  would  exclude  secondary  evidence  in  all  cases  where 
the  note  is  lost  after  the  declaration  is  filed.    Renner  r.  Bank  of  Columbia,  9  Wheat.,  581. 

§  948.  It  is  not  necessary  that  a  note  should  be  proved  to  have  been  destroyed  in  order  to 
admit  secondary  evidence  of  its  contents.  If  it  has  been  lost  by  accident,  and  no  fault  is 
imputable  to  the  party,  it  is  sufficient.  If  circumstances  justify  a  well  grounded  belief  that 
ihe  original  paper  is  kept  back  by  design,  secondary  evidence  ought  not  to  be  admitted.    Ibid, 

g  944.  Proof  of  the  contents  of  a  lost  note  ought  to  be  the  best  the  party  has  in  his  power 
to  produce,  ami,  at  all  events,  such  as  lo  leave  no  reasonable  doubt  as  to  the  substantial  parts 
of  the  paper.     But  a  notarial  copy  should  not  be  demanded,  as  protest  is  not  nece-stary.    Ibid, 

g  945.  A  notarial  copy  of  a  lost  note  may,  if  connected  by  the  testimony  of  witnesses  with 
the  note  sued  upon,  be  given  in  evidence  of  the  contents  of  that  note.  Peabody  r.  Denton,* 
SGall.,  a51. 

§  94<L  Where  a  note  was  left  with  an  attorney  for  collection,  and  could  not  be  found  among 
his  papers  after  his  death,  secondary  evidence  of  its  contents  was  admissible.  The  Bank  v. 
Uttle,*  2  Cr.  C.  C,  627. 

§  947.  In  an  action  against  an  imlorser  of  a  note,  indorsed  by  his  agent  who  had  authority 
to  renew  any  notes  of  which  he  was  maker  or  indorser,  parol  evidence  may  be  given  of  the 
existence  of  a  note  indorsed  by  the  defendant  previous  to  the  authority  given  to  the  agent, 
and  that  the  note  in  suit  was  given  to  renew  a  note  g^ven  to  renew  a  note  given  to  renew  that 
note,  evidence  having  been  given  that  the  original  note  has  been  delivered  up  to  the  maker 
and  canceled,  and  that  the  maker  is  dead  and  it  is  not  known  who  has  possession  of  his  papers. 
Bank  of  Washington  r.  Pierson,  2  Cr.  C.  C,  685. 

g  94S.  In  an  action  a;;ainst  the  assignor  of  a  note  the  record  of  a  former  suit  against  the 
maker  is  only  evidence  of  due  diligence  against  him,  but  is  not  legal  evidence  of  the  assign- 
ment of  the  note  so  as  to  dispense  with  the  production  of  the  original.  Sebree  v.  Dorr,*  9 
Wheat.,  558. 

g  949.  A  law  dispensing  with  the  formal  proof  of  notes  or  assignments  Of  them,  unless  the 
signature  and  the  assignment  is  denied  under  oath,  does  not  authorize  the  admission  of  a  copy 
of  a  note  without  any  excuse  for  the  non-production  of  the  original.    Ibid, 

%  950.  In  an  action  by  the  indorsee  and  holder  of  a  promissory  note  who  has  never  put  it  in 
circulation,  against  his  own  indorser,  the  latter  may  prove  that  it  was  agreed  in  writing,  which 
writing  has  been  accidentally  destroyed,  at  the  time  of  the  indorsement,  that  he  should  not  be 
held  liable  or  sued  thereon.     Davis  r.  Brown,  4  Otto,  423. 

g  951.  Parol  evidence  is  admissible  to  prove  the  loss  of  a  chose  in  action,  provided  that  it  ia 
the  be>t  evidence  of  which  the  nature  of  the  case  will  admit.  The  rule  does  not  in  general 
apply  to  bank-notes  or  other  instruments  which  pass  by  delivery  only.  But  where  one  pre- 
t?nts  the  half  of  a  bank-note  for  payment,  he  may  prove  by  parol  that  he  was  the  owner  of 
the  whole,  and  that  he  lost  the  other  half.     Bullet  v.  Bank  of  Pennsylvania,  2  Wash.,  172. 

S  952.  Notice.—  The  contents  of  a  written  notice  cannot  be  proved  by  parol,  without  notice 
to  the  party  to  produce  it.  Underwood  v.  Huddlestone,*  2  Cr.  C.  C,  76;  Bank  v.  Kurtz,*  3 
Cr.  C.  C,  110. 

§953.  Where  proceedings  are  had  under  special  statutory  authority,  not  at*cording  to  the 
course  of  the  common  law,  the  recital  of  due  notice  in  the  record  of  such  proceedings  must 
hi  read  in  connection  with  tljat  part  of  the  record  which  gives  the  official  evidence  of  notice 
prescribed  by  statute.  No  presumption  will  be  allowed  that  other  or  different  evidence  was 
prxluced,  and  if  the  evidence  in  the  record  will  not  justify  the  recital,  it  will  be  disregarded. 
Cissell  r.  Pulaski  County,  3  McC,  446. 

g  954,  The  rule  being  that  when  it  is  sought  to  conclude  a  party  by  constructive  service,  by 
publication,  a  strict  compliance  with  the  statute  is  required,  and  that  every  fact  neces^sary  to 
the  exercise  of  the  jurisdiction  based  on  this  mode  of  service  must  affirmatively  api)ear  in  the 
mode  prescribed  by  the  statute,  parol  evidence  cannot  be  received  to  supply  an  omission  in  the 
proof  which  the  statute  requires.     Ibid.     See  Gray  v.  Larrimore,  2  Abb.,  549. 

Ji  955.  Public  ofllcprs. —  Parol  evidence  is  admissible  to  prove  the  peikxl  when  a  per8<m  was 
considered  by  the  government  a.s  mini.ster  of  a  foreign  nation.  United  States  t*.  Liddle,  2 
Wash.,  205.     Stjc  §g  492,  671. 
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§  956.  The  rule  that  secondary  evidence  shall  not  be  admitted  where  primary  eviden(.v  is 
attainable  has  been  relaxed  in  some  cases  for  general  convenience.  Thus,  where  one  has  acted 
notoriously  as  a  public  officer,  it  is  deemed  prima  facie  evidence  of  his  character,  without 
producing  his  commission  or  appointment.    Jacob  v.  United  States,  1  Marsh.,  520. 

§  957.  The  principle  of  the  rule  requiring  the  best  or  highest  evidence  is  founded  on  the 
presumption  that  there  is  something  in  the  better  evidence  which  is  withheld,  adverse  to  the 
party  resorting  to  inferior  or  secondary  evidence.  The  general  effect  of  the  rule  is  to  prevent 
fraud,  and  to  induce  parties  to  bring  before  juries  the  kind  of  evidence  least  calculated  to  per- 
plex and  nuslead  them,  and  the  reason  of  the  rule  limits  its  application ;  consequently  it  does 
not  operate  where  the  law  itself  obviates  the  presumption  of  fraud  which  would  otherwise 
arise.  Hence,  in  general,  to  prove  that  a  person  is  a  public  officer,  it  is  sufficient  to  show  that 
he  acted  as  such.  So,  where  a  document  is/)f  a  public  nature,  a  copy  is  sometimes  admitted, 
for  the  production  of  the  original  is  dispensed  with  on  account  of  the  inconvenience  resulting 
from  the  frequent  removal  of  such  papers :  and  therefore  the  absence  of  the  oiiginal  affords 
no  presumption  of  fraud.     McCall  v.  United  States,*  1  Dak.  Ty,  320. 

§  958.  Receipts. —  The  manner  of  signing  a  receipt  and  the  contents  of  it  cannot  be  given 
in  evidence;  the  receipt  must  be  produced.     Romayne  r.  Duane,  3  Wash.,  24Q^ 

§  959.  A  receipt  offered  to  prove  that  a  certain  sum  of  money  paid  to  the  plaintiff  by  a  third 
person  was  paid  on  account  of  the  defendant  cannot  be  admitted  for  this  purpose,  when  the 
third  party  is  alive  and  may  be  examined.    Jordan  v.  Wilkins,  3  Wash.,  110. 

§  960.  The  testimony  of  a  witness  that  on  a  certain  day  he  paid  a  sum  of  money  and  took 
a  receipt  is  admissible  though  the  receipt  is  not  produced.  .  Meade  v,  Keane,*  3  Cr.  C.  C,  51. 

§961.  Receipts  signed  by  a  collector,  showing  the  aggregate  amount  of  the  alphabetical  as- 
sessment lists,  even  if  not  sufficient  alone  to  charge  him  with  the  sums  charged  a^  taxes  col- 
lected upon  the  assessment  lists,  are  nevertheless  competent  evidence,  which,  by  other 
testimony,  may  be  made  full  proof.  They  are  not  secondary  evidence,  because  they  show  the 
existence  of  other  receipts  more  in  detail.     United  States  v.  Hunt,  15  Otto,  183. 

§963.  MiFCPllaneoiis.— For  the  purpose  of  identifying  certain  barrels  as  those  mentioned 
in  a  steamer's  manifest,  a  witness'  description  of  the  marks  on  the  heads  is  admissible  with- 
out showing  the  loss  of  the  heads.     United  States  v.  Graff,*  14  Blatch.,  381. 

§  968.  It  is  admissible  to  prove  the  name  on  a  trunk  without  producing  it  in  court.  E^ansas 
Pacific  RaUWay  Co.  v.  Miller,*  2  Colo.  Ty,  442. 

§  964.  Under  the  law  of  Texas  of  May  18,  1840,  it  is  sufficient  to  file  a  certified  copy  of  a  lost 
document  with  the  papers  in  the  case  and  give  notice  of  an  intention  to  use  it  as  evidence  on 
the  trial  three  days  before  the  trial,  but  it  is  not  necessary  to  make  proof  of  the  loss  of  the 
document  until  the  time  of  trial.     Hanrick  v.  Barton,*  16  Wall.,  166. 

§  965.  The  local  record  of  a  mining  community,  while  it  may  be  the  best  evidence  of  the 
rules  and  customs  governing  the  community,  and  to  some  extent  the  distribution  of  mining 
rights,  is  not  the  best  or  only  evidence  of  priority  or  extent  of  actual  possession.  Campbell 
V.  Rankin,  9  OUo,  261. 

§  966.  To  prove  that  a  "permit  to  purchase  cotton  in  the  south  during  the  rebellion  was  is- 
sued by  the  special  treasury  agent,  the  best  evidence  is  the  permit  itself.  But  if  it  is  not  pro- 
duced on  call,  secondary  evidence  is  admissible.  Of  such  evidence  there  are  no  degrees,  and 
the  testimony  of  the  agent  is  as  good  as  his  books.    Butler  v.  Maples,  9  Wall.,  766. 

§  967.  The  acts  and  proceedings  of  a  board  of  commissioners  of  a  navy  hospital  may  be 
shown  by  oral  evidence  where  the  law  requires  no  record  to  be  kept.  United  States  t\  Fille- 
brown,  7  Pet.,  28. 

§  968.  In  an  action  against  a  surety  on  a  marshal's  bond,  the  marshal  being  charged  with 
failing  to  account  for  moneys  advanced  to  him  by  the  secretary  of  the  treasury,  imder  the 
special  direction  of  the  president,  the  instruction  of  the  president  to  the  secretary  of  the 
treasury  may  be  proved  by  oral  evidence  where  the  witness  (a  clerk  in  the  treasury  department) 
proves  (1)  the  existence  of  a  special  written  instruction  from  the  president,  made  expressly  to 
carry  into  effect  a  law,  and  forming  the  established  rule  and  usage  of  the  department ;  (2)  a 
conflagration  in  the  treasury  department,  the  legal  and  proper  depository  for  this  instruction : 
and  (3)  the  belief  of  the  witness  that  the  document  was  destroyed  by  the  conflagration.  Will- 
iams V.  United  States,  1  How.,  290. 

5$  969.  If  one  set  of  instructions  of  the  postmaster-general  has  superseded  another  set,  the 
evidence  is  to  be  sought  by  comparing  them,  and  parol  evidence  cannot  be  given.  Dunlop  r. 
Munroe,  7  Cr.,  242. 

§970.  A  partnership  cannot  be  proved  by  parol  evidence  of  the  cx)ntents  of  cards  bearing 
the  firm  name;  the  cards  must  be  i)r(Kluce(1.     Wilson  r.  Colman,*  1  Cr.  C.  C,  408. 

g  971.  In  oriler  to  prove  the  loss  of  a  power  of  attorney  to  convey  land  forty  yeare  after  the 
execution  thereof,  so  as  to  let  in  secondary  evidence,  an  affidavit  of  the  grantee  of  the  attor- 
nev  in  fact  was  read,  stating  that  he  believed  the  |x>wer  (»f  attorney  to  be  lost  or  destrojetl ; 
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a  ' » :i  ill'  Kwition,  uiaJe  by  one  who  had  searched  among  the  papers  of  the  attorney  in  fact, 
^tatinK  that  he  believed  the  same  to  be  lost  or  destroyed;  also  a  deposition  by  the  widow  of 
t:u*  attorney  in  fact;  also  the  deposition  of  one  stating  that  he  had  made  several  searches  for 
the  j)ower  of  attorney  in  the  office  of  the  clerk  of  the  county  (where  it  was  recorded),  and  in 
other  ]>lace8,  and  an  application  to  the  wife  of  the  grantor  in  the  power  of  attorney,  and  to 
tl)e  son  of  the  attorney  in  fact,  and  had  made  an  advertisement  in  two  ncwspapera  in  the  state 
nspecting  the  same,  all  of  which  proved  ineffectual;  held,  that  sufficient  ground  was  laid  t » 
let  in  secondary  proof.    Winn  v,  Patterson,*  9  Pet.,  663. 

§  97:?.  In  a  suit  for  the  infringement  of  a  patent,  parol  proof  of  a  lost  memorandum  con- 
taining a  list  of  the  rights  sold  by  the  patentee,  and  am-mg  others  an  assignment  of  part  of 
thid  patent  to  the  person  under  whom  the  defendants  claimed,  was  held  inadmissible.  Bald- 
win r.  Sibley,  1  Cliff.,  150.  * 

§  97S.  The  interest  due  on  bonds  may  be  recovered  without  the  production  of  the  coupons, 
when  the  owner  can  show  that  they  are  wrongfully  withheld  from  liim  in  the  territory  of  an 
enemy,  and  also  that  they  were  so  withheld  when  they  became  due,  so  that  no  one  can  have 
accjuired  the  rights  to  them  of  a  bona  fide  holder  without  notice.  Union  Bank  of  Louisiana  v, 
('ity  of  New  Orleans,*  14  Am.  L.  Reg.,  565. 

^  974.  A  telegram  was  held  inadmissible  against  a  defendant  where  the  original  was  not 
produced,  nor  proved  to  have  been  in  the  handwriting  of  the  defendant,  or  sent  or  authorized 
by  him.     United  States  v.  Babcock,*  8  Dill.,  571. 

|§  97o«  Where  a  warrant  under  which  an  arrest  was  made  haa  been  given  by  the  constable 
to  a  third  person,  who  is  not  summoned  as  a  witness,  the  court  will  not  allow  secondary  evi- 
dence of  the  contents  of  the  warrant  without  some  evidence  that  the  warrant  is  lost.  United 
States  V.  Long,*  1  Cr.  C.  C,  878. 

§  976.  An  office  copy  of  a  will  is  good  evidence  of  the  contents  of  the  will  on  proof  of  loss  of 
the  ori^nal.    Spencer  v.  Spencer,*  1  Gall.,  624. 

§  977.  The  rule  requiring  the  production  of  the  best  evidence  does  not  require  that,  where 
there  are  several  witnesses  to  the  same  facts,  all  shall  be  produced.  The  evidence  may  be  less 
ooncloaive  or  leas  satisfactory,  if  only  one  is  produced,  but  it  is  none  the  less  competent. 
United  States  v.  Oibert,  2  Si:  un.,  19. 

§  978.  It  is  held  that  parol  evidence  is  admissible  to  show  that  the  whole  number  of  commis- 
sioners  was  present  at  an  election  for  mayor  of  the  city  of  Washington.  United  States  v. 
Carbery,  2  Cr.  C.  C,  858. 

(S  979.  Copies— Anihentication,  etc— A  letter-press  copy  of  a  letter,  made  at  the  time  a 
letter  was  written,  cannot  be  received  in  evidence  as  an  original.    Chapin  v.  Siger,  4  McL., 

^  980.  Shipping  articles  having  been  examined  and  proved  in  the  presence  of  a  commis- 
sioner, upon  the  hearing  on  return  of  the  summons,  and  restored  to  the  vessel,  ayl  taken  with 
her  on  her  vojrage,  it  seems  that  a  copy  certified  by  the  commissioner  is  admissible  in  a  suit  for 
wages.     Henry  v,  Curry,  Abb.  Adm.,  488. 

§  981.  A  copy  of  a  ship's  register,  certified  by  the  register  of  the  treasury  to  be  a  copy  of  the 
original  register  on  file  in  his  office,  accompanied  by  a  certificate  of  the  secretary  of  the  treas- 
ury, under  the  seal  of  the  department,  that  the  person  certifying  the  copy  is  the  register,  and 
that  the  document  is  duly  authenticated,  is  admissible  in  evidence  as  tending  to  show  the 
character  of  the  vessel.    Catlett  v.  Pacific  Insurance  Co.,  1  Paine,  594. 

Si  982.  To  introduce  into  a  cause  the  copy  of  any  paper,  the  truth  of  that  copy  must  be  ea- 
tjibliabed,  and  sufficient  reasons  for  the  non-production  of  the  original  must  be  shown.  Smith 
r.  Carrington,  4  Cr.,  62. 

^  983.  Manifests  of  cargoes  being  required  by  law  to  be  recorded,  a  copy  certified  under  the 
hands  and  seals  of  the  custom-house  officers,  and  proved  by  a  witness  who  has  compared  it 
with  the  record,  may  be  received  in  evidence.    United  States  v,  Johns,  4  Dall.,  412. 

$  984.  A  copy  of  the  manifest  of  the  cargo  of  a  vessel,  taken  at  Havana,  certified  under  the 
hand  of  an  offloer  called  a  notary  of  registers,  without  a  seal,  with  a  certificate  annexed,  signed 
by  three  notaries,  under  the  s^  of  the  college  of  notaries,  stating  that  full  faith  and  credit 
has  and  ought  to  be  given  to  the  authentication  of  the  notary  of  registers,  was  rejected  by  the 
cmrt  because  it  did  not  appear  that  the  notary  had  charge  of  these  papers,  and  had  authority 
tt>  authenticate  them.    Talcott  v.  Delaware  Insurance  Co.,  3  Wash.,  449. 

}$  98«.  Where  the  common  law  proof  of  a  writing  has  been  changed  by  statute,  and  copies 
sutjstituted  in  place  of  originals,  the  mode  of  authentication  required  by  the  statute  must  be 
strictly  pursued ;  all  that  the  act  requires  should  appear  from  the  face  of  the  new  evidence. 
Ho  where  the  statute  provided  that  marshals*  bonds  should  be  filed  and  rec(M'ded,  and  that 
certified  copies  should  be  evidence,  it  was  held  that,  where  the  certificate  did  not  show  the 
tiling  and  recording  of  the  bond,  it  was  inadmissible.  United  States  v.  Robinson,*  1  Wall.  Jr., 
161. 
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§  986.  The  opinions  of  the  supreme  court  of  the  United  States  not  being  filed  with  the  clerk, 
he  cannot  certify  copies  of  them  under  the  seal  of  the  court.  The  reporter  only  can  furnish 
authenticated  copies.    Anonymous,  8  Pet.,  897. 

§  987.  In  Pennsylvania  a  certified  copy  of  the  record  of  an  award  is  inadmissible,  because  it 
ifi  not  required  by  the  laws  of  Pennsylvania  to  be  recorded.    James  v,  Gordon,*  1  Wash.,  333. 

§  988.  A  copy  of  an  instrument  is  not  admissible  in  evidence  unless  the  original  be  accounted 
for.  But  by  the  civil  law,  which  prevails  in  Louisiana,  where  a  contract  or  other  act  is  exe- 
cuted before  a  notary,  the  original  remains  in  his  possession,  and  cannot  be  taken  away,  and  a 
copy  certified  by  him,  or  his  successor,  to  be  a  true  one,  is  admissible  in  evidence.  The  original 
not  being  deliverable  to  the  parties,  its  non-production  is  sufficiently  accounted  for  to  admit  a 
copy  in  suits  in  other  states.     Owings  v,  Hull,  9  Pet.,  607. 

^  989.  By  the  law  of  Louisiana  the  notary  is  required  to  record  all  protests  of  bills  made  by 
him  and  notices  given,  and  this  is  the  original,  a  certified  copy  of  which  is  made  evidence. 
And  such  a  certified  copy,  attached  to  a  deposition  of  the  notary,  is  competent  lo  prove  the 
fact  of  protest.    McAfee  v,  Doremus,  5  How.,  53. 

§  999. public  records. —  The  provision  of  the  act  of  congress  of  March  3,  1797,  render- 
ing admissible  in  evidence  copies  of  bonds,  contracts  and  other  papers  relating  to  or  connected 
with  the  settlement  of  any  accounts  between  the  United  States  and  any  individual,  is  not  re- 
stricted to  cases  where  suits  are  commenced  under  the  first  section  of  the  act,  but  is  general 
and  applies  to  all  cases  where  the  evidence  is  required.  United  Stated  v.  Lent,  1  Paine,  417. 
Bee  §§  862,  879,  914. 

S  991.  In  an  action  on  a  postmaster's  bond,  a  copy  of  the  bond,  duly  authenticated  accord- 
ing U>  the  act  of  congress,  may  be  admitted  in  evidence.  United  States  v.  Wilkinson,  12  How., 
246. 

§  992.  In  an  action  upon  an  official  bond,  the  execution  of  which  is  denied,  its  execution 
cannot  be  proved  by  a  copy  certified  under  section  882  of  the  Revised  Statutes,  but  it  must  be 
certified  under  section  88(S,  by  the  register,  subject  to  the  right  of  the  defendant  to  call  for  the 
original  instrument.     United  States  v.  Humason,  7  Saw.,  252. 

§  993.  In  a  suit  in  equity  for  an  account  between  members  of  a  partnersliip,  copies  of  accounts 
and  papers  on  file  in  the  office  of  the  quartermaster-general,  relating  to  the  sale  and  delivery 
of  horses  for  the  use  of  the  government  by  the  partnership,  are  admissible  in  evidence,  such 
copies  being  authenticated  by  the  certificate  of  the  third  auditor  of  the  treasury  as  true  copies, 
and  the  official  character  of  the  third  auditor  being  certified  by  the  secretary  of  the  treasury. 
The  act  of  congress  provides  that  copies  of  such  papers  shall  be  evidence  in  the  courts.  Thomp- 
son V.  Smith,  2  Bond,  820. 

§  994.  In  a  suit  upon  a  collector's  bond,  the  certificate  of  the  secretary  of  the  treasury  was 
held  to  be  a  sufficient  authentication  of  a  copy  of  the  bond,  where  the  original  was  in  the 
custody  of  that  department,  and  was  wholly  disconnected  from  the  settlement  of  the  account 
embraced  in  tdk  transcript  evidenced  by  the  certificate  of  the  register.  Ghadwick  v.  United 
States,  3  Fed.  R.,  750. 

§  995.  The  statutes  providing  for  the  authentication  of  copies  of  documents  in  the  executive 
departments  are  to  be  understood  and  interpreted  by  the  same  reasons  that  govern  the  common 
law.  The  words  '*  documents  and  papers  "  used  in  the  acts  of  congress  cannot  be  held  to  mean 
every  document  on  file,  but  such  only  as  were  made  by  officers  of  the  government  in  the 
course  of  their  duty.  A  receipt  for  property  captured,  procured  from  a  military  governor  by 
a  claimant,  and  by  him  filed  in  an  executive  department,  is  not  such  an  official  document,  and 
an  authenticated  copy  cannot  be  read  in  evidence.  The  original  must  be  produced  and  proved. 
Block's  Case,*  7  Ct.  CI.,  406. 

§  996.  Papers  filed  with  the  secretary  of  the  treasury,  and  which  have  become  a  part  of  the 
archives  and  records  of  his  office,  need  not  be  produced,  but  are  proved  by  copies  certified  by 
the  officer  having  them  in  charge.  The  government  is  not  bound  to  furnish  either  the  originals 
or  certified  copies  to  suitors  with  whom  it  is  contending,  unless  upon  demand  at  the  proper 
office,  and  tender  of  lawful  fees.  Notice  to  produce  the  originals  at  the  trial,  given  to  the 
counsel  for  the  government,  does  not  authorize  the  use  of  other  evidence  of  their  contents  than 
the  properly  certified  copies.    Barney  v,  Schneider,  9  Wall.,  248. 

§  997.  Photographic  copies  of  papers  which  are  on  file  in  the  war  department,  and  which 
cannot  be  removed  without  public  detriment  and  inconvenience,  wliich  copies  are  authenti- 
cated in  the  usual  way  by  proof  of  handwriting,  are  admissible  in  evidence.  Leathers  v.  Salvor 
Wrecking  Company,  2  Woods,  680. 

§  998.  A  copy  of  the  proceedings  of  the  commissioners  of  bankruptcy  in  England,  certified 
by  a  notary  public  at  Liverpool  and  by  the  American  consul  there ;  and-another  such  copy  cer- 
tified by  a  notary  public  and  the  mayor  of  Liverpool,  were  rejected  as  evidence  because  they 
were  not  recorded  in  England,  so  as  to  make  them  evidence  there  —  as  required  by  the  act  of 
assembly, —  and  because  they  were  not  sworn  copies.     Leay   t?.  Wilson,    1  Cr.  C.  C,  191. 
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^'  999.  A  copy  of  a  record  of  condemnation  proceedings,  without  the  seal  of  the  officer  who 
made  the  copy,  was  rejected  in  this  case,  it  not  appearing  whether  the  officer  had  a  seal  or  noU 
Talcott  r.  Delaware  Insurance  Ck).,  2  Wash.,  449. 

§  tOOO.  A  transcript  from  a  record  required  by  law  to  be  kept  by  a  county  auditor  cannot 
be  received  in  evidence  if  it  differs  from  the  record  in  an  essential  matter.  Miner  v,  McLean, 
4McL.,  138. 

>;'  1001.  A  certified  copy  of  the  docket  entries  is  not  legal  evidence  of  a  record.  Cromwell  r. 
Bank  of  Pittsburg,  2  Wall.  Jr.,  569. 

§  1002.  An  exemplified  copy  of  a  judgment,  attested  by  the  clerk,  with  the  seal  of  the  court, 
and  the  proper  attestation  by  the  judge,  is  competent  evidence  of  the  judgment  in  a  federal 
court  in  another  state,  under  the  act  of  congress  of  May  20,  1790,  although  it  is  not  such  as  is 
used  in  the  courts  of  the  state  where  the  judgment  was  rendered,  or  at  common  law.  Taylor 
r.  Carpenter,  2  Woodb.  &  M.,  1. 

g  1003.  Upon  an  indictment  for  bigamy,  a  certified  copy  of  the  bond'  given  by  the  prisoner 
to  the  clerk  of  the  court  of  hustings  in  Richmond  to  obtain  a  marriage  license,  when  offered 
in  behalf  of  the  United  States,  was  rejected.    United  States  v,  Lambert,  2  Cr.  C.  C,  137. 

§  1004.  A  copy  of  a  will  and  the  probate  thereon,  certified  by  the  judge  of  probate,  but  not 
under  the  seal  of  the  court,  was  admitted  in  evidence  in  this  case,  on  the  certificate  of  the 
judge  that  the  court  had  no  seal,  the  court  overruling  parol  proof  to  the  contrary,  Morgan  v. 
Curtonius,  4  McL.,  866. 

^  lOOo.  A  duly  authenticated  copy  of  an  official  letter  of  instructions  from  the  state  auditor 
of  Ohio  to  a  county  auditor  is  competent  evidence,  the  original  being  an  office  paper  in  the 
proper  keeping  of  the  county  auditor,  which  cannot  be  taken  from  the  files.  Raymond  v, 
Longworth,  4  McL.,  481. 

^  1006,  laws.—  An  exemplification  of  a  state  law  under  the  seal  of  the  state  is  admis- 

.«ible  in  evidence  in  a  federal  court  without  further  attestation.    United  States  v.  Johns,  4 
Dall.,  412.     See  ^§  491,  920. 

S^  1007.  Under  the  act  of  congress  of  May  26,  1790,  relating  to  the  authentication  of  the 
public  acts  of  judicial  and  other  bodies,  the  certificate  of  the  clerk  of  the  executive  council, 
and  the  seal  of  state  annexed,  is  a  sufficient  authentication  of  an  act  of  a  state  legislature. 
Voited  States  v.  Johns,  1  Wash.,  868. 

^  1008.  Under  the  act  of  congress  of  May  26,  1790,  prescribing  the  mode  in  which  the  public 
aittt,  records  and  judicial  proceedings  of  each  state  shall  be  authenticated  so  as  to  take  effect 
in  every  other  state,  the  seal  of  the  state  is  a  sufficient  authentication  of  an  act  of  the  legisla- 
ture. The  annexation  of  the  seal  is  presumed  to  have  been  made  by  the  person  authorized. 
.Vnd  erasures  and  written  interlineations  in  the  printed  copy  certified  are  presumed  to  have 
been  there  before  the  seal  was  affixed.    United  States  r.  Amedy,  11  Wheat.,  892. 

^  1009.  The  statute  book  of  a  state,  purporting  to  be  published  by  authority  of  the  legisla- 
ture of  that  state,  and  deposited  in  the  state  department  of  the  United  States,  under  the  act  of 
congn^ss  requiring  the  secretary  of  state  to  obtain  copies  of  the  laws  of  the  several  states,  and 
aix'ompanied  by  the  testimony  of  a  lawyer  of  that  state  that  that  edition  of  the  laws  is  admitted 
as  authentic  in  the  courts  of  that  state,  is  admissible  as  evidence  of  a  law  of  such  state  in  the 
(vHirts  of  the  District  of  Columbia.  And  it  need  not  be  authenticated  according  to  the  provis- 
ions of  the  act  of  congress  of  May  26,  1790.  Commercial  and  Farmers'  Bank  of  Baltimore  v. 
Patterson,  2  Cr.  C.  C,  846. 

^  lOfO.  The  act  of  the  legislature  of  Louisiana  of  August  11,  1868,  entitled  "An  act  to  in- 
(TeaiM*  the  revenues  of  the  state  and  to  authorize  the  incorporation  and  establishment  of  the 
Iiuui»iana  State  Lottery  Company,  and  to  repeal  certain  acts  now  in  force,*'  is  a  public  act, 
and  may  be  proved  in  a-federal  court  by  the  introduction  of  the  volume  of  state  laws  in  which 
it  is  contained,  published  by  the  authority  of  the  legislature.  United  States  v,  Noelke,  17 
Blatch.,  S54. 

^  1011*  A  pamphlet  of  the  laws  of  Maryland,  published  by  authority  of  its  legislature,  and 
proved  by  a  witness  to  be  the  book  which  is  admitted  in  the  courts  of  Maryland  as  evidence  of 
tiie  laws  of  that  state,  is  admissible  in  the  courts  of  the  District  of  Columbia  to  prove  an  act 
of  that  state  incorporating  a  company.  Rockville  &  Washington  Turnpike  Road  v.  Andrews, 
2  Cr.  C.  C,  461. 

^  1012.  In  order  to  introduce  in  evidence  the  written  local  mining  laws  of  a  district,  it  is 
necessary  that  it  should  appear  aliunde  that  the  copy  comes  from  the  proper  custody,  that  the 
iwnon  certifying  the  copy  was  authorized  to  certify  copies,  and  that  the  copy  is  a  copy  of  the 
laws  in  force  in  the  district  at  the  required  date.  These  things  cannot  be  shown  by  affidavit. 
Roberto  v.  Wilson,*  1  Utah  Ty,  292. 

Si  10 IS. lef  islatlTe  Jonrnals. —  Copies  of  the  journals,  certified  by  the  secretary  of  state, 

an«l  the  printed  journals,  publishod  in  obedience  to  law,  are  both  competent  evitUMice  of  the 
prcM*eedings  of  the  legislature.     Post  v,  Sujier visors,  15  Otto,  667. 
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§.^  1014-lOM.  EVIDENCE. 

g  1014.  Bj  virtue  of  the  statuto  of  Iliincis  of  February  12, 1849,  the  copies  of  the  original  <laiiy 
jounials  kept  by  the  clerks  of  the  two  houses,  made  by  persons  contracted  with  or  employed 
for  the  purpose  as  authorized  and  dii*ected  by  that  act  (though  not  sworn  public  oflficers),  in 
well  bound  books  furnished  by  the  secretary  of  state,  pursuant  to  the  duty  thereby  imposed 
on  him,  and  afterwards  deposited  and  kept  in  his  office,  are  official  records  in  his  custody, 
copies  of  which  certified  by  him  are  admissible  upon  settled  rules  of  evidence;  and  neither  the 
competency  nor  effect  of  such  copias  is  impaired  by  the  loss  or  destruction  of  the  daily  jour- 
nals or  minutes.    Ibid. 

§  1015.  land  titles;  deeds  and  sarreys. — Official  copies  of  papers  belonging  to  the  title 

of  the  parties,  taken  from  the  office  in  which  those  papers  are  kept,  and  regularly  authenticated, 
may  be  received  in  evidence.    Blunt  v.  Smith,  7  Wheat.,  248.    See  g§  242,  890,  898,  900,  907,  2355. 

§  1016.  A  certified  copy  of  a  survey  from  the  surveyor-general's  office  is  admissible  in  evi- 
dence.   Meehan  v.  Forsyth,  24  How.,  175. 

§  1017.  Copies  of  the  records  appertaining  to  the  land  office,  certified  by  the  register,  are  evi- 
dence in  Mississippi,  and  the  certificate  of  the  commissioner  of  the  general  land  office  is  not 
necessary.     Best  v.  Polk,  18  Wall,  112. 

§  1018.  A  copy  of  a  grant  given  by  a  public  officer  whose  duty  it  is  to  keep  the  original 
ought  to  be  received  in  evidence.  So  held  with  respect  to  a  grant  of  lands  by  a  Spanish  officer 
in  Florida,  where  the  original  was  kept  by  the  officer,  and  a  copy  delivered  to  the  grantee  to 
serve  him  as  a  title  in  form.    United  States  v,  Percheman,  7  Pet.,  51. 

§  1019.  Deeds  of  confirmation  of  titles  to  land  in  Florida  derived  from  the  Indian  tribes, 
being  preserved  in  the  office  as  the  record,  and  a  testimonio  or  copy  delivered  to  the  party  and 
certified  to  be  the  original  paper,  according  to  the  civil  law  then  in  force  in  Florida,  this  testi- 
monio  or  copy  is  admissible  in  evidence.     Mitchel  v.  United  States,  9  Pet.,  71 1. 

§  1020.  In  Texas  a  certified  copy  of  a  Mexican  title  from  the  general  land  office  is  prima  fade 
evidence  of  its  existence,  since  it  will  be  presumed  that  the  original  is  an  archive  of  the  land 
office.    Airhart  v,  Massieu,  8  Otto,  491. 

§  1021.  A  certified  extract  from  the  surveyor-general's  office  is  not  evidence,  not  being  a 
copy  of  any  document  on  record  in  the  office.    Griffith  v,  Tunckhouser,  Pet.  C.  C,  418. 

§  1023.  A  connected  plot  of  different  tracts,  made  out  and  put  together  in  the  land  office  by 
an  officer  thereof,  is  not  evidence,  because  it  does  not  profess  to  be  a  copy  of  any  plot  of  record 
in  the  office.     Ibid. 

§  1023.  A  copy  of  letters  testamentary  which  have  been  granted  by  the  court  of  probates  of 
Louisiana,  certified  by  the  clerk  and  register  thereof  to  be  a  true  copy  of  the  original,  accom- 
panied by  his  certificate  that  he  cannot  send  the  original,  which  is  on  file  in  the  court,  is  ad- 
missible as  being  the  best  evidence  which  the  nature  of  the  case  admits  of.  Owings  v.  Hull, 
9  Pet,  607. 

g  1024.  By  a  statute  of  Indiana  of  1824,  a  duly  certified  copy  of  a  will  made  and  recorded 
in  another  state,  passing  lands  or  other  property  in  Indiana,  is  made  admissible  evidence. 
O'Brien  v.  Woody,  4  McL.,  75. 

§  1025.  A  copy  of  a  deed  from  the  public  records  was  permitted  to  be  read  in  evidence, 
where  the  original  was  not  in  the  possession  of  the  party  offering  the  copy,  and  such  party 
had  been  informed  by  the  persons  with  whom  it  had  been  deposited  that  it  had  been  lost,  the 
deed  having  been  regularly  recorded,  and  no  suspicion  attaching  to  the  instrument.  Greg]g  v. 
Forsyth,  24  How.,  179. 

§  1020.  The  law  which  makes  copies  of  the  record  of  a  conveyance  evidence  when  duly  cer- 
tified is  satisfied  by  the  certificate  of  the  officer  who  has  legal  custody  of  the  records,  though  he 
is  not  the  same  officer  who  had  charge  of  the  records  at  the  time  the  conveyance  was  recorded. 
So  where  a  conveyance  was  recorded  by  the  register  of  probate  as  provided  by  law,  a  copy  cer- 
tified by  the  register  of  deeds,  to  whom  the  records  were  afterwards  transferred  by  law,  was 
held  admissible.    New  York  Dry  Dock  r.  Hicks,*  5  McL.," 111. 

§  1027.  An  exemplification  of  a  record  of  a  deed  is  admissible  as  evidence  of  the  same  dig^- 
nity-as  the  deed  itself.  And  this  rule  exists  in  states  which  have  adopted  the  civil  law. 
United  States  v.  Sutter,  21  How.,  170. 

§  102S.  Copies  of  deeds  in  the  land-record  books  of  the  <}ounty  of  Washington,  D.  C,  may 
be  read  in  evidence.    Bank  of  United  States  v,  Benning,  4  Cr.  C.  C,  81. 

§  1029.  Where  a  conveyance  of  land  situated  in  Texas  was  made  according  to  the  civil  law, 
in  Louisiana,  in  1836,  being  made  in  a  notary's  book  and  a  copy  furnished  to  the  grantee,  as  a 
second  original,  this  copy  was  held  admissible  in  evidence  in  a  suit  in  Texas,  a  witness,  who 
had  examined  the  original  in  the  book  of  the  notary,  having  testified  that  t^e  copy  was  a  true 
one ;  that  he  was  acquainted  with  the  handwriting  of  the  notary,  who  was  dead,  and  that  it 
was  genuine  *,  and  that  the  signature  of  one  of  the  subscribing  witnesses,  with  whose  hand- 
writing he  was  acquainted,  and  who  was  since  dead,  was  genuine.  White  v,  Burnley,  SO 
How.,  235. 

208 


PAROL  EVIDENCE  TO  AFFECT  WRITTEN  INSTRUMENTS.    §§  1080-1045. 


§  1080.  A  copy  of  deed  offered  in  evidence,  certified  by  A.  B.,  deputy  register,  for  C.  D», 
register,  was  held  to  have  been,  properly  certified.    Cook  r.  Hunter,*  2  Overt.  (Tenn.),  113, 

§  1081.  Under  the  law  of  Maryland,  an  ofifice  copy  of  a  recorded  deed  is  admissible  in  evi- 
dence, without  proving  the  loss  of  the  original.     Dick  v.  Balch,  8  Pet,,  30. 

^  1082.  If  a  deed,  executed  in  Michigan  according  to  the  laws  of  that  state,  and  recorded 
in  Illinois,  where  the  land  is  situated,  is  proved  to  have  been  lost,  a  certified  copy  of  the  record 
is,  by  the  statute  of  Illinois,  admissible  in  evidence.     Elwood  v,  Flannigan,  14  Otto,  568. 

g  1083.  Under  the  laws  of  Michigan,  providing  that  a  conveyance  of  lands  within  the  terri- 
tory, executed  without  the  territory  in  conformity  to  the  laws  of  the  place  of  execution,  should 
be  valid  and  might  be  recorded,  a  properly  ceilified  copy  of  the  record  of  such  a  deed  is  ad- 
missible in  evidence.    New  York  Dry  Dock  v.  Hicks,*  5  McL.,  111. 

§  1084.  Where  a  deed  conveyed  land  in  several  counties  and  was  recorded  in  one  of  those 
counties,  it  was  held,  under  the  act  of  Pennsylvania  of  1715,  that  an  exemplification  of  the 
deed  was  good  evidence  as  to  the  lands  in  the  other  counties.  McEIeen  v.  Delancey's  Lessee, 
oCr.,  22. 

§  108a.  A  record  copy  of  a  deed  not  required  by  law  to  be  recorded  is  not  evidence.  Lemon 
r.  Bacon,  4  Cr.  C.  C,  486. 

§  1086.  An  exemplification  of  the  record  of  a  copy  of  a  deed  cannot  be  received  in  evi- 
dence, the  copy  not  being  legally  entitled  to  be  recorded.    Barger  v.  Miller,  4  Wash.,  280.     * 

§  1037.  The  copy  of  a  deed  taken  from  the  record  of  the  probate  oom*t  where  it  was  re- 
corded is  not  admissible  in  evidence  without  accounting  for  the  original,  where  there  is  no 
law  of  the  state  authorizing  the  use  of  such  copies  in  place  of  and  without  accounting  for 
the  original,  and  the  registry  acts  do  not  assign  any  value  to  the  record  as  evidence  in  the 
courts.     Griffin  v.  Reynolds,  17  How.,  609. 

§  108S.  A  copy  of  a  recorded 'deed,  certified  by  the  recorder,  but  not  authenticated  by  his 
seal  as  required  by  law,  is  not  admissible  in  evidence.     Hotchkiss  r.  Glasgow,  5  McL.,  424. 

§  1089.  Registration  of  a  deed  being  necessai-y  to  pass  title  under  the  law  of  North  Caro- 
lina, and  registration  of  a  copy  being  unauthorized  by  the  law  of  that  state,  a  certified  copy 
of  a  registered  copy  cannot  be  received  in  evidence.     Olcott  v.  Bynum,  17  Wall.,  44. 

IV.  Pabol  Evidence  to  Affect  Wettten  Instruments. 

ScxMART  —  To  explain  the  meaning  of  phrases^  g  1040. —  To  explain  the  word  "  agents  ^^  in  a 
bill  of  exchange,  §  1041. —  To  show  that  a  cashier  a^ted  for  his  bank,  g  1042. —  To  prove 
collateral  agreement,  §  1043. —  To  explain  an  offer  of  compromise,  ^  1044. —  To  identify 
lands  in  a  sheriff^s  deed,  %  1045. —  To  establish  a  boundary  line,  §  1046. —  To  add  to  an  in- 
complete contract,  §  1047. —  To  show  consideration,  §  1048. —  To  show  time  of  payment, 
S  1049. —  To  show  custom  or  vsage,  gg  1050-52. —  As  to  understanding  of  parties,  §  1053. — 
Oral  agreement  a>s  to  place  of  payment  of  note,  §  1054. —  Not  admissible  to  vary  bill  of  ex- 
change, §§  1055-56. —  Oral  guaranty  to  vary  or  add  to  a  contract,  §  1057. —  As  to  change 
in  shipping  articles,  §  1058. 

^  1040.  By  a  written  agreement  A.  agi'eed  to  "  hire  the  steamboat  Franklin  until  the  Sydney 
is  placed  on  the  route."  The  agreement  was  made  in  the  autumn,  with  the  expectation  that 
the  Sydney  would  be  put  on  in  a  few  days,  but  she  was  not  ready  till  the  following  spring. 
During  the  w^inter  the  river  was  frozen  and  A.  had  no  occasion  for  a  steamboat.  It  was  held 
that  oral  evidence  was  admissible  to  show  that  the  phrase  *'  until  the  Sydney  is  placed  on  the 
route "  was  not  intended  as  an  absolute  limitatioti  of  time,  but  to  denote  a  short  period. 
Bradley  r.  Washington,  etc.,  Packet  Co.,  ^§  1059-63. 

g  lOil.  When  a  bill  of  exchange  is  drawn  and  signed  by  a  firm  with  the  firm  signature,  and 
the  word  "agents"  added  to  that  signature,  parol  evidence  is  admissible  to  show  that  they 
signed  the  bill  only  as  agents  of  a  firm  whose  name  does  not  appear  on  the  bill.  Dessau  v. 
Bours,  ^%  1064-66. 

§  1042.  When  a  promissory  note  is  given  to  "A.,  cashier,"  parol  evidence  is  admissible  to 
show  that  the  promise  was  made  to  him  as  cashier  of  a  bank,  and  that  the  promise  was  in« 
tended  to  be  made  to  the  bank.  Such  evidence  has  no  tendency  to  vary  or  contradict  the 
terms  of  the  written  instrument.     Baldwin  v.  Bank  of  Newbury,  S?§  1067-69. 

§  1043.  When  a  promissory  note,  given  in  payment  for  property  sold,  provides  that  the 
property  shall  be  delivered  when  the  note  is  paid,  oral  evidence  is  admissible  to  prove  that,  at 
the  sale,  it  was  agreed  that  the  title  to  the  property  should  remain  in  the  vendor  until  the  pur- 
chase money  should  be  paid.    Truman  v.  Hardin,  §)^  1070-71. 

§  1041.  When  an  offer  of  compromise  is  contained  in  a  letter,  oral  evidence  may  be  intro- 
duced to  explain  the  offer  of  compromise.    West  v.  Smith,  g§  107!^74. 

§  1045.  When  a  sheriff's  levy  and  deed  of  real  estate  ^^n1^i»'»«  a  description  of  the  ptremifles 
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which  is  ambiguous,  oral  evidence  is  admissible  to  show  what  real  estate  is  meant  by  the  de- 
scription.   Atkinson  v.  Cummins,  §  1075. 

§  104 ».  When  a  deed  refers  to  a  plat  or  map  to  fix  a  boundary  line,  and  this  map  is  not 
found,  but  oral  evidence  is  offered  which  fixes  the  position  of  ths  line,  such  evidence  is  ad- 
missible to  fix  the  line  and  to  prevent  the  deed  from  being  void  for  uncertainty.  Deery  v, 
Cray,  S;g  1076-77. 

§  1047.  A  mate  signed  articles  for  a  voyage  from  San  Francisco  to  Calcutta,  no  rate  of  wagea 
being  specified.  At  Calcutta  he  was  discharged  and  returned  to  Boston  before  the  mast.  He 
sued  the  owners  and  master  of  the  vessel,  claiming  and  ojffering  parol  evidence  to  prove  that 
he  shipped  for  a  voyage  from  San  Francisco  to  Boston  via  Calcutta,  at  a  specified  rate  of  wages. 
Ic  was  held  that  as  this  evidence  did  not  alter  the  written  contract  in  the  articles,  which  did 
not  purport  to  contain  the  whole  contract,  the  evidence  was  admissible.  Sheffield  17.  Page, 
§§  1078-83. 

§  1048.  When  a  written  promise,  signed  by  one  person,  and  without  consideration,  is  shown 
to  be  only  a  part  of  a  complete  oral  contract  and -not  intended  by  the  parties  to  be  a  full  mem- 
orandum of  the  contract,  oral  evidence  is  admissible  to  show  that  the  consideration  of  the 
agreement  was  another  promise.    Lafitte  v,  Shawcross,  §^  1084-85. 

^1040.  When,  in  a  written  contract  of  sale,  the  time  of  payment  is  not  specified,  parol  evi- 
dence is  admissible  to  show  what  time  was  agreed  upon  by  the  parties.  Halsey  v.  Hurd, 
§§  1086-89. 

§  lOoO.  Oral  evidence  of  a  custom  or  usage  in  a  trade  may  be  given  to  explain  the  meaning 
of  a  written  contract  relating  to  that  trade,  because  the  parties  are  supposed  to  know  such 
custom  and  to  contract  with  reference  to  it ;  but  if  the  terms  of  the  written  contract  are  incon- 
sistent with  such  custom,  this  rebuts  the  supposition,  and  oral  evidence  of  such  custom  is 
inadmissible.    Robinson  v.  United  States,  ^'§  1090-91. 

.§  1051.  Oral  evidence  of  a  custom  in  the  grain  trade  to  deliver  barley  in  sacks  is  admissi- 
ble in  a  suit  on  a  contract  which  specifies  the  quality  of  the  barley,  the  times  of  delivery,  the 
qiiantities  and  the  place,  but  does  not  specify  whether  it  was  to  be  delivered  in  sacks  or  in  bulk. 
Ibid, 

§  1052.  Where  the  language  of  a  written  contract  is  neither  technical  nor  ambiguous,  oral 
evidence  of  a  custom  or  usage  is  inadmissible  to  vary  the  terms  of  the  contract.  Partridge  v. 
Insurance  Co.,  g§  1093-93. 

§  lOnS.  Where  a  contract  is  made  between  the  bondholders  and  stockholders  of  a  railroad, 
by  which  a  certain  amount  of  preferred  stock  is  issued,  and  this  contract  is  contained  in  an 
indenture,  oral  evidence  of  the  understanding  of  the  parties  to  the  contnict  is  not  admissible  to 
vary  the  written  terms.  If  there  are  several  writings  referring  to  the  same  subject-matter, 
they  may  all  be  construed  together,  to  get  at  the  meaning  of  tiie  parties.  Bailey  v,  Bailroad 
Co.,  §5  1094-95. 

^  1054.  An  oral  agreement  entered  into  at  the  time  of  the  making  of  a  note,  between  the 
maker  and  one  who  subsequently  becomes  an  indorsee,  fixing  the  place  at  which  the  note  shall 
ba  payable,  is  a  nullity,  and  does  not  aiiect  the  payee's  liability.    Specht  v.  Howard,  §  1096. 

g  1055.  Evidence  of  an  oral  agi-ecmcnt,  alleged  to  have  been  made  at  the  time  of  the  draw- 
ing, making  or  indorsing  of  a  bill  or  note  cannot  be  permitted  to  vary,  qualify  or  contradict,  or 
add  to  or  subtract  from,  the  absolute  terms  of  the  written  contract.  Forsythe  v,  Kimball, 
§  1097. 

g  1056.  Parol  evidence  is  inadmissible  to  prove  an  agreement  by  the  payee  of  a  bill  of  ex- 
change not  to  present  it  for  acceptance  till  after  a  certain  other  draft  had  been  paid.  Brown 
v.  Wiley,  g  1098. 

§  1057.  An  oral  guaranty,  made  at  the  same  time  with  a  written  agreement,  which  purports 
to  cover  the  whole  contract  of  the  parties  relative  to  the  subject-matter,  is  not  admissible  in. 
evidence  to  alter  or  contradict  the  written  agreement  or  to  show  a  failure  of  consideration. 
Buchtol  v.  Mason  Lumber  Co.,  ^J^  1099-1101. 

§  1058.  The  shipping  articles  being  kept  in  the  possession  of  the  master  of  a  vessel,  oral  evi- 
dence to  prove  that  part  of  the  articles  were  inserted  after  the  voyage  was  partly  pei'formed  is 
inadmissible  in  behalf  of  the  owners,  in  a  suit  by  a  seaman  for  wages.    The  Triton,  §  1102. 

LNOTES.-See  §g  1103-1391.] 

BRADLEY  v.  WASHINGTON  STEAM  PACKET  COMPANY. 

(13  Peters,  89-106.    1839.) 

Opinion  by  Mr.  Justice  Barbour. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  the  District  of  Coluixibia>  for  the  county  of 
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Washington.  It  was  an  action  of  assumpsit^  brought  by  the  defendants  in 
error,  against  the  plaintiff  in  error,  to  recover  a  sum  claimed  for  the  hire  of 
the  steamboat  Franklin. 

The  claim  was  founded  upon  a  written  contract,  concluded  between  the 
parties,  by  the  following  correspondence:  On  the  19th  of  Ifovember,  1831, 
the  plaintiff  in  error  wrote  to  the  defendants  in  error,  a  note,  of  which  the  fol- 
lowing is  a  copy:  "I  agree  to  hire  the  steamboat  Franklin  until  the  Sydney 
is  placed  on  the  route,  to  commence  to-morrow,  20th  instant,  at  ($35)  thirty- 
five  dollars  per  day,  clear  of  all  expenses  other  than  the  wages  of  Captain 
Nevitt,    W.  A.  Bradley." 

To  this  note,  W.  Gun  ton,  as  president  of  the  company,  replied  on  the  same 
day,  in  the  following  words:  "  On  the  part  of  the  Washington,  Alexandria  & 
Georgetown  Steam  Packet  Company,  I  a^ree  to  the  terms  offered  by  William 
A.  Bradley,  Esq.,  for  the  use  of  the  steamboat  Franklin  until  the  Sydney  is 
placed  on  the  route  to  Potomac  creek,  which  is  $35  per  day,  clear  of  all  ex- 
penses, other  than  the  wages  of  Captain  Nevitt,  which  are  to  be  paid  by  our 
company." 

Upon  the  trial  of  the  cause,  on  issue  joined,  upon  the  plea  of  non  assumpsit^ 
a  bill  of  exceptions  was  taken  by  the  defendant;  from  which  it  appears  that 
the  plaintiffs  in  the  court  below,  having  given  in  evidence  the  correspondence 
already  stated,  further  gave  in  evidence  a  note,  signed  by  William  A.  Brad- 
ley, dated  December  5,  1831,  addressed  to  Pishey  Thompson,  requesting  him 
to  advise  the  president  and  directors  of  the  Steam  Packet  Company  that,  the 
navigation  of  the  Potomac  being  closed  by  ice,  they  had  that  day  commenced 
carrying  the  mail  by  land,  under  their  winter  arrangement,  and  had,  there- 
fore, no  further  occasion  for  the  steamboat  Franklin,  which  was  then  in  Alex- 
andria, in  charge  of  Captain  Nevitt ;  and  offering  to  pay  the  balance  due  for 
the  use  of  the  Franklin,  on  the  presentation  of  a  bill  and  receipt  therefor; 
and  also  a  letter  from  W.  Gunton,  addressed  to  William  A.  Bradley,  dated 
the  6th  December,  1831,  in  which,  after  stating  that  the  letter  of  the  5th, 
from  Bradley  to  Thompson,  had  been  submitted  to  the  board  of  directors  of 
the  company,  he  informed  him  that  the  board  could  not  admit  his  right  to 
terminate  his  agi*eement  on  the  grounds  which  he  had  stated  in  his  note  to 
Thompson ;  and  that  they  regarded  it  as  being  still  in  full  force,  and  the  boat 
as  being  in  his  charge.  The  plaintiff  also  proved  that  the  steamboat  Sydney 
was  not  placed  on  the  route  until  the  7th  of  February,  1832;  that  the  Sydney 
belonged  to  the  defendant,  and  that  she  was  not  finished  so  as  to  be  able  to 
Stan  from  Baltimore  until  the  25th  of  January.  And  thereupon  the  plaintiffs 
claimed  the  hire  of  the  steamboat  Franklin  from  the  20th  of  November,  1831, 
to  the  6th  of  February,  1832,  seventy-nine  days,  at  $35  per  day,  allowing 
credit  for  $350,  paid  by  the  defendant,  and  leaving  a  balance  of  $2,415. 

It  appears  from  the  bill  of  exceptions  that  after  the  plaintiff  had  closed  his 
evidence,  the  defendant,  amongst  other  things,  offered  to  prove  that  he  for 
several  years  had  been,  and  then  was,  contractor  for  the  transportation  of  the 
mail  from  Washington  to  Fredericksburg;  that  the  customary  route  of  said 
mail  was  by  steamboat  from  Washington  to  the  Potomac  creek,  thence  by 
land  to  Fredericksburg,  and  that  passengers  were  also  transported  on  that 
route;  that  he  kept  an  establishment  of  horses  and  stages,  for  the  transporta^ 
tion  of  the  said  mail  all  the  way  by  land  from  Washington  to  Fredericksburg, 
at  seasons  when  the  navigation  of  steamboats  was  stopped  by  ice ;  and  had 
been  obliged  for  a  considerable  portion  of  every  winter,  during  the  time  be 
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had  been  so  employed  in  the  transportation  of  the  mail,  to  use  his  said  stages 
and  horses,  for  the  transportation  of  the  mail,  all  the  way  by  land  to  Freder- 
icksburg, in  the  meantime  laying  up  his  steamboat;  that  just  before  the  date 
of  the  contract,  the  defendant's  own  steamboat,  usually  employed  on  said 
route,  had  been  disabled,  and  the  defendant  was  at  the  time  about  completing 
a  new  boat,  called  the  Sydney,  which  had  been  built  at  Washington,  and  sent 
round  to  Baltimore  for  the  purpose  of  being  fitted  with  her  engine  and  other 
equipments;  that,  in  January,  1832,  the  Sydney,  being  completely  equipped, 
left  Baltimore  for  Washington,  as  soon  as  the  state  of  the  ice  made  it  practi- 
cable to  attempt  the  voyage,  was  stopped  by  ice,  and  obliged  to  put  in  at  An- 
napolis, whence  she  proceeded  to  Washington,  as  soon  as  the  ice  left  it 
practicable;  Arrived  at  Washington  on  the  Gth  of  February,  1832,  and  was  on 
the  next  day  placed  by  defendant  on  the  route;  rtiat  the  5th  or  December, 
1831,  Captain  Nevitt,  the  commander  of  the  Franklin,  refused  to  go  on  the 
said  route  of  the  defendant,  in  consequence  of  the  ice  then  forming  in  the 
river,  unless  he  was  directed  to  do  so  by  the  plaintiffs;  that  upon  application 
to  the  president  of  the  company,  he  directed  the  captain  to  proceed  as  re- 
quired, and  obey  the  orders  of  the  defendant;  that  the  captain  did  then  pro- 
ceed on  the  route,  and  returned  as*  far  as  Alexandria,  where  he  stopped,  and 
sent  up  the  mail  by  land,  and,  although  required  by  defendant's  agent, 
refused  to  come  up  to  Washington  with  the  said  boat,  in  consequence  of  the 
ice  which  had  formed  in  the  river;  and  that  the  said  boat  lay  at  Alexandria, 
frozen  up  in  the  harbor,  from  that  time  to  the  5th  of  February,  1832;  that  it 
was  matter  of  notorietj'',  and  known  to  and  understood  by  the  plaintiffs,  at  the 
time  the  contract  in  question  was  made,  that  as  soon  as  the  navigation  should 
be  closed  by  the  ice,  the  United  States  mail  from  Washington  to  Fredericks- 
burg w^ould  have  to  be  transported  all  the  way  by  land  carriage,  instead  of 
being  transported  by  steamboat  to  Potomac  creek,  and  thence  by  land  to 
Fredericksburg;  and  that  the  steamboat  Franklin  would  not  be  required  by 
defendant,  and  could  not  be  used  under  said  contract  when  the  navigation 
should  be  closed. 

The  court  refused  to  permit  the  evidence  thus  offered  by  the  defendant  to 
go  to  the  jury.  And  then,  on  the  motion  of  the  plaintiffs,  instructed  the  jury 
that  if  they  believed  from  the  evidence  that  the  defendant  wrote  to  the  plaint- 
iffs the  paper  of  the  19th  of  November,  1831,  and  that  the  plaintiffs  accepted 
the  offer,  by  the  same  date,  and  that  plaintiffs  and  defendant  respectively 
w^rote  to  each  other  the  papers  bearing  date  the  5th  and  6th  of  December, 
1831,  and  that  the  steamboat  Sydney  did  in  fact  first  arrive  in  the  river  Poto- 
mac on  the  6th  of  February,  1832,  and  was  placed  on  the  route  to  Potomac 
creek  on  the  7th  of  February,  1832,  that  then  the  plaintiffs  were  entitled  to 
recover,  under  the  contract  so  proved,  at  the  rate  of  $35  per  diemj  from  the 
20th  of  November,  1831,  to  the  6th  of  February,  1832,  both  inclusive. 

The  questions  then  arising  upon  this  record  are:  first,  whether  the  court 
erred  in  refusing  to  permit  the  evidence  offered  by  the  defendant  to  go  to  the 
jury?  and  secondl}^,  whether  they  erred  in  giving  the  instruction  to  the  jury 
which  they  did  give,  at  the  instance  of  the  plaintiffs? 

§  1059.  Parol  evidence  is  admissible  to  explain  a  latent  hut  not  a  patent 
ambiguity. 

As  to  the  first  question.  It  is  a  principle  recognized  and  acted  upon  by  all 
courts  of  justice,  as  a  cardinal  rule  in  the  construction  of  all  contracts,  that  the 
intention  of  the  parties  is  to  be  inquired  into,  and,  if  not  forbidden  by  law,  is 

213 


PAROL  EVIDENCE  TO  AJFFECT  WRITTEN  INSTRUMENTS.  §  1060. 

to  be  effectuated.  But  the  law  has  laid  down  certain  rules,  declaring  by  what 
kind  of  proof  in  any  given  case  this  intention  is  to  be  ascertained. 

Amongst  these  rules,  a  leading  one  in  relation  to  written  contracts,  to  which 
class  the  one  in  question  belongs,  is  this:  That  extrinsic  evidence  is  not  admis- 
sible to  explain  a  patent  ambiguity ;  that  is,  one  apparent  on  the  face  of  the 
instrument;  but  that  it  is  admissible  to  explain  a  latent  ambiguit}'^;  that  is, 
one  not  apparent  on  the  face  of  the  instrument,  but  one  arising  from  extrinsic 
evidence;  for  this  is  but  to  remove  the  ambiguity  by  the  same  kind  of  evidence 
as  that  by  which  it  is  created.  The  rule  thus  stated  seems  to  be  in  itself 
quite  plain  and  intelligible,  and  yet  much  difficulty  has  arisen  in  its  application. 
The  illustration  most  usually  given  of  the  operation  of  this  rule,  in  the  admis- 
sion of  extrinsic  evidence,  is  that  of  a  description  of  a  devisee,  or  of  an  estate, 
in  a  will,  where  it  turns  out  that  there  are  two  persons,  or  two  estates,  of  the 
same  name  and  description.  These,  however,  are  put,  not  as  measuring  the 
extent  of  the  rule,  but  as  exemplifying  its  application;  and  all  other  cases 
within  the  scope  of  the  principle  are,  in  like  manner,  open  to  explanation,  by 
the  same  kind  of  evidence. 

§  1060.  or  to  apply  a  toritten  instrumeiH  to  its  subject-matter. 

Accordingly  it  is  laid  down,  in  a  very  accurate  writer  on  the  subject  of  evi- 
dence (3  Starkie,  1021),  that  extrinsic  parol  evidence  is  admissible  to  give  effect 
to  a  "written  instrument,  b}'^  applying  it  to  its  proper  subject-matter.  Let  us 
examine  some  of  the  many  cases  which  have  been  decided  upon  the  subject  of 
the  admissibility  of  this  evidence,  in  relation  to  written  instruments. 

In  the  first  place,  wherever  there  is  a  doubt  as  to  the  extent  of  the  subject 
devised  b}**  will,  or  demised,  or  sold,  it  is  matter  of  extrinsic  evidence  to  show 
what  is  included  under  the  description,  as  parcel  of  it.  Accordingly,  in  1  Term 
R,  701,  BuUer,  judge,  said,  whether  parcel  or  not  of  the  thing  demised  is 
always  matter  of  evidence.  So  where  a  grantor  in  a  deed  described  the  prem- 
ises as  the  farm  on  which  he  then  dwelt,  this  was  held  to  be  a  latent  ambigu- 
ity, which  might  be  explained  by  evidence  aliunde;  and  evidence  was  ad- 
mitted that  a  particular  piece  of  land,  claimed  under  the  deed,  was  at  the  time 
of  the  grant  in  a  state  of  nature,  uninclosed,  and  separate  from  the  rest  of  the 
farm,  and  that  the  grantor  remained  in  possession,  and  occupied  it  as  his  own 
till  bis  death  —  to  show  that  it  was  not  within  the  grant.    4  Day,  265. 

In  8  Johns.,  116,  the  case  was  this:  A.,  by  a  written  contract,  agreed  to  re- 
ceive of  IJ.  sixty  shares  of  the  Hudson  Bank,  on  which  $10  per  share  had  been 
paid,  and  to  deliver  B.  his  note  for  8667,  and  pay  him  the  balance  in  cash,  and 
also  to  pay  five  per  cent,  advance.  It  was  decided  that  this  was  a  case  of  lat- 
ent ambiguity,  and  the  nominal  value  of  each  share  being  $50,  parol  evidence 
was  admitted,  to  show  whether  the  five  per  cent,  advance  was  to  be  paid  on 
the  sum  paid  in  only,  or  of  the  nominal  amount. 

In  2  Leigh,  630,  the  principle  is  laid  down  by  the  court,  that  parol  evidence 
IS  not  admissible  to  vary,  contradict,  add  to,  or  explain  a  written  agreement; 
but  in  cases  of  equivocal  written  agreements,  the  circumstances  under  which 
they  were  made  may  be  given  in  evidence  to  explain  their  meaning.  In  the 
case  of  Birch  v.  Depeyster,  1  Starkie's  Cases,  210,  the  charter-party  stipulated 
that  the  captain  should  receive  a  specific  sum  in  lieu  of  privilege  and  primage, 
and  the  question  was,  whether  the  terms  of  the  contract  excluded  all  right  on 
the  part  of  the  captain  to  use  the  cabin  for  the  carriage  of  goods,  on  his  own 
account.  Gibbs,  chief  justice,  said:  Evidence  may  be  received  to  show  the 
sense  in  which  the  mercantile  part  of  the  nation  use  the  term  privilege,  just  as 

213 


§  1061,  EVIDENCE. 

you  would  look  into  a  dictionary  to  ascertain  the  meaning  of  a  word ;  and  it 
must  be  taken  to  be  used  by  the  parties  in  its  mercantile  and  established  sense. 

So  where  a  charter-party  stipulated  that  a  freighter  should  pay  a  certain  sum 
per  pound,  etc.,  British  weight,  it  was  held  that,  as  the  word  weight  had  two 
meanings,  gross  and  neat,  this  was  such  a  latent  ambiguity  as  to  warrant  the 
introduction  of  parol  testimony.  1  Nott  &  McC,  45.  In  the  case  of  Peisch  v. 
Dickson,  1  Mason,  11,  it  is  said  by  the  judge,  that  if,  by  a  written  contract,  a 
party  were  to  assign  his  freight  in  a  particular  ship,  it  seemed  to  him  that  parol 
evidence  might  be  admitted  of  the  circumstances  under  which  the  contract  was 
made,  to  ascertain  whether  it  referred  to  goods  on  board  the  ship,  or  an  inter- 
est in  the  earnings  of  the  ship;  or  in  other  words,  to  show  in  what  sense  the 
parties  intended  to  use  the  term. 

Nor  is  this  principle  at  all  confined  to  mercantile  contracts;  for  in  Robert- 
son V.  French,  4  East,  130,  Lord  Ellenborough,  speaking  on  this  subject,  said 
that  the  same  rule  which  applied  to  all  other  instruments  applied  also  to  a  pol- 
icy of  insurance.  The  admission  of  this  kind  of  proof  has  been  carried  to  a 
great  extent,  too,  with  a  view  to  a  correct  construction  of  wills.  In  the  case 
of  Shelton's  Executors  v.  Shelton,  1  Wash.,  56,  it  is  said  that,  to  discover  the 
intention  of  a  testator,  parol  evidence  may  be  admitted  of  his  circumstances',  sit- 
uation, connection  with  the  legatees,  and  his  transactions  between  the  making 
of  his  will  and  his  death.  And  this  same  doctrine  is  advanced  by  the  same 
court,  in  3  Hen.  <fc  Mun.,  283. 

We  will  close  this  reference  to  cases  with  that  of  The  Mechanics'  Bank  v. 
The  Bank  of  Columbia,  5  Wheat.,  326  (Agency,  §§  45,  46).  In  that  case,  it 
was  held  by  this  court,  that  where  a  check  was  drawn  by  a  person  who  ^vas 
the  cashier  of  an  incorporated  bank,  and  it  appeared  doubtful  upon  the  face 
of  the  instrument  whether  it  was  an  official  or  a  private  act,  parol  evidence 
was  admissible  to  show  that  it  was  an  official  act;  and  accordingly  many  facts 
and  circumstances  were  given  in  evidence,  to  prove  in  what  character  it  was 
drawn. 

The  cases  which  we  have  thus  collected  together  from  amongst  the  very 
many  which  exist  will  serve  to  show  in  how  many  aspects  the  question  of  the 
admissibility  of  extrinsic  evidence  in  relation  to  written  contracts  has  been 
presented  and  decided;  and  in  how  many  forms,  according  to  the  various  cir- 
cumstances of  the  cases,  the  principle  which  we  have  been  considering  has 
been  applied.  Sometimes  it  has  been  applied  to  deeds,  sometimes  to  wills,  and 
sometimes  to  mercantile  and  other  contracts.  In  some  cases  it  has  been  re- 
sorted to  to  [iscertain  which  of  several  persons  was  intended;  in  others,  which 
of  several  estates.  In  some,  to  ascertain  the  identity  of  the  subject;  in  others, 
its  extent.  In  some,  to  ascertain  the  meaning  of  a  term,  where  it  had  acquired 
by  use  a  particular  meaning;  in  others,  to  ascertain  in  what  sense  it  was  used, 
where  it  admitted  of  several  meanings.  But  in  all  the  purpose  was  the  same: 
to  ascertain  by  this  medium  of  proof  the  intention  of  the  parties,  where, 
without  the  aid  of  such  evidence  that  could  not  be  done;  so  as  to  give  a  just 
interpretation  to  the  contract. 

§  1061.  Jn  construing  a  contract^  where  there  is  a  latent  ambiguity,  extrinsic 
evidence  of  the  circxcmstances  under  which  it  was  made  is  admissible. 

Without  attempting  to  do  what  others  have  said  that  the^^  were  unable  to 
accomplish;  that  is,  to  reconcile  all  the  decisions  on  the  subject,  we  think  that 
we  may  lay  dowii  this  principle  as  the  just  result:  That  in  giving  effect  to  a 
written  contract,  by  applying  it  to  its  proper  subject-matter,  extrinsic  evidence 
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may  be  admitted  to  prove  the  circumstances  under  which  it  was  made,  when- 
ever, without  the  aid  of  such  evidence,  such  application  could  not  be  made  in 
the  particular  case. 

With  this  principle  in  view,  we  proceed  to  inquire  whether  the  evidence 
offered  by  the  defendant,  in  this  case,  ought  to  have  been  received  by  the 
court.  Xow  had  the  evidence  been  received,  it  would  have  disclosed  the  fol- 
lowing state  of  facts:  That  the  route  mentioned  in  the  contract  was  one  on 
which  the  plaintiff  in  error  transported  passengers,  and  also  the  mail ;  that 
the  steamboat  Sydney,  mentioned  in  the  contract,  was  designed  to  perform 
this  service;  and  that  the  Franklin  was  wanted  for  the  same  purpose;  that 
the  Sydney  was  then  at  Baltimore,  for  the  purpose  of  being  fitted  with  her 
engine  and  equipments;  that  although  the  transportation  of  passengere  and 
the  mail  was  carried  on,  by  the  plaintiff  in  error,  in  a  steamboat,  whilst  the 
river  was  open,  yet,  when  the  river  was  closed  by  ice,  so  that  navigation  was 
obstructed,  the  plaintiff  in  error  then  transported  passengers  and  the  mail  all 
the  way  over  land  to  Fredericksburg;  that  when  the  river  was  thus  obstructed, 
the  plaintiff  in  error  could  not  and  did  not  use  a  steamboat;  and  that  all  these 
facts  were  known  to  the  defendants  in  error. 

§  1062.  A  contract /or  the  use  of  a  certaiii  steamboat  until  a  certain  other  is 
placed  on  the  route  is  auhject  to  he  explained  hy  the  circumstances  under  which  it 
was  made. 

We  think  that  this  evidence  ought  to  have  been  received,  because  it  would 
have  tended  to  show,  by  the  circumstances  under  which  the  contract  was 
made,  what  was  the  intention  of  the  parties;  and  in  the  language  of  the  rule 
which  we  have  laid  down,  that  the  contract,  without  its  aid,  could  not  be  ap- 
plied to  its  proper  subject-matter. 

The  terms  used  in  the  written  contract  are,  "  for  the  use  of  the  steamboat 
Franklin  until  the  Sydney  is  placed  on  the  route  to  Potomac  creek."  It  is 
contended  that  this  amounted  to  a  stipulation  to  keep  the  Franklin  in  use  until 
the  Sydney  was  placed  on  the  route;  no  matter  what  length  of  time  may  have 
elapsed  before  that  was  done.  Suppose  that  the  Sydney  had  been  accidentally 
consumed  by  fire  the  day  after  the  hiring  of  the  Franklin,  the  effect  of  this 
construction  would  be,  to  make  that  hiring  co-extensive  in  point  of  time  with 
the  existence  of  the  Franklin  in  a  condition  for  use,  although  it  is  obvious 
that  a  temporary  hiring  only  was  in  the  contemplation  of  the  parties.  Again, 
suppose  the  plaintiff  in  error  had  sold  the  Sydney,  and  bought  another  boat, 
and  put  that  other  on  the  route ;  the  construction  contended  for  would  lead  to 
the  result  that  the  hire  of  the  Franklin  would  still  have  continued  to  have 
gone  on,  indefinitely.  If  this  were  so,  it  must  be  upon  the  principle  that  it 
entered  into  the  contemplation  of  the  parties,  as  a  material  term  of  the  con- 
tract, that  the  plaintiff  in  error  should  keep  the  Franklin  in  use,  not  until  he 
ceased  to  want  it  by  having  a  steamboat  to  take  its  place,  but  until  the  iden- 
tical steamboat  Sydney,  and  no  other,  should  take  its  place.  We  think  that 
the  evidence  offered,  and  rejected  by  the  court,  would  have  shown  why  refer- 
ence %vas  made  to  the  Sydney  being  placed  on  the  route,  that  is,  because  she 
was  expected  to  be  ready  for  use  in  a  very  short  time.  It  would  have  shown 
farther,  that  the  defendants  in  error  knew  the  service  for  which  their  boat  was 
wanted.  What  was  the  nature  of  that  service?  That  whenever  the  river  was 
obstructed  by  ice,  the  Franklin  would  not  be  wanted,  because  it  could  not  bo 
used,  and  because  then  another  mode  of  transportation  was  resorted  to.  From 
all  l,bis  it  would  have  been  competent  to  infer  that  the  words  '^  until  the 
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Sydney  is  placed  on  the  route  "  were  not  intended  to  fix  that  time  as  the  period 
to  which  the  hiring  was  to  continue,  at  all  events,  and  under  all  circumstances; 
but  as  being  referred  to,  because  the  Sydney  was  then  expected  to  be  ready 
for  use  in  a  very  short  time ;  and,  so  soon  as  she  could  be  used,  the  Franklin 
would  not  be  wanted,  even  although  there  should  be  no  obstruction  to  naviga- 
tion by  ice.  And,  moreover,  it  would  have  been  competent  to  infer  that  as 
the  defendants  knew  why  the  Franklin  was  wanted:  for  what  service  she  was 
wanted ;  the  character  of  that  service,  that  is,  that  it  would  cease  when  she 
could  not  be  used,  by  reason  of  the  river  being  closed  with  ice,  that,  there- 
fore, the  real  intention  of  the  parties,  to  be  derived  from  the  written  contract 
and  the  parol  evidence  taken  together,  was  a  hiring  and  letting  to  hire  for  so 
long  a  time  as  the  boat  could  be  used,  that  is,  until  the  navigation  was  ob- 
structed, subject  to  being  terminated  at  any  previous  time  when  the  Sydney 
was  ready  to  take  her  place.  We  think  that  the  rule  of  law,  which  admits 
extrinsic  evidence  for  the  purpose  of  applying  a  written  contract  to  its  subject- 
matter,  justifies  its  admission  beyond  the  mere  designation  of  the  thing  or 
corpus^  if  we  may  so  express  it,  on  which  the  contract  operates,  and  extends 
so  far  as  to  embrace  the  circumstances  which  accompany  the  transaction,  when, 
without  the  aid  of  those  circumstances,  the  written  contract  could  not  be 
applied  to  its  proper  subject-matter. 

This  principle  is  illustrated  by  the  cases  which  we  have  before  referred  to. 
Take,  for  example,  the  case  cited  from  1  Mason,  11.  That  was  assumpsit  for 
a  balance  alleged  to  be  due  on  consignments.  In  that  case  parol  evidence 
was  received  of  the  circumstances  under  which  a  contract  was  made,  which 
contained  this  clause  relating  to  the  plaintiffs  goods,  namely:  "On  which 
goods  Mr.  D.  (the  defendant  in  the  case)  has  advanced  me  $5,833,  for 
which  amount  he  will  hold  for  reimbursement,  on  the  amount  and  net  pro- 
ceeds of  the  sales  of  said  goods,  which  are  only  considered  answerable,  for 
said  amount  advanced,  as  per  our  agreement,"  for  the  purpose  of  showing 
whether  it  was  intended  to  waive  any  personal  claim  on  the  plaintiff,  and  to 
restrict  the  defendant's  security,  for  the  repayment  of  the  advance,  to  the 
goods  only;  or  was  meant  merely  to  exempt  the  goods  of  the  shippers,  on 
freight,  from  being  included  as  a  security  for  the  advance  on  the  plaintiffs 
goods. 

So  we  have  seen,  in  the  case  from  2  Leigh,  630,  the  proposition  is  stated,  in 
terms,  that  in  equivocal  written  agreements  the  circumstances  under  which 
they  were  made  may  be  given  in  evidence  to  explain  their  meaning;  and,  ac- 
cordingly, in  that  case,  the  judges  rely  upon  the  circumstances  as  disclosed  by 
the  parol  evidence,  in  connection  with  a  written  promise  of  indemnity  in  de- 
ciding on  its  legal  effect. 

We  could  suggest  many  cases  which  we  think  would  illustrate  this  principle, 
and  prove  that,  from  the  necessity  of  the  case  and  consistently  with  the  rules 
of  law,  the  circumstances  under  which  a  written  contract  is  made  must  be 
open  to  proof  by  extrinsic  evidence,  in  order  to  ascertain  the  intention  of  the 
parties  and  thus  correctly  interpret  it.  Suppose  that,  during  the  late  war,  a 
person  had  been  engaged,  by  contract,  to  transport  munitions  of  war  to  the 
army;  that,  for  that  purpose,  he  had  hired  a  steamboat  of  another,  and  had 
signed  a  written  agreement  by  which  he  engaged  to  take  good  care  of  the 
boat;  suppose  that,  whilst  he  was  engaged  in  this  transportation,  the  boat  had 
been  destroyed  by  the  enemy,  as  it  might  rightfully  have  been  by  reason  of 
the  hostile  character  impressed  upon  it;  that,  thereupon,  a  suit  had  been 
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brought  by  the  person  who  let  it  to  hire,  upon  the  stipulation  to  take  good 
care  of  the  boat.  Can  it  be  doubted  that  it  would  have  been  competent  for 
the  defendant  to  have  proven  that  he  was  a  contractor  with  the  government 
to  transport  munitions  of  war;  that  he  had  hired  the  boat  for  that  express 
purpose,  and  that  these  facts  were  known  to  the  other  party,  so  as  to  show 
the  intention  and  understanding  of  the  parties  as  to  the  kind  of  danger  to 
which  the  boat  would  unavoidably  be  exposed,  in  performinoj  the  very  service 
for  which  it  was  hired  ? 

We  will  state  only  one  case  more,  founded  on  the  suggestion  of  Mr.  Chief 
Justice  Ellsworth,  in  a  note  to  3  Dall.,  421.  Suppose  a  man  signs  a  written 
agreement  ili'these  words,  namely:  "I  will  take  your  ship  John.*'  May  not 
the  party,  as  the  chief  justice  asked,  go  beyond  the  note,  to  explain,  by  exist- 
ing circumstances,  the  meaning  of  the  word  take;  which,  accordingly  as  the 
circumstances  miglit  be  one  way  or  another,  might  equally  embrace  a  pur- 
chase or  a  charter-party  ? 

§  1063.  To  apply  d  writing  to  its  s^ibject-matter^  evidei}ce  of  the  circumstances 
under  which  it  was  made^  or  of  the  meaning  of  terms  used  in  it^  is  admissible. 

All  the  cases  which  we  have  cited,  in  which  extrinsic  evidence  has  been  re- 
ceived, and  those  which  we  have  supposed,  in  which  we  think  that  it  would 
be  admissible,  proceed  on  one  principle  only,  and  can  only  be  justified  upon 
that  principle.  And  that  is  this:  that  the  rule  Avhich  admits  extrinsic  evi- 
dence, for  the  purpose  of  applying  a  written  contract  to  its  proper  subject- 
matter,  extends  beyond  the  mere  designation  of  the  thing  on  which  the  contract 
operates;  and  embraces  within  its  scope  the  circumstances  under  which  the 
cx>ntract  concerning  that  thing  was  made;  when,  without  the  aid  of  such  ex- 
trinsic evidence,  such  application  of  the  written  contract  to  its  proper  subject- 
matter  could  not  be  made.  Hence  Mr.  Starkie,  in  his  third  volume  on  evi- 
dence, 1021,  after  having  laid  down  the  principle  that  extrinsic  parol  evidence 
is  admissible  to  give  eflfect  to  a  written  instrument  by  applying  it  to  its  proper 
subject-matter,  adds:  "  And  also  as  ancillary  to  the  latter  object  (that  is,  the 
application  to  its  proper  subject-matter),  for  the  purpose,  m  some  instances,  of 
explaining  expressions  used  in  a  peculiar  sense,  and  of  annexing  customary 
incidents,"  etc. 

Let  lis  take  a  case  under  each  branch  of  this  rule;  and  by  this  exemplifica- 
tion we  shall  more  clearly  see  the  operation  of  the  rule  itself,  and  the  very 
decided  bearing  which  it  has  upon  this  case.  Then  as  to  the  first  branch,  as 
to  parol  evidence  for  the  purpose  of  explaining  expressions  used  in  a  peculiar 
sense.  Let  us  take  the  case  before  cited,  where  the  question  was  as  to  the  legal 
effect  of  a  written  contract  to  receive  a  stipulated  sum  in  lieu  of  privilege  and 
primage;  in  other  words,  what  was  the  meaning  of  these  terms?  Parol  evi- 
dence was  received  to  show  the  sense  in  which  the  mercantile  part  of  the 
nation  used  the  word  privilege,  and  why?  Because  the  real  question  was  not 
what  was  the  meaning  of  the  word  privilege  in  general;  if  that  had  been  the 
<|uestion,  it  would  have  been  a  patent  ambiguity,  and  parol  evidence  would 
have  been  clearly  inadmissible;  but  the  real  question  was,  what  was  the  mean- 
ing of  the  word  privilege  as  used  in  that  contract;  it  being  a  word  which  had 
acquired  in  the  mercantile  world  a  peculiar  meting,  that  meaning  must  be 
inquired  into  by  parol  evidence  to  get  at  the  int(Mion  of  the  parties,  as  it  was 
a  mercantile  contract.  Thus,  it  will  be  seen,  that  it  was  necessary  to  go  into 
the  mercantile  sense  of  the  word,  that  being  the  sense  in  which  it  was  used  in 
the  case  stated,  in  order  to  apply  the  written  Contract  to  its  proper  subject- 
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matter.  Accordingly,  Mr.  Starkie,  in  his  book  on  evidence,  1033,  states  that 
to  be  the  reason  why  evidence  is  admissible  to  prove  the  special  and  peculiar 
sense  in  which  a  word  is  understood. 

Now,  let  us  take  a  case  to  exemplify  the  second  branch  of  the  rule  as  to  an- 
nexing customary  incidents.  The  case  of  Senior  v.  Armitage  will  illustrate 
the  second  branch  of  this  rule,  that  of  the  admission  of  parol  evidence  to 
annex  customary  incidents.  In  that  case  it  was  held  that  a  custom  for  an 
away-going  tenant  to  provide  work  and  labor,  tillage  and  sowing,  and  all 
materials  for  the  same,  in  his  away-going  year,  the  landlord  making  him  a 
reasonable  compensation,  is  not  excluded  by  an  express  written  agreement 
between  thif  landlord  and  tenant,  Avhich  is  consistent  with  such  a  eustom.  Xow. 
here,  proof  of  the  custom  was  considered  as  necessary  to  apply  the  contract  to 
its  proper  subject-matter.  So,  in  the  two  cases  which  we  have  supposed  of  the 
steamboat  and  the  ship;  we  think  the  extrinsic  evidence  which  we  have  men- 
tioned would  be  admissi|;)le,  because  the  question  would  not  have  been  the 
meaning  of  the  stipulation  to  take  proper  care  of  the  boat  in  the  one  case, 
and  to  take  the  ship  in  the  other,  in  the  general  sense  of  these  expressions; 
but  what  was  the  meaning  of  proper  care  as  to  that  steamboat,  and  of  the 
word  take  as  to  that  ship,  under  the  circumstances  which  attended  the  re- 
spective contracts  concerning  them;  neither  a  steamboat  in  the  one  case,  nor 
a  ship  in  the  other,  was  the  proper  subject-matter  of  the  contract,  but  each  of 
them,  in  connection,  with  its  accompanying  circumstances;  in  other  words, 
that  steamboat,  under  the  circumstances  under  which  it  was  hired,  and  that 
ship,  under  the  circumstances  under  which  it  was  taken. 

And'so  in  the  case  before  us,  upon  the  same  principle,  the  subject-matter  of 
the  contract  was  not  merely  the  steamboat  Franklin,  but  the  steamboat 
Franklin  under  the  circumstances  under  which  it  was  hired.  The  parol  evi- 
dence then,  in  this  case,  was  admissible, -because  without  its  aid  the  written 
contract  could  not  be  applied  to  its  proper  subject-matter;  and  therefore  it 
w^as  proper  to  prove  the  circumstances  attending  the  transaction.  Having 
thus  stated  our  opinion  to  be  that  evidence  ought  to  have  been  received  to 
prove  the  facts  stated  in  the  bill  of  exceptions  on  the  part  of  the  defendants, 
it  follows,  as  a  consequence,  that  the  court  below  erred  in  giving  to  the  jury 
the  instruction  which  they  did  give,  at  the  instance  of  the  plaintiffs  in  the  cir- 
cuit court. 

We  think,  therefore,  that  the  judgment  is  erroneous,  and  must  be  reversed 
with  costs.  And  a  venire  fdcias  de  novo  is  awarded,  with  instructions  that, 
upon  the  next  trial,  the  court  shall  receive  parol  evidence  to  prove  the  facts 
stated  in  the  bill  of  exceptions  to  have  been  offered  to  be  proved  by  the  de- 
fendant at  the  former  trial,  except  the  fact  of  the  communication  made  to  the 
plaintiff  by  the  defendant,  or  his  agent,  before  the  time  of  making  the  con- 
tract, that  the  defendant  intended  to  keep  the  steamboat  Franklin  in  use  under 
the  contract,  so  long  as  the  navigation  remained  open,  and  no  longer;  and  with 
the  further  instruction  to  the  court  not  to  give  the  jury  the  instruction  stated 
in  the  exception  to  have  been  given  at  the  former  trial. 

Justices  Thompson,  Catron  and  Stoey  dissented. 
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DESSAU  V.  BOURS. 
(Circuit  Court  for  California:  1  McAllister,  20-25.    1855.) 

Statement  of  Facts. —  Action  by  payee  against  drawer,  on  a  si^bt  draft, 
drawn  on  William  Hagan  <fe  Co.  by  Eobinson,  Bours  &  Co.,  agents. 

Opinion  by  Mcx\llister,  J. 

On  the  face  of  this  instrument  there  can  be  no  doubt  of  the  responsibility 
of  defendants.  No  mention  is  made  of  any  principal;  nor  is  any  fact  patent 
on  the  face  of  the  paper  which  discloses  the  existence  of  any  person  save  the 
drawers  who  are  to  be  charged.  Thus  viewed,  by  the  well  settled  rule  of  law, 
the  word  "  agents  "  appended  to  the  drawers'  names  is  to  be  regarded  merely 
as  descriptio  personarum^  and  the  instrument  fixes  upon  the  signers  an  un- 
qaalified  responsibility.  The  defense  to  the  action  rests  upon  an  answer  which 
avera  that  the  bill  was  drawn  by  defendants  as  agents  of  certain  pei^sons 
named  Burgoyne  &  Co.;  that  at  the  time  it  was  drawn,  such  fact  was  com- 
municated to  the  plaintiiBf,  and  he  was  informed  that  the  defendants  were  in 
no  way  liable  for  the  due  acceptance  or  payment  of  the  bill;  that,  after  being 
so  informed,  the  plaintiff  took  the  bill,  and  then  and  there  agreed  with  de- 
fendants, that,  in  case  of  non-acceptance  or  non-payment  of  same,  defendants 
were  not  to  be  liable;  but  that  he  (the  plaintiff)  would  look  solely  to  the  said 
Burgoyne  &  Co.  for  indemnity. 

§  1064.  The  rule  applicable  to  undisdoaed  principals  i7i  cases  of  sales  does 
not  cover  the  case  of  a  bill  of  exchange  signed  hy  drawer  as  "  agent?^ 

To  the  answer,  a  demurrer  has  been  tiled  by  the  plaintiff,  and  the  question 
raised  by  the  pleading  is,  whether  parol  testimony  is  admissible  to  discharge  a 
party  from  the  liability  fixed  upon  him  by  law,  by  the  terms  of  the  bill  under 
consideration.  The  names  of  Burgoyne  &  Co.  do  not  appear  on  the  bill,  and 
if  made  liable,  they  are  to  be  made  so  under  the  authority  of  that  class  of 
cases,  relied  on  in  this  case,  which  authorizes  the  admission  of  parol  testimony 
to  fix  the  liability  of  an  unknown  principal.  The  rule  which  admits  such  tes- 
timony to  charge  an  unknown  principal,  while  it  rejects  such  when  its  object 
is  to  discharge  the  signer  of  a  written  contract,  is  advanced  by  Mr.  Smith,  in 
his  Leading  Cases,  and  has  been  subsequently  adopted  in  AVestminster  Hall. 
But  the  cases  collated  by  that  writer,  and  those  which  in  England  and  this 
country  affirm  the  principle,  will  be  found  to  be  cases  of  sales.  The  court  con- 
siders none  of  these  strictly  applicable  to  the  case  at  bar.  There  is  a  distinc- 
tion between  the  admission  of  parol  testimony  to  charge  an  unknown  principal 
in  a  transaction  of  sale,  and  to  fix  the  liability  of  a  party  upon  a  bill  on  which 
his  name  does  not  even  inferentially  appear. 

In  arecent  case  in  England,  Lord  Abinger,  Ch.  B.,  and  Parke,  Gumey  and 
Rolfe,  BB.,  decided  that  a  partner  might  be  held  upon  a  written  contract 
signed  by  his  copartners,  but  on  which  his  name  did  not  appear;  considering 
the  case  one  of  agency.  While  they  state  that  all  written  contracts  not  under 
seal  stand  upon  the  same  footing  as  contracts  not  written,  they  expressly  admit 
that  in  the  case  of  a  biU  of  exchange,  or  promissory  note,  none  but  the  parties 
named  in  the  instrument  can  be  sued  upon  it.  Beckham  v,  Drake,  9  M.  &  W., 
71),  92 ;  1  Parsons  on  Contracts,  48,  n.  a. 

§  1065.  A  person  whose  name  nowhere  appears  on  a  hill  of  exchange  cannot 
he  charged  hy  pard  proof  as  responsible  upon  it. 

In  accordance  with  this  doctrine  is  the  case  of  Pentz  'o.  Stanton,  10  Wend., 
271,  relied  on  by  counsel  for  the  demurrer.     The  force  of  this  authority 
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is  assailed  upon  the  ground  that  in  the  marginal  note  of  the  reporter,  as 
well  as  in  the  argument  of  counsel,  it  appears  in  that  case,  no  disclosure 
of  the  name  of  the  principal  was  made.  Such  is  the  fact;  but  it  is  equally 
true,  that  the  court  did  not  place  its  decision  upon  that  ground;  but  on 
the  broad  principles  of  commercial  law.  It  says,  '*the  plaintiff  cannot  on 
the  bill  of  exchange  recover  against  the  present  defendant.  His  name  no- 
where appears  upon  it.  It  was  drawn  and  subscribed  by  West  in  his  own 
name,  with  the  simple  addition  of  'agent;'  but  without  any  specification 
whatever  of  the  name  of  the  principal."  Again,  "  It  is  not  sufficient  to  charge 
the  principal,  or  protect  the  agent  from  personal  liability,  merely  to  describe 
himself  as  agent,  if  the  language  of  the  instrument  imports  a  personal  con- 
tract upon  his  part."  It  is  urged  that  if  Burgoyne  &  Co.  are  not  liable,  that 
fact  fixes  the  liability  of  defendants.  It  does  not  follow,  from  the  circum- 
stance that  the  former  are  not  responsible  on  paper  on  which  their  names  do 
not  appear,  that  the  liability  of  defendants  must  on  that  account  be  conelu- 
sively  fixed.  Their  responsibility  depends  upon  the  admissibility  of  certain 
evidence,  which  question  is  raised  by  the  deviurrer  in  this  case;  and  if  it  be 
overruled,  then  upon  the  clear  and  satisfactor7  character  of  the  evidence  the 
defendants  may  give  of  the  facts  pleaded  depends  their  liability.  To  sustain 
it,  the  counsel  for  the  plaintiff  has  cited  several  cases  from  Massachusetts.  In 
the  first  of  these,  the  party  signed  the  note  sued  on  as  "  guardian  of  an  insane 
person; "  and  in  the  second,  as.  "guardian  of  an  infant."  In  both,  the  princi- 
pals disclosed  were  incapable  of  contracting,  and  the  inference  therefore  was, 
that  the  only  party  who  could  contract  was  the  one  intended  to  be  charged, 
and  the  addition  to  his  signature  was  regarded  merely  as  Vid^^igiiatio  persona^ 
or  intended  to  serve  him  in  making  up  his  accounts.  The  third  case  was  one 
where  a  party  sued  on  a  note  made  payable  to  him  as  agent;  and  it  was  held 
be  might  sue  in  his  own  name.  5  Mass.,  299;  6  Mass.,  58;  8  Mass.,  103. 
Neither  of  these  cases  touches  the  point  whether  the  parol  testimony  offered 
in  this  case  can  be  received. 

§  1 066.  Where  the  face  of  negotiable  paper  creates  a  dovht  to  whom  the  credit 
was  g'iveii^ parol  evidence  is  admissible  to  remove  that  douht. 

The  rule  deducible  from  the  recent  cases  is,  that  where  there  is  sufficient  on  the 
face  of  the  instrument  to  create  a  doubt  to  whom  the  credit  was  given,  then,  as 
between  the  original  parties,  parol  evidence  is  admissible  to  remove  that  doubt. 
In  the  application  of  this  rule,  the  embarrassing  question  may  arise,  whether 
the  form  of  an  instrument  in  a  given  case  is  such  as  will  admit  parol  evidence 
to  remove  the  doubt  suggested  by  its  terms.  In  the  case  of  The  Mechanics* 
Bank  of  Alexandria  v.  The  Bank  of  Columbia,  5  Wheat.,  32(5  (Agexcy,  §§  45, 
46),  the  check  sued  on  was  signed  by  William  Patton,  individualh\  The  ques- 
tion was,  is  this  a  private  check,  or  drawn  as  cashier?  The  court  say  (p.  335), 
'*  Had  the  draft  signed  by  Patton  borne  no  marks  of  an  official  character  on 
the  face  of  it,  the  case  would  have  presented  more  difficulty."  They  then  ad- 
vert to  the  fact  that  the  check,  which  was  in  the  usual  form,  had  prefixed  to 
it  the  words  ''  Mechanics'  Bank  of  Alexandria,"  as  sufficient  to  authorize  tho 
admission  of  parol  testimony,  to  show  the  true  nature  of  the  transaction.  It 
is  to  be  observed  that  such  testimony  was  admitted  to  charge  a  party  whose 
name  did  not  appear  upon  the  check.  A  further  step  in  the  relaxation  of  the 
rule  was  taken  in  the  case  of  The  Susquehanna  Bridge  Co.  v,  Evans,  4  Wash., 
480,  where  testimony  was  admitted  in  an  action  between  indorser  and  indorsee, 
to  establish  a  parol  agreement  between  the  parties  entered  into  at  the  time  of 
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indorsement.  The  point  under  consideration  came  before  the  supreme  court 
of  Xew  York  in  Mott  v.  Hicks,  1  Cow.,  613.  A  note  was  given  in  the  name 
of  the  president  and  directors  of  the  Woodstock  Company,  signed  by  W. 
Hicks,  president,  and  made  payable  to  Isaac  Horsfield,  who  indorsed  as  agent. 
On  trial  of  an  action  on  the  note,  the  indorser,  Horsfield,  was  offered  as  a  wit- 
ness and  objected  to.  The  question  of  his  liability,  as  indorser,  came  up 
directly.  It  was  held,  first,  that  the  maker  of  the  note  was  not  individually 
liable,  there  being  sufficient  on  the  face  of  the  instrument  to  indicate  the  prin- 
cipal; second,  that  parol  evidence  was  admissible  to  discharge  the  indorser, 
inasmuch  as  he  had  indorsed  as  '^  agent,"  which,  it  was  considered,  had  opened 
the  door  to  the  admissibility  of  testimony. 

But  the  question  has  been  met  more  directly  in  the  case  of  Hicks  v.  Hinde, 
0  Barb.,  528.  The  action  was  upon  a  draft,  signed  by  John  Hinde,  "  agent," 
and  the  court,  after  adverting  to  the  case  of  Pentz  v.  Stanton,  10  Wend.,  271, 
and  other  cases,  decided  that  the  drawing  of  the  draft  was  restrictive,  and  that 
the  word  ''agent,"  annexed  to  the  signature  of  the  maker,  was  equivalent  to 
a  declaration  that  he  would  not  be  held  responsible  personally  on  the  draft, 
in  such  case,  parol  evidence  was  admissible.  These  two  last  cases  have  been 
cited  approvingly  in  New  York,  in  Eabcock  v.  Beman,  1  Kern.,  200,  and  may 
l>e  taken  as  the  law  of  the  most  commercial  state  in  the  Union.  The  rale  is 
not  only  adopted,  but  carried  to  a  greater  extent  in  Pennsylvania.  In  Miles 
r,  O'llara,  1  Serg.  ife  R.,  32,  the  drawer  of  a  bill  of  exchange  was  permitted  to 
rebut  the  presumption  of  liability  arising  out  of  his  unqualified  and  unrestricted 
signature,  by  introducing  parol  testimony  to  establish  his  agency,  and  the 
knowledge  of  it  by  the  opposite  party.  A  decision  to  the  same  effect  will  be 
found  in  Hill  v.  Ely,  5  Serg.  &  R,  363.  But  this  court  cannot  go  to  the  extent 
to  which  the  courts  of  Pennsylvania  have  gone  in  the  admission  of  parol  testi- 
mony, to  discharge  parties  who  have  put  their  signat&res  to  commercial  paper 
Avithout  any  restriction.  Those  courts  have  done  so  by  reason  of  their  pecul- 
iar structure.  Mr.  Justice  Duncan,  in  the  last-cited  case,  predicates  the  right 
to  receive  parol  testimony  in  such  cases  on  the  ground  that  the  courts  of  law 
of  Pennsylvania  will  administer  any  relief  which  could  be  obtained  in  a  court 
of  equity,  there  being  no  court  of  chancery  in  that  state.  But  as  the  case  at 
bar  comes  within  the  decisions  of  the  courts  of  law  in  New  York,  heretofore 
cited,  and  no  case  has  as  yet  been  brought  to  the  attention  of  this  court  in 
which  an  adverse  ruling  directly  on  the  point  has  been  made,  this  court  is  ar- 
rived at  the  conclusion  that,  under  the  circumstances  of  this  case,  the  parol 
testimony  is  admissible.    The  demurrer  must,  therefore,  be  overruled. 

BALDWIN  V.  BANK  OF  NEWBURY 

(1  WaUace,  234-248.     1863.) 

Ekrob  to  XJ.  S.  Circuit  Court,  District  of  Massachusetts. 

Statement  of  Facts. —  This  was  a  suit  by  the  Bank  of  Newbury,  a  Ver- 
mont corporation,  on  a  promissory  note  made  by  Baldwin,  by  which  he  prom- 
ised to  pay  **  to  the  order  of  O.  C.  Hale,  Esq.,  cashier,"  etc.  The  note  was 
made  payable  at  either  bank  in  Boston.  After  the  making  of  the  note  Bald- 
win was  discharged  under  the  insolvent  laws  of  Massachusetts,  the  discharge 
purporting  to  coverall  contracts  to  be  performed  within  the  state.  The  bank 
took  no  part  in  the  proceedings.  Two  questions  arose:  1.  Whether  the  dis- 
charge was  good  as  against  the  bank.   2.  Whether  it  might  be  shown  by  parol 
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evidence  that  Hale  was  the  cashier  of  the  bank  and  that  be  acted  for  the  bank 
in  taking  the  note.     The  court  found  in  favor  of  the  bank. 

§  1067.  Discharge  under  state  insolvent  law  not  a  discharge  as  to  contracts 
made  with  citizens  of  other  states. 

Opinion  by  Mr.  Justice  Clifford. 

1.  Two  questions  are  presented  for  decision,  but  the  first  is  the  same  as  that 
just  decided  in  the  preceding  case,  {a)  and  for  the  reasons  there  given  must 
be  determined  in  the  same  way.  Contrary  to  what  was  held  in  the  case  of 
Scribner  et  al.  v,  Fisher,  2  Gray,  43,  we  hold  that  the  certificate  of  discharge 
in  the  case  was  no  bar  to  the  action,  because  the  debt  was  due  to  a  citizen  of 
another  state.  Such  was  the  rule  laid  down  in  Ogden  v,  Saunders,  12  Wheat., 
279  (Const.,  §§  1940-2008);  and  we  also  hold  that  the  circumstance  that  the 
contract  was  to  be  performed  in  the  state  where  the  discharge  was  obtained 
does  not  take  the  case  out  of  the  operation  of  that  rule. 

§  1068.  Parol  evidence  is  admissible  to  show  that  a  note  given  to  "  -4..,  cashier^^ 
was  given  for  benefit  of  the  banh  of  which  A.  is  cashier. 

2.  Agreed  statement  also  shows  that  O.  C.  Hale  was  in  fact  the  cashier  of 
the  Bank  of  Kewburv  at  the  time  the  defendant  executed  the  note,  but  the 
defendant  insists,  as  he  insisted  in  the  court  below,  that  parol  evidence  was  not 
admissible  to  prove  that  the  person  therein  named  as  payee  in  taking  the  note 
acted  as  cashier  and  agent  of  the  corporation.  He  admits  that  the  plaintiff  can 
prove  those  facts  if  adaiissible,  but  denies  that  parol  evidence  is  admissible  for 
that  purpose,  which  is  the  principal  question  on  this  branch  of  the  case.  Counsel 
very  properly  admit  that  such  evidence  would  be  admissible  in  suits  upon  or- 
dinary simple  contracts,  but  the  argument  is  that  a  different  rule  prevails  where 
the  suit  is  upon  a  promissory  note  or  bill  of  exchange.  Suit  in  such  cases,  it 
is  said,  can  only  be  maintained  in  the  name  of  the  person  therein  named  as 
payee,  and  consequently  that  the  plaintiff  bank  cannot  be  treated  as  sucR  with- 
out explanatory  evidence,  and  that  parol  evidence  is  not  admissible  to  furnish 
any  such  explanation.  Suppose  the  rule  were  so,  still  it  could  not  benefit  the 
defendant  in  this  case,  because  it  is  unconditionallv  admitted  that  O.  C.  Hale 
was  in  fact  cashier  of  the  plaintiff  bank  at  the  time  of  the  making  of  the  said 
note. 

Undeniably  the  note  must  be  considered  in  connection  with  that  admitted 
fact,  and  when  so  considered  it  brings  the  case  directly  within  the  rule  laid 
down  in  the  case  of  Commercial  Bank  v.  French,  21  Pick.,  486,  and  the  several 
cases  there  cited  upon  the  same  subject.  In  that  case  the  court  say  the  prin- 
ciple is  that  the  promise  should  be  understood  according  to  the  intention  of 
the  parties.  If  in  truth  it  be  an  undertaking  to  the  corporation  whether  a 
right  or  a  wron^  name  is  inserted,  or  whether  the  name  of  the  corporation  or 
some  of  its  officere  be  used,  it  should  be  declared  on  and  treated  as  a  promise 
to  the  corporation ;  and  as  a  general  rule  it  may  be  said  that  where  enough  ap- 
pears to  show  that  the  parties  intended  to  execute  the  instrument  in  the  name 
of  the  principal,  the  form  of  the  words  is  in^material,  because  as  between  the 
original  parties  their  intention  should  govern.  But  it  is  not  necessary  to  place 
the  decision  on  that  ground  alone,  as  we  are  all  of  the  opinion  that  even  if  the 
facts  set  forth  in  the  agreed  statement  are  all  to  be  regarded  merely  as  an 

(a)  Baldwin  v.  Hale.  1  Wall.,  223.  Reported  in  full  in  Debtor  and  CaEDrroB,  g§  424-426. 
The  point  decided  is,  that  a  discharge  under  the  insolvent  laws  of  a  state  is  not  good  as  against 
a  note  given  and  made  payable  within  the  state,  to  a  citizen  of  another  Btate,  the  payee  having 
taken  no  part  in  the  insolvency  proceedings. 

222 


PAROL  EVIDENCE  TO  AFFECT  WRITTEN  INSTRUMENTS.  §  l(m. 

offer  of  proof,  subject  to  the  objections  of  the  defendant,  still  the  case  must  be 
decided  in  the  same  way.  Regarded  in  that  point  of  view,  the  question  then 
is  whether  the  evidence  offered  was  admissible.  Promise,  as  appears  by  the 
terms  of  the  note,  was  to  O.  C.  Hale,  cashier,  and  the  question  is  w^hether  parol 
evidence  is  admissible  to  show  that  he  was  cashier  of  the  plaintiff  bank,  and 
that  in  taking  the  note  he  acted  as  the  cashier  and  agent  of  the  corporation. 
Contract  of  the  ])arties  shows  that  he  was  cashier,  and  that  the  promise  was 
to  hira  in  that  character.  Banking  corporations  necessarily  act  by  some  agent, 
and  it  is  a  matter  of  common  knowledge  that  such  institutions  usually  have 
an  officer  known  as  their  cashier.  In  general  he  is  the  officer  who  superin- 
tends the  books  and  transactions  of  the  bank  under  the  orders  of  the  directors. 
His  acts  within  the  sphere  of  his  duty  are  in  behalf  of  the  bank,  and  to  that 
extent  he  is  the  agent  of  the  corporation. 

§  1069.  Oral  evidence  is  admissible  to  show  tJiat  a  note  given  to  the  cashier  of 
a  hank  was  intended  as  a  promise  to  the  corporation.  Such  evidence  has  no 
Pudency  to  contradict  the  instrument 

Viewed  in  the  light  of  these  well-known  facts,  it  is  clear  that  evidence  may 
be  received  to  show  that  a  note  given  to  the  cashier  of  a  bank  was  intended 
as  a  promise  to  the  corporation,  and  that  such  evidence  has  no  tendency  what- 
ever to  contradict  the  terras  of  the  instrument.  Where  a  check  was  drawn  by 
a  person  who  was  a  cashier  of  an  incorporated  bank,  and  it  appeared  doubt- 
ful upon  the  face  of  the  instrument  whether  it  was  an  official  or  a  private  act, 
this  court  held,  in  th#  case  of  The  Mechanics'  Bank  v.  The  Bank  of  Colum- 
bia, 5  Wheat.,  326  (Aoencv,  §§  45,  40),  that  parol  evidence  was  admissible  to 
show  that  it  was  an  official  act.  Signature  of  the  promisor  in  that  case  had 
nothing  appended  to  it  to  show  that  he  had  acted  in  an  official  character,  and 
yet  it  was  unhesitatingly  held  that  parol  evidence  was  admissible  to  show  the 
real  character  of  the  transaction.  Opinion  in  that  case  was  given  by  Mr. 
Justice  Johnson,  and  in  disposing  of  the  case  he  said,  that  it  is  by  no  means 
true,  as  was  contended  in  argument,  that  the  acts  of  agents  derive  their  valid- 
ity from  professing  on  the  face  of  them  to  have  been  done  in  the  exercise  of 
their  agency.  Rules  of  form,  in  certain  cases,  have  been  prescribed  by  law, 
and  where  that  is  so  those  rules  must  in  general  be  followed ;  but  in  the  di- 
versified duties  of  a  general  agent,  the  liability  of  the  principal  depends  upon 
the  fact  that  the  act  was  done  in  the  exercise  and  within  the  limits  of  the 
powers  delegated,  and  those  powers,  says  the  learned  judge,  are  necessarily 
inquirable  into  by  the  court  and  jury.  Maker  of  the  note  in  that  case  had 
signed  his  name  without  any  addition  to  indicate  his  agency,  which  makes  the 
case  a  stronger  one  than  the  one  under  consideration.  Same  rule  as  applied 
to  ordinary  simple  contracts  has  since  that  time  been  fully  adopted  by  this 
court.  Examples  of  the  kind  are  to  be  found  in  the  case  of  The  New  Jersey 
Steam  Navigation  Company  v.  Merchants'  Bank,  6  How.,  381  (CARRiE^ts, 
^.4  220-42),  and  in  the  more  recent  case  of  Ford  v,  Williams,  21  How.,  289 
I  Agency,  §  209),  where  the  opinion  was  given  by  Mr.  Justice  Grier.  In  the 
latter  case  it  is  said  that  the  contract  of  the  agent  is' the  contract  of  the  prin- 
cipal, and  he  may  sue  or  be  sued  thereon,  though  not  named  therein.  Parol 
proof  may  be  admitted  to  show  the  real  nature  of  the  transaction,  and  it  is 
there  held  that  the  admission  of  such  proof  does  not  contradict  the  instru- 
ment, but  only  explains  the  transaction. 

Such  evidence,  says  Baron  Park,  in  Higgins  v.  Senior,  8  Mees.  &  W.,  844, 
does  not  deny  that  the  contract  binds  those  whom  on  its  face  it  purports  to 

328 


g  1,069.  EVIDENCE. 

bind,  but  shows  that  it  also  binds  another  by  reason  that  the  act  of  the  agent 
is  the  act  of  the  principal.  Argument  for  the  defendant  is,  that  the  doctrine 
of  those  cases  can  have  no  application  to  the  present  case,  because  the  suit  is 
founded  upon  a  promissory  note,  but  the  distinctions  taken  we  think  cannot 
be  sustained  under  the  state  of  facts  disclosed  in  the  agreed  statement.  Mr. 
Parsons  says,  if  a  bill  or  note  is  made  payable  to  A.  B.,  cashier,  without  any 
other  designation,  there  is  authority  for  saying  that  an, action  may  be  main- 
tained upon  it,  either  by  the  person  therein  named  as  payee  or  by  the  bank  of 
which  he  is  cashier,  if  the  paper  was  actually  made  and  received  on  account 
of  the  bank;  and  the  authorities  cited  by  the  author  fully  sustain  the  position. 
Fairfield  v.  Adams,  16  Pick.,  381;  Shaw  v.  Stone,  1  Cush.,  254;  Barnaby  v. 
Newcombe,  9  Cush.,  46;  Wright  v.  Boyd,  3  Barb.  S.  C,  523.  Among  the 
cases  cited  by  that  author  to  show  that  the  suit  may  be  maintained  by  the 
bank  is  that  of  The  Watervliet  Bank  v.  White,  1  Den.,  608,  which  deserves 
to  be  specially  considered.  Kote  in  that  case  was  indorsed  to  R.  Olcott,  Esq., 
cashier,  or  order,  and  the  suit  was  brought  in  the  name  of  the  plaintiff  bank, 
of  which  the  indorsee  was  the  cashier.  Objection  was  made  that  the  suit 
could  not  be  maintained  in  the  name  of  the  bank,  but  it  appearing  that  the 
indorsement  was  really  made  for  the  benefit  of  the  corporation,  the  court 
overruled  the  objection,  and  gave  judgment  for  the  plaintiff.  Bayley  v,  Onon- 
daga Ins.  Co.,  6  Hill,  476.  Suggestion  was  made  at  the  argument  that  the 
rule  was  different  in  Massachusetts,  but  we  think  not.  On  tiie  contrary,  the 
same  rule  is  established  there  by  repeated  decisions,  whicb  have  been  followed 
in  other  states.  Eastern  R.  E.  Co,  v.  Benedict,  5  Gray,  561 ;  Folger  v.  Chase, 
18  Pick.,  63;  Hartford  Bank  v.  Barry,  17  Mass.,  94;  Long  v.  Colburn,  11 
Mass.,  97;  Swan  v.  Park,  1  Fairf.,  441;  Rutland  &  R.  R.  Co.  v.  Cole,  24  Vt., 
33.  Doubt  cannot  arise  in  this  case  that  the  person  named  in  the  note  was  in 
fact  the  cashier  of  the  plaintiff  bank,  because  the  fact  is  admitted,  and  it  is 
also  admitted  that  the  plaintiff  can  prove  that  in  taking  the  note  he  acted  as 
the  cashier  and  agent  of  the  corporation,  provided  the  evidence  is  legally  ad- 
missible. Our  conclusion  is  that  the  evidence  is  admissible,  and  that  the  suit 
was  properly  brought  in  the  name  of  the  bank.  The  judgment  of  the  cir- 
cuit court  is  therefore  affirmed,  with  costs. 

Judgment  accordingly. 

TRUMAN  r.  HARDIN. 
(District  Court  for* California:  5  Sawyer,  115-118.    1878.) 

Opimon  by  Hoffman,  J. 

Statement  of  Facts. —  This  was  an  action  by  the  assignees  of  Gilbert 
Horton,  to  recover  the  possession  of  certain  mules  alleged  to  have  been  the 
property  of  the  bankrupt  at  the  time  of  filing  the  petition.  It  is  admitted 
that  the  mules  were  formerly  the  property  of  the  defendant,  and  that  an 
agreement  for  their  sale  was  made  between  him  and  the  bankrupt.  The  ques- 
tion is,  was  the  sale  an  absolute  one,  or  w^as  it  agreed  that  the  right  of  owner- 
ship should  remain  in  the  vendor  until  the  purchase  moneys  were  paid?  The 
only  written  evidence  of  the  agreement  is  in  the  form  of  a  promissory  note  by 
the  vendee,  which  is  as  follows : 
"  $1,500.  Pope  Vaxley,  June  15,  1874. 

"  Twelve  months  after  date,  for  twenty  mules,  I  promise  to  pay  Robert  L. 
Hardin,  or  order,  fifteen  hundred  dollars  in  United  States  gold  coin,  with  in- 
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terest  from  date  till  paid,  at  the  rate  of  one  and  a  quarter  per  cent,  per  month. 
The  said  mules  to  be  vented  and  delivered  to  said  Horton  ^hen  the  said  sum 
and  interest  is  paid.  Gilbert  Hobton." 

On  the  execution  of  this  note  the  mules  were  delivered  to  Ilorton  and  re- 
mained in  his  possession,  with  the  exception  of  some  short  intervals  unneces- 
sary to  notioCy  until  the  bankruptcy.  A  suit  in  replevin  was  subsequently 
brought  by  the  defendant  in  this  proceeding,  and  the  bankrupt  having  inter- 
posed no  defense,  the  mules  were  delivered  to  the  former  by  the  sheriff.  The 
assignee  now  sues  to  recover  the  possession  or  the  value  of  the  property. 

§  1070.  Where  a  promissory  note  is  given  for  purchase  money  of  property 
soldy  parol  proof  of  the  time  w/ien  the  title  should  he  vested  is  adinissible. 

It  is  contended  on  the  part  of  the  defendant  that  at  the  time  of  the  sale  it 
was  distinctly  understood  and  agreed  that  the  mules  should  remain  the  prop- 
erty of  the  vendor  until  paid  for.  The  assignee  resists  the  introduction  of 
parol  testimony  to  establish  this  agreement,  on  the  ground  that  it  would  alter 
or  contradict  the  written  instrument  above  set  forth.  But  it  will  be  observed 
that  this  instrument  is  merely  a  promissory  note  signed  by  the  vendee  alone. 
It  does  not  purport  to  create  any  obligation  on  the  part  of  the  vendor.  It 
indicates  an  executory  agreement  to  pay  for  twenty  unspecified  mules  when 
delivered  —  a  certain  sum  on  a  certain  day.  But  it  would  be  unavailable  to 
charge  the  vendor,  because  it  is  not  signed  by  him  as  the  statute  of  frauds  re- 
quires. It  is,  therefore,  in  no  sense  a  bill  of  sale  or  an  agreement  for  a  sale. 
It  is  merely  an  agreement  to  pay  for  certain  property  to  be  thereafter  deliv- 
ered. The  mere  production  of  this  note  with  proof  of  the  signature  of  the 
maker  would  of  itself  be  ineffectual  to  establish,  as  against  the  defendant,  the 
fact  of  sale.  Parol  proof  would  be  necessary  to  show  his  acceptance  of  it, 
and  the  transaction  which  led  to  its  execution.  This  parol  proof,  and  not  the 
note  itself,  would  be  the  evidence  to  charge  the  vendor,  and  the  note  could 
then  be  received  as  evidence  of  the  terms  of  sale,  not  as  a  written  contract 
inter  partes^  for  it  is  executed  by  only  one  of  them,  but  as  a  part  of  the  res 
yestcB^  and  as  showing  the  real  nature  of  the  transaction. 

If  then  the  proofs  now  offered  were  inconsistent  with  the  transaction,  as  de- 
scribed by  the  note  in  relation  to  the  price  to  be  paid,  the  credit  to  be  allowed 
or  the  number  of  mules  to  be  delivered,  they  would  be  disregarded,  not  because 
they  contradicted  the  terms  of  the  written  contract  of  the  parties,  for  they  have 
made  none,  but  because  the  note  being  in  writing,  and  made  by  one  and  ac- 
cepted by  the  other,  would  afford  the  more  reliable  evidence.  But  the  parol 
proofs  offered  do  not  contradict  or  vary  the  agreement,  as  evidenced  by  the 
note. 

§  1071.  When  payinent  is  hdd  to  he  a  condition  precedent  of  the  vesting  of  title. 

It  is  proposed  to  show  an  express  agreement  that  the  title  was  to  remain  in 
the  seller  until  payment  of  the  price  upon  a  fixed  day.  This  is  not  only  not 
contradictory  to  the  note,  but  confirmatory  of  it,  for  the  note  provides  in  effect 
that  the  mules  are  not  to  be  delivered  or  "  vented  "  (that  is,  branded  with  tlu' 
owner  s  sale  mark),  until  the  price  is  paid.  This  agreement  seems  to  have  been 
Avaived,  so  far  as  the  retention  of  pos.«ession  by  the  seller  was  concerned,  for 
the  mules  were  delivered  to  the  vendee.  But  the  parol  proofs  show  that  the 
title  was  to  remain  in  him,  in  accordance  with  the  stipulation  in  the  note  with 
rpgard  to  "venting." 

The  parol  proof  and  the  terms  of  the  note  thus  clearly  establish  what  was 
the  understanding  of  the  parties,  and  bring  the  case  within  the  rules  governing 
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conditional  sales.  Parsons,  in  his  work  on  contracts,  observes :  "  But  where 
the  right  to  receive  payment  before  deliver}^  is  waived  by  the  seller  and  im- 
mediate possession  is  given  to  the  purchaser,  and  yet  by  express  agreement  the 
title  is  to  remain  in  the  seller  until  the  payment  of  the  price  upon  a  fixed  day, 
such  payment  is  strictly  a  condition  precedent,  and  until  performance  the  right 
of  property  is  not  vested  in  the  purchaser."  1  Pars,  on  Con.,  449;  2  Kent's 
Com.,  495 ;  Putnam  v,  Lamphier,  36  Cai.,  157. 

And  it  has  been  held  that  the  vendor's  title  will  prevail  over  that  of  the  in- 
nocent bona  fide  purchaser  for  value  from  the  vendee  in  possession.  Kohler  r. 
Hayes,  41  CaL,  455 ;  Wright  v.  Solomon,  19  Cal.,  64 ;  Saltus  v.  Everett,  20  Wend., 
267.  The  assignee  in  bankruptcy  is  certainly  in  no  better  position  than  an  in- 
nocent purchaser  for  value.  See  Benj.  on  Sales,  Am.  ed.,  sec.  320  m  iwta.  Judg- 
ment for  defendant. 

WEST  V.  SMITH. 
(11  otto,  263-273.     1879.) 

Ebeor  to  U.  S.  Circuit  Court,  District  of  Connecticut. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Due  removal  of  the  suit  before  the  court  was  made 
from  the  state  court  where  it  was  commenced,  into  the  circuit  court,  in  which 
case  it  is  no  longer  usual  to  tile  new  pleadings,  the  act  of  congress  providing 
that  the  practice,  pleadings  and  forms  and  modes  of  proceeding  in  common 
law  actions  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  existing  at  the  time,  in  like  causes,  in  the  courts 
of  record  of  the  state  within  which  such  circuit  court  is  held,  any  rule  of  court 
to  the  contrary  notwithstanding.     17  Stat.,  197;  R.  S.,  sec.  914. 

Sufficient  appears  to  show  that  the  writ  in  the  practice  of  the  state  courts 
contains  the  declaration,  the  command  of  the  same  to  the  sheriff  being  that  he 
shall  summon  the  defendant  to  appear  and  answer  to  the  plaintiff  in  a  cer^iin 
J)lea,  wherein  is  set  forth  the  cause  of  action.  Pursuant  to  that  practice,  the 
defendants  in  this  case  were  summoned  to  ap^>ear  in  a  plea  of  the  case,  the 
declaration  containing  two  counts  in  dssumpsitj — the  first  being  a  count  for 
goods  sold  and  delivered,  in  the  sum  of  $8,000,  in  two  forms;  the  second  being 
a  count  for  work  and  labor  done  and  performed,  in  the  sum  of  $8,000,  at  the 
special  instance  and  request  of  the  defendants.  Both  counts  are  in  the  usual 
form,  and  the  declaration  concludes  with  the  usual  breach  alleging  non-pay- 
ment, to  the  damage  of  the  plaintiffs  in  the  sum  of  $10,000.  Personal  service.* 
was  made;  and  the  defendants  having  appeared  and  removed  the  cause  into 
the  circuit  court,  pleaded  the  general  issue  that  they  never  did  assume  and 
promise  in  manner  and  form  as  the  plaintiffs  in  their  declaration  have  alleged, 
and  tendered  an  issue  to  the  country. 

Special  matter  may  be  given  in  evidence  under  the  general  issue^  according 
to  the  state  practice,  if  previous  notice  be  given  by  the  defendant  or  defendants. 
Such  notice  was  given  by  the  defendants  in  this  case,  that  they  would  give  in 
evidence  a  written  agreement,  and  the  extension  of  the  same  for  one  year,  whicli 
is  fully  set  forth  in  the  transcript.  Profert  of  the  instrument  was  made,  and 
the  defendants  averred  that  the  supposed  promises  were  made,  if  ever,  in  con- 
sideration of  work  and  labor  done  \>y  the  plaintiffs  in  the  pretended  perform- 
ance of  the  stipulations  and  agreements  in  said  written  contract  contained,  in 
respect  to  which  the  defendants  allege  that  the  plaintiffs  did  not  keep  and 
perform  their  said  agreements  and  obligations,  to  the  damage  of  the  defend- 
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ants  in  the  sum  of  $20,000,  and  greatly  exceeding  the  amount  that  would  be 
due  to  the  phiintiffs  for  the  alleged  labor  and  work  they  had  performed. 
What  they  claim  is  to  set  oflf  so  much  of  said  damages  as  may  be  sutficient  to 
extinguish  their  indebtedness  to  the  plaintiffs,  and  to  recoup  and  recover  the 
excess  of  the  $20,000  by  a  judgment  in  their  favor. 

In  addition  to  the  notice  of  such  special  matter,  they  also  pleaded  the  stat- 
ute of  limitations,  which,  it  seems,  would  not  be  admissible  under  the*  general 
issue  and  notice  of  special  matter.  Leave  was  asked  by  the  plaintiffs  to  file 
two  additional  special  counts;  and  the  court  allowed  them  to  file  the  one  called 
in  the  transcript  the  second  special  count,  subject  to  the  objection  of  the  de- 
fendants. Preliminary  matters  being  closed,  the  parties  went  to  trial,  and  the 
verdict  and  judgment  were  for  the  plaintiffs  in  the  sum -of  $7,978.84.  Excep- 
tions were  filed  by  the  defendants,  and  they  sued  out  the  present  writ  of  error, 
and  removed  the  cause  into  this  court. 

Two  errors  are  assigned  in  this  court,  as  follows:  1.  That  the  circuit  court 
erred  in  allowing  the  new  count  to  be  filed.  2.  That  the  court  erred  in  admit- 
ting parol  evidence  of  the  plaintiffs'  intention  in  writing  the  letter  set  forth 
and  described  in  the  transcript. 

§  1072.  WJvem  a  case  has  been  removed  from  a  state  to  a  federal  oourtj  a 
plaintiff  may  be  permitted  to  add  counts  to  his  declaration  ifsMch  is  the  practice 
of  the  stai^, 

1.  Amendments  to  the  declaration  under  the  state  statute  may  be  made  by 
the  plaintiff  to  correct  any  defect,  mistake  or  informality  in  the  same,  not 
changing  the  form  or  ground  of  the  action;  and  he  may  insert  new  counts  in 
his  declaration  for  the  same  cause  of  action  as  that  alleged  in  the  original 
counts.     State  Stats.,  Kevision  1875,  426. 

Authority  is  also  given  by  the  same  statute  to  insert  counts  in  any  form  of 
action  which  might  have  been  originally  inserted  in  the  declaration.  As 
quoted,  the  word  "  in  "  before  '*  which,"  as  found  in  the  published  statute,  is 
left  out,  it  being  regarded  as  a  misprint,  or,  if  not,  that  the  word  "  declaration  " 
should  follow  it,  which  would  give  the  provision  the  same  meaning  as  if  the 
word  *'in  "  was  omitted.  Nor  is  it  necessary  in  this  case  to  construe  that  pro- 
vision, as  it  is  clear  that  the  question  before  the  court  is  controlled  by  the 
preceding  part  of  the  section,  which  authorizes  the  plaintiff  to  insert  new 
counts  in  the  declaration  for  the  same  cause  of  action  as  that  alleged  in  the 
original  counts,  as  well  as  to  correct  any  defect,  mistake  or  informality  in  the 
declaration  not  changing  the  form  or  ground  of  action. 

Such  amendments  to  the  declaration  are  allowed  in  the  state  courts  with 
great  liberality,  and  it  appears  that  the  practice  is  carried  to  such  an  extent 
as  to  justify  the  remark  of  the  court  in  a  case  cited  for  the  plaintiffs,  that  the 
decisions  of  other  states  furnish  but  little  guidance  in  expounding  the  mean- 
ing of  their  statute  upon  the  subject.    Xash  v,  Adams,  24  Conn.,  33-38. 

Their  original  statute  was  passed  at  a  very  early  period,  and  has  been  sev- 
eral times  amended  so  as  to  enlarge  and  extend  the  power  of  the  court,  and 
the  course  of  the  decisions  in  the  courts  has  been  in  the  same  direction,  so  as 
to  further  the  beneficial  purpose  intended  by  it,  which  was  to  prevent  the 
plaintiff  from  being  put  to  a  new  action  when,  by  accident,  mistake  or  inadvert- 
ence, be  had  in  his  declaration  failed  to  describe  his  claim  with  legal  accuracy. 
In  a  great  proportion  of  the  cases,  say  the  court,  where  amendments  are 
allowed,  the  ground  of  action  is  in  one  sense  changed,  as  where,  for  instance, 
the  note  in  suit  is  incorrectly  described ;  but  amendments  in  such  cases  are 
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very  frequent  where  the  court  is  satisfied  that  the  error  arose  merely  from 
mistake  or  inadvrertence,  and  that  the  action  was  intended  to  be  brought  for 
the  cause  of  action  described  in  the  amendment. 

Other  examples  of  like  import  are  given  in  the  opinion,  and  the  court  re- 
marks that  the  phrase,  "  ground  of  action,"  is  not  used  in  the  statute  in  any 
technical  or  narrow  sense,  but  was  intended  to  refer  rather  to  the  real  object 
of  the  plaintiff  in  bringing  the  suit  than  to  the  technical  meaning  of  the 
words;  and  added,  that  such  a  construction  had  always  been  given  to  the 
phrase  as  would  further  that  object.     Bulkley  v.  Andrews,  39  Conn.,  523,  535. 

Where  power  is  given  to  the  court  to  allow  the  amendment,  the  ruling  of 
the  court  in  that  regard  is  a  matter  of  discretion,  and  is  not  the  subject  of 
error.  Stuart  v.  Corning,  32  id.,  105,  108;  Merriam  v.  Langdon,  10  id.,  460, 
472.  New  counts  setting  forth  more  specifically  the  cause  of  action  mentioned 
in  the  prior  counts  are  not  objectionable,  as  it  cannot  be  held  in  such  a  case 
that  the  new  counts  describe  a  new  cause  of  action.  Baldwin  v.  Walker,  21 
id.,  168,  180;  HoUister  v,  HoUister,  28  id.,  178,  180. 

Whenever  the  declaration  misdescribes  a  writing  which  constitutes  the  cause 
of  action,  the  state  courts  will  allow  the  plaintiff  to  amend  and  make  the  de- 
scription accurate;  and  it  is  even  held  that  in  an  action  for  a  breach  of  cove- 
nant the  plaintiff  may  add  a  new  count  setting  forth  a  new  and  distinct 
incumbrance  not  previously  mentioned  in  the  declaration.  Spencer  i\  Howe, 
26  id.,  200.  Cases  appealed,  it  is  held  in  that  state,  may  be  amended  in  the 
appellate  courts;  and  the  rule  is  well  settled  that  if  the  new  counts  are  founded 
upon  the  same  transaction  as  the  old  ones,  they  do  not  change  the  ground  of 
action,  within  the  meaning  of  the  act  allowing  amendments.  Howland  r. 
Couch,  43  id.,  47-50. 

Writs  of  summons  or  attachment  in  that  state  may  be  sued  out  in  civil  ac- 
tions, and  the  defendant,  as  matter  of  argument,  to  show  that  the  amendment 
was  improperly  allowed  in  this  cas3,  insists  that  its  effect  would  be  to  discharge 
an  attachment,  as  it  would  otherwise  enlarge  the  lien  which  the  attachment 
created.  Two  answers  mav  be  made  to  that  su^ffestion  in  the  case:  1.  It  is 
not  shown  that  any  of  the  property  of  the  defendant  was  attached  by  the 
sheriff.  2.  But  if  it  was,  the  defendant  will  not  be  injured  if  the  plaintiff  sees 
fit  to  discharge  his  tLttachment. 

Without  more,  these  authorities  are  sufficient  to  show  that  the  ruling  of  the 
circuit  court  in  allowing  the  amendment  was  fully  justified  by  the  state  decisions, 
and  that  it  is  correct.  Suppose  that  is  so,  still  it  is  insisted  by  the  defendants 
that  the  ruling  of  the  court  embraced  in  the  second  assignment  of  error  was 
erroneous,  and  that  the  judgment  for  that  cause  must  be  reversed. 

Articles  of  agreement  were  executed  between  the  parties  to  the  effect  that 
the  defendants  agreed  to  furnish  for  the  plaintiffs  cotton  of  a  certain  descrip- 
tion, to  keep  the  mill  of  the  plaintiffs  supplied  for  a  certain  time,  the  cotton 
to  be  manufactured  by  the  plaintiffs  into  yarn,  two-threaded,  and  of  a  certain 
described  fineness,  for  thirty  cents  per  pound,  allowing  sixteen  per  cent,  for 
waste.  Cash  payments  the  first  day  of  each  month  were  to  be  made  by  the 
defendants  for  manufacturing  the  yarn.  Under  that  contract,  as  set  forth  at 
large  in  the  transcript,  the  defendants  delivered  a  large  amount  of  cotton  to 
the  plaintiffs,  who  manufactured  it  into  yarn,  which  they  delivered  to  the  de- 
fendants. Invoices  of  cotton  purchased  by  the  defendants  were  shipped  to 
the  plaintiffs,  and  when  the  same  was  manufactured  into  yarn  by  the  plaintiffs, 
the  yarn  was  sent  back  in  bags,  accompanied  with  invoices,  to  the  defendants. 
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Accounts  between  the  parties  were  rendered  monthly,  and,  when  adjusted, 
the  plaintiffs  drew  upon  the  defendants  for  the  money  due  for  manufacturing 
the  yam;  audit  appears  that  the  drafts  were  uniformly  paid  until  the  last 
month  of  the  contract.  Payment  of  the  last  draft  being  refused,  the  plaintiffs 
brought  a88um.psity  and  furnished  the  defendants  with  the  bill  of  particulars 
exhibited  in  the  record. 

It  appears  that  the  defendants  were  tape  manufacturers,  and  that  they  pro- 
cured the  yarn  for  the  purpose  of  manufacturing  tape,  and  they  offered  evi- 
dence tending  to  show  that  when  the  contract  terminated  thev  had  on  hand  a 
large  quantity  of  yarn  not  woven  into  tape,  which  they  had  tested,  and  for 
the  first  time  discovered  that  it  was  of  a  coarser  quality  than  that  specified  in 
the  contract,  and  they  alleged  that  if  the  whole  was  of  that  quality  they  had 
been  seriously  damaged. 

Opposed  to  that  the  plaintiffs  offered  evidence  tending  to  disprove  that 
charge,  and  to  show  that  during  the  early  part  of  the  contract  they,  at  the 
request  of  the  defendants,  manufactured  a  certain  quantity  of  yarn  for  them 
of  a  lower  grade,  and  that  if  the  defendants  had  on  hand  any  of  a  lower 
grade  than  the  contract  required,  it  must  be  part  of  that  so  manufactured  by 
the  plaintiffs  at  the  request  of  the  defendants,  who  accepted  the  same  with 
full  knowledge  of  its  defects. 

Four  letters  upon  the  subject  were  written  by  the  defendants  to  the  plaint- 
iffs, and  in  the  course  of  the  trial  the  defendants  gave  those  letters  in  evidence, 
together  with  one  written  to  them  by  the  plaintiffs  in  reply  to  the  last  of  their 
series.  In  that  letter  the  plaintiffs  refer  to  the  fact  that  the  defendants  claim 
a  dc*duction  of  five  cents  per  pound  on  a  specified  quantity  of  the  yarn,  and 
state  that  they  deduct  that  amount  from  the  bill,  adding  to  the  effect  that  it 
leaves  a  balance  due  of  $2,680.21,  etc. 

§  1073.  WJiere  an  admission  is  given  in  evicUmce  it  is  competent  to  Introdiute 
proof  that  it  was  made  /or  the  purpose  of  avoid! ng  litigation^  even  alilwugh  the 
admisftion  is  \n  writing. 

For  the  purpose  of  rebutting  any  alleged  admission  contained  in  that  letter, 
the  plaintiffs  gave  notice  to  the  defendants  to  produce  the  letters  written  by 
the  plaintiffs  in  reply  to  the  other  letters  to  them  given  in  evidence  by  the 
defendants.  Said  letters  not  having  been  produced,  and  it  appearing  that  no 
copies  had  been  kept,  and  that  the  originals  were  mislaid  or  lost,  parol  evidence 
of  their  contents  was  admitted,  which  showed  that  the  plaintiffs  denied  the 
assertion  of  the  defendants  that  the  yarn  was  of  a  lower  grade  than  the  con- 
tract required;  and  they  called  the  surviving  partner  of  the  firm,  who  was  the 
writer  of  the  letter  of  the  plaintiffs  given  in  evidence,  and  he  was  asked  by 
the  counsel  of  the  plaintiffs  whether  he  intended  in  and  by  that  letter  to  admit 
that  the  defendants'  claim  for  damages  was  valid,  and  that  the  yarn  was  below 
the  contract  grade;  to  which  question  the  counsel  of  the  defendant  objected, 
and  the  court  sustained  the  objection  and  excluded  the  testimony. 

Failing  in  that,  the  plaintiffs  then  asked  the  witness  whether  his  acceptance 
of  the  defendants'  proposition  to  deduct  five  cents  per  pound  from  the  quan- 
tity of  yarn  named  was  because  he  admitted  that  the  yarn  was  not  according 
to  contract  or  to  settle  a  controversy.  Seasonable  objection  was  made  to  the 
question  by  the  defendants;  but  the  court  overruled  the  objection,  and  the 
witness  answered  that  he  accejited  the  proposition  because  he  did  not  wish  to 
be  obliged  to  commence  a  law-suit  in  the  city  of  New  York,  and  to  incur  the 
expenses  of  a  trial  in  the  courts  of  that  state;  and  the  defendants  excepted  to 
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the  ruling  of  the  court,  which  is  the  foundation  of  the  second  assignment  of 
error. 

Evidence  was  then  introduced  by  the  plaintiffs  showing  that  the  defendants 
refused  to  pay  the  draft  for  the  balance,  making  that  deduction,  and  that  they 
demanded  the  same  reduction  in  price  upon  all  the  yarn  previously  manufact- 
ured and  delivered.  Certain  exceptions  were  also  taken  to  the  charge  of  the 
court,  but  they  are  not  embraced  in  the  assignment  of  errors,  and  for  that  rea- 
son will  not  be  re-examined. 

Doubtless  the  general  rule  is  that  it  is  the  province  of  the  court  to  construe 
written  instruments ;  but  it  is  equally  well  settled  that  where  the  eflPect  of  the 
instrument  depends  not  merely  on  its  construction  and  meaning,  but  upon  col- 
lateral facts  and  extrinsic  circumstances,  the  inferences  of  fact  to  be  drawn 
from  the  paper  must  be  left  to  the  jury,  or,  in  other  words,  where  the  eflFect  of 
a  written  instrument  collaterally  introduced  in  evidence  depends  not  merely- 
on  its  construction  and  meaning,  but  also  upon  extrinsic  facts  and  circum- 
stances, the  inferences  to  be  drawn  from  it  are  inferences  of  fact  and  not  of 
law,  and  of  course  are  open  to  explanation.  Etting  v.  The  Bank  of  the  United 
States,  11  Wheat.,  59;  Barreda  v.  Silsbee,  21  How.,  146,  167.  Other  cases 
have  been  decided  by  this  court  in  which  the  same  principle  was  applied,  and 
in  which  the  doctrine  is  more  fully  explained  and  illustrated.  lasigi  v.  Curtis, 
17  How.,  183,  196. 

Damages  were  claimed  by  the  plaintiff  in  that  case  for  a  false  representa- 
tion respecting  the  pecuniary  standing  of  a  third  person,  whereby  he,  the 
plaintiff,  had  been  induced  to  sell  goods  and  had  incurred  loss.  Letters  were 
introduced  and  facts  and  circumstances  connected  with  the  letters  proved;  and 
this  court  held  that  it  was  for  the  jury  to  say,  after  examining  the  letters  in 
connection  with  the  facts  and  circumstances,  whether  they  were  calculated  to 
inspire  and  did  inspire  a  false  confidence  in  the  pecuniary  responsibility  of  the 
party,  to  which  the  defendant  knew  he  was  not  entitled.  , 

Admissions  by  a  party  or  by  an  authorized  agent,  either  in  court  or  out, 
may  in  general  be  given  in  evidence;  but  the  circumstances  surrounding  the 
admission,  the  purposes  for  which  it  was  made,  and  the  conditions  attached  to 
it,  may  be  fully  shown.  It  may  not  infrequently  happen  that  the  party  making 
the  admission  is  not  bound  by  it  and  will  not  be  estopped  from  denying  its 
truth,  and  in  view  of  the  showing  on  both  sides,  allowing  each  to  prove  the 
whole  truth,  it  will  be  for  the  jury  to  determine  how  the  proof  stands  on  the 
facts  in  controversy  on  which  the  admission  is  claimed  to  bear.  Perry  v, 
Simpson  Waterproof  Manuf.  Co.,  40  Conn.,  313,  317. 

The  defendants  charged  at  the  trial  that  the  act  of  the  plaintiffs  in  making 
the  deduction  proposed  by  the  defendants  was  presumptive  evidence  that  the 
plaintiffs  admitted  that  they  had  not  fulfilled  their  contract.  This  was  ex- 
pressly denied  by  the  plaintiffs.  On  the  other  hand  the  plaintiffs  claimed  that 
their  act  in  making  the  deduction,  taken  in  connection  with  the  fact  that  they 
explicitly  denied  that  they  had  broken  their  contract,  was  presumptive  evi- 
dence, not  that  they  admitted  a  breach  of  the  contract,  but  that  they  made 
the  deduction  to  avoid  the  expense  of  litigation.  Neither  of  the  presump- 
tions was  contrary  to  the  language  of  the  letter,  and  inasmuch  as  it  was  doubt- 
ful what  the  precise  intent  of  the  writer  was,  it  is  clear  that  the  question  of 
intention  was  open  to  explanation. 

Parol  evidence  is  inadmissible  to  contradict  or  vary  the  language  of  a  valid 
written  instrument,  by  which  is  meant  that  the  language  employed  by  the 
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parties  in  making  it,  and  no  other,  must  be  used  in  ascertaining  its  meaning. 
Argument  to  support  that  proposition  is  unnecessary,  and  yet  it  is  universally 
admitted  that  it  may  be  read  in  view  of  the  subject-matter  and  the  attendant 
circumstances,  in  order  more  perfectly  to  understand  the  meaning  and  intent 
of  the  parties.     1  Greenl.  Ev.  (12th  ed.),  sec.  277. 

Written  instruments  as  used  in  the  rule,  says  Taylor,  include  not  only  rec- 
ords, deeds,  wills  and  other  instruments  required  by  statute  or  by  the  common 
law  to  be  in  writing,  but  everj'^  document  which  contains  the  terms  of  a  con- 
tract between  different  parties.  Text-writers  everywhere  support  that  rule; 
but  Taylor  admits  that  the  rule  will  not  strictly  apply  to  certain  less  formal 
documents,  of  which  he  gives  several  examples.     2  Taylor,  Ev.  ^Oth  ed.),  988. 

Extrinsic  evidence,  it  may  be  ajimitted,  is  not  admissible  in  ex]x>unding 
written  contracts  to  prove  that  other  terms  were  agreed  to  which  are  not  ex- 
pressed in  the  writing,  or  that  the  parties  had  other  intentions  than  those  to 
be  inferred  from  it;  still  it  is  competent,  said  Shaw,  C.  J.,  to  offer  parol  evi- 
dence to  prove  facts  and  circumstances  respecting  the  relations  of  the  parties, 
the  nature,  quality  and  condition  of  the  property  which  constitutes  the  sub- 
ject-matter respecting  which  it  was  made.  Knight  v.  The  New  England 
Worsted  Co.,  a  Cush.  (Mass.),  271-283. 

Where  a  party  was  about  to  publish  an  advertising  chart,  and  the  defendant 
promised  in  writing  to  pay  him  $50  for  inserting  his  business  card  in  two  hun- 
dred copies  of  the  chart,  the  supreme  court  of  Massachusetts  held,  in  an  ac- 
tion to  recover  the  amount,  that  parol  testimony  was  admissible  for  the 
interpretation  of  the  contract  and  its  application  to  the  subject-matter;  that  at 
the  time  of  the  making  of  the  agreement  the  plaintiff  represented  and  promised 
that  his  chart  should  be  composed  of  a  certain  material  and  be  published  in  a  cer- 
tain manner.  In  disposing  of  the  case  the  court  advert  to  the  rule  that  the  obli- 
gation of  a  written  contract  cannot  be  abridged  or  modified  by  parol  evidence, 
but  add  that  it  is  equally  well  settled  that,  for  the  purpose  of  applying  the 
terms  to  the  subject-matter,  and  removing  or  explaining  any  uncertainty  or 
ambiguity  which  arises  from  such  application,  parol  testimony  is  legitimately 
admissible,  and  for  that  purpose  all  the  facts  and  circumstances  of  the  trans- 
action out  of  which  the  contract  arose,  including  the  situation  and  relation  of 
the  parties,  may  be  shown.  Authorities  in  great  numbers  are  cited  in  sup- 
port of  the  proposition ;  and  the  court  further  say,  that  the  purpose  of  all 
such  evidence  is  to  ascertain  in  what  sense  the  parties  themselves  used  the 
ambiguous  terms  in  the  writing  which  sets  forth  their  contract.  Stoops  v. 
Smith,  100  Mass.,  63-66. 

Apply  the  strictest  rule  to  the  question  and  it  is  clear  that  the  ruling  of  the 
circuit  court  is  correct,  as  the  answer  of  the  witness,  which  was  admitted,  did 
not  tend  in  any  view  to  contradict  anything  stated  in  the  letter;  but  the  rul- 
ing of  the  court  may  also  be  sustained  upon  the  ground  that  the  letter  was 
a  mere  offer  of  compromise,  which  could  not  prejudice  the  rights  of  the 
plaintiffs,  especially  as  the  record  shows  that  the  defendants  subsequently  re- 
fused to  pay  the  draft  drawn  for  the  balance. 

S  1074.    Written  offers  of  oompromhe  may  he  explained  hy  oral  evidence. 

Offers  of  compromise  to  pay  a  sum  of  money  by  the  way  of  compromise, 
as  a  general  rule,  are  not  admissible  against  tlie  party  making  the  offer;  but 
if  admitted,  it  is  clear  that  the  offer  is  open  to  explanation,  no  matter  whether 
it  was  bv  letter  or  bv  oral  communication,  (rerrish  v.  Sweetser,  4  Pick.,  374; 
Bridge  Company  v.  Granger,  4  f'onn.,  142,  14S;  Stranahan  v.  East  Iladdam, 
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11  id.,  607,  618.  By  all  or  nearly  all  the  cases  the  rule  as  established  is  not 
that  an  admission  made  during  or  in  consequence  of  an  effort  to  compromise 
is  admissible,  but  that  an  offer  to  do  something  by  the  way  of  compromise,  as 
to  pay  sums  of  money,  aliow  certain  prices^  deliver  certain  property,  or  makp- 
certain  deductions^  and  the  like,  shall  be  excluded.  These  cannot  be  called  ad- 
missions, as  they  were  made  to  avoid  controversy  and  to  save  the  expenses  of 
vexatious  litigation. 

Decided  cases  mav  be  found  where  it  is  said  that  the  evidence  is  admissible 
unless  the  offer  made  was  stated  to  be  without  prejudice;  but  the  rule  in  gen- 
eral, both  in  England  and  the  United  States,  is  that  the  offer  will  be  presumed 
to  have  been  made  without  prejudice  if  it  were  plainly  an  offer  of  compromise. 
Lofts  V.  Hudson,  2  Man.  &  K.,  481-484;  Phil.  Ev.*^  (5th  Am.  ed.),  427,  note 
124;  1  Greenl.  Ev.,  sec.  192.  SuflSce  it  to  say  that  such  evidence  having  been 
admitted,  it  was  clearly  competent  to  give  evidence  to  explain  it,  especially  as 
the  evidence  given  did  not  contradict  any  of  the  terms  of  the  letter  introduced 
by  the  defendants. 

Jvdginent  affirmed. 

ATKINSON  17.  CUMMINS. 
(9  Howard,  47^-486.     1849.) 

Error  to  U.  S.  Circuit  Court,  Western  District  of  Pennsylvania. 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. — The  single  question  in  this  case  arises  on  a  bill  of 
exceptions  to  the  admission  of  certain  testimony.  In  oi-der  to  judge  of  its 
correctness,  we  must  ascertain  what  was  the  matter  in  dispute  before  the  jury 
at  the  time  the  testimony  was  oflPercd  and  received. 

The  action  was  ejectment  for  a  tract  of  land  containing  one  hundred  and 
fifty-eight  and  one-half  acres.  In  1822,  George  Pumroy  was  owner  of  this 
tract,  and  also  of  another  of  three  hundred  and  twenty-six  and  one-half  acres, 
lying  near  to  it,  but  not  adjoining.  A  judgment  had  been  obtained  against 
Pumroy  for  the  sum  of  $400,  and  an  execution  issued,  on  which  the  sheriff 
returned  that  he  had  levied  on  "  a  certain  tract  of  land,  situate  in  Derrv  town- 
ship,  adjoining  lands  of  James  Henry  "  (and  a  number  of  others),  *'  containing 
four  hundred  acres,  more  or  less,,  of  which  sixty  acres  were  cleared  land,  ami 
thirty  acres  of  meadow,  and  on  which  were  erected  a  grist-mill,  dwelling- 
house,"  etc.,  Qtc.  A  sale  was  made  by  the  sheriff  under  a  writ  of  veiiditiani 
exponas^  and  a  deed  delivered  by  him  to  John  Rhey,  legally  conveying  to  him 
the  tract  of  land  as  described  in  the  levy.  Under  this  deed,  Ehey  took  posses- 
sion of  the  tract  of  three  hundred  and  twenty-six  and  one-half  acres,  on  which 
the  grist-mill  was  erected,  and  has  held  it  from  the  year  1822  till  the  present 
time.  In  1841,  he  made  a  conveyance  to  Isaac  Atkinson,  the  plaintiff's  lessor, 
a  citizen  of  Ohio,  in  whose  name  the  present  ejectment  was  instituted  for  the 
other  tract,  owned  by  Pumroy,  of  one  hundred  and  fifty-eight  and  one-half 
acres,  and  now  in  the  possession  of  the  defendant  Cummins. 

The  only  evidence  offered  in  support  of  the  plaintiff's  claim  was,  that  two 
of  the  adjoining  tracts  called  for  as  boundaries  in  his  deed  did  not  adjoin  the 
mill  tract  of  three  hundred  and  twenty-six  and  one-half  acres,  but  were  con- 
tiguous to  and  adjoined  the  tract  of  one  hundred  and  fifty-eight  and  one-half 
acres.  It  was  admitted  that  all  the  other  parts  of  the  description  correctly 
applied  to  the  larger  tract,  but  it  was  contended  that,  if  this  portion  of  the 
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description  applied  only  to  the  other,  the  levy  and  deed  for  this  reason  included 
both. 

The  defendant,  on  the  contrary,  insisted  that  the  levy  and  sale  did  not  em- 
brace any  part  of  the  land  in  dispute,  and  gave  evidence  to  prove  that  it  was 
a  distinct  and  separate  tract  of  land,  having  a  house,  barn,  orchard  and  one 
hundred  acres  of  cleared  land,  not  occupied  or  used  in  connection  with  the 
larger  or  mill  tract.  They  contended  also  that  the  deed  called  for  but  one  tract 
of  land,  which  was  well  described,  except  in  this  one  particular,  which  was 
evidently  an  ambiguity,  caused  by  a  mistake  of  the  sheriflf  in  making  his  levy. 

The  defendant  might,  perhaps,  have  safely  rested  his  case  on  the  evidence 
as  it  now  stood,  but  in  order  to  remove  all  possible  doubt,  he  offered  to  prove 
by  the  sheriflf  "how  the  mistake  in  the  description  occurred;  and  that  the  pur- 
chaser and  other  bidders  at  the  sale  had  remarked  this  ambiguity  in  the  de- 
scription, and  were  informed  how  it  happened,  and  were  perfectly  aware  that 
but  one  tract  was  levied  on  and  offered  for  sale,  called  the  mill  tract.  That 
Rhey,  the  purchaser,  was  fully  aware  of  it,  and  accordingly  claimed  and  took 
possession  of  the  mill  tract  only ;  that  the  sheriff,  having  afterwards  heard  a 
report  that  Khey  was  asserting  a  claim  to  the  property  in  dispute,  took  occa- 
sion to  inquire  of  him  if  it  was  true;  and  tjiat  Rhey  replied,  'that  if  he  had 
said  so  it  was  only  in  jest ;  that  he  had  bought  and  paid  for  one  tract  only,  and 
to  claim  them  both  would  be  too  much  like  putting  his  hand  in  his  neighbor's 
pocket  and  robbing  him.' "  To  the  reception  of  this  testimony  the  plaintiflTs 
counsel  objected,  and  the  admission  of  it  by  the  court  forms  the  subject  of  the 
bill  of  exceptions  now  under  consideration. 

§  1075.  Parol  testimony  may  he  received,  not  to  contradict^  but  to  explain  and 
amfirm,  a  sheriff^ h  levy  and  deed. 

It  is  contended  that  this  testimony  ought  not  to  have  been  received,  because 
**the  \e\y,  fieri  faciasy  venditioni  exponas,  sheriff's  deed,  etc.,  are  records,  and 
parol  evidence  is  not  admissible  to  contradict,  vary  or  limit  the  description  of 
the  premises  contained  in  them."  This  proposition  is  undoubtedly  true.  But 
it  assumes  the  very  fact  in  dispute,  and  on  which  the  jury  were  about  to  pass, 
on  parol  proof  given  by  both  parties.  It  is  true  that,  if  a  sheriff  levies  on  a 
whole  tract  of  land,  and  describes  it  accurately  in  his  levy  and  deed,  parol 
testimony  cannot  be  received  to  show  that  he  intended  to  sell  less  than  his  deed 
describes,  or  that  he  excepted  a  part  of  the  premises  at  the  time  of  the  sale. 

But  that  is  not  the  case  before  us.  The  testimony  offered  is  not  to  contra- 
dict the  levy  and  deed,  but  to  explain  and  confirm  them.  The  plaintiff's  testi- 
mony had  shown  that  there  was  a  latent  ambiguity  on  the  face  of  his  deed. 
It  purported  to  convey  a  single  tract  of  land ;  it  described  one  tract  com- 
pletely, with  a  single  exception  which  applied  to  another.  It  might  be  void 
for  uncertainty,  if  its  description  equally  applied  to  two  tracts,  while  it  clearly 
purported  to  convey  but  one.  It  might  convey  one,  and  the  part  of  the  de- 
scription which  did  not  apply  to  that  would  be  rejected  as/alsa  demonstration 
or  misdescription.  Or  it  might  possibly  be  intended  to  convey  both;  but  in 
the  present  case  the  latter  supposition  had  hardly  a  shade  of  probability  to  sup- 
port it. 

It  would  be  of  little  profit  to  notice  the  infinite  variety  of  cases  on  this  sub- 
ject, or  to  seek  for  one  precisely  in  point  with  the  present.  The  general  rule 
is  well  stated  by  Tindal,  chief  justice,  in  the  case  of  Miller  v.  Travers,  8 
Bingb.,  244,  that  "  in  all  cases  where  a  difficulty  arises  in  applying  the  words 
of  a  will  or  deed  to  the  subject-matter  of  the  devise  or  grant,  the  difliculty  or 
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ambiguity  which  is  introduced  by  the  admission  of  extrinsic  evidence  may  be 
rebutted  or  removed  by  the  production  of  further  evidence  upon  the  same  sub- 
ject calculated  to  explain  what  was  the  estate  or  subject-matter  really  intended 
to  be  granted  or  devised." 

The  deed  in  this  case  called  for  but  a  single  tract  of  land;  the  purchaser  had 
himself  taken  possession  and  held  up  to  certain  boundaries  for  near  twenty 
vears,  and  had  thus  bv  his  acts  ffiven  his  own  construction  of  an  ambiguity  in 
his  deed  which  he  now  showed  by  extrinsic  evidence  to  exist.  The  evidence 
oflFered  tended  to  confirm  what  appeared  on  the  face  of  the  deed,  that  but  one 
tract  was  sold;  that  the  practical  location  of  his  grant  made  by  the  purchaser 
was  correct;  that  he  had  not  acted  under  a  mistake  of  his  just  rights,  but  had 
a  due  appreciation  of  the  merits  of  the  claim  now  set  up  to  the  land  in  ques- 
tion. This  testimony  may  have  been  superfluous  and  unnecessary,  but  was 
not  irrelevant  or  illegal.  It  did  not  contradict  the  record  or  deed  under  which 
the  plaintiff  claimed,  but  showed  the  gross  injustice  of  the  claim  now  attempted 
to  be  established  under  cover  of  an  ambiguity  in  their  terms.  The  judgment 
of  the  circuit  court  is,  therefore,  affirmed. 

DEERY  V.  CRAY. 
(10  Wallace.  268-272.     1869.) 

Error  to  U.  S.  Circuit  Court,  District  of  llarvland. 

Statement  of  Facts. —  This  is  an  action  of  ejectment  to  recover  a  portion 
of  the  southern  half  of  Kent  Fort  Manor,  in  Kent  county,  Maryland,  which 
manor  is  a  peninsula  attached  to  the  main  land  on  its  north  side.  Each  party 
claimed  title  from  Samuel  L.  Chew,  the  plaintiff,  as  heir  of  Lowman  Chew, 
showing  2iprhna  facie  title  by  descent. 

The  defendant  then  offered  a  deed  from  said  Samuel  Chew  to  his  mother, 
Elizabeth,  conveying  "all  that  moiety  or  half  part  of  a  tract  of  land  called 
Kent  Fort  Manor,  lying  and  being  in  Kent  Island,  in  Queen  Anne's  county, 
being  all  that  part  of  said  tract  of  land  which  lies  to  the  south  westward  of  a 
line  beginning  on  Northwest  creek  and  running  an  easterly  course,  agreeable 
to  the  plat  of  said  land  made  by  AVilliam  Brown,  of  Anne  Arundel  county,  in 
such  manner  as  to  comprehend  one-half  of  the  number  of  acres  of  the  whole 
tract,  the  said  line  to  be  run  and  ascertained  under  the  direction  of  John 
Thomas,  Esq.,  of  Anne  Arundel  county." 

Objection  being  made  to  this  deed  for  uncertainty,  unless  the  plat  referred 
to  was  produced,  the  court  permitted  it  to  be  read,  subject  to  exclusion  if,  when 
all  the  evidence  were  in,  it  could  not  affect  the  title.  Then  to  show  the  exist- 
ence of  the  line  mentioned,  the  defendant  offered  the  foUowmg  evidence :  A 
map  on  record  in  a  chancery  suit  in  Maryland  showing  a  division  of  the  manor 
into  two  equal  parts,  made  by  a  straight  line  beginning  on  Northwest  creek 
and  running  to  the  eastern  shore;  also,  deeds  from  Elizabeth  Chew  and  others 
.  of  her  half  part  of  the  manor,  to  Arthur  Bryan,  as  whose  heir  Susanna  Tait,  in 
partition  in  said  suit,  was  allotted  the  southern  half  of  the  manor;  also  the 
testimony  of  a  witness  that  he  knew  the  land  for  sixty  years,  when  a  fence 
divided  it  into  two  portions,  and  Tait  claimed  the  southern  portion  up  to  the 
fence;  that  when  Samuel  Chew  lived  on  the  north  half,  he  and  Tait  rearranot?d 
the  fence  and  recognized  it  as  their  common  boundary.  The  defendants  also 
read  in  evidence  a  mortgage  from  the  plaintiff,  executed  ten  months  prior  to 
institution  of  this  suit. 
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Opinion  by  Mk.  Justice  Miller. 

The  objection  to  the  deed  of  1787,  from  Samuel  Lloyd  Chew  to  his  mother, 
Ehzabeth  Chew,  is,  that  the  description  of  the  land  conveyed  is  so  uncertain  as 
to  render  the  deed  void.  The  plaintiff  excepted  to  the  introduction  of  this 
deed,  unless  the  plat  therein  referred  to  as  made  by  Brown  was  produced  and 
its  lines  shown;  but  the  court  permitted  the  deed  to  be  read,  subject  to  the 
right  of  the  plaintiff  to  exclude  the  same  hereafter,  if  upon  the  closing  of  tlie 
testimony  it  should  not  have  been  legally  and  sufficiently  applied  by  defend- 
ants to  the  maintenance  of  the  issue  on  their  part. 

^  1076.  Vnlens  the  uncertainty  in  the  description  In  a  deed  he  a  patent  am- 
hifjultyy  or  inherent  In  ths  essence  of  the  description^  rendering  it  incapable  of 
ftrlng  applied  to  the  subject-matter ^  t/te  deed  Is  admissible  In  evidence^  subject  to 
the  fffect  of  it  as  to  title  when  all  the  evidence  Is  in. 

Now,  unless  the  deed  is  so  fatally  defective  as  that  no  subsequent  competent 
evidence  could  make  it  good  in  point  of  description,  the  court  did  not  exceed 
its  just  discretion  in  permitting  it  to  be  read.  In  other  words,  if  the  uncer- 
tainty was  a  patent  ambiguity,  an  uncertainty  which  inhered  in  the  essence  of 
the  description,  rendering  it  incapable  of  being  applied  to  the  subject-matter, 
then  the  deed  was  void  absolutely,  and  should  not  have  been  admitted.  Oth- 
erwise it  was  well  admitted. 

But  this  does  not  seem  to  us  to  be  the  character  of  the  instrument.  All  the 
iHDundaries  given  are  well  known  and  easily  identified,  except  one.  This  one 
is  to  separate  the  southwestern  half  of  the  manor  from  the  other  half.  The 
division  is  to  be  into  moieties  exactly  equal  in  quantity.  Now,  it  is  entirely 
clear,  that  if  vou  irive  a  survevor  the  number  of  acres  of  the  whole  tract,  and 
the  point  on  the  Northwest  creek  where  the  division  line  is  to  commence,  he 
can  then  determine  mathematically  the  course,  the  distance,  and  the  terminus 
of  a  straight  line  runninii:  an  easterlv  direction  which  will  divide  the  manor 
e(jiially. 

It  may  be  conceded  that  if  there  was  nothing  referred  to  in  the  deed  by 
which  the  commencement  of  this  line,  or  any  other  part  of  it,  could  at  the  date 
of  the  deed  have  been  fixed,  that  it  would  have  presented  a  patent  ambiguity. 
But  if  there  was  anything  by  which  either  the  beginning  or  the  end  of  the  line 
could  have  been  located,  then  the  whole  of  it  could  have  been  located.  On 
this  point  the  deed  seems  sufficiently  clear  in  two  particulars.  First,  the  line 
was  to  be  run  agreeable  to  the  plat  of  land  made  by  Willii^m  Brown,  of  Anne 
Arundel  countv.  Second,  it  was,  with  this  aid,  to  be  run  under  the  direction 
of  John  Thomas,  of  said  county.  Now  what  is  the  meaning  of  this,  fairly 
construed?  It  is  that  the  grantor  conveys  one-half  in  quantity  of  the  land. 
It  is  to  be  divided  by  a  line  running  from  the  creek  eastwardly,  and  there  is  a 
plat  of  this  land  made  by  William  Brown,  which  shows  this  line,  which  is  to 
he  run  out  on  the  ground  according  to  the  plat,  under  the  direction  of  John 
Thomas.  The  deed,  therefore,  refers  perspicuously  to  the  means  which  ren- 
ders certain  the  description.  ^^  Amblgultas  pate/iSy'^  says  Lord  Bacon,  "  is  that 
which  api>ears  to  be  ambiguous  upon  the  deed  or  instrument;  laten-s  is  that 
which  seemeth  certain  and  without  ambiguity,  for  anything  that  ap])eareth 
ujx>n  the  deed  or  instrument;  but  there  is  some  collateral  matter  out  of  the 
<leed  that  breedeth  the  ambiguity." 

So  here  the  deed  on  its  face  presoiited  no  apparent  uncertainty.  It  is  only 
when  we  come  to  a[)ply  it,  and  are  unable  to  find  or  identify  the  plat  made 
by  Brown  or  the  line  run  by  Thomas,  that  there  is  any  difficulty.     The  cases 
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relied  on  by  counsel  for  the  plaintiff  to  show  that  the  courts  of  Maryland 
have  established  a  different  doctrine  are  not  inconsistent  with  what  we  have 
said. 

In  Fenwick  v,  Floyd's  Lessee  [1  Ilarr.  &  G.,  172],  the  land  was  described  as 
"part  of  Eesurrection  Manor,  containing  two  hundred  and  fifty-one  aci-es 
more  or  less."  Resurrection  Manor  was  a  large  tract  of  four  thousand  acres, 
and  the  sheriff  levied  on  and  sold  two  hundred  and  fifty-one  acres  of  it,  with 
no  other  description  than  that  just  stated.  Nothing  else  was  shown  by  which 
this  quantity  could  be  located  or  identified,  and  the  description  was  clearly  a 
patent  ambiguity  on  which  the  levy  and  sale  was  rejected  as  evidence. 

In  Thomas'  Lessee  v.  Turvey  [1  Harr.  &  G.,  437],  three  levies  and  execution 
sales  were  rejected,  the  schedules  of  which  described  the  land  as  "  part  of  Bor- 
ough Hall,  containing  the  supposed  quantity  of  one  hundred  and  thirty  acres 
of  land,  more  or  less."  Borough  Hall  was  a  tract  of  five  hundred  acres,  ifhd 
there  'was  nothing  by  which  the  location  of  the  one  hundred  and  thirtj'^  acres 
could  be  shown,  nor  any  evidence  that  it  had  ever  been  located. 

In  Hammond's  Lessee  v.  Norris  [2  Harr.  &  J.,  130],  the  description  in  the 
deed  was,  "all  these  two  parcels  of  land,  being  parts  of  a  tract  of  land  called 
Wood's  Enclosure,  and  sold  to  said  John  Howard  by  Joseph  Wood,  one  parcel 
containing  eighty-six  acres,  the  other  ninety -four  acres,  as  by  deed  duly  made 
and  recorded  in  Frederick  county  appears."  The  court  overruled  plaintiff's 
objection,  and  permitted  the  deed  to  be  read  in  evidence,  but,  as  it  subse- 
quently appeared  that  there  was  no  such  deed  as  that  referred  to  on  record  in 
Frederick  county,  and  as  no  other  Batisfactory  proof  was  made  of  the  location 
of  these  tracts  within  the  larger  tract  of  Wood's  Enclosure,  the  court  finally 
held  that  it  conveyed  no  title.  That  is  just  in  accordance  with  the  action  of 
the  court  on  this  case  in  admitting  the  deed  to  be  read  in  evidence,  subject  to 
the  effect  of  it  as  to  title,  when  all  the  evidence  should  be  in. 

This  leads  us  next'to  inquire  whether  defendants  have  shown  by  satisfac- 
tory and  competent  evidence  that  this  northern  line  had  an  existence,  so  as  to 
enable  us  to  determine  what  is  the  south  half  of  the  manor. 

§  1077.  Where  a  deed  calls  for  a  plat  to  show  a  hound'ary  linSy  the  existence 
of  such  line  and  its  location  can  he  shown  hy  otlier  emdenoe. 

Upon  this  point  it  does  not  seem  to  us  there  can  be  any  doubt,  for  though 
the  plat  of  William  Brown  is  not  produced,  nor  is  it  proved  expressly  that  the 
line  was  ever  run  under  the  direction  of  Mr.  Thomas,  yet  there  is  as  much  evi- 
dence as  can  possibly  be  expected  to  be  produced  after  the  lapse  of  eighty 
years,  that  such  a  line  was  run,  and  that,  with  such  slight  changes  as  the  hold- 
ers of  the  title  on  each  side  of  it  made  by  consent  and  for  their  mutual  con- 
venience, a  fence  has  been  standing  along  that  line  ever  since. 

And  this  does  not  depend  solely  upon  parol  evidence.     The  map  in  the 

chancery  suit  in  Maryland,  filed  in  1802;  the  deeds  produced,  and  the  proof 

made  by  the  ancient  witness,  with  the  other  testimony  produced,  we  think 

quite  sufficient  to  show  that  the  line  mentioned  in  the  deed  of  Samuel  Lloyd 

Chew  to  his  mother  was  run  and  established;  that  with  the  chancre  made  bv 

Tait  and  Samuel  A.  Chew  for  convenience,  it  has  remained  the  line  to  the 

present  time,  and  that  the  parties  claiming  the  north  and  south  parts  of  the 

manor  have  recognized  that  fence  for  over  thirty-five  years  as  the  line  dividin*r 

their  estates.     We  add  further,  that  as  this  testimony  is  uncontradicted,  it  is 

conclusive  against  the  claim  set  up  by  plaintiff  of  any  title  derived  from 

Samuel  A.  Chew,  and  of  her  case.     Sargent  i\  Adams,  3  Grav,  72;  Bertsch  r. 
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The  Lehigh  Coal  Co.,  4  Kawle,  139;  Munroe  v.  Gates,  48  Me.,  463;  Beed  v. 
Proprietor,  etc.,  8  How.,  289;  Noonan  v,  Lee,  2  Black,  499. 

It  is  unnecessary  to  inquire  into  the  effect  of  the  mortgage  given  by  plaint- 
iff on  her  title,  as  we  have  already  stated  that  she  had  none  on  which  the 
jury  could  have  found  a  verdict  in  her  favor,  and  the  error,  if  there  was  one 
in  the  instructions  of  the  court  on  that  subject,  could  work  her  no  injury. 
Ryder  t;.  Womb  well,  Law  Rep.,  4  Exch.,  32;  Giblin  v.  Mullen,  id.,  2  Privy 

Council  Appeal,  317. 

Judgment  affirmed, 

SHEFFIELD  v.  PAGE  —  SAME  i?.  FOSTER. 
(District  Court  for  MassachusettB :  1  Sprague,  285-289.    1855.) 

Statement  of  Facts. —  Libels  by  a  mate  for  wages,  and  for  a  wrongful  dis- 
charge at  Calcutta.  Two  sets  of  articles  were  produced,  only  one  of  which 
contained  the  libelant's  name.  The  respondents  alleged  a  voyage  from  San 
Francisco  to  Calcutta,  and  the  articles  signed  purported  to  be  for  a  voyage 
from  San  Francisco  to  Calcutta  and  contained  no  rate  of  wages.  Libelant 
offered  parol  evidence  that  he  shipped  for  a  voyage  from  San  Francisco  to 
Boston,  via  Calcutta,  and  at  a  specified  rate  of  wages. 

Opinion  by  Sprague,  J. 

Several  questions  arise  in  this  case.  1st.  Were  any  articles  signed  by  the 
libelant?  2d.  If, so,  for  what  voyage?  And  3d.  If  for  the  voyage  alleged 
by  the  respondents,  can  parol  evidence  be  admitted  to  show  that  the  parties 
contracted  for  a  voyage  to  Boston,  via  Calcutta;  and  what  effect  shall  be  given 
to  that  evidence?  On  the  whole,  I  think  there  is  satisfactory  evidence  that 
the  articles  were  signed;  and  I  think  the  articles  signed  were  for  a  voyage  to 
Calcutta,  as  claimed  by  the  respondents.  Is  parol  evidence,  then,  admissible 
to  show  a  contract  for  a  voyage  to  Boston?  The  argument  urged  is  that 
the  articles  do  not  contain  the  whole  contract  and  are  not  inconsistent  with 
evidence  of  a  contract  to  continue  the  voyage  to  Boston,  after  arriving  at  Cal- 
cutta. And  there  is  certainly  plausibility  in  this  view.  The  cases  upon  this 
subject  are  so  numerous  and  so  various  that  perhaps  it  is  not  easy  to  reconcile 
aU  of  them;  yet  the  true  principle  is  not  difficult  of  discovery. 

§  1078.  A  written  contract  cannot  he  varied  hy parol;  hut  an  agreement  dis- 
tinct from  the  written  contract  m,ay  he  proved  hy  parol. 

An  agreement,  distinct  from  that  contained  in  tlie  writing,  can,  of  course, 
be  proved  by  parol;  but  nothing  can  be  introduced  to  change  the  written  con- 
tract; and  if  the  whole  matter  is  one  contract,  made  at  one  time,  parol  evi- 
dence that  a  part  was  omitted  is  not  admissible,  for  that  would  be  inconsistent 
with  and  would  affect  the  writing. 

§  1079.  When  a  writing  purports  on  its  face  to  contain  the  whole  a>gree7nent, 
to  add  anything  to  it  is  to  alter  and  vary  it. 

When  the  writing  purports  on  its  face  to  contain  the  whole  agreement  rela- 
tive to  its  subject-matter,  to  add  anything  to  it  is  to  alter  and  vary  it.  Sup- 
pose a  farmer  were  to  hire  a  laborer,  at  a  specified  rate  of  wages,  for  six 
months,  from  the  Ist  day  of  April,  by  a  contract  in  writing;  could  the  laborer 
l>rove  by  parol  that  the  agreement  was  for  twelve  months,  and  thus  get  the 
higher  rate  of  wages  during  the  winter?  Such  evidence  would  change  the 
contract  as  it  appeared  in  the  writing,  and  would  make  it  less  favorable  to 
one  of  the  parties  than  the  written  agreement.     Now,  the  case  before  us  is 
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substantially  the  same.  Wages  were  higher  at  San  Francisco  than  at  Calcutta; 
and  to  permit  the  mate  to  prove  a  contract  to  Boston  would  make  the  owner 
pay  a  higher  rate  from  Calcutta,  and  would  thus  injuriously  vary  his  contract. 
So,  if  the  reverse  w^ere  the  case,  the  mariner's  contract  would  be  changed  to 
his  injury,  by  parol  evidence  of  an  agreement  to  go  farther,  at  the  lower  rate. 

§  1080.  hut  when  a  written  contract  is  incomplete  on  iUface^  and  t<xciily 

refers  to  parol  eoidence^  sttch  evidence  mny  he  admitted. 

But,  in  this  case,  another  principle  is  applicable.  Here  there  is  a  ])alpable 
defect  in  the  written  contract.  It  does  not  appear  to  contain  the  whole  agree- 
ment. When  the  written  contract  is  incomplete  on  its  face,  and  tacitly  refers 
to  parol  evidence,  such  evidence  may  be  admitted.  By  the  shipping  articles, 
the  libelant  agrees  to  go,  as  first  mate,  to  Calcutta,  but  no  wages  are  specified. 
Does  that  mean  that  he  is  to  go  for  nothing?  That  certainly  is  not  the  infer- 
ence to  be  drawn  in  case  of  mariners'  articles.  When  services  are  contracted 
for,  and  there  is  no  expectation  that  the  seaman  will  be  better  oflF,  at  the  end 
of  the  voyage,  it  is  not  to  be  inferred  that  his  services  were  to  be  gratuitous. 
Compensation  was  to  be  made. 

§  1081.  Where  a  mate  signed  articles  for  a  voyage  from  San  Francisco  to 
Caloutta^  no  wages  heing  specified^  he  was  permitted  to  prove  hy  parol  tJiat  the  voy- 
cu/e  was  from,  San  Francisco  to  Boston^  via  Cahutta^for  a  certain  rate  of  wages 
per  month. 

But  that  part  of  the  agreement  which  determined  the  amount  was  not  re- 
duced to  writing  and  may  be  proved  by  parol.  It  may  be  said  that  by  the 
agreement,  as  proved,  the  mate  was  to  receive  $50  a  month,  a^d,  therefore,  we 
may  allow  that  amount  until  the  vessel  arrived  at  Calcutta,  without  admitting 
parol  evidence  of  the  voyage  to  Boston.  But  that  would  not  be  a  true  view 
of  the  evidence.  The  rate  of  wages  at  San  Francisco  was  more  than  $50  to 
Calcutta,  but  less  from  that  place  to  Boston.  And  a  part  of  the  compensation 
to  the  mate,  for  going  to  Calcutta,  was  the  promise  of  the  same  rate  of  wages 
to  Boston.  And  this  part  of  his  compensation  is  provable,  at  the  same  time 
and  by  the  same  evidence,  as  the  other;  both  being  embraced  in  one  contract. 
Wages  to  Boston  were  an  essential  part  of  the  consideration ;  and  if  the  parol 
evidence  come  in  at  all,  it  must  come  in  to  show  the  exact  consideration.  Such 
evidence  being  then  admitted,  it  is  proved  very  clearly  that  the  contract  was, 
as  is  alleged  by  the  libelant,  for  a  voyage  from  San  Francisco,  via  Calcutta, 
to  Boston. 

§  1082.  Where  a  mate  was  wrongfully  discharged  in  a  foreign  port^  and  came 
horns  hefore  the  inaM^  on  another  vessel^  the  court  decreed  him  his  wages  and  ex- 
penses until  his  return  home^  without  deducting  what  he  earned  hefore  the  masL 

The  libel  is  sustained,  and  I  decree  wages  to  Boston,  with  the  expenses  in- 
curred in  Calcutta,  and  interest  up  to  the  date  of  the  decree.  I  shall  not 
deduct  the  money  earned  by  the  libelant  on  his  return.  It  is  true,  a  mariner 
discharged,  under  such  circumstances,  is  not  at  liberty  to  aggravate  the  dam- 
ages for  Avhich  the  owners  are  liable,  by  incurring  unnecessary  expenses  or 
refusing  to  earn  wages  on  his  homeward  passage,  when  proper  opportunity 
is  offered.  If  this  libelant  could  have  had  the  situation  of  mate  in  a  vessel 
home,  he  might  have  been  bound  to  accept  it;  but  he  was  under  no  obligation 
to  serve  as  a  common  sailor,  and  the  owners  had  no  claim  to  a  deduction  by 
reason  of  wages  so  earned.  Indeed,  he  might  have  taken  a  cabin  passage  at 
their  expense.  Allowing  him  wages  and  his  expenses  up  to  the  time  of  his 
reaching  Boston  will  not  be  more  than  an  indemnity. 
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The  libel  against  the  master  depends  on  the  same  state  of  facts,  and  rests  on 
the  ground  that  a  wrong  has  been  committed,  for  which  the  libelant  is  en- 
titled to  a  remedy  against  the  master,  but  not  against  the  owners. 

§  1083.  Where  a  mariner  recovers  wages  and  damages  against  the  owners  for 
a  wrongful  discharge  hy  the  master^  he  has  n^  further  claim  against  the  master. 

The  question,  then,  comes  to  this:  Can  he  recover  anything  against  the 
master  which  he  could  not  recover  against  the  owners?  What  i» there  against 
the  master?  Nothing  but  the  violation  of  the  contract.  The  master  said  the 
contract  was  at  an  end,  and  that  the  libel^^nt  should  remain  at  Calcutta,  and 
left  him  to  take  the  consequences.  But  it  was  not  at  an  end,  and  being  a  con- 
tract with  the  owners,  made  through  their  agent,  they  are  liable  for  all  the 
damages  sustained  by  its  violation;  and  there  is,  in  this  case,  no  ground  for 
any  additional  claim  against  the  master. 

I  shall  dismiss  this  libel,  therefore,  and,  as  it  was  unnecessarily  brought,  I 
shall  decree  sufficient  costs  to  the  respondent  to  compensate  for  the  trouble  of 
filing  the  answer,  but  no  more.  In  the  first  suit,  decree  for  the  libelant  for 
$t>()0,  the  amount  claimed,  and  costs.  In  the  second,  libel  dismissed  with  $10 
costs  to  the  respondent. 

LAFITTE  17.  SHAWCROSS. 
(Circuit  Court  for  Louisiana :  12  Federal  Reporter,  619-522.    1888.) 

Opinion  by  Billings,  J. 

Statement  of  Facts. —  In  tliis  case  the  plaintiflf  had  been  the  agent  of  the 
defendant  in  the  purchase  of  cotton.  His  commissions  ordinarily  had  been 
three-fourths  per  cent,  upon  the  purchases.  To  recover  these  commissions 
upon  that  basis  this  suit  is  brought.  It  appeared  in  evidence  that  some  differ- 
ence existed  between  the  plaintiff  and  defendant  as  to  what  the  commissions 
should  be  for  the  months  of  September,  October  and  November,  1880,  and 
that  on  the  18th  day  of  November  the  plaintiff  handed  to  the  defendant  the 
following  letter,  signed  by  him : 

"  New  Orleans,  18th  November,  1880. 
"  R.  Shawcross,  Esq.  : 

'^  Dear  Sir  —  Having  conversed  with  you  this  A.  M.  upon  your  business,  I 
will  agree  to  charge  you  onl}'  three-eighths  of  one  per  cent,  on  all  business 
done  during  the  months  of  September,  October  and  November,  1880. 

"  I  am  very  truly  yours, 

"James  A.  LAFrrrE." 

This  letter  having  been  pleaded  as  a  remission  of  all  beyond  the  three-eighths 
per  cent.,  and  its  writing  and  delivery  having  been  admitted  by  the  plaintiff, 
he  offered  to  introduce  parol  evidence  tending  to  show  that  during  the  conver- 
sation in  which  the  agreement,  as  evidenced  by  the  letter,  .was  made  on  his 
part,  and  as  the  consideration  of  the  same,  the  defendant  agreed  to  continue 
him  as  his  agent,  which  last  agreement  the  defendant  had  violated.  The  court 
excluded  the  evidence,  and  judgment  was  given  for  the  defendant,  with  leave 
to  the  plaintiff  to  move  for  a  new  trial  at  the  present  term.  The  question  is, 
can  a  party  who  executes  a  unilateral  contract  in  writing,  which  does  not 
recite  the  consideration,  prove  that  the  consideration  of  the  contract  was  an- 
other and  distinct  verbal  agreement  or  undertaking  on  the  part  of  the  person 
seeking  to  enforce  the  written  contract? 
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§  1084.  Parol  evidence  admissible  to  siippleinent  a  unilateral  toritten  contract^ 
as  to  show  that  the  writing  was  orUy  a  memoramdum,  of  part  of  a  more  general 
parol  contract.     Cases  cited. 

I  shall  first  consider  the  question  in  the  lignt  of  the  common  law  authori- 
ties. The  rule  is  universal  that  parol  evidence  is  not  perptiissible  to  contradict 
or  vary  the  tenns  of  a  written  instrument;  but  when,  as  here,  the  writing  is 
confined  to  on©  undertaking  by  one  party,  although  a  presumption  arises,  in 
the  absence  of  proof  to  the  contrary,  that  the  parties  expressed  the  whole  of 
their  intention  in  respect  of  the  subject-matter,  yet  that  presumption  may  be 
rebutted  by  express  evidence  that  what  was  so  written  was  intended  as  a  mere 
memorandum  of  one  part  or  branch  only  of  a  more  general  agreement,  or  it 
may  be  shown  that  a  parol  contract  was  made  independently,  wholly  collat- 
eral to  and  distinct  from  a  written  one  made  at  the  same  time.  Starkie,  Ev., 
part  4,  marginal  paging  1049  and  1050.  The  oase  cited  in  the  note  is  Eussell 
V.  Dunskey,  6  Moore,  233,  where  there  was  a  written  adjustment  under  a  policy 
of  insurance,  and  parol  testimony  was  admitted  of  a  contemporaneous  agree- 
ment to  refund.  The  rule  in  England  is  well  stated  by  Chief  Justice  Erie,  in 
Lindley  v.  Lacey,  17  Com.  B.,  586  (112  Eng.  Com.  Law),  as  follows: 

^^  If  the  instrument  shows  that  it  was  meant  to  contain  the  whole  bargain 
between  the  parties,  no  extrinsic  evidence  can  be  admitted  to  introduce  a  term 
which  does  not  appear  there;  but  if  it  be  clear  that  the  written  instrument 
does  not  contain  the  whole,  and  the  jury  find  that  there  was  a  distinct  collat- 
eral verbal  agreement  between  the  parties,  not  inconsistent  with  the  written 
contract,  the  law  does  not  prohibit  such  distinct  collateral  agreement  from 
being  enforced." 

In  Tisdale  ^.  Harris,  20  Pick.,  9,  where  the  plaintiff  had  given  a  written 
agreement  to  buy  property,  the  court  admitted  parol  evidence  to  show  upon 
what  conditions  the  defendant  was  to  sell.  In  Campbell  v.  M'Clenachan,  6  S. 
&  R.,  171,  the  court  held  that  parol  evidence  may  be  given  of  what  passed 
between  the  parties  at  and  immediately  before  the  execution  of  a  written  in- 
strument by  one  party,  where  a  verbal  promise  made  by  the  other  party 
induced  him  to  execute  the  instrument.  In  The  Alida,  1  Abb.  Adm.,  179, 
Judge  Betts,  after  a  consideration  of  the  authorities,  lays  down  the  principle 
to  be  that  the  written  instrument  was  binding,  so  far  as  it  went;  but  that,  as 
to  such  parts  of  the  contract  as  were  not  embraced  within  the  writing,  parol 
evidence  was  admissible.  In  Potter  v.  Hopkins,  25  Wend.,  417,  the  court  say : 
"  Where  a  contract  rests  part  in  writing  and  part  in  parol,  oral  proof  is  admis- 
sible to  supply  the  deficiencies  in  the  part  written,  if  the  contract  be  of  such 
a  nature  as  is  not  required  to  be  in  writing."  I  think  that  it  is  clear  from 
these  authorities  that,  at  the  common  law,  the  testimony  is  admissible. 

The  decisions  in  Louisiana  are  but  an  exposition  of  article  2276  of  the  Civil 
Code  of  Louisiana,  which  provides  as  follows:  "Neither  shall  parol  evidence 
be  admitted  against  or  beyond  what  is  contained  in  the  acts,  nor  on  what  may 
have  been  said  before  or  at  the  time  of  making  them,  nor  since."  The  rule 
thus  laid  down  has  been  rigidly  enforced  in  Lynch  v.  Burr,  7  Rob.  (La.)^  100; 
Henderson  v.  Stone,  1  Martin  (N.  S.),  641;  Gould  v.  Bridgers,  3  Martin  (N. 
S.),  692;  Wilson  v.  Phillips,  4  La.  Ann.,  159;  Macarty  v.  Gasquet,  11  Rob., 
275;  and  in  Selby  v,  Friedlander,  22  La.  Ann.,  381. 

It  is  difficult  to  reconcile  these  cases  with  Klein  v.  Dinkgrave,  4  La.  Ann., 
540;  Delabigarre  v.  Second  Municipality,  3  La.  Ann.,  235;  and  Saramia  t;. 
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Courrege,  13  La.  Ann.,  25.  These  last  three  cases  hold  that  parol  testimony 
may  be  introduced  to  show,  as  between  the  parties,  the  cause  (i.  e.^  the  consid- 
eration) of  the  contract,  even  when  they  add  to  its  terms.  See,  also,  the  views 
of  the  court  in  Robertson  v,  Nott,  2  Martin  (N.  S.),  125. 

§  1085.  Where  a  written  contract  expresses  no  consideration^  the  c&nsideror 
lion  may  he  proved  hy  parol. 

What  the  plaintiff  here  asks  to  prove  is  the  consideration,  which  was  a  sep- 
arate undertaking.  A  careful  study  of  all  the  authorities  would  lead  me  to 
the  conclusion  that  if  the  consideration  had  been  expressed  in  the  written 
papers,  under  our  law  nothing  could  be  added  to  the  writing.  But  as  no  con- 
sideration is  expressed,  and  the  letter  purports  to  be  and  is  pleaded  as  a  remis- 
sion of  a  portion  of  a  claim,  to  ascertain  whether  it  be  operative,  the  court 
must  ascertain  whether  it  was  in  fact  founded  upon  a  consideration;  for,  ac- 
cording to  Civil  Code,  article  1893,  an  obligation  without  a  cause  can  have  no 
eflfect.  Though  an  agreement  may  be  valid  without  any  expressed  cause,  a 
sufScient  cause  must  be  shown  to  exist,  or  the  letter  would  be  of  no  effect. 
This  necessitates  the  admission  of  the  evidence  as  to  the  consideration  of  the 
promise  or  remission  contained  in  the  letter.  A  new  trial  must,  therefore,  be 
granted. 

HALSEY  r.  HURD. 
(Circuit  Court  for  Michigan :  6  McLean,  102-106.    1854.) 

Opinion  by  the  Court. 

Statement  of  Facts.  —  The  partnei-ship  of  the  plaintiffs,  and  also  that  of  the 
defendants,  is  admitted.  The  action  is  brought  on  a  contract  to  deliver  wheat. 
It  is  dated  the  30th  of  January,  1852, %it  Detroit,  and  is  as  follows: 

"  Mr.  R.  &  H.  Halsey  Bo't  of  J.  L.  Hurd  &  Co.  the  following  lots  of  pure 
white  Michigan  wheat,  first  quality,  sound  and  merchantable,  to  be  delivered 
free  on  board  vessel  on  opening  of  navigation : 

Fire  thousand  bushels  at  72  cents $3,600  00 

Fire  thousand  bushels  at  7d  cents 3,675  00 


$7,275  00 

"  Received  on  account  of  the  above  $100,  signed, 

"  J.  L.  HUBD  &  Co." 

Samuel  Lewis,  a  witness,  was  present  at  an  interview  between  the  plaintiffs 
and  Stewart,  one  of  the  defendants.  The  bill  for  the  ten  thousand  bushels  of 
wheat  was  in  the  handwriting  of  Stewart.  Halsey  told  Stewart  that  he  had 
come  prepared  to  pay  for  the  wheat ;  Stewart  said  that  he  should  not,  and  did 
not  intend  to  deliver  it;  Halsey  said  he  had  the  money  in  the  hands  of  Lewis  & 
(iraves,  of  Detroit;  Stewart  said  he  had  not  the  wheat.  Navigation  was  then 
open*  Before  the  navigation  was  open,  Halsey  said  to  Stewart  that  the  money 
was  in  the  hands  of  the  above  firm.  It  was  received  by  them  the  13th  of  Feb- 
ruary, and  they  retained  it  until  the  middle  of  July. 

§  1086«  When  Hie  time  of  payment  is  not  specljuul^  parol  evidence  is  odmis" 
sible  tojprove  time  of  payment  on  a  contraxjt  evidenced  bi^  a  written  agreement. 

The  defendants'  counsel  asked  the  witness  what  time  the  money  was  to  be 
paid.  This  was  objected  to,  as  changing  the  legal  effect  of  the  contract.  That 
bv  the  legal  effect  of  the  contract  the  wheat  was  to  be  paid  for  when  it  was 
<lelivered;  and  that  parol  evidence  is  inadmissible  to  change  the  terms  of  the 
contract,  or  in  any  respect  to  vary  the  legal  effect  of  it.  But  the  court  said  that  * 
the  evidence  offered  did  not  alter,  in  any  respect,  the  written  terms  of  the  con- 
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tract;  that  the  time  of  payment  was  not  specified,  and  in  such  case  the  con- 
struction would  be,  that  the  payment  was  to  be  made  when  the  article  was 
delivered.  But  this  was  an  inference  of  law,  which  the  agreement  of  the  parties 
might  vary,  by  fixing  a  different  time  for  payment.  That  on  such  contracts  it 
was  customary  to  advance  the  money,  in  order  that  the  seller  might  purchase 
the  article  on  better  terms.  And  this,  not  being  a  part  of  the  written  contract, 
may  be  proved  by  parol.  It  does  not,  in  the  sense  of  the  books,  contradict  or 
vary  the  written  agreement.  If  the  time  of  payment  be  stated  in  the  writ- 
ten agreement,  and  the  vendor  give  further  time  for  payment,  and  it  be  made 
within  the  extended  time,  it  constitutes  a  good  defense. 

§  1087.  cases  cited. 

In  the  Susquehanna  Bridge  Co.  v,  Evans,  4  Wash.,  480,  the  judge  says,  "  the 
reasons  which  forbid  the  admission  of  parol  evidence  to  alter  or  explain  written 
agreements  and  other  instruments  do  not  apply  to  those  contracts  implied  by 
operation  of  law,  such  as  that  which  the  law  implies  with  respect  to  the  indorser 
of  a  note  of  hand." 

In  Hill  V.  Ely,  5  Serg.  &  E.,  362,  it  is  held  parol  evidence  is  admissible,  in 
a  suit  by  the  indorsee  against  the  indorser  of  a  note  indorsed  in  blank,  to  show 
that  at  the  time  of  the  indorsement  the  indorsee  received  it  under  an  agree- 
ment that  he  should  not  have  recourse  upon  it  against  the  indorser.  In  Bat- 
tles V,  Fobes,  21  Pick.,  239,  parol  evidence  was  held  admissible  to  prove  the 
time  at  which  a  specialty  was  actually  executed,  contrary  to  the  date.  In  Brad- 
ley V,  Washington  Steam  Packet,  13  Pet.,  99  (§§  1059-63,  supra),  the  court  held, 
"that  in  giving  effect  to  a  written  contract  by  applying  it  to  its  proper  subject- 
matter,  extrinsic  evidence  may  be  admitted  to  prove  the  circumstances  under 
which  it  was  made,  whenever,  without  the  aid  of  such  evidence,  such  applica- 
tion could  not  be  made  in  the  particular  case." 

In  Davenport  v.  Mason,  15  Mass.,  85,  it  is  said,  "  parol  evidence  may  be  ad- 
mitted to  establish  an  independent  fact,  or  to  prove  a  collateral  agreement 
incidentally  connected  with  the  stipulations  of  a  deed  or  other  contract."  In 
United  States  v.  Leffler,  11  Pet.,  86,  it  was  held  that  a  surety  in  a  joint  and 
several  bond  may  show  that  he  signed  it  on  condition  that  others,  besides  those 
whose  names  are  to  it,  would  execute  it,  and  that  their  signatures  were  not 
procured. 

Lewis,  a  witness,  said,  at  the  time  the  contract  was  made,  it  was  agreed  that 
the  money  should  be  paid  as  soon  as  it  could  be  forwarded  by  express,  and  the 
defendant  said  that  a  few  days  would  make  no  difference.  Mr.  Fargo,  agent 
of  the  express  at  the  above  time,  states  that  the  travel  of  the  express  was  then 
by  land,  and  it  was  from  seven  to  nine  days,  and  sometimes  longer,  in  travel- 
ing from  Buffalo  by  Cleveland  to  Detroit.  The  money  was  received  by  Lewis 
on  the  13th  of  February. 

Some  four  or  five  days  before  the  money  was  received  Stewart  called  on 
Lewis  for  the  money,  who  informed  him  it  was  expected  daily;  and  on  calling 
again  two  or  three  days  afterwards,  sajnng  he  had  some  notes  to  pay  in  bank, 
witness  offered  to  loan  the  money  to  him,  which  he  declined.  After  this  the 
witness  met  Stewart  in  tTie  street,  and  proposed  to  advance  him  the  money  on 
railroad  certificates,  that  the  wheat  was  in  the  warehouse ;  but  Stewart  re- 
fused, saying  he  had  bought  wheat  in  the  interior;  but  as  Halsey  bad  failed 
to  advance  the  money,  he  would  not  comply  with  the  contract. 
•  From  the  time  the  contract  was  made  to  the  receipt  of  the  money  by  Lewis 
thirteen  or  fourteen  days  elapsed,  which  exceeded  by  four  or  five  days  the 
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time  within  which  the  money  was  expected  to  be  transmitted  from  Ithaca. 
The  navigation  of  the  lake  opened  from  the  10th  to  the  16th  of  May.  Several 
witnesses  proved  the  price  of  wheat,  at  Detroit,  at  the  time  the  navigation 
opened.  There  was  some  discrepancy  in  the  statement  of  one  or  two  wit- 
nesses called  by  the  defendant  and  the  witnesses  of  the  plaintiff. 

The  court  instructed  the  jury  that  from  the  parol  evidence  the  defendants 
agreed  to  the  mode  of  payment  stipulated,  through  the  express,  the  defend- 
ants observing  a  few  days  would  make*  no  diflFerence.  After  the  contract 
Halsey  was  to  return  to  Ithaca,  in  New  York,  his  place  of  residence,  and  from 
which  the  money  was  to  be  transmitted  to  Mr.  Lewis,  his  agent  at  Detroit. 
It  was  supposed  that  this  could  be  accomplished  in  some  seven  or  eight  days. 
But  it  was  thirteen  or  fourteen  days  before  the  money  was  actually  received. 
In  the  month  of  February  it  was  shown  that  the  road  the  express  traveled  in 
many  places  was  almost  impassable,  and  that  it  was  liable  to  be  delayed  by 
high  waters  and  various  casualties. 

§  1088.  Where  no  time  of  jpaymervt  is  expressly  stipulated^  delay  occcmoned 
h/  had  roads^  ete.^  will  not  avoid  a  contract. 

If  it  appear,  gentlemen,  from  the  evidence,  that  there  was  no  delay  on  the 
part  of  Halsey,  but  that  he  forwarded  the  money  by  the  express,  as  he  agreed 
to  do;  and  the  delay  was  principally,  if  not  entirely,  owing  to  the  badness  of 
the  road  traveled  by  the  express,  he  is  not  chargeable  with  any  laches  which 
would  discharge  the  defendants  from  the  obligations  of  their  contract.  In 
consenting  to  receive  the  money  through  the  express,  it  is  reasonable  to  say 
that  they  incurred  the  chance  of  a  short  delay,  which  amounted  to  no  more 
than  a  few  days,  and  which  they  said  would  make  no  difference. 

§  1089.  Measure  of  daradges  upon  hreach  of  oorvtract  to  deliver  a  commodity t 

That  the  defendants  were  desirous  of  avoiding  their  contract  is  manifest 
from  the  fact  that,  at  the  time  navigation  opened,  wheat  was  somewhat  higher 
than  the  prices  stipulated  in  the  contract.  The  money  was  ready  for  the  de- 
fendants three  months  before  the  navigation  opened,  which  would  seem  to  be 
a  reasonable  time  within  which  to  make  their  purchases.  If  you  are  satisfied^ 
gentlemen,  that  the  plaintiffs  have  substantially  complied  with  their  agree- 
ment, they  are  entitled  to  recover  the  damages  they  have  sustained  by  reason 
of  the  failure  of  the  defendants.  These  damages  arise  from  the  fact  that  at 
the  opening  of  navigation,  when  the  wheat  was  to  be  delivered,  it  bore  a 
higher  price,  at  Detroit,  than  the  price  stipulated  to  be  paid  in  the  contract. 
This  difference,  together  with  the  hundred  dollars  advanced  by  the  plaintiff, 
at  the  time  of  the  contract,  with  the  interest  thereon,  will  form  your  verdict, 
if  you  find  for  the  plaintiff. 

ROBINSON  V.  UNITED  STATES* 
(18  Wallace,  368-366.     1871.) 

Ebbob  to  XJ.  S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  Kobinson  &  Co.  contracted  to  furnish  a  quantity  of 
barley  to  the  United  States.  There  were  several  specifications  as  to  quality, 
etc.,  in  the  contract,  but  none  as  to  the  packages,  sacks,  or  the  like.  They  deliv- 
ered some  in  sacks,  and  afterward  tendered  some  in  bulk,  which  was  refused, 
and  they  thereupon  threw  up  the  contract.  Suit  was  brought  by  the  United 
States,  and  judgment  rendered  for  the  plaintiff. 
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§  1090.  Oral  proof  of  a  custom  inay  "be  received  to  explain  a  tm^itten  contract, 
because  the  parties  are  supposed  to  contract  with  reference  to  it;  hut  such  proof  is 
'inadmissible  if  it  contradicts  or  is  inconsistent  with  the  written  contract. 

Opinion  by  Mr.  Justice  Davis. 

In  Barnard  v.  Kellogg,  10  Wall.,  383,  this  court  decided  that  proof  of  a 
custom  or  usage  inconsistent  with  a  contract,  and  which  either  expressly  or 
by  necessary  implication  contradicts  it,  cannot  be  received  in  evidence  to  afiFect 
it;  and  that  usage  is  not  allowed  to  subvert  the  settled  rules  of  law. '  But  we 
stated  at  the  same  time  that  custom  or  usage  was  properly  deceived  to  ascertain 
and  explain  the  meaning  and  intention  of  the  parties  to  a  contract,  whether  writ- 
ten or  parol,  the  meaning  of  which  could  not  be  ascertained  without  the  aid 
of  such  extrinsic  evidence,  and  that  such  evidence  was  thus  used  on  the  theory 
that  the  parties  knew  of  the  existence  of  the  custom  or  usage,  and  contracted 
in  reference  to  it.  This  latter  rule  is  as  well  settled  as  the  former  (1  Smith's 
Lead.  Cas.,  p.  386,  7th  ed.),  and  under  it  the  evidence  was  rightly  received. 

It  is  obvious,  by  the  steps  which  the  plaintiffs  took  to  perform  their  con- 
tract, that  there  are  two  modes  in  which  barley  may  be  delivered,  for  they 
delivered  part  in  sacks  and  tendered  part  in  bulk.  And  it  is  equally  obvious, 
on  account  of  the  additional  cost,  that  thev  would  not  have  delivered  the  bar- 
ley  in  sacks  for  a  period  of  six  months  if  the  contract  on  its  face  was  satisfied 
by  a  delivery  in  bulk.  The  contract,  by  its  terms,  is  silent  as  to  the  mode  of 
delivery,  and  although  there  are  two  modes  in  which  this  can  bo  done,  yet  they 
are  essentially  different,  and  one  pr  the  other,  and  not  both,  must  have  been 
in  the  minds  of  the  parties  at  the  time  the  agreement  was  entered  into.  In 
the  absence  of  an  express  direction  on  the  subject,  extrinsic  evidence  must  of 
necessity  be  resorted  to  in  order  to  find  out  which  mode  was  adopted  by  the 
parties;  and  what  extrinsic  evidence  is  better  to  ascertain  this  than  that  of 
usage?  If  a  person  of  a  particular  occupation  in  a  certain  place  makes  an 
agreement  by  virtue  of  which  something  is  to  be  done  in  that  place,  and  this 
is  uniformly  done  in  a  certain  way  by  persons  of  the  same  occupation  in  the 
same  place,  it  is  but  reasonable  to  assume  that  the  parties  contracting  about 
it,  and  specifying  no  manner  of  doing  it  'different  from  the  ordinary  one, 
meant  that  the  ordinary  one  and  no  other  should  be  followed.'  Parties  who 
contract  on  a  subject-matter  concerning  which  known  usages  prevail,  by  impli- 
cation incorporate  them  into  their  agreements,  if  nothing  is  said  to  the  con- 
trary. 

The  evidence  in  the  present  case  did  not  tend  to  contradict  the  contract, 
but  to  define  its  meaning  in  an  important  point,  where,  by  its  written  terms, 
it  was  left  undefined.    This,  it  is  settled,  may  be  done. 

§  1091.  A  custom  or  usage  of  a  trade  may  be  proved  by  a  single  witness. 

It  is  objected  that  the  usage  was  proved  by  a  single  witness.  But  we  can- 
not assert,  as  a  rule  of  law  governing  proof  of  usages  of  trade,  that,  if  a  wit- 
ness have  a  full  knowledge  and  a  long  experience  on  the  subject  about  which, 
he  speaks,  and  testifies  explicitly  to  the  antiquity,  duration  and  universality  of 
the  usage,  and  is  uncontradicted,  the  usage  cannot  be  regarded  by  the  jury  as 
established.  On  the  contrary,  the  authorities  are  that  in  such  a  case  it  may 
be.  See  1  Smith's  Lead.  Gas.,  782,  7th  ed. ;  Vail  v.  Eice,  1  Seld.,  156 ;  Marston 
V.  Bank  of  Mobile,  10  Ala.,  284 ;  Partridge  v.  Forsyth,  29  Ala.,  200. 

Judgment  affirm^. 
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« 
PARTRIDGE  v,  INSURANCE  COMPANY. 

(15  WaUace,  57»-580.    1872.) 

Erbob  to  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  Partridge,  through  certain  negotiations  through 
agents  of  the  Phoenix  Mutual  Life  Insurance  Company,  obtained  employment 
as  agent  of  the  company  in  the  state  of  Missouri,  but  without  any  definite 
understanding  whether  he  was  general  agent  for  the  state  or  not.  His  busi- 
ness was  to  solicit  insurance,  obtain  renewals  and  collect  premiums,  receiving 
as  his  compensation  twenty  per  cent,  of  the  premium  on  first  insurance,  and 
seven  and  one-half  per  cent,  on  renewals.  On  receiving  letters  from  the  com- 
pany which  indicated  that  he  was  not  regarded  as  a  general  agent,  he  wrote 
to  the  company  for  information  as  to  his  status^  receiving  in  reply  an  assur- 
ance that  he  was  simply  working  up  a  business  for  himself,  and  was  paid  the 
highest  commissions  paid  by  the  company,  but  that  the  company  had  no  idea 
of  giving  him  the  exclusive  control  of  the  state. 

Another  agent  was  sent  out  by  the  company,  and,  di£3culties  arising,  Par- 
tridge was  discharged,  having  in  his  hands  at  the  time  a  sum  of  money  collected 
as  premiums.  In  a  suit  against  the  company  he  claimed  that  by  virtue  of  his 
correspondence  with  the  comnany,  and  a  general  usage  in  force  at  St.  Louis, 
he  was  entitled  to  be  paid  a  commutation  at  a  certain  rate.  The  company 
pleaded  a  set-oflf.  At  the  trial  the  plaintiff  offered  to  prove  that  the  language 
of  the  company's  letter,  defining  the  static  of  the  plaintiff,  had  a  technical 
meaning  as  used  among  insurance  men  different  from  the  ordinary  meaning 
of  the  terms  used.  The  evidence  was  rejected.  Judgment  was  rendered  for 
the  company  on  its  set-off. 

§  1092.  Evidence  of  usage  or  custom  is  not  ddmissihle  to  vary  ike  terms  of  a 
^critten  contract^  the  language  of  which  is  neither  technical  nor  ambiguous^  and 
iJierefore  not  needing  the  aid  of  such  usa^e  or  custom  in  its  construction. 

Opinion  by  Mr.  Justice  Miller. 

The  question  did  not  arise  whether  the  custom  which  the  plaintiff  offered  to 
prove  could  have  been  proved  as  the  measure  of  his  compensation,  in  the  ab- 
sence of  any  express  contract,  because  the  plaintiff  had  introduced  in  evidence 
a  letter  from  the  defendant  in  reference  to  this  compensation,  under  which  he 
said  he  had  acted  in  taking  the  policies  for  which  he  now  claimed  the  additional 
commission.  There  was  no  question  as  to  the  amount,  or  percentage,  or 
premium,  which  was  to  be  paid  under  this  letter.  The  plaintiff  stated  that  he 
had  retained  a  certain  percentage,  which  was  that  allowed  by  the  company. 
The  testimony  was  not  offered  to  show  what  was  the  highest  commission  paid 
by  the  company. 

It  appears  to  us,  as  it  did  to  the  circuit  court,  that  the  testimony  offered 
would  have  established  a  new  and  distinct  term  to  the  contract.  It  would 
have  established  a  contract  very  different  from  the  written  one  introduced  by 
plaintiff.  The  language  of  the  letter  was  neither  ambiguous  nor  technical.  It 
required  and  needed  no  expert,  no  usage,  to  discover  its  meaning.  To  have  ad- 
mitted the  usage  offered  in  evidence  in  this  case  would  have  been  to  make  a 
contract  for  the  parties  differing  materiall}'  from  the  written  one  under  which 
they  had  both  acted  for  some  time. 

The  tendency  to  establish  local  and  limited  usages  and  customs  in  the  con- 
tracts of  parties,  who  had  no  reference  to  them  when  the  transactions  took 
place,  has  gone  quite,  as  far  as  sound  policy  can  justify.    It  places  in  the  hands 
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of  corporations,  such  as  banks,  insurance  companies,  and  others,  by  compelling 
individuals  to  comply  with  rules  established  for  the  interests  alone  of  the 
former,  a  power  of  establishing  those  rules  as  usage  or  custom  Avith  the  force 
of  law.  When  this  is  confined  to  establishing  an  implied  contract,  and  the 
knowledge  of  the  usage  is  brought  home  to  the  other  party,  the  evil  is  not  so 
great.  But  when  it  is  sought  to  extend  the  doctrine  beyond  this,  and  incorpo- 
rate the  custom  into  an  express  contract  whose  terms  are  reduced  to  writing 
and  are  expressed  in  language  neither  technical  nor  ambiguous,  and  therefore 
needing  no  such  aid  in  its  construction,  it  amounts  to  establishing  the  principle 
that  a  custom  may  add  to  or  vary  or  contradict  the  well-expressed  intention  of 
the  parties  made  in  writing.  No  such  extension  of  the  doctrine  is  consistent 
either  with  authority  or  with  the  principles  which  govern  the  law  of  contracts. 

§  1093.  Defeiidania  can  in  the  federal  courts  avail  themselves  of  the  laws 
prevailing  in  the  state  where  the  court  is  Jield^  c&iicerning  the  right  of  set-off 
generally. 

A  question  is  raised  in  this  court  not  raised  in  the  circuit  court,  as  to  the 
right  of  the  defendant  to  recover,  by  way  of  set-off  or  cross-action  against  the 
plaintiff,  a  sum  of  money  in  his  hands  as  agent  of  the  plaintiff,  which  was  ad- 
mitted to  be  due,  if  plaintiff's  claim  was  not  established.  The  amount  was 
admitted  by  plaintiff,  and  no  objection  was  m^de  to  pleading  it  as  a  set-off. 
Therefore  jione  can  be  made  here.  But  if  the  point  were  open  to  inquiry,  it 
is  settled  by  the  case  of  West  v,  Aurora  City,  6  Wall.,  139,  that  defendants 
in  the  circuit  courts  of  the  United  States  can  avail  themselves  of  the  laws 
which  prevail  in  the  state  concerning  the  right  of  set-off  generally.  It  would 
be  a  most  pernicious  doctrine  to  allow  a  citizen  of  a  distant  state  to  institute 
in  these  courts  a  suit  against  a  citizen  of  the  state  where  the  court  is  held,  and 
escape  the  liability  which  the  laws  of  the  state  have  attached  to  all  plaintiffs, 
of  allowing  just  and  legal  set-offs  and  counter-claims  to  be  interposed  and  tried 
in  the  same  suit  and  in  the  same  form. 

J'tidginent  affirmed^ 

BAILEY  v.  EAILROAD  COMPANY. 
(17  Wallace,  96-109.     1872.) 

•  Erbob  to  U.  S.  Circuit  Court,  District  of  Missouri. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Certificates  of  stock,  described  in  the  bill  of  com- 
plaint as  common  or  unpreferred  stock,  amounting  to  $3,000,000,  were 
issued  by  the  respondents,  divided  into  shares  of  $100  each,  which  con- 
stituted their  capital  stock.  Pecuniary  obligations  were  contracted  by  the 
company  in  constructing  the  road,  much  beyond  their  means  of  payment, 
which  consisted  of  three  classes  of  bonds,  issued  by  the  company  at  different 
times,  in  aid  of  the  construction  and  equipment  of  the  road,  and  which  were 
secured  by  three  several  mortgages,  and  were  known  as  land  bonds,  converti- 
ble bonds  and  second  mortgage  bonds.  Embarrassment  necessarily  ensued, 
as  the  stock  of  the  company  had  become  of  no  value  in  the  market ;  and  as 
the  respondents  were  unable  to  pay  the  interest  on  their  bonds  or  to  make 
any  dividends,  they  issued  to  the  holders  of  the  bonds  a  circular  or  plan  for 
extricating  the  company  from  their  difficulties  and  for  improving  their  se- 
curities. By  that  plan  they  proposed  to  the  several  holders  of  the  bonds  that 
they  should  exchange  the  same  in  part  for  other  bonds  and  in  part  for  pre- 
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f erred  stock  of  such  a  nature  that  its  holders  should  have  the  right  to  receive 
"  seven  per  cent.,  not  cumulative,  but  to  share  with  the  common  stock  any- 
surplus  which  may  be  carried  over  and  above  seven  per  cent,  upon  hoth  in 
any  one  year."  Measures  were  adopted  to  send  that  circular  to  all  the  holders 
of  the  bonds,  and  it  appears  that  a  large  majority  of  the  bondholders  approved 
and  accepted  the  terms  and  conditions  of  the  pro|)osed  arrangement,  and  as 
evidence  thereof  signed  an  instrument  by  which  they  agreed  to  surrender  the 
mortgage  bonds  which  they  held,  and  receive,  in  exchange  therefor,  new  bonds 
and  preferred  stock  in  accordance  with  the  provisions  of  the  plan  for  extri- 
cating the  company  from  its  present  diflSculties  and  for  improving  their  se- 
curities; that  the  respondents  thereupon  appointed  a  committee  with  power 
to  carry  it  into  effect;  that  the  committee  prepared  an  indenture  to  accom- 
plish that  end;  that  they  subsequently,  by  order  of  the  directora,  submitted 
the  same  to  a  meeting  of  the  stockholders  convened  for  that  purpose,  and  that 
the  stockholders  did  then  and  there  accept  and  ratify  the  action  of  the  direct- 
ors and  of  the  committee,  and  ordered  that  the  indenture  should  be  duly  ex- 
ecuted and  delivered. 

Authority  was  also  conferred  upon  the  directors,  at  the  same  meeting,  to 
adopt,  in  behs^lf  of  the  company,  such  certificates  in  relation  to  the  preferred 
stock  to  be  issued  under  the  agreement  "  as  may  be  necessary  to  carry  the 
same  into  effect,"  and  to  cause  the  same  to  be  executed,  in  behalf  of  the 
company,  as  they  may  think  best.  They,  the  directors,  accordingly  prepared 
and  adopted,  in  behalf  of  the  company,  the  form  in  which  all  of  the  certifi- 
cates of  the  preferred  stock  were  for  a  time  issued  by  the  respondents,  which 
contains  the  recital  that  the  holder  ^'  shall  be  entitled  to  receive  all  the  net 
earnings  of  said  company  which  may  be  divided  pursuant  to  said  indenture  in 
each  year,  up  to  $7  per  share,  and  to  share  in  any  surplus  beyond  $7  per  share 
which  may  be  divided  upon  the  common  stock."  Certificates  of  preferred 
stock  were  issued  in  that  form  until  the  legislature  passed  the  act  authorizing 
the  company  to  convert  their  bonds  secured  by  mortgage  into  preferred  stock, 
when  tiie  certificates  issued  in  that  form  were  recalled  and  a  new  form  was 
adopted;  but  inasmuch  as  it  contains  the  same  provision  in  respect  to  the  right 
of  the  holder  to  participate  in  the  yearly  net  earnings  of  the  company,  it  need 
not  be  reproduced,  except  to  say  that  the  certificates  in  the  second  form,  as 
well  as  in  the  first,  purport,  on  their  f^-ce,  to  be  issued  subject  to  the  terms 
and  conditions  of  the  indenture  between  the  company  and  the  trustees,  which 
the  stockholders  directed  should  be  executed  and  delivered  to  carry  the  plan 
sent  to  the  stockholders  into  effect.  Pursuant  to  that  order  it  was  executed, 
and  it  contains  the  following  provision:  "That  said  preferred  stock  shall  be 
entitled  to  a  dividend  of  seven  and  one-half  per  cent,  from  the  net  earnings 
of  said  road  in  each  year,  whenever  a  dividend  of  said  net  earnings  shall  be 
made,  before  any  dividend  shall  be  declared  upon  other  unpreferred  shares  of 
said  corporation,  and  to  an  equal  dividend  with  said  other  shares  of  the  net 
earnings  of  the  company  beyond  said  seven  per  cent.,  but  shall  at  no  time  be 
entitled  to  an  accumulated  dividend  in  any  subsequent  division  of  said  net 
earnings."  Eight  hundred  shares  of  the  preferred  stock  are  owned  by  the 
complainant,  and  he  filed  the  bill  of  complaint  claiming  that  by  the  true  con- 
struction of  the  indenture  the  preferred  stock  is  entitled,  not  only  to  a  divi- 
dend of  seven  per  cent,  from  the  net  earnings  of  the  road  in  each  year,  before 
any  dividend  is  declared  in  favor  of  the  unpreferred  stock,  but  also  to  an 
equal  dividend  with  the  unpreferred  stock  in  the  net  earnings  of  the  same  3'ear 
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beyond  the  amount  required  to  discharge  the  dividend  of  seven  per  cent, 
secured  to  the  preferred  stock. 

Shares  of  the  preferred  stock,  it  is  conceded,  are  entitled  to  a  dividend  of 
seven  per  cent,  from  the  net  earnings  of  the  road  in  each  year  whenever  a  div- 
idend of  net  earnings  is  made,  before  any  dividend  can  be  claimed  for  the 
shares  of  the  unpreferred  stock,  as  that  is  a  matter  of  priority  created  by  the 
indenture ;  but  it  is  insisted  by  the  respondents  that  the  priority  does  not  ex- 
tend beyond  the  seven  per  cent. ;  that  when  that  priority  is  satisfied  the  pre-* 
ferred  stock  is  not  entitled  to  any  further  dividend  in  that  year  until  the 
unpreferred  stock  shall  receive  a  seven  per  cent,  dividend  from  the  net  earnings 
of  the  road  in  the  same  year. 

Ten  and  a  half  per  cent,  net  having  been  earned  by  the  road  in  one  year,  the 
directors,  adopting  the  views  of  the  respondents,  made  a  dividend  of  seven  per 
cent,  upon  the  preferred  stock,  and  having  satisfied  that  priority,  they  made  a 
dividend  of  three  and  a  half  per  cent,  from  the  residue  of  the  net  earnings  be- 
yond the  seven  per  cent,  upon  the  unpreferred  stock,  and  the  complainant, 
insisting  that  the  fund  of  three  and  a  half  per  cent,  was  to  be  shared  equally 
between  the  preferred  and  the  unpreferred  stock,  filed  the  present  bill  of  com- 
plaint and  prayed  for  an  injunction  to  restrain  the  company  frojn  paying  any 
such  dividend  upon  the  unpreferred  stock.  Proofs  were  taken,  and  the  parties 
having  been  heard,  the  court  entered  a  decree  for  the  respondents,  dismissing 
the  bill  of  complaint. 

§  109^».'  £/oidence  of  what  was  the  general  understanding  of  a  nurniher  of  per- 
sons is  not  competent  to  control  the  construction  of  a  written  contract. 

Evidence  was  introduced  showing  that  all  the  parties  understood  the  trans- 
action, from  its  commencement  to  its  final  consummation,  as  it  is  understood 
by  the  respondents ;  but  it  is  insisted  by^  the  complainant  that  such  evidence  is 
inadmissible,  as  its  tendency  is  to  explain  and  qualify  what  is  in  writing,  and 
the  court  is  inclined  to  concur  with  the  complainant  in  that  proposition.  Such 
evidence  cannot  be  admitted  in  the  case  except  for  the  purpose  of  connecting 
the  several  written  instruments  together,  and  of  showing  that  they  are  all  parts 
of  one  transaction ;  nor  is  it  admitted  that  the  evidence  is  necessary  in  this  case, 
even  for  that  purpose,  as  the  instruments  themselves  contain  the  most  persuasive 
evidence  to  establish  that  fact;  and  inasmuch  as  it  appears  that  they  were  all 
introduced,  either  by  the  complainant  or  by  the  respondents,  without  objection, 
they  are  properly  before  the  court.  Such  being  the  fact,  it  is  quite  clear  that 
they  must  all  be  regarded  as  instruments  in  pari  materia^  and  that  as  such  they 
are  the  proper  subjects  of  consideration,  in  order  to  ascertain  and  determine 
what  is  the  true  nature  of  the  transaction  and  the  true  construction  of  the  con- 
tract between  the  parties.  All  of  these  writings  were  executed  as  means  to  the 
same  end,  which  was  to  enable  the  company  to  find  relief  from  the  impending 
dangers  and  great  embarrassments  with  which  they  and  all  interested  in  their 
aflFairs  were  surrounded.  They  could  command  nothing,  nor  were  the  bond- 
holders in  much  better  condition,  as  a  foreclosure  would  not,  in  all  probability, 
accomplish  much  except  to  sacrifice  the  interests  of  all  concerned.  Everything 
connected  with  the  enterprise  was  in  jeopardy  except  the  interest  of  the  state, 
whose  loan  of  $3,000,000  was  secured  by  a  first  mortgage,  covering  the  franchise, 
road-bed,  and  all  the  rolling  stock  of  the  company,  w^hose  lands,  franchise,  road- 
bed, and  other  property  were  also  incumbered  by  the  other  three  mortgages 
before  mentioned,  amounting  to  $8,000,000. 

H"o  attempt  was  made  to  negotiate  with  the  state,  but  the  relief  sought  was 
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obtained  by  the  arrangement  with  the  holders  of  the  bonds  issued  by  the  com- 
pany, and  which  were  secured  by  the  three  mortgages  aforesaid  which  were 
subject  to  the  mortgage  given  to  the  state,  as  follows :  (1)  Holders  of  bonds 
under  the  first  of  the  three  mortgages  were  to  surrender  thirty  per  cent,  of  their 
bonds  and  all  their  unpaid  coupons,  and  to  accept  preferred  stock  for  the 
amount.  (2)  Persons  holding  bonds  under  the  second  mortgage  were  to  sur- 
render forty  per  cent  of  their  bonds  and  all  their  unpaid  coupons,  and  they 
*  were  to  accept  preferred  stock  as  stipulated  in  the  indenture.  (3)  Those  hold- 
ing bonds  under  the  third  mortgage  were  to  surrender  the  whole  of  their  bonds 
and  unpaid  coupons,  and  were  to  accept  preferred  stock  for  both  bonds  and 
coupons. 

Priority  was  thus  secured  by  the  bondholders  over  the  unproferred  stock 
amounting  to  a  lien,  as  against  the  holders  of  the  latter  stock,  for  a  yearly  div- 
idend of  seven  per  cent.,  if  the  net  earnings  of  the  road  were  sufficient  for  that 
purpose,  as  conceded  by  both  parties.  Prior  stockholders  yielded  them  that 
preference,  but  they  insist  that  no  just  construction  of  the  contract  will  give 
them  any  more  in  any  one  year  until  the  net  earnings  of  the  road  will  also 
give  to  the  holders  of  the  unpreferred  stock  a  dividend  for  the  same  amount, 
and  the  court  is  inclined  to  adopt  the  same  conclusion. 

Test  the  question  by  the  circular  addressed  to  the  bondholders,  which  they 
all  signed  as  the  preliminary  step  to  the  arrangement,  and  the  inquiry  is  too 
clear  for  argument,  as  the  statement  is  that  the  preferred  stock  shall  "  be  seven 
|>er  cent.,  not  cumulative,  but  to  share  with  the  common  stock  any  surplus 
which  may  be  carried  over  and  above  seven  per  cent,  vpon  hoth  in  any  one 
yeSiT^'*  which  means  as  plainly  as  language  can  express  the  idea,  that  the  pre- 
ferred stock  shall  share  in  the  surplus  arising  from  the  net  earnings  of  the 
company  in  any  one  year,  beyond  what  is  necessary  to  pay  a  dividend  to  the 
whole  stock,  preferred  and  unpreferred,  of  seven  per  cent.  Nothing  more  favor- 
able could  be  expected  by  the  bondholders,  as  they  signed  the  circular  and 
agreed  to  surrender  the  number  of  bonds  set  against  their  respective  names, 
and  to  receive  in  exchange  therefor  new  bonds  and  preferred  stock  in  accord- 
ance with  the  provisions  of  the  plan  for  extricating  the  company  from  their 
present  difficulties  and  for  improving  their  securities,  showing  that  their  atten- 
tion had  been  called  to  the  plan  and  that  the\^  were  satisfied  with  its  terms 
and  conditions.  Sturge  v.  Railway,  7  De  G.,  M.  &  G.,  158.  Beyond  doubt 
the  directors  understood  the  matter  in  the  same  way,  as  they  invested  the 
committee  which  they  appointed  with  the  power  to  make  such  expenditures 
as  to  them  should  seem  discreet  to  carry  out  the  plan,  which  was  sent  to  all  the 
bondholders  for  their  approval. 

§  1095.  Several  icritings  relating  to  the  same  stibject-m otter  may  he  read  in 
evifleiice  together  and  taken  to  explain  each  other. 

Suppose  that  is  so,  still  it  is  insisted  that  the  indenture  is  the  only  evidence 
of  the  contract  between  the  parties,  but  it  is  too  late  to  advance  that  proposi- 
tion, as  all  the  other  instruments  are  before  the  court  without  objection,  and 
several  of  them  were  introduced  by  the  complainant  as  exhibits  to  the  bill  of 
complaint.  Seasonable  objections,  however,  could  not  have  availed  the  com- 
plainant if  they  had  been  made,  as  it  is  well  settled  law  that  several  writings 
executed  between  the  same  parties  substantially  at  the  same  time,  and  relating 
to  the  same  subject-matter,  may  be  read  together  as  forming  parts  of  one  trans- 
action; nor  is  it  necessary  that  the  instruments  should  in  terras  refer  to  each 
other  if  in  point  of  fact  they  arc  parts  of  a  single  transaction.    Cornell  i\ 
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Todd,  2  Denio,  133;  Jackson  v,  Dunsbagh,  1  Johns.  Cos.,  91;  Stow  v.  Tiftt, 
15  Johns.,  463;  Kailroad  v,  Crocker,  29  Vt.,  542;  Sturge  -y.  Eailway,  7  De  G., 
M.  &  G.,  158;  Jackson  v,  McKenny,  3  Wend.,  233;  Hull  v.  Adams,  1  Hill, 
601.  Until  it  appears  that  the  several  writings  are  parts  of  a  single  transac- 
tion, either  from  the  writings  themselves  or  by  extrinsic  evidence,  the  case  is 
not  brought  within  the  rule,  as  \t  may  be  that  the  same  parties  may  have  had 
more  than  one  transaction  in  one  day  of  the  same  general  nature.  Doubt  upon 
that  subject,  however,  cannot  arise  in  this  case,  as  the  due  relation  of  the  sev-' 
eral  writings  to  each  other  is  conceded  by  both  parties.  Cornell  v.  Todd,  2 
Denio,  133. 

Standing  alone  it  may  be  admitted  that  the  indenture  furnishes  some  sup- 
port to  the  views  of  the  complainant,  but  it  is  clear  that  all  ambiguity  disap- 
pears when  it  is  read  in  connection  with  the  w^ritings  which  preceded  and 
followed  it  in  respect  to  the  same  subject-matter.  Ample  justification  for  that 
remark  is  found  in  the  plan  which  preceded  it  and  which  was  approved  and 
signed  by  all  the  bondholders,  and  in  the  form  prepared  for  the  certificate  of 
the  preferred  stock  which  was  adopted  subsequently  to  the  execution  of  the 
indenture,  and  which  was  accepted  by  all  the  holders  of  the  preferred  stock  as 
a  complete  fulfillment  of  the  arrangement  between  them  and  the  company. 
Holders  of  preferred  stock,  as  there  provided,  are  entitled  to  receive  all  the 
net  earnings  of  the  company  which  ma}'  be  divided  pursuant  to  the  indenture 
in  each  year  up  to  $7  per  share,  and  to  share  in  any  surplus  beyond  $7  per 
share  which  may  be  divided  upon  the  common  stock,  which  in  substance  and 
legal  effect  is  the  same  regulation  as  that  contained  in  the  circular  or  plan,  and 
all  the  other  writings  upon  the  subject  which  were  given  in  evidence  at  the 
final  hearing.     Bailey  v.  Hann.  &  St.  Joseph  E.  Co.,  1  Dill.,  176. 

Viewed  in  any  reasonable  light,  the  court  is  of  the  opinion  that  the  decision 
of  the  circuit  court  is  correct,  and  that  there  is  no  error  in  the  record. 

Decree  affirmed. 

SPECHT  r.  HOWARD. 
(16  WaUace,  564-506.    1872.) 

Errob  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  The  defendants  in  error  were  the  plaintiffs  in  the 
court  below.  The  action  was  upon  a  promissory  note  made  by  Jehl  &  Brother 
to  Specht,  and  by  him  indorsed  to  Howard,  Sanger  &  Co.,  the  plaintiffs.  The 
makers  and  indorser  lived  in  Memphis.  The  indorsees  lived  in  the  city  of 
New  York,  and  the  note  was  made  and  indorsed  there.  No  place  of  payment 
was  mentioned  in  the  note.  At  its  maturity  the  makers  were  sought  in  the 
city  of  New  York,  and  not  being  found,  the  note  was  protested  for  non- 
payment, and  notice  was  given  by  mail  to  the  indorser.  Upon  the  trial,  after 
proof  of  the  protest  and  notice,  the  plaintiffs  offered  to  prove  that,  at  the  time 
the  note  was  drawn,  it  was  agreed  between  the  makei-s  and  Howard,  Sanger 
&  Co.  that  it  should  be  made  payable  in  the  city  of  New  York,  and  that  the 
place  of  payment  was  omitted  by  the  mistake  of  the  draughtsman.  S|>echt 
objected  to  the  admission  of  the  testimony.  The  objection  was  overruled  and 
he  excepted.  The  agreement  and  mistake  were  proved.  Specht  then  offered 
to  prove  that  he  had  not  consented  that  the  note  should  be  made  payable  in 
New  York.  The  testimony  was  rejected  and  he  excepted.  He  then  asked 
the  court  to  rule  that  the  plaintiffs'  evidence  showed  such  a  change  in  his  con- 
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tract  of  indorsement  as  discharged  bim  from  liability.  The  court  refused  so 
to  rule,  and  he  excepted.  The  court  then  withdrew  from  the  jury  the  evi- 
dence relating  to  the  parol  agreement,  and  ruled  that  the  proof  of  demand 
and  notice  was  insufficient  to  create  any  liability  on  the  part  of  the  defendant. 
Specbt  excepted  to  the  withdrawal  of  the  evidence  as  to  the  parol  agreement. 
The  plaintiffs  then  proved  that,  after  the  maturity  of  the  note,  Specht,  with 
a  full  knowledge  of  the  defective  demand  and  notice,  promised  to  pay  the 
note.  No  objection  was  made  to  the  admission  of  this  testimony,  nor  to  the 
charge  of  the  court  upon  the  subject.  The  jury  found  for  the  plaintiffs  and 
judgment  was  rendered  accordingly. 

The  error  complained  of  is,  that  the  court  Tvithdrew  from  the  jury  the  evi- 
dence touching  the  parol  agreement  as  to  the  place  of  payment  made  contem- 
poraneously with  the  drawing  and  execution  of  the  note.  The  plaintiff  in 
error  insists  that,  being  a  surety,  it  altered  and  discharged  his  contract. 

§  1096.  An  oral  agreementy  entered  into  at  the  time  of  the  making  of  a  note^ 
between  the  maker  and  one  who  subsequently  becomes  an  indorsee,  fxing  th^  place 
at  which  the  note  shall  be  payable,  is  a  nullity,  and  does  not  affect  the  payees  lior 
bUity. 

The  evidence  was  improperly  admitted  and  was  properly  withdrawn.  The 
agreement  was  a  nullity  and  could  not  in  any  wise  affect  the  rights  of 
either  of  the  parties.  "  It  is  a  firmly  settled  principle  that  parol  evidence  of 
an  oral  agreement  alleged  to  have  been  made  at  the  time  of  the  drawing, 
making  or  indorsing  of  a  biU  or  note,  cannot  be  permitted  to  vary,  qualify  or 
contradict,  to  add  to,  or  subtract  from,  the  absolute  terras  of  the  written  con- 
tract." Parsons  on  Notes  and  Bills,  501.  An  agreement  between  the  creditor 
and  principal  must,  to  exonerate  the  surety,  be  one  ^'  binding  in  law  upon  the 
parties."    M'Lemore  v.  Powell,  12  Wheat.,  654. 


Judgm£nt  affirmed. 


FORSYTHE  v.  KIMBALL. 
(1  Otto,  291-294.     1875.) 


Appeal  from  IT.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  case  made  by  the  bill  is  as  follows : 

The  appellant,  John  Forsythe,  negotiated  a  loan  of  $5,000  from  the  insur- 
ance company.  He  had  four  brothers.  For  $4,000  of  the  amount  loaned,  he 
and  each  of  his  brothers  gave  a  separate  note  of  $800.  Ten  notes  of  $200 
each,  signed  by  all  the  parties,  were  given  for  the  interest,  which  was  to  be 
j>aid  semi-annually,  at  the  rate  of  ten  per  cent,  per  annum.  The  notes  all  bore 
date  on  the  5th  of  January,  1869.  Those  for  the  principal  were  to  be  paid  at 
the  end  of  live  years.  At  the  same  time.  Robert  II.  Forsythe,  one  of  the 
brothers,  gave  for  the  residue  of  the  loan  his  note  for  $1,000,  of  the  same  date 
with  the  five  notes  of  $800  each.  He  also  then  gave  his  ten  notes  of  $50  each 
for  the  interest,  which  was  at  the  same  rate  as  that  upon  the  notes  of  $800, 
and  payable  at  the  same  times.  The  notes  were  all  made  payable  to  J.  Y. 
Scammon,  or  order. 

Four  thousand  dollars  of  the  money  loaned  was  invested  in  real  estate,  and 
the  title  taken  to  the  five  brothers  who  had  executed  the  five  notes  of  $800. 
They  secured  those  notes  and  the  ten  interest  notes  by  a  mortgage  on  the 
premises.    The  $1,000  for  which  Robert  H.  Forsythe  gave  his  notes  was  in- 
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vested  in  land  which  was  conveyed  to  him,  and  he  secured  his  notes  by  a  mort- 
gage upon  it.  Scammon  was  an  active  officer  of  the  insurance  company. 
When  the  loan  was  negotiated  and  consummated,  the  appellant,  as  an  induce- 
ment to  the  company  to  make  it,  assumed  and  promised  by  parol  to  pay  all 
the  notes  above  mentioned,  both  for  principal  and  interest.  Upon  receiving 
the  securities,  Scammon  indorsed  and  transferred  them  to  the  insurance  com- 
pany. The  appellant  insists  that  the  $5,000  was  lent  by  the  company,  and 
not  by  Scammon,  and  that  the  loan  was  to  him,  and  in  no  part  to  the  other 
parties  who  executed  the  notes.  The  appellant  paid  all  the  interest  notes, 
amounting  to  81,250,  which  fell  due  prior  to  the  9th  of  October,  1871.  His 
brothers  are  irresponsible,  and  paid  nothing.  On  the  day  last  named  the  great 
Chicago  fire  occurred.  He  held  fire  policies  issued  by  the  company  upon 
buildings  which  were  consumed.  The  company  thus  became  indebted  to  him 
to  the  amount  of  $11,000.  His  losses  were  settled  and  adjusted  at  that  sum. 
No  part  of  it  has  been  paid.  On  the  28th  of  April,  1873,  his  four  brothers 
conveyed  to  him  their  rights  and  titles  to  the  several  mortgaged  premises. 

He  seeks  to  have  the  amount  due  to  him  from  the  insurance  company  set  off 
against  all  the  notes,  so  far  as  shall  be  necessary  to  satisfy  and  extinguish  the 
latter.  The  answer  of  the  assignee  denies  that  the  money  in  question  was 
borrowed  from  the  insurance  company,  and  avers  that  the  company  bought 
the  notes  from  Scammon  for  a  valuable  consideration.  The  court  decreed  that 
the  appellant  was  entitled  to  a  set-off  as  claimed  for  the  amount  of  his  note 
of  $800,  and  for  his  proportionate  share  of  the  several  interest  notes  which  he 
had  executed.  From  this  decree  he  appealed  to  this  court.  Upon  looking 
into  the  record,  we  find  that  no  testimony  was  taken  upon  either  side  but  that 
of  the  appellant,  which  was  taken  for  himself.  • 

In  his  deposition  are  the  following  questions  and  answers: 

"  Q.  Did  you  borrow  any  sum  of  money  from  the  Mutual  Security  Insurance 
Company  in  the  year  1869?  If  so,  state  when  you  borrowed  the  money,  and 
the  amount. 

"  A.  I  borrowed  the  sum  of  $6,000  from  said  company  on  or  about  the  5th 
day  of  January,  1869. 

"  Q.  What  officer  of  the  Mutual  Security  Insurance  Company  besides  Scam- 
mon did  you  have  any  conversation  with  in  reference  to  this  loan,  if  any  ? 

"  A.  Scammon  was  the  only  officer  of  the  company. 

"  Q.  Do  you  know  whether  the  money  that  was  paid  for  this  land  originally 
was  the  money  of  the  company,  or  the  money  of  Scammon? 

'*  A.  Scammon  paid  over  the  money ;  but  whether  it  was  the  company's 
money  or  Scammon's,  that  I  don't  know. 

"  Q.  Why  were  the  notes  made  payable  to  Scammon? 

"  A.  Because  the  officers  of  the  company  wanted  Scammon  to  take  the  re- 
sponsibility of  making  the  loan.  He  was  managing  the  notes  of  the  company; 
and  he  was  willing  to  indorse  the  notes,  knowing  all  the  parties,  and  looking 
to  me  to  be  the  responsible  party. 

"  Q.  Did  you  make  any  agreement  or  promise  to  pay  these  notes,  or  any 
part  of  them?  and,  if  so,  what  agreement  or  promise  did  you  make  about  it? 

"  A.  I  agreed  with  Scammon  that  I  would  pay  the  notes,  and  be  responsible 
for  them. 

"  Q.  How  much  of  them  ? 

"  A.  All  of  them." 

This  is  all  the  deposition  contains  which  is  material  to  the  points  in  contro- 
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versy  between  the  parties.  Tl\p  burden  of  proof  rests  upon  the  appellant. 
His  own  testimony  is  weak  and  inconclusive.  The  case  fails  upon  the  evi- 
dence.   It  must  fail  also  upon  a  well  settled  principle  of  law. 

§  109Jm  Pdrol  evidence  of  an  oral  agreement  alleged  to  home  heen  made  at  the 
time  of  the  drawing^  raaking  or  indorsing  of  a  hiU  or  note  cannot  he  permitted 
to  vari/y  qualify  or  contradict ^  or  add  tOy  or  subtract  from^  the  absolute  terms  of 
the  written  contract. 

If  it  were  clearly  proved,  as  alleged,  that  the  entire  sura  of  $5,000  was  lent 
to  the  appellant,  and  that  he  expressly  agreed  at  the  time  the  securities  were 
executed  to  pay  back  himself  the  entire  amount  at  the  end  of  five  years,  and 
to  pay  the  interest  in  the  meantime  as  stipulated,  such  proof  would  b^  wholly 
inconsistent  with  the  contract  of  the  parties  as  reduced  to  writing,  and  would, 
therefore,  be  unavailing  either  for  or  against  him.  ^'  It  is  a  firmly  settled 
principle,  that  parol  evidence  of  an  oral  agreement  alleged  to  have  been  made 
at  the  time  of  the  drawing,  making  or  indorsing  of  a  bill  or  note  cannot  be 
permitted  to  vary,  qualify  or  contradict,  or  add  to,  or  subtract  from,  the  abso- 
lute terms  of  the  written  contract."  2  Pars,  on  Bills  &  Notes,  601 ;  Specht 
V.  Howard,  16  Wall.,  564  (§  1096,  supra).  It  is  not  claimed  that  there  was 
either  fraud,  accident  or  mistake  touching  the  securities  that  were  executed. 

Under  these  circumstances,  the  rule  is  the  same  in  equity  as  at  law.  2 
Story's  Eq.,  sec.  1531.  It  is  neither  alleged  nor  proved  that  the  mortgage 
given  by  the  appellant  and  his  brothers  was  not  sufficient  to  secure  him  against 
their  shares  of  the  notes  executed  jointly  by  him  and  them.  Their  shares  of 
the  premises  have  been  conveyed  to  him.  The  indemnity  is,  therefore,  in  his 
own  hands.  All  was  given  below  to  the  appellant  to  which  in  any  view  of  his 
case  he  can  be  deemed  entitled.    The  decree  of  the  circuit  court  is  affirmed. 

BROWN  V,  WILEY, 
(20  Howard,  442-448.     1857.) 

Erbob  to  TJ.  S.  District  Court,  District  of  Texas. 

Opinion  by  Mb.  Justice  Griek. 

Statement  of  Facts. —  Wiley  &  Co.,  plaintiffs  below,  declare  on  a  bill  of 
exchange  drawn  by  Taylor  Brown  on  Messrs.  Campbell  &  Strong,  of  New 
Orleans,  to  order  of  plaintiff,  dated  23d  of  March,  1854,  and  payable  on  the 
1st  of  May,  1855.  It  was  presented  for  acceptance  on  the  10th  of  June,  1854, 
and  was  protested  for  non-acceptance,  of  which  the  drawer  had  due  notice. 
It  is  admitted  the  bill  was  given  for  full  value;  but  the  defendant  set  up  by 
way  6f  special  plea,  and  offered  to  prove  to  the  jury,  a  parol  agreement  be- 
tw^een  him  and  the  plaintiffs  that  this  bill  should  not  be  presented  for  accept- 
ance till  after  a  certain  other  draft,  payable  in  May,  1854,  was  provided  for 
by  placing  funds  in  the  hands  of  the  drawees,  who  had  agreed,  to  accept  the 
last  bill  after  funds  had  been  received  to  meet  their  acceptance  of  the  first. 

§  1098.  Parol  evidence  is  inadinissihlc  to  show  an  agreem^int  hy payee  ofhiU 
of  exchange  to  delay  presenting  it  for  acceptance. 

It  is  the  rejection  of  this  defense  by  the  court  below  that  is  the  subject  of 
exception.  It  presents  the  question,  whether  parol  evidence  should  have  been 
received  to  vary,  alter  or  contradict  that  which  appears  on  the  face  of  the 
bill  of  exchange.  When  the  operation  of  a  contract  is  clearly  settled  by  gen- 
eral principles  of  law,  it  is  taken  to  be  the  true  sense  of  the  contracting  par- 
ties.^   This  is  not  only  a  positive  rule  of  the  common  law,  but  it  is  a  general 
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principle  in  the  construction  of  contracts.  Some  precedents  to  the  contrary 
may  be  found  in  some  of  our  states,  originating  in  hard  cases;  but  they  are 
generally  overruled  by  the  same  tribunals  from  which  they  emanated,  on  expe- 
rience of  the  evil  consequences  flowing  from  a  relaxation  of  the  rule.  There 
is  no  ambiguity  arising  in  this  case  which  needs  explanation.  By  the  face  of 
the  bill  the  owner  of  it  had  a  right  to  demand  acceptance  immediately,  and  to 
protest  it  for  non-acceptance.  The  proof  of  a  parol  contract,  that  it  should 
not  be  presentable  till  a  distant,  uncertain  or  undefined  period,  tended  to  alter 
and  vary,  in  a  very  material  degree,  its  operation  and  effect.  See  Thompson 
V.  Ketchum,  8  John.,  192. 

Any  number  of  conflicting  cases  on  this  subject  might  be  cited.  It  will  be 
sufficient  to  refer  to  the  decisions  of  this  court,  those  of  Texas,  where  the  suit 
was  brought,  and  of  Louisiana,  where  the  contract  was  made.  In  The  Bank 
of  the  United  States  v,  Dunn,  6  Pet.,  56,  this  court  have  declared  "  that  there 
is  no  rule  better  settled  or  more  salutary  in  its  application  than  that  which 
precludes  the  admission  of  parol  evidence  to  contradict  or  substantially  vary 
the  legal  import  of  a  written  agreement."  The  case  of  Kockmore  v.  Daven- 
port, 14  Tex.,  602,  a  case  precisely  similar  to  the  present,  adopts  the  same  rnie. 
The  case  of  Robishat  v.  Folse,  11  La.,  and  of  Barthet  v.  Estebene,  5  La.  Ann., 
315,  and  several  others,  acknowledged  the  same  doctrine,  thereby  overruling 
some  early  cases  in  Louisiana  which  had  departed  from  it. 

This  being  the  only  point  urged  by  plaintiff  in  error  as  a  e;round  of  reversal, 
the  judgment  of  the  court  below  is  affirmed. 

BUCHTEL  v.  MASON  LUMBER  COMPANY. 
(Circuit  Court  for  Michigan :  1  Flippin,  640-651.    1877.) 

Opinion  by  Withet,  J. 

Statement  of  Facts. —  The  questions  presented  by  the  motion  for  a  new 
trial  in  this  case  are  purely  legal  ones.  Evidence  offered  by  defendant  was 
not  admitted,  and  as  it  constituted  the  sole  ground  of  defense,  a  verdict  was 
rendered  for  the  plaintiff.  Error  in  excluding  the  offered  evidence  is  the  sole 
ground  of  tlie  motion. 

That  the  verdict  operates  as  a  hardship  upon  defendant  is  apparent,  and  in 
such  cases  a  court  naturally  seeks  for  some  lawful  way  to  afford  reUef.  The 
evidence  rejected  at  the  trial  was  defendant's  offer  to  ^rove  a  parol  contract 
of  warranty  by  plaintiff,  made  contemporaneous  with  the  written  contract  of 
guaranty  made  by  defendant  to  plaintiff.  The  facts  developed  at  the  trial 
and  the  manner  in  which  the  question  arose  will  appear  from  a  statement  of 
the  case.  September  23,  1874,  plaintiff  contracted  in  writing  to  sell  to  the 
Big  Rapids  Improvement  and  Manufacturing  Company,  a  corporation  doing 
business  at  Big  Rapids,  Michigan,  of  which  Stephen  Bronson  was  vice-presi- 
dent and  agent^  eight  descriptions  of  land,  comprising  six  hundred  and  eighty- 
one  and  eighty-five  one-hundredths  acres,  and  to  give  conveyance  after  full 
payment  of  the  purchase  price.  The  Big  Rapids  Improvement  and  Manufact- 
uring Company  agreed  to  pay  therefor  $12,273.84,  as  follows:  $3,068.46,  Jan- 
uary 1,  1875,  with  interest,  and  the  balance  in  three  equal  annual  instalments, 
the  first  thereof  on  the  23d  day  of  September,  1875,  with  interest,  etc.  The 
contract  contained  this  stipulation,  viz. :  "  No  timber  is  to  be  cut  or  removed 
from  said  land  without  the  written  permission  of  first  party  indorsed  on 
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this  contract;"  Buchtel,  the  plaintiff,  being  the  party  of  the  first  part.  It 
may  be  assumed  that  the  object  of  the  purchase  was  mainly  the  timber  sup- 
posed to  be  on  the  land ;  this  we  think  is  apparent  from  the  terms  of  the 
guaranty  subsequently  given  by  defendant,  and  which  formed  the  subject  of 
this  suit. 

On  the  25th  of  September,  two  days  after  the  date  of  the  contract,  Bronson 
and  Buchtel  were  at  Muskegon,  Michigan,  and  the  following  instrument  of 
guaranty  was  executed,  by  which  the  Big  Kapids  Improvement  and  Manufact- 
uring Company  assigned  said  land  contract  to  the  Mason  Lumber  Company, 
defendant  in  this  suit,  and  the  latter  company,  which  is  a  corporation  doing 
business  at  Muskegon,  of  which  Lyman  G.  Mason  is  president  and  agent, 
guarantied  pa3nnent  to  Buchtel  of  the  purchase  price  of  the  land,  Buchtel 
joining  in  the  instrument  for  the  purpose  of  giving  permission  to  enter  upon 
the  lands,  and  cut  and  remove  timber  therefrom. 

The  instrument  is  as  follows : 

"  Muskegon,  Mich.,  September  25,  1874. 

"In  consideration  of  the  sum  of  $1,  the  receipt  of  which  is  hereby  ac- 
knowledged, by  the  Big  Rapids  Improvement  jand  Manufacturing  Company, 
and  for  other  valuable  considerations,  the  Big  Rapids  Improvement  and  Manu- 
facturing Company  hereby  assigns  the  contract  hereto  attached,  of  date  Sep- 
tember 25,  1874:,  between  William  Buchtel  of  Akron,  Ohfo,  and  said  Big 
Rapids  Improvement  and  Manufacturing  Company.  The  said  Buchtel  hereby 
assenting  to  this  assignment  with  the  understanding  that  said  Mason  Lumber 
Company  hereby  guaranties  the  payments  as  stipulated  in  said  contract,  upon 
which  guaranty  permission  is  hereby  given  to  enter  upon,  cut  and  remove  the 
timber  upon  the  lands  embraced  in  said  contract  hereto  attached.  It  being 
understood  and  agreed  that  as  fast  as  the  timber  is  cut  and  removed  from 
said  land,  or  any  part  thereof,  the  purchase  price  shall  be  due  and  payable, 
that  is  to  say,  for  all  said  land  which  may  be  cut  before  the  23d  day  of  Sep- 
tember, 1875,  the  full  purchase  price  shall  be  paid  on  that  date." 

Signed,  "  Big  Rapids  Imp.  and  M'f  g  Co.,  by  S.  Bronson,  Vice-President.'* 

"  William  Buchtel." 

"  Mason  Lumber  Co.,  by  Thos.  Munroe,  Sec'y." 

The  suit  was  upon  this  guaranty.  Plaintiff,  to  prove  his  case,  read  in  evi- 
dence the  land  contract  of  September  23,  1874,  between  himself  and  the  Big 
Rapids  Improvement  and  Manufacturing  Company;  the  assignment  thereof, 
which,  though  the  Mason  Lumber  Company  is  not  named  as  the  assignee 
therein,  was  treated  as  the  assignee;  the  guaranty  of  defendant  and  plaintiffs 
permission  therein  contained  that  the  timber  on  the  lands  described  in  the 
contract  might  be  cut  and  removed ;  also  a  stipulation  filed  in  the  cause  ad- 
mitting that  the  timber  on  the  contract-lands  was  all  cut  and  removed  in  1874 
and  1875,  prior  to  the  commencement  of  this  suit  and  prior  to  September  23, 
1875;  and  lastly,  a  judgment  with  the  records  and  files  in  a  suit  in  this  court 
brought  by  plaintiff  against  defendant  upon  said  guaranty,  to  recover  the  first 
instalment  of  the  purchase  price  of  said  lands,  stipulated  in  said  land  contract 
of  September  23,  1874,  of  $3,068.46,  and  interest  due  January  1,  1875,  and  in 
which  suit  plaintiff  recovered  judgment. 

In  that  suit  defendant,  under  the  plea  of  the  general  issue,  gave  notice  and 
offered  proof,  as  appears  by  the  records  and  files  in  the  case,  of  "  false  and 
fraudulent  representations,  undertakings  and  promises  "  by  plaintiff  in  procur- 
ing the  guaranty;  and  the  referee  who  tried  the  case  found  there  were  no 
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fraudulent  representations;  hence  such  judgment  was  oflfered  and  received  as 
resjudicaia  on  the  question  of  alleged  fraud  on  the  part  of  plaintiff  in  con- 
nection with  the  instrument  of  guaranty.  Plaintiff  claimed  the  judgment  was 
also  res  judicata  upon  the  question  of  warranty  interposed  in  this  suit  by  way 
of  defense,  but  we  held  that  the  referee  did  not  decide  that  question,  and  there- 
fore limited  the  effect  of  the  former  suit  to  the  question  of  fraud. 

In  the  present  suit  defendant,  by  way  of  notice,  has  pleaded  as  a  defense  to 
the  action,  that  plaintiff,  knowing  the  inducement  for  defendant's  executing 
the  guaranty,  was  to  obtain  the  amount  of  timber  which  was  represented  to 
be  on  said  lands,  viz.,  five  million  seven  hundred  thousand  feet,  and,  to  induce 
defendant  to  make  said  guaranty,  warranted  that  said  representations  were 
true,  and  that  said  lands  would  yield  five  million  seven  hundred  thousand  feet 
of  merchantable  pine,  whereas  they  onl}'-  yield  one  million  one  hundred  thou- 
sand feet;  by  reason  of  which  representations  and  warranty  by  plaintiff  de- 
fendant was  induced  to  and  did  execute  said  guaranty,  which  representations 
were  untrue,  etc.,  by  reason  whereof  defendant  has  sustained  damages,  which 
he  will  recoup  in  this  action,  etc. 

Under  this  notice  defendant  then  offered  to  prove  by  Stephen  Bronson,  that 
at  the  time  of  the  execution  of  said  contract  of  guaranty,  plaintiff,  by  parol, 
warranted  to  defendant  that  there  were  five  million  seven  hundred  thousand 
feet  of  pine  timber  on  said  lands.  For  the  purpose  of  proving  such  warranty, 
defendant  offered  to  show  by  the  witness  that  the  written  assignment  by  the 
Big  Eapids  Improvement  and  Manufacturing  Company  of  said  land  contract 
to  defendant  was  intended  only  as  security;  that  the  leading  inducement  for 
defendant's  guaranty  was  the  quantity  of  timber  represented  as  being  on  said 
lands ;  and  further  offered  in  evidence  a  plat  of  said  lands,  upon  the  particular 
descriptions  of  which  were  figures  indicating  the  quantity  of  timber  thereon, 
aggregating  five  million  seven  hundred  thousand  feet,  and  offered  to  prove 
that  said  plat  was  present  at  the  time  of  the  negotiations,  was  used  to  show 
the  quantity  of  timber  on  the  lands;  that  said  plat  belonged  to  plaintiff  and 
constituted  his  representations.  But  it  was  conceded  that  the  plat  had  not 
been  in  plaintiff's  possession  for  a  year  or  more,  and  that  Bronson  produced  it 
on  the  occasion  of  said  negotiations,  and  that  the  figures  on  the  plat  had  been 
changed  since  it  left  plaintiff's  possession.  Defendant  also  offered  to  prove  the 
actual  quantity  of  timber  upon  said  lands  at  the  date  of  the  contract  of 
guaranty. 

"We  held  the  evidence  not  admissible,  upon  the  well  settled  rule  that  parol 
contemporaneous  evidence  cannot  be  allowed  to  contradict,  add  to,  or  vary 
the  terms  of  a  valid  written  instrument,  and  that  the  evidence  offered  would, 
if  admitted,  both  contradict  and  vary  the  written  contract  of  guaranty. 

Because  of  such  ruling  this  motion  has  been  made  for  a  new  trial,  and  it  is 
urged,  first,  that  as  a  contract  of  warranty  need  not  be  in  writing,  parol  evi- 
dence of  such  contract  is  admissible,  and  especially  if  the  warranty  constitutes 
or  is  a  part  of  the  consideration  for  the  written  contemporaneous  contract; 
second,  that  it  is  competent  for  the  purpose  of  showing  the  consideration  upon 
which  the  contract  of  guaranty  was  made,  and  that  there  has  been  a  failure 
of  consideration. 

The  authorities  upon  both  sides  have  been  very  fully  presented  by  learned 
counsel,  and  examined  and  considered.  Were  they  not  so  numerous,  we  should 
take  pleasure  in  giving  an  analysis  of  and  our  views  upon  them.  We  have  not 
the  time  now,  inasmuch  as  an  early  decision  is  desired,  before  the  time  shall 
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expire  for  filing  a  supersedeas  bond  on  a  writ  of  error  to  the  supreme  oourt, 
should  either  |iarty  desire  a  review. 

§  1099.  Wli^re  from  the  nature  of  the  instrument  the  whole  contract  is  pre- 
jfwned  to  be  reduced  to  writing ^  parol  proof  of  any  oontemporanaous  agreein^ent  U 
inadmissible  if  it  cofUradictSj  adds  to^  or  varies  the  written  contract. 

We  understand  the  law  to  be  well  settled  that  where,  from  the  nature  of 
the  instrument  and  wjiat  it  contains,  the  whole  contract  must  be  presumed  to 
have  been  reduced  to  writing,  parol  proof  cannot  be  given  of  what  was  said, 
or  of  any  oral  agreement  made  previously  or  at  the  same  time,  which  would 
have  the  effect  to  contradict,  add  to,  or  vary,  the  written  contract;  the  pre- 
sumption being  in  such  cases  that  the  writing  contains  the  entire  agreement  of 
the  parties  as  finally  concluded  between  them,  and  they  are  estopped  from 
denying  it.  This  rule  does  not,  however,  prevent  the  parties  from  showing 
fraud  in  securing  the  contract.  1  Greenl.  Ev.,  sec.  275;  Van  Ostrand  v.  Reed, 
1  Wend.,  424,  431;  Mumford  v.  McPherson,  1  Johns.,  414;  India  Rubber  Co. 
M.  Adams,  23  Pick.,  257;  Smith  v.  Dallas,  35  Ind.,  255-260;  Robinson  v. 
McNeil,  51  111.,  225;  Helmrics  v.  Grehrke,  66  Mo.,  79;  Randall  t?.  Rhodes,  1 
Curt.,  90;  Dean  v.  Mason,  4  Conn.,  428;  Martin  -y.  Hamlin,  18  Mich.,  354; 
Vanderkarr  v.  Thompson,  19  Mich.,  82.       • 

In  Oelricks  v.  Ford,  23  How.,  49  (Contracts,  §§  1303-5),  which  presented  the 
question,  whether  it  was  admissible  to  show,  by  parol  evidence,  an  understand- 
ing of  the  parties  that  the  contract  was  made  subject  to  a  certain  usage,  the 
supreme  court  of  the  United  States,  at  page  64,  say,  ^'any  conversations  and 
verbal  understandings  between  the  parties  at  the  time  were  merged  in  the 
contract,  and  parol  evidence  is  inadmissible  to  engraft  them  upon  it." 

§  1 100.  A  contract  not  required  by  law  to  be  in  writing  may  be  proved  by  oral 
evidence. 

The  matter  sought  to  be  shown  by  defendant,  in  the  case  at  bar,  was  parol 
warranty.  It  is  argued  that  warranty  may  be  shown  by  parol  because  it  is 
not  a  contract  required  to  be  in  writing.  This  general  rule  is  not  disputed. 
Again,  it  is  contended  that  the  parol  warranty  may  be  proved  for  the  purpose 
of  showing  failure  of  consideration. 

Cases  are  cited  in  support  of  this  proposition,  but  mainly  they  come  within 
the  category  of  cases  where  the  instrument  was  executed,  not  as  the  contract 
of  the  parties,  but  in  execution  of  some  of  the  terms  of  a  contract  —  as  a  deed, 
mortgage,  note,  or  the  like, —  and  which  do  not  purport  to  state  the  agree- 
ments and  understanding  of  the  parties.  In  contracts  of  sale  between  vendor 
and  vendee,  warranty  may  be  shown,  either  to  limit  the  amount  of  recovery, 
or  to  defeat  the  action  altogether,  depending  upon  whether  warranty  and 
breach  show  total  or  pailial  failure  of  consideration.  But  nevertheless,  a  parol 
warranty  cannot  be  shown  for  any  purpose,  in  the  absence  of  fraud  or  mistake, 
i  f  the  effect  will  be  to  contradict,  add  to,  or  vary  the  terms  of  a  written  con- 
tract between  the  parties  made  at  or  previous  to  the  time  of  entering  into  it  — 
certainly  not  unless  the  warranty  and  breach  amount  to  a  total  failure  of  con 
sideration.  The  courts  of  Pennsylvania  have,  however,  permitted  parol  evi- 
dence to  show  the  entire  agreements  of  the  parties,  when  the  writing  does  not 
contain  them,  in  a  class  of  cases,  and  perhaps  it  is  difficult  to  say  where  they 
4lraw  the  line. 

Such  was  the  rule  held  in  Powelton  Coal  Co.  v,  McShain,  75  Penn.  St.,  245, 
which  was  a  suit  for  carrying  goods.  Defendant  set  up,  by  way  of  defense, 
that  the  freighting  was  done  under  a  written  contract,  and  introduced  and 
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})roved  the  contract.  Plaintiff  then  showed  that  the  original  contract  was  an 
oral  one,  and  that  sub^quently  plaintiff's  agent  reduced  it  to  writing,  and  it 
was  signed  by  the  parties.  But  defendant  proved  that  a  material  stipnlation 
as  to  the  time  when  the  coal  was  to  be  delivered  to  be  carried  was  omitted, 
and  instead  were  inserted  words  which  permitted  the  company  to  deliver  the 
coal  at  such  times  as  it  might  desire.  That  defendant  when  signing  the  con- 
tract discovered  the  change  and  called  attention  to  it,  xvhen  plaintiff's  agent 
replied,  "that  is  understood,"  and  said  the  company  intended  to  furnish  the  coal 
within  the  time.  The  court  held  that  evidence  to  show  what  the  oral  agree- 
ment was,  was  admissible,  on  the  ground  that  to  take  advantage  of  the  omission 
in  the  contract,  as  reduced  to  writing,  was  a  fraud  on  the  defendant.  If  it  was 
a  fraud  on  defendant,  then  the  case  is  within  the  rule  which  is  always  applied 
to  defeat  fraud  in  contracts. 

The  case  of  Weaver  v.  Wood,  9  Penn.  St.,  220,  is  cited  by  defendant.  Weaver 
held  a  lease  of  Wood's  premises  and  gave  a  written  surrender  of  the  lease  for 
the  expressed  consideration  of  one  dollar,  and  a  release  from  payment  of  rent. 
At  the  same  time  Wood  agreed,  by  parol,  that  he  would  build  another  hotel  on 
the  same  premises  to  replace  one  burnt,  and  give  Weaver  another  lease  of  the 
premises  at  a  fair  rental.  Wood  built  and  leased  to  a  stranger.  Weaver  sued 
on  the  parol  agreement  for  a  lease.  The  court  held  that  "  the  executed  con- 
tract and  the  executory  one  are  distinct  and  without  connection,  further  than 
that  the  former  is  the  consideration  of  the  latter,"  and  that  Wood  could  not 
insist  that  his  promise  was  controlled  by  the  consideration  of  the  surrender. 
Whatever  may  be  said  of  the  reasoning  of  the  case  and  its  conclusions,  we  do 
not  think  it  sliould  be  allowed  as  authority  for  permitting  a  written  contract, 
which  purports  to  give  the  agreements  of  parties,  to  be  contradicted  or  varied 
by  a  parol  contemporaneous  contract. 

Defendant  also  cited  Basshor  v.  Forbes,  36  Md.,  154.  A  corporation  pur- 
chased, by  one  of  its  officers  and  stockholders,  a  steam-engine  of  plaintiffs,  it 
being  agreed  that  plaintiffs  would  alone  look  to  the  corporation  for  payment, 
but  subsequently  sought  to  hold  the  stockholders  individually  liable,  as  they 
had  not  paid  in  full  their  subscribed  stock.  The  court  held  plaintiffs  bound  bv 
their  agreement  to  look  to  the  corporation  alone,  and  that  they  could  not  re- 
cover from  the  stockholders.  The  ground  of  the  decision  was,  that  the  oral 
agreement  was  as  to  collateral  matters  about  which  the  written  contract  wa-s 
silent.  The  oral  agreement  did  not  tend  to  contradict,  add  to,  or  vary  the 
written  contract  for  the  sale  of  the  property,  for  there  was  no  contract  liability- 
of  the  individual  stockholders.  They  were  liable,  if  at  all,  upon  general  prin- 
ciples which  hold  owners  of  unpaid  stock  for  the  obligations  of  the  corporation 
to  the  extent  of  such  unpaid  stock. 

The  court  say,  "  it  is  well  settled  by  the  most  unquestionable  authorities,  that 
proof  is  admissible  of  any  collateral  parol  agreement,  or  independent  fact, 
which  does  not  interfere  with  the  terms  of  the  written  contract,  though  it  may 
relate  to  the  same  subject-matter."  The  case  in  nowise  supports  defendant's 
case,  and  is  not  in  conflict  with  the  rule  we  have  stated. 

The  case  of  Lock  wood  v.  Canfield,  20  Cal.,  126,  cited  by  defendant,  is  not  in 
conflict  with  that  rule.  The  court  held  that  the  testimony  did  not  tend  to  con- 
tradict or  vary  the  terms  of  the  written  instrument  of  assignment.  They  say, 
'•  the  principle  upon  which  the  evidence  was  admitted  rests  upon  an  exception 
as  well  established  as  the  rule  itself."  And  further,  that  "the  principle  in- 
volved is  the  same  as  that  w^hich  permits  the  introduction  of  similar  evidence, 

258 


PAROL  EVIDENCE  TO  AFFECT  WRITTEN  INSTRUMENTS.  §  llOi. 

to  prove  that  a  deed,  absolute  on  its  face,  was  intended  as  a  mortgage."  We 
shall  not  attempt  to  go  further  by  way  of  comment  on  the  cases  cited  by  de- 
fendant. 

It  may  be  conceded  that  the  general  rule  is,  that  a  defendant  may  show  any 
matter  which  reduces,  limits  or  defeats  a  recovery  by  way  of  failure  of  con- 
sideration, total  or  partial,  or  that  the  contract  has  not  been  fully  performed, 
or  a  breach  of  some  stipulation  of  the  contract  or  warranty,  and  breach  and 
misrepresentation  and  fraud  at  the  inception  of  the  contract.  But  neverthe- 
less, where  there  is  a  written  contract  which  purports  to  give  the  agreements 
of  the  parties,  the  rule  is  equally  well  settled  that  that  is  not  only  the  best, 
but  the  only,  evidence  of  the  agreement  of  the  parties.  This  rule  is  one 
*'  which  is  intended  to  give  stability  to  the  transactions  of  life  by  enabling 
men  to  put  their  acts  and  agreements  in  a  form  that  shall  be  beyond  the  reach 
of  the  uncertainty  incident  to  oral  testimony,  and  would  be  of  comparativel}^ 
little  value  if  witnesses  could  be  called  to  prove  that  stipulations  which  have 
been  omitted  were,  notwithstanding,  meant  to  be  as  binding  as  if  they  had 
been  set  forth  in  terms."     2  Smith's  Lead.  Cases,  720,  780. 

§  1 101.  Ari  oral  ffuarant(/y  made  contemporaneously  \oith  a  written  agreeraent^ 
and  rekUing  to  the  saine  suhjed-matter^  is  inadmisaihle  to  vary  the  written  con- 
tract. 

What  right,  then,  has  defendant  to  say  that  the  contract  of  guaranty  shall 
not  be  enforced  according  to  its  terms? 

The  only  reason  given  is,  that  there  was  a  contemporaneous  oral  agreement 
on  the  part  of  plaintiflf  which  has  not  been  kej3t.  In  other  Avords,  that  he 
warranted  there  were  five  million  seven  hundred  thousand  feet  of  timber  on 
the  contract  lands,  whereas  there  were  but  about  one  million  feet,  and  that 
this  amounts  to  a  failure  of  consideration. 

There  was  not  a  total  failure  of  consideration,  even  under  the  claim  of  de- 
fendant as  to  what  constitutes  the  consideration;  because  it  is  admitted. by 
the  pleadings  that  there  were  over  a  million  feet  of  timber,  and  that  all  the 
timber  has  been  cut  and  removed  under  the  license  given  by  plaintiff.  There 
was,  then,  adequate  consideration.  There  is  no  question  of  fraud  in  the  case, 
and  if  the  consideration  for  the  guaranty  was  the  timber  which  defendant 
expected  to  realize  from  the  land,  then  at  best  the  claim  can  be  regarded  a8 
only  a  partial  failure  of  consideration.  But,  in  our  view,  the  question  is  not 
one  of  partial  failure  of  consideration.  The  consideration  stated  in  the  writ- 
t3n  contract  for  the  guaranty  is  the  license  given  by  plaintiff  to  cut  and 
remove  the  timber.  On  the  contract  thus  made  and  its  stipulations  plaintiff 
had  a  right  to  rely.  To  permit  parol  evidence  ot  warranty  as  to  the  quantity 
of  timber  to  be  shown,  and  that  such  warranty  constituted'  the  consideration 
for  the  guaranty,  would  be  to  contradict  and  vary  the  terms  written  and  signed 
by  the  parties. 

Defendant  purchased  the  land  contract  from  the  Big  Eapids  Improvement 
and  Manufacturing  Company.  All  that  the  Mason  Lumber  Company  bar- 
gained for  with  plaintiff  was  the  license  to  cut  and  remove  the  timber  from 
the  lands.  For  this  license,  according  to  the  contract  of  guaranty,  defendant 
promised  to  pay  plaintiff  the  purchase  price  of  the  lands  stipulated  in  the  land 
contract.  Plaintiff  held  as  security  for  that  purchase  price  the  provision  in 
the  land  contract  against  cutting  and  removing  timber.  This  security  he  sur- 
rendered for  defendant's  guaranty. 

All  this  is  apparent  from  the  face  of  the  two  written  contracts.     We  hold, 
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therefore,  that  nothing  can  be  shown  which  contradicts  the  stipuhited  agree- 
ments of  the  parties,  whether  it  touches  the  consideration  or  otherwise,  so 
long,  at  least,  as  the  proj)osed  evidence  does  not  tend  to  show  total  failure. 
The  license  given  by  plaintiff  in  any  event  must  be  conceded  to  enter  into  the 
consideration  for  the  guaranty;  hence,  again,  it  is  obvious  there  can  be  no 
claim  of  total  failure  of  consideration.  Whetlier  parol  warranty  could  be 
shown  for  the  purpose  of  establishing  partial  failure  of  consideration,  under  a 
proper  notice  of  that  defense,  depends  upon  whether  defendant  can  maintain 
a  cross-action  for  his  damages  on  account  of  the  alleged  breach  on  the  part  of 
plaintiff.  Mumford  v,  McPherson,  1  Wend.,  414;  Withers  v.  Greene,  9  How., 
213  (Bills  and  Notes,  §§  1430-34).  If  defendant  could  maintain  such  cross- 
action,  then  he  is  entitled  to  set  up  the  warranty  and  breach  and  recover  his 
damages  in  this  suit.  But  upon  the  principle  which  w*e  have  stated,  that  to 
do  so  would  contradict  the  written  contract,  we  hold  a  cross-action  could  not 
be  maintained.    The  motion  is  therefore  denied. 

THE  TRITON. 
(District  Court  for  New  York :  1  Blatchford  &  Howland,  282-285.     1832.) 

Statbmbnt  of  Facts. —  Libel  in  rem  against  the  owners  of  a  vessel  for 
wages.  The  claimants  claimed  that  the  shipping  articles  had  been  altered  after 
being  signed,  and  offered  oral  evidence  to  prove  this. 

§  1 102.  Oral  evidence  is  not  admissible  to  alter  shipping  articles  in  favor  of 
owners. 

Opinion  by  Bbtts,  J. 

There  is  a  disaccordance  in  the  statements  of  the  claimants'  witnesses,  which 
weakens  the  force  of  their  testimony.  It  is  also  contradicted,  in  some  impor- 
tant particulars,  by  the  evidence  on  the  part  of  the  libelants;  and,  upon  the 
proofs  before  me,  supposing  the  claimants'  depositions  to  be  admissible,  I  can- 
not sa}'  that  the  articles,  if  altered  at  all,  were  altered  on  the  return  voyage  of 
the  ship,  and  not  before  she  left  Havana.  But,  if  the  articles  have  been  altered, 
is  it  competent  for  the  owners  to  impugn  them  as  against  the  seamen?  The 
statute  enjoins  upon  the  master  the  duty  of  having  written  articles  subscribed 
with  his  seamen,  fixing  the  voyage  and  wages.  The  English  act,  from  which 
ours  is  borrowed,  declares  the  contract  to  be  "conclusive  and  binding;"  but 
those  terms  are  not  introduced  into  our  statute,  though  the  provision  that  the 
contract  ancl^  log-book  shall  be  produced,  to  ascertain  the  wages  due,  is  tanta- 
mount to  them  in  effect.  The  interpretation  of  the  contract,  accordingly,  has 
been,  in  this  country,  that  a  seaman  is  concluded  by  a  written  agreement  as  to 
the  amount  of  wages,  and  cannot  recover  more  than  is  stipulated  in  the  con- 
tract (Bartlett  v.  Wyman,  14  Johns.,  260;  Johnson  v.  Dalton,  1  Cow.,  543); 
and  it  is  believed  that  no  case  can  be  produced  in  which  a  seaman  has  been 
permitted  to  disregard  the  written  contract,  unless  he  has  satisfied  the  court  it 
was  executed  through  fraud  or  imposition  practiced  upon  him.  Though  it  is 
out  of  his  custody,  and  in  that  of  those  opposed  in  interest  to  him,  the  courts 
will  listen  to  no  proof,  however  clear  and  full,  setting  up  an  agreement  diflfer- 
ent  from  the  written  one,  until  that  is  shown  to  be  void  as  against  the  seaman. 
The  objection  to  such  testimony,  when  offered  by  the  owner  or  master  against 
a  seaman,  would  be  of  still  greater  force.  They  are  the  parties  who  propose, 
prepare  and  hold  the  contract.     Alterations  can,  therefore,  be  rarely  made  in 

it,  without  their  knowledge  or  to  their  prejudice.    On  the  contrary,  the  men 
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cannot  be  presumed  to  have  access  to  it  after  their  signature,  nor  to  have  ca- 
pacity to  change  its  terms,  or  annex  new  agreements  to  it,  even  if  disposed  to 
do  so;  and  it  would  be  subversive  of  every  precaution  and  safeguard  designed 
for  the  protection  of  the  crew,  to  permit  the  owner  to  curtail  or  vary,  by  parol 
proof,  the  engagements  of  the  written  articles,  or  substitute  different  stipula- 
tions in  their  place.  This  would,  in  effect,  nullify  the  act  of  congress,  for  the 
obligation  upon  the  master  and  owner,  to  enter  into  a  written  contract  with  their 
crew,  would  be  useless,  if  they  might  afterwards  efface  it  by  parol  evidence. 
When,  therefore,  the  owner  produces  the  written  contract  in  court,  it  must 
have  the  effect  "  to  ascertain  the  matter  in  dispute,"  unless  he  is  enabled  to 
prove  that  it  has  been  fraudulently  changed  by  the  seamen. 

In  the  present  case,  the  agreement  was  deliberately  entered  into,  and  the 
owners  now  insist  upon  all  the  provisions  that  are  binding  on  the  seamen,  as  in 
full  force  against  them,  and  have  also  excepted  to,  and  procured  the  exclusion 
of,  evidence  oflfered  by  the  seamen  to  show  that  the  real  contract  for  wages 
was  different  from  that  inserted  in  the  articles.  They  furthermore  claim  a  for- 
feiture of  wages  because  of  a  breach  of  the  articles  by  the  seamen.  There 
would  be  something  revoltingly  incongruous  in  adjudging,  for  the  benefit  of  the 
owners,  the  contract  to  be  conclusive  against  the  mariners,  as  to  wages  or  other 
privileges,  and'yet  in  exonerating  the  owners  from  one  of  its  most  important 
provisions  in  favor  of  the  seamen,  upon  loose  oral  proofs  that  that  provision  was 
not  originally  part  of  the  agreement.  The  rules  of  the  common  law  in  regard 
to  parol  proof  in  contradiction  of  a  written  contract  ought  not  to  be  relaxed, 
in  bciialf  of  an  owner  or  master,  with  respect  to  shipping  articles.  When  pro- 
ceeded upon  in  courts  of  law,  they  are  construed  with  all  the  strictness  of 
other  agreements,  even  as  against  sailors.  Webb  r.  Duckingfield,  13  Johns., 
390.  Applying  the  like  principle  in  favor  of  the  seamen,  the  ship-owner  can- 
not substitute  an  oral  agreement  in  place  of  one  required  by  law  to  be  in  writ- 
ing (Starkie  on  Ev.,  pt.  4,  p.  909),  nor  vary  the  written  contract  by  any  species 
of  parol  evidence  (id.,  p.  1001),  except  in  cases  of  fraud  or  duress. 

I  shall,  accordingly,  decree  wages  to  the  libelants  for  the  home  voyage, 
according  to  the  shipping  articles  as  presented  in  court,  with  costs. 

g  1 108.  In  general. —  A  written  contract,  perspicuous  in  its  terms  and  free  from  ambiguity, 
must  be  vie^'ed  as  the  exponent  of  the  intention  of  the  parties  to  it,  and  cannot  be  varied  or 
contradicted  by  extrinsic  evidence.  McNamara  v.  Gay  lord,  1  Bond,  164;  Scott  r.  Steamboat 
Dick  Keyes,  1  Bond,  164;  Phelps  r.  Qasen,  1  Woolw.,  204;  Eddy  Street  Inm  Foundry  a 
Hmmp  ien  Stock  &  Mut.  F.  Ins.  Co.,  1  Cliif.,  300. 

^  1 1 04.  Parol  evidence  cannot  be  admitted  to  alter  or  vary  a  written  agreement.  Findlay 
fK  Bank  of  United  States,  2  McL.,  44. 

^  1 105.  Especially  where  the  writing  has  been  acted  on  and  confirmed,  and  there  iB  do 
fraud.    Ibid, 

^1103.  In  an  action  against  a  newspaper  for  libel,  charging  the  plaintiff  with  adultery,  in 
order  to  explain  the  words  "Still  Another,*'  with  which  the  article  began,  the  court  allowed 
the  introduction  of  a  similar  article  immediately  preceding  the  libel,  entitled  **  A  Terrible 
Charge  against  a  Methodist  Preacher."    Gibson  r.  Cincinnati  Enquirer,  2  Flip.,  121. 

^  1107.  Oral  evidence  of  the  contents  of  a  written  contract  is  inadmissible.  SuHtjuehanna 
Bridge  &  Bank  Company  r.  Evans,*  4  Wash.,  482. 

§  1 1C8.  The  intention  and  understanding  of  the  parties  to  a  written  contract  cannot  be 
proved  by  parol.     Uurliki  v.  Bacon,*  1  Cr.  C.  C,  340. 

f  1 109.  Parol  evidence  bearing  upon  written  contracts  and  papers  ought  not  to  be  admitted 
wttiiout  the  production  of  the  written  contracts  and  papers,  so  as  to  enable  both  the  court  and 
the  jury  t^)  see  whether  or  not  the  admission  of  parol  evidence  in  any  manner  will  trench  upon 
the  mle  excluding  parol  evidence  varying  and  contradicting  written  contracts  or  papers. 
Philadelphia  &  Trenton  R.  Co.  r.  stimjjson,  14  Pot..  448. 
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g  1110-1129.  EVIDENCE. 

§  1110.  When  the  terms  of  a  written  contract,  in  the  light  of  all  the  circumstances,  do  not 
convey  a  clear  meaning,  but  remain  unintelligible,  parol  evidence  is  inadmissible  to  show  what 
the  meaning  of  the  parties  was.    Phelps  v,  Clasen,  1  Woolw.,  204. 

§  1111.  conversations. —  If  the  pai-ties  have  put  their  contract  in  writing,  evidence  of 

conversations  leading  to  the  contract,  and  tending  to  explain  or  vary  it,  cannot  be  received. 
Gilpin  V,  Gonsequa,  3  Wash.,  184;  Pet.  C.  C,  85. 

^  1112.  The  clear  import  of  an  unambiguous  written  contract  cannot  be  changed  in  any 
respect  by  evidence  of  remarks  made  by  the  parties  while  negotiating  respecting  it.  Stanley 
V.  Whipple,  2  McL.,  35. 

S  1113.  Where  parties  have  reduced  their  contracts  to  writing,  conversations  controlling  or 
changing  their  stipulations  are,  in  the  absence  of  fraud,  no  more  admissible  in  a  court  of 
equity  than  in  a  court  of  law.    Willard  v.  Tayloe,  8  Wall.,  557. 

§  1114.  lllastratious  — Not  admissible  — To  vary  or  contradict. —  If  a  policy  of  insur- 
ance admits  of  a  satisfactory  construction,  the  order  for  insurance  cannot  be  resorted  to. 
Hogan  V,  Delaware  Ins.  Co.,  1  Wash.,  419. 

§  1115.  Parol  evidence  of  the  real  value  of  a  vessel  insured  is  not  admissible  in  an  action 
upon  a  valued  policy.    Marine  Ins.  Co.  of  Alexandria  v,  Hodgson,  6  Cr.,  206. 

§  1116.  Where  a  charter-party  contained  no  statement  of  the  carrying  capacity  of  the  ves- 
sel, except  that  she  was  **  of  the  burden  of  four  hundred  and  twenty-seven  tons,  or  there- 
abouts," it  was  held,  in  a  suit  to  recover  the  charter  money,  that  evidence  of  false  and 
fraudulent  representations  as  to  the  carrying  capacity  of  the  vessel,  made  by  the  libelant,  in 
order  to  induce  the  respondents  to  enter  into  the  charter,  was  inadmissible,  for  the  reason  that, 
the  charter-party  being  in  writing,  any  stipulation  or  agreement  as  to  the  carrying  capacity  of 
the  vessel,  which  was  not  found  in  the  written  contract,  must  be  considered  as  having  been 
waived  by  the  respondents.    Baker  v.  Ward,  3  Ben.,  499. 

§1117.  In  a  suit  to  compel  the  specific  performance  of  a  written  contract  relating  to  lands, 
it  is  not  competent  to  show  by  parol  that  payment  was  to  be  made  in  some  other  way  than 
that  specified  in  the  written  instrument.     Richardson  v.  Hard  wick,  16  Otto,  252. 

j^  1118.  In  the  absence  of  fraud,  the  contract  of  the  master  of  a  whaling  ship  with  the 
owners  cannot  be  varied  by  parol  evidence.    Slocum  v.  Swift,  2  Low.,  212. 

§  1119.  Where  the  rate  of  wa<;es  of  the  mate  is  stipulated  in  the  shipping  articles,  it  cannot 
be  shown  by  parol  evidence  that  the  master  agreed  to  allow  him  in  addition  **  three  tons  priv- 
ilege in  the  vessel."    Veacock  v.  McCall,  Gilp.,  329. 

§  1120.  Where  the  voyage  described  in  shipping  articles  was  explained  to  seamen  before 
signing,  they  cannot  be  allowed  to  vary  the  voyage,  so  described,  by  parol  evidence  —  there 
being  no  evidence  of  fraud.    The  Quintero,  1  Low.,  38. 

$5  1121.  While  it  is  true  that  in  some  classes  of  cases  a  contract  between  persons  not  parties 
to  the  suit  may,  when  introduced,  be  contradicted  or  varied  by  parol  testimony,  the  principle 
can  have  no  application  to  a  contract  concerning  real  estate,  which  the  statute  requires  to  be 
in  writing  to  make  it  valid.    Stitt  v.  Huidekopers,  17  Wall.,  884. 

§1122.  Parol  evidence  to  show  a  gift  of  a  share  in  a  ship,  held  in  trust,  is  inadmissible  to 
contradict  a  conveyance  of  the  share  in  writing  made  at  the  same  time.  Lee  t?.  Luther,  8 
Woodb.  &  M.,  519. 

§  1123.  to  limit. —  If  an  assignment  is  made  of  an  entire  survey  of  land,  it  cannot  be 

varied  by  parol  evidence  that  the  vendor  reserved  a  portion  of  it  or  the  surplus  over  the  nom* 
inal  acreage  of  the  survey.    Dunlap  v.  Dunlap,  12  Wheat.,  574. 

g  1 124.  Where  a  release  in  writing  was  given  of  the  right  to  pass  over  land,  for  the  purpose 
of  constructing  a  road,  parol  evidence  is  not  admissible  to  show  that  the  release  was  to  be  bind- 
ing only  if  the  road  was  located  on  a  pailicular  route.  Kennedy  v,  Erie  &  Wattsburgh  P.  R, 
Co.,*  4  Am.  L.  Reg.,  440. 

§  1125.  In  an  action  for  interest  due  on  coupon  bonds,  issued  by  a  county  in  payment  for 
its  subscription  to  the  stock  of  a  railroad  company,  it  cannot  be  shown  by  parol  that  they 
were  issued  upon  an  agreement  with  the  company  from  wliich  they  were  piurchased,  that 
the  county  should  not  be  called  upon  to  pay  interest  on  them,  but  that  the  same  was  to  be  paid 
by  the  company.    McCoy  v.  Washington  County,  3  WaU.  Jr.,  381. 

^  112tt.  One  who  is  a  party  to  a  negotiable  note  cannot  by  his  testimony  invalidate  it;  a  for- 
tiori if  he  is  also  a  party  to  the  record.    Smyth  v.  Strader,  4  How.,  404. 

^1127.  In  a.  suit  by  a  builder  upon  a  contract  to  build  a  house,  the  defendant  cannot  show- 
by  parol  that  a  clause  in  the  written  contract  providing  for  the  forfeiture  of  ten  per  centum  on 
the  amount  of  the  contract  price,  on  the  failure  to  complete  the  work  by  a  given  day,  was  in- 
tended to  liquidate  the  damages  for  such  failure.    Van  Buren  v.  Digges,  11  How.,  461. 

§  1128.  In  an  action  at  law  upon  a  bond,  the  principals  in  the  bond  cannot  show  by  parol 
that  they  were  bound  as  securities  only.    Bank  of  Mount  Pleasant  v,  Sprigg,  1  McL.,  178. 

§  1 129.  An  instrument  purporting  on  its  face  to  be  the  contract  of  one  person  cannot  be 
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shown  hj  i)arol  to  be  the  obligation  of  another.    Shankland  v.  Corporation  of  Washington,  5 
Pet,  390. 

§  1180.  Where  one  partner  in  his  own  name  enters  into  a  contract,  parol  evidence  is  inad- 
mj&iible  to  show  that  it  was  for  the  benefit  of  the  partnership.  Smith  v,  Hoffman,*  2  Cr.  C. 
C,  651. 

§  1181.  The  selling  agents  of  a  watch  company,  who  were  factors  or  agents  for  no  other  per- 
son or  corporation,,  and  who  were  also  manufacturers  of  watches  on  their  own  account,  procured 
a  policy  of  insurance,  in  their  own  names,  payable  to  themselves,  whereby  they  were  insured 
against  loss  by  fire  *'  on  watches,  jewelry  and  other  merchandise,  their  own,  or  held  by  them 
in  trust  or  on  commission."  By  a  fire,  occurring  subsequently,  property  of  both  the  watch 
company  and  the  agents,  covered  by  the  policy,  was  damaged.  In  an  action  by  the  agents  on 
the  policy,  parol  evidence  was  held  inadmissible  to  show  that  the  property  of  the  watch  com- 
pany was  not  intended  to  be  insm-ed,  and  to  show  that  it  was  intended  only  to  insure  the  in- 
terest of  the  agents.    Robbins  v.  Fireman^s  Fund  Ins.  Co.  of  San  Francisco,  16  Blatch.,  122. 

g  1133.  Where  a  letter  of  attorney  authorizing  an  agent  to  purchase  a  certain  boat  of  cer- 
tain persons  authorizes  him  to  contract  with  one  of  the  owners  only,  parol  evidence  cannot 
be  received  to  show  that  it  was  not  the  intention  of  the  party  to  limit  him  to  contract  with  that 
person  only.     Peckham  v.  Lyon,  4  McL.,  45. 

§  1133.  ta  eu larger— Parol  evidence  of  an  agreement  to  extend  the  time  limited  by 

the  arbitration  bond  for  the  delivery  of  an  award  will  not  be  received.     Goldsborough  v. 
McWilliams,  2  Cr.  C.  C,  401. 

§  1 1 34.  Parol  evidence  cannot  be  received  to  show  that,  by  an  independent  oral  agreement, 
made  previous  to  or  at  the  time  of  the  execution  of  a  conveyance  and  defeasance,  the  estate 
*  was  to  be  held  as  security  for  debts  beyond  the  terms  of  the  defeasance.    Randall  v.  Phillips, 
8  Mason,  878. 

§  1185.  An  undertaking  for  the  duty  of  another  being  required  by  the  statute  of  frauds  to 
be  in  writing,  tliat  writing  cannot  be  added  to  or  varied  by  parol  testimony,  nor  can  it  be  so 
far  explained  by  parol  testimony  as  to  affect  its  import  with  regard  to  the  supposed  under- 
taking.    Clarke  v,  Russell,  3  Dall.,  415. 

§  1 186.  — —  to  explain. — Where  two  parties  entered  into  a  written  agreement  that  each 
should  manufacture  spikes  of  such  character  as  he  saw  fit,  oral  evidence  of  the  intent  of  the 
parties  at  the  time  was  excluded.    Troy  Iron  and  Nail  Factory  v.  Corning,  1  Blatch.,  467. 

g  1137.  A  letter  of  credit,  addressed  to  John  and  Joseph  Nay  lor  &  Co.,  there  being  no  such 
firm  at  the  place,  will  not  support  assumpsit  by  John  and  Jeremiah  Naylor  &  Co.,  to  whom  it 
was  delivered ;  and  i>arol  evidence  is  not  admissible  to  prove  that  the  letter  was  intended  to  be 
addressed  to  plaintiffs  and  was  misdirected  by  mistake.    Grant  v.  Naylor,  4  Cr.,  224. 

§  1 188.  Where  a  bill  of  lading  of  a  cargo  of  coal  from  New  York  to  Havana,  the  only  writ- 
ten contract  between  the  parties,  was  silent  as  to  the  number  of  days  within  which  the  coal 
should  be  discharged,  it  was  held  that  the  delivery  of  the  coal  must  be  governed  by  the  cus- 
tom and  usage  of  the  delivery  of  cargoes  of  that  description  at  the  port  of  Havana,  and  that 
parol  evidence  could  not  be  admitted  to  prove  an  agreement  that  the  vessel  was  to  be  detained 
not  exceeding  twelve  running  days  in  the  discharge  of  her  cargo.  Higgins  v.  United  States 
Mail  Steamship  Co.,  8  Blatch.,  282. 

§  1 189.  Where  there  is  no  stipulation  in  a  charter-party  as  to  the  precise  amount  of  cargo  to 
be  carried,  parol  evidence  is  n^t  admissible  to  show  that  amount.  The  £Ui  Whitney,  1  B.'atc j., 
360. 

g  1140.  If  there  is  no  ambiguity  in  a  written  contract  of  hiring  a  steamboat,  oral  evidence 
is  not  admissible  to  show  that  the  pai'ties  to  the  contract  expected  that  the  event  upon  which 
tlie  hiring  would  terminate  would  happen  earlier  than  it  actually  did.  Steam  Packet  Com- 
pany i\  Bradley,*  5  Cr.  C.  C,  897. 

g  1141.  Where  a  lessee,  who,  after  taking  the  lease,  becomes  bankrupt,  covenanted  to 
pay  all  taxes  assessed  during  the  term,  and  the  term  began  June  1,  1868,  and  ended  September 
1, 1869, — taxes  being  assessed  as  of  the  1st  of  May, —  it  was  held  that  the  petitioning  lessor  was 
entitled  to  prove  for  one  year's  taxes  only,  and  parol  evidence  to  show  that  both  parties  under- 
stood that  the  taxes  for  the  other  year  were  to  be  paid  by  the  tenant  was  inadmissible.  Ex 
parte  Houghton,  1  Low.,  554. 

S^  1142.  Parol  evidence  cannot  be  received  to  prove  an  understanding  that  the  vessel  might 
return  without  performing  the  voyage  described  in  the  shipping  articles.  Thompson  v,  Sliip 
Oakland,*  4  Law  Rep.,  349. 

g  1148.  Where  B.  had  borrowed  the  note  of  A.,  and  given  a  receipt  therefor  promising  to 
fHTovidc  for  its  payment  at  maturity,  in  an  action  by  A.  against  B.  and  another,  parol  evidence 
was  held  to  be  inadmissible  to  show  that  the  other  defendant  was  a  partner  of  B.  in  the  busi- 
ness in  which  the  proceeds  of  the  note  were  used,  in  order  to  charge  him  for  the  failure  of  B. 
to  provide  for  the  payment  of  the  note.    Smith  v.  Hoffman,  2  Cr.  C.  C,  651. 
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1144-1157.  EVIDENCE. 

§  1144.  Where  C,  by  a  policy  of  insurance,  is  insured  in  his  dwelling-house  and  the  furni- 
ture therein,  payable,  in  case  of  loss,  to  S.,  **  as  his  interest  may  appear,  it  being  stipulate*! 
that  if  the  insured  shall  hereafter  procure  any  other  insurance  on  the  property,  without  the 
consent  of  the  company,  the  poUcy  shall  become  void,"  and  C.  procures  such  other  insurance 
on  his  interest  in  the  property  as  mortgagor,  it  being  the  construction  of  the  first  policy  that 
C.  is  the  insured,  it  cannot  be  varied  by  extrinsic  evidence  that  it  was  procured  by  S.,  the 
mortgagee,  for  the  purpose  of  insuring  his  own  interest.  Sias  v,  Roger  Williams  Ins.  Co.,  H 
Fed.  R.,  187. 

§  1 145.  In  a  suit  m  rem  in  admiralty  for  a  breach  of  a  charter-party,  when  its  meaning  is 
clear,  it  is  inadmissible  to  show  a  mistake  in  it.     The  Hermitage,  4  Blatch.,  474. 

§  1146.  Where  a  bill  of  lading  offered  in  evidence  does  not  appear  upon  its  face  to  be  the 
contract  of  the  defendant,  the  plaintiff  cannot  be  permitted  by  parol  evidence  to  prove  that  it 
is  the  defendant's  contract.    Dixon  v.  Columbus  &  Indianapolis  R'y  Co.,  4  Biss.,  137. 

§  1147.  Where  a  negotiable  note  was  made  payable  to  **  Samuel  Jaudon,  Esq.,  cashier,  or 
order,**  and  was  not  indorsed  by  him,  parol  evidence  was  held  inadmissible  to  show  that  the 
bank  of  which  Samuel  Jaudon  was  cashier  was  the  real  payee,  and  that  it  was  given  for  a 
debt  due  the  bank,  in  order  to  support  an  action  on  it  by  the  bank.  Bank  of  United  States  r. 
Lyman,  1  Blatch.,  297.    See  §  1043. 

g  1148.  O.  P.,  of  Dodge  county,  Wisconsin,  located  a  tract  of  government  land  in  that  state 
and  county  for  his  father,  O.  P.,  of  New  York.  The  patent  was  issued  to  **0.  P.,  of  Dodge 
county,  Wisconsin,'*  and  delivered  to  him,  and  he  took  possession,  and  subsequently  mortgaged 
the  land.  The  father,  after  notice  of  the  mortgage,  permitted  him  to  remain  in  possession, 
and,  on  sulisequently  selling  the  land,  directed  tlie  purchase  money  to  be  paid  to  the  son.  On 
foreclosure  of  the  mortgage  judgment  was  rendered  against  the  defendant.  In  an  action  by  * 
the  purchaser  from  the  father  against  the  father  for  breach  of  warranty,  it  was  held  tliat  parol 
evidence  was  not  admissible  to  show  that  O.  P.,  of  New  York,  was  the  real  patentee*.  Bab- 
cock  r.  Pettibone.  12  Blatch.,  354. 

^11 49.  In  a  suit  brought  upon  a  bill  of  lading  to  recover  damages  for  the  failure  to  deliver 
in  time  the  goods  shipped,  it  cannot  be  proved  that  the  defendants  had  a  right  to  disregard  the 
bill  of  lading  because  of  representations  said  to  have  been  made  by  the  drayman  who  delivere<i 
the  goods  to  the  steamboat,  to  the  steamboat  clerk,  following  which  the  goods  were  stowed  as 
through  freight  to  a  point  beyond  their  destination,  and  not  as  way  freight,  so  that  when  the 
proper  landing  was  reached,  the  goods  could  not  be  handled  without  great  trouble  and  delay. 
The  Golden  Rule,  9  Fed.  R.,  334. 

§  1150.  Where  an  official  bond  refers  to  a  holding  of  office  at  a  particular  date,  the  law 
determines  that  date  to  be  the  time  when  the  bond  took  effect;  and  when  it  is  ascertained  upon 
the  facts  that  the  officer  was  at  that  date  holding  under  a  second  appointment,  extraneous  or 
oral  evidence  cannot  be  received  to  show  that  the  bond  was  not  intended  to  apply  to  the  second 
appointment.     United  States  v.  Le  Baron,  19  How.,  73. 

§  1151.  On  the  dissolution  of  a  partnership  consisting  of  two  members,  one  purchased  the 
stock  of  goods  from  the  other,  and  in  consideration  therefor  executed,  together  with  third  i>er- 
sons,  a  note  for  the  price.  This  note  was  made  payable  to  the  two  partners,  one  of  them  being 
thus  made  both  an  obligee  and  an  obligor.  In  a  suit  by  the  other  against  the  thiixl  persons,  it 
was  held  that,  if  the  third  persons  were  only  sureties,  parol  evidence  could  not  be  received  to 
show  that  the  note  was  made  payable  to  both  the  partners  by  mistake,  and  that  the  plaintiff 
was  intended  to  be  the  only  payee.    McMicken  v.  Webb,  6  How.,  292. 

§  1152.  In  an  action  upon  a  sealed  instrument  in  a  court  of  law,  evidence  is  not  admissible, 
between  privies  to  the  deed,  that  the  agreement  was  procurer!  by  the  fraudulent  representation 
of  one  of  the  parties.     Hartshorn  v.  Day,  19  How.,  211. 

g  1153.  Parol  evidence  is  admissible  in  a  criminal  case  to  show  the  intent  with  which  a  deed 
was  made.    United  States  v.  Thomas,*  2  Cr.  C.  C,  86. 

§  1154.  Where  certificates  of  stock  in  a  corporation  have  been  assigned  by  the  original 
owner,  the  corporation  may  introduce  evidence  to  show  the  true  chai*acter  of  the  contract  of 
assignment,  although  it  is  absolute  upon  its  face.    Becher  r.  Wells  Flouring  Mill  Co.,  1  McC,  62. 

§  1 155.  prior  conversations,  declarations,  agreements,  etc,  —  Where  the  rights  of  the 

parties  as  to  the  delivery  of  the  goods  are  fixed  by  the  bill  of  lading,  evidence  of  conversations 
prior  to  the  date  of  it  cannot  have  any  effect  to  vary  its  provisions.  O'Rourke  v.  Tons  of  Coal. 
1  Fed.  R.,  619.    See  §  1111. 

§  1156.  Where  the  terms  of  a  policy  are  clear  and  definite  and  without  mistake,  and  contain 
numerous  express  conditions  upon  the  happening  of  which  it  is  to  become  void,  oral  evidence 
cannot  be  admitted  to  show  an  agreement  alleged  to  have  been  made  prior  to  the  issuing  of  the 
policy,  and  not  inserted  therein,  that  upon  the  happening  of  a  certain  event  the  ix)licy  should 
become  void.    Candee  v.  Citizens'  Ins.  Co.,  4  Fed.  R.,  143. 

§  1157.  Where  a  member  of  a  society  of  communists  called  the  *'  Harmony  Society/'  whose 
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h^m  provided  that  a  withdrawing  member  could  not  claim  anything  from  the  society  as  a  mat- 
ter of  right,  but  might  receive  a  donation  at  the  discretion  of  the  superintendent,  withdrew 
from  the  society,  and  signed  a  receipt  to  the  effect  that  he  had  withdrawn  and  had  received 
"  two  hundred  dollars  as  a  donation,  agreeably  to  contract,"  it  was  held  that  this  writing  must 
be  treated  as  a  contract  of  dissolution,  and  that  evidence  of  prior  declarations  or  antecedent 
conduct  could  not  be  admitted  to  vary  or  contradict  it.  Baker  v.  Nachtrieb,  19  How.,  126. 
Contra,  Nachtrieb  v.  Harmony  Settlement,  8  AValL  Jr.,  66  (Churchks,  gg  52-57).  See  Harmony 
Society. 

§  llovS.  A  written  contract  of  assignment  of  recognizances  as  security  for  a  debt  cannot  be 
explained  by  evidence  of  conversations  preceding  and  contemporaneous  with  the  contract, 
showing  that  the  writing  does  not  contain  the  whole  agreement.  Kemmil  v,  Wilson,  4  Wash., 
80B. 

«§  1 159.  contemporaneons  agreements. — A  memorandum  of  the  sale  of  a  vessel,  stating 

the  fact  of  sale,  describing  the  vessel  sold,  and  stating  the  price  and  the  terms  of  credit,  and 
making  no  mention  of  a  warranty,  excludes  evidence  to^how  tliat  letters  written  by  the 
vendor  during  the  treaty  for  the  sale,  of  which  no  mention  is  made  in  the  memorandum,  con- 
tained a  warranty.     Randall  v.  Rhodes,  1  Curt.,  90. 

g  1160.  In  an  action  brought  by  the  assignee  of  a  bond,  against  the  assignor,  upon  a  writ- 
ten assignment  in  general  terms,  the  plaintitf  cannot  give  parol  evidence  to  show  that  the  de- 
fendant expressly  guarantied  the  payment  of  the  bond.     O'Hara  v.  Hall,  4  Dall.,  340. 

g  1161.  Parol  evidence  is  inadmissible  to  contradict  the  contract  of  an  indorser  of  negotiable 
paper,  by  showing  that  at  the  time  he  indorsed  the  paper  he  was  assured  by  the  agent  of  the 
plaintiff  that  he  ran  no  risk  by  so  indorsing.  Bank  of  the  United  States  v.  Dunn,*  6  Pet,  51. 
$$  114»2.  In  a  suit  on  a  negotiable  promissory  note  against  an  indorser,  it  cannot  be  shown 
by  parol  that  he  placed  his  name  on  the  Yiote  under  a  representation  and  with  the  understand- 
ing that  the  maker  had  pledged  property  for  its  payment,  that  the  indorser  would  not  be 
looked  to  for  payment  until  the  security  pledged  had  been  exhausted,  and  that  the  indorsement 
was  a  mere  matter  of  form.     Ibid. 

§  116S.  In  an  action  on  a  promissory  note  by  the  holder,  the  transferee  of  the  payee,  against 
the  maker,  parol  evidence  cannot  be  received  to  show  that  by  an  agreement  contemporaneous 
with  the  making  of  the  note,  it  was  not  intended  to  be  a  promissory  note,  and  was  not  to  be 
sued  upon  or  paid  as  such,  but  was  to  be  held  by  the  payee  as  a  memorandum,  not  of  any  fact 
or  agreement  stated  therein,  but  of  an  understanding  wholly  inconsistent  with  and  repugnant 
to  its  terms.    Courtright  v.  Bumes,  8  McC.,  60. 

§  IIM.  In  an  action  against  the  maker  on  a  promissory  note,  he  cannot  show  that,  at  the 
time  of  the  execution  thereof,  it  was  understood  and  agreed  between  him  and  the  plaintiff 
that  it  should  not  be  paid  at  maturity,  but  should  be  returned  to  the  defendant  upon  the  exe- 
cution and  delivery  of  a  note  and  mortgage  for  a  larger  amount,  which  amount  the  plaintiff 
had  agreed  to  loan  to  the  defendant,  the  note  in  suit  being  given  merely  as  a  memorandum  of 
the  receipt  of  a  part  of  the  sum  agreed  to  be  loaned,  and  that  the  defendant  has  tendered  the 
note  and  mortgage  agreed  to  be  given.    Bank  of  Hallo  well  v.  Baker,*  1  Minn.,  261. 

$$  1 1^.  In  an  action  against  the  maker  on  a  promissory  note,  by  a  bona  fide  holder  for  value, 
who  took  it  before  maturity  and  without  notice  of  any  facts  impeaching  its  validity  between 
the  antecedent  parties,  parol  evidence  cannot  be  received  to  show  that,  by  an  agreement  be- 
tween the  maker  and  the  payee  at  the  time  of  the  making  of  the  note,  it  was  to  be  paid  and 
taken  up  by  the  payee  at  maturity.     Brown  v.  Spofford,  5  Otto,  474;  1  MacArth.,  223. 

§  1166.  In  a  suit  on  a  promissory  note  for  the  payment  of  a  certain  sum  of  money  at  a  cer* 
tain  day,  though  the  suit  be  between  the  original  parties  to  the  same,  it  cannot  be  shown  by 
parol  that,  at  the  time  of  making  the  note,  it  was  agreed  that  the  plaintiff  should  look  to  the 
TpaX  estate,  for  the  purchase  money  of  which  the  note  was  given,  for  the  am-  unt  of  the  said 
note,  and  the  note  surrendered,  if  buildings  were  placed  upon  the  land,  which  condition  had 
been  fuiailed.     Linville  r.  Holden,*  2  MacArth.,  329. 

$i  1167.  If  a  life  insufance  policy  containH  the  condition  that  it  shall  become  void  if  the  an- 
nual premiums  shall  not  be  paid  on  the  day  when  they  severally  become  due,  or  if  the  notes 
given  in  payment  of  premiums  shall  not  be  paid  at  maturity,  it  cannot  be  proved  that  the  in- 
surance company  orally  agreed,  at  the  time  of  receiving  the  premium  notes,  that  the  policy 
should  not  become  void  on  the  non-payment  of  the  notes  alone  at  maturity,  but  at  the  instance 
and  ele<-tion  of  the  company.     Thompson  v.  Insurance  Co.,  14  Otto,  252. 

5s  116H.  The  maker  of  certain  notes,  by  a  contri'^t  in  writing,  assigned  to  the  payee,  as  col- 
hiteral  security  for  their  payment,  a  judgment  against  a  third  person,  the  contract  authorizing 
the  payee,  on  failure  of  the  maker  to  pay,  to  sell  the  judgment  at  the  maturity  of  the  notes,  or 
at  the  maturity  of  the  time  for  which  they  might  be  renewed,  af t€»r  certain  notice  given  to  the 
roaVer,  and  apply  the  proceeds  in  payment.  It  was  held  that  parol  evidence  could  not  be  re- 
civwl  to  show  that  it  was  agreed  lietweon  the  ])arties  at  the  time,  as  a  part  of  the  transaction, 
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that  the  payee  was  to  issue  execution  upon  said  jud^^ment  and  proceed  to  collect  the  same 
whenever  the  money  could  be  made  thereon.    Bast  v.  Bank,  11  Otto,  93. 

g  11 69.  It  is  not  competent,  in  an  action  ao:ainst  an  indorser  by  his  immediate  indorsee,  upon 
an  indorsement  made  in  blank  upon  a  negotiable  promissory  note,  to  prove  as  a  defense  that 
ai  part  of  the  transaction  it  was  agreed  between  the  parties,  but  not  in  writing,  that  it  should 
marely  have  the  effect  of  an  indorsement  expressed  to  be  without  recourse.  Martin  v.  Cole, 
14  Otto.  30;  3  Colo.  Ty,  113. 

i^  1 1 70.  In  an  action  on  a  written  contract,  the  defendant,  who  appears  as  principal  in  the 
contract,  cannot,  for  the  purpose  of  exonerating  himself,  introduce  evidence  to  prove  that  he 
disclosed  his  agency  and  mentioned  the  name  of  his  principal  at  the  time  the  contract  was  ex- 
ecuted.   Nash  V,  Towne,  5  Wall.,  689. 

§1171.  The  defendant  had  assigned  to  the  plaintiff  the  time  of  service  of  a  servant.  The 
written  contract,  which  was  assigned  in  writing,  stated  the  time  wliich  the  servant  had  to 
serve  was  a  certain  length  of  time.  Held,  that  tliis  could  not  be  varied  by  parol  evidence  of 
what  the  assignor  stated  the  timojx)  be  at  the  time  of  the  assignment.  Smallwood  v,  Worth- 
ington,  2  Cr.  C.  C,  431. 

§  1 1 72.  A  clean  bill  of  lading,  that  is,  one  that  is  silent  as  to  the  mode  of  stowing  the  goods, 
imports  that  they  are  to  be  safely  and  properly  stowed  under  deck,  and  evidence  of  conversa- 
tions between  the  shippers  and  the  master,  before  or  at  the  time  the  bill  of  lading  was  executed, 
cannot  be  admitted  to  prove  an  agreement  that  the  goods  might  be  stowed  on  deck.  The  Del- 
aware, 14  Wall.,  579;  The  Wellington,  1  Biss.,  279;  The  Waldo,  Dav.,  161. 

§  11 73.  In  a  suit  in  admiralty  for  tlie  recovery  of  damages  for  injuries  to  goods  shipped, 
where  the  bill  of  lading  is  in  the  usual  form,  evidence  is  admissible  to  show  that  by  mistake 
the  words  **in  cabin  state-room"  were  omitted  in  the  bill  of  lading,  which,  when  inserted, 
importad  an  obligation  to  carry  the  goods  in  that  part  of  the  vessel.     Star  of  Hope,  2  Saw.,  15. 

§  1174.  It  may  be  shown  that  a  part  of  the  goods  included  in  a  bill  of  lading  were  not 
shipped  and  that  the  bill  was  signed  by  the  master  under  a  mistake.  Sutton  v,  KettcU,  1  Spr., 
809. 

^  1175.  Where  parties  have  made  a  written  agreement  to  compromise  a  suit,  and  nothing  is 
contained  therein  as  to  payment  of  costs,  it  is  admissible  to  show  in  evidence  a  separate  oral 
agreement  that  one  of  the  parties  is  to  i)ay  the  costs,  for  this  is  a  distinct  contract  from  the 
one  under  seal.    Morancy  v,  Quarles,  1  McL.,  194. 

§  1 1 70.  A  corporation  engaged  in  furnishing  coal  to  steamboats  having  been  accustomed  to 
furnish  to  a  pa^enger  boat  coal  as  she  needed  it  for  each  trip,  the  owner  of  the  boat  made  an 
agreement  with  the  corporation  for  a  future  supply  of  coal,  a  written  memorandum  being 
made,  stating  that  the  owner  had  purchased  of  the  corporation  a  certain  amount  of  coal,  at  a 
certain  price,  to  a  certain  date ;  and  also  a  further  amount,  at  a  certain  price,  to  be  delivered 
by  carts.  From  this  time  on  the  delivery  of  the  coal  continued  in  the  manner  practiced  be- 
fore. The  memorandum  contained  nothing  further  as  to  the  time  and  mode  of  delivery  and 
payment.  It  was  held  that  this  writing  did  not  exclude  parol  evidence  showing  the  previous 
course  of  dealing  between  the  parties  to  establish  their  intention  as  to  these  points.  The  Alida, 
Abb.  Adm.,  173. 

§  11 77.  Where  a  military  officer,  in  time  of  war  and  in  the  enemy's  country,  orders  that  a 
part  of  the  contract  price  of  wood,  cut  and  delivered  by  the  claimant,  be  withheld  from  him 
and  paid  to  the  owner  of  the  land  from  which  it  was  cut,  parol  evidence  is  admissible  to  show 
that  at  the  time  of  making  the  contract  there  was  an  agreement  that  the  claimant  should  pay 
the  owner  of  the  land  for  her  wood.     Lock  wood's  Case,*  5  Ct.  CI.,  379. 

§  11 78.  Where  the  place  of  demand  is  not  expressed  on  the  face  of  a  negotiable  note,  parol 
evidence  may  be  received  to  show  that  all  the  parties  thereto  agreed  that  demand  for  payment 
should  be  made  at  a  pai'ticular  bank.    Brent  v.  Bank  of  the  Metropolis,  1  Pet.,  89. 

^  1 1 79.  Where  a  note  is  indorsed  after  dishonor,  an  agreement  that  the  indorser  shall  be 
liable  only  in  case  of  the  insolvency  of  the  maker  may  be  proved  by  paroL  Taylor  v.  Schol- 
field,*  2  Cr.  C.  C,  315. 

^  1 180.  iiiiscellanoiis. —  A  statute  of  Louisiana  of  1858  enacts  that  *'  parol  evidence  shall 

not  be  received  to  prove  any  acknowledgment  or  promise  of  a  party  deceased,  to  pay  any  debt 
or  liability  against  his  succession,  in  order  to  take  such  debt  or  liability  out  of  prescription,  or 
to  revive  the  same  after  prescription  has  run  or  been  completed ;  but  in  all  such  cases  the  ac- 
knowledgment or  promise  to  pay  shall  be  proved  by  written  evidence,  signed  by  the  party  to 
be  charged,  or  by  his  spacially  autliorized  agent  or  attorney  in  fact."  The  principle  of  this 
statute  is  that  no  verbal  declaration  of  a  deceased  man  shall  be  given  in  evidence  to  prove 
against  him  an  acknowledgment  of  the  debt,  which  would  otherwise  be  barred  by  the  statut-e 
of  limitations;  and  that  no  written  evidence  shall  be  offered  unless  signed  by  him  or  his  agent. 
Oral  conversations  and  admissions  of  a  decedent,  tending  to  prove  an  acknowledgment  of  a 
debt,  as  due,  within  the  period  of  prescription,  and  indorsements  by  him  of  payments  on  the 
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bond  eTidencing  the  debt,  are,  therefore,  not  admissible  under  this  statute,  in  a  suit  against 
his  estate.    Adger  v.  Alston,  15  Wall.,  555. 

§  1181.  If,  at  the  time  of  the  execution  of  a  written  contract  of  insurance,  the  applicant 
knew  that  the  vessel  insured  had  already  been  lost,  he  cannot  prove  by  parol  that  the  con- 
tract of  insurance  was  actually  made  before  the  loss,  though  executed  and  delivered  and  paid 
for  afterwards,  although  he  declares  on  the  prior  oral  contract  of  insurance.  Insurance  Com- 
pany V.  Lyman,  15  Wall.,  664.  % 

§  1182. to  explain  terms. —  Pai*ol  evidence  is  not  admissible  to  show  the  construction 

of  the  words,  "if  in  funds,"  used  in  an  order  drawn  on  A.  to  pay  to  B.  a  certain  sum,  if  in 
funds.     Kemble  r.  Lull,  3  McL..  272. 

^  1183.  The  phrase  ''steamboat  debts,"  when  used  in  a  contract,  is  not  such  a  technical 
term  as,  by  the  rules  of  evidence,  may  be  limited  in  its  meaning  by  parol  testimony  as  to  its 
use.     Moran  %\  Prather,  23  Wall.,  492. 

§  11^4.  The  members  of  a  firm  agreed  in  writing,  styling  themselves  creditors  of  a  steam- 
boat, to  release  P.,  one  of  the  part  owners  of  the  boat  who  had  disposed  of  his  share,  from  all 
indebtedness  due  them  from  the  boat,  so  far  as  P.  was  concerned.  And  in  a  further  instru- 
ment they  bound  themselves  to  defend  and  save  him  harmless  from  any  and  all  claims  and  de- 
mamls  tliat  might  '*  ai'ise  or  be  brought  against  the  said  steamboat,  excepting  those  above 
signed."  It  was  held  that  parol  evidence  was  not  admissible  to  show  that  the  words  **  steam- 
boat debts  "  constituted  a  well-known  term  among  those  dealing  with  steamboats  at  that  place, 
and  meant  such  debts  as  constituted  a  lien  on  the  boat  for  necessary  supplies,  materials,  re- 
pairs and  wages;  and  that  they  did  not  include  debts  which  could  not  be  enforced  against  the 
steamboat  by  any  of  the  conservatory  laws  of  the  state.     Ibid. 

§  I  ISo.  Where  a  person  domiciled  in  Pennsylvania,  though  a  resident  in  England  during  the 
greater  part  of  his  life,  made  his  will  in  that  state,  devising  all  his  property,  real  and  ])ersonal, 
to  his  •*  heir-at-law"  or  "lawful  heir,"  it  was  held  that  the  term  **  heir-at-law,"  as  thus  ex- 
plained, presented  no  such  ambiguity  as  to  its  meaning  in  Pennsylvania  as  to  admit  extrinsic 
evidence  to  show  that  the  testator  used  the  term  in  the  sense  of  the  English  common  law  and 
not  in  the  sense  of  Pennsylvania  statutory  law.     Aspden^s  Estate,  2  Wall.  Jl*.,  368. 

ji  1 1  SO.  Previous  and  contemporary  transactions  and  facts  may  be  very  properly  taken  into 
ct)nsideraticm  to  asc'ertain  the  subject-matter  of  a  contract,  and  the  sense  in  which  the  parties 
u-evl  particular  terms,  but  not  to  alter  or  modify  the  plain  language  which  they  have  used. 
Thus,  where  one  had  contracted  to  deliver  to  a  government  post  eight  hundred  and  eighty 
c  jrds  of  wcxkI,  **  more  or  less,"  as  should  be  determined  to  be  necessary  bj-  the  commander  of 
the  post  for  the  fiscal  year,  and  a  few  days  after  the  contract  was  signed  the  commander  gave 
him  notice  that  but  forty  cords  would  be  necessary,  it  was  held  that  ttie  fact  that  the  contract 
was  awarded  to  him  on  his  bid  more  than  a  month  before  it  was  signed,  and  that  on  the  faith 
and  expectation  that  the  quantity  named  would  be  wanted  he  had  cut  eight  hundred  and  eighty 
cords  before  the  contract  was  signed,  was  irrelevant  matter,  and  could  not  be  considered  for 
the  purpose  of  altering  the  plain  language  of  the  agreement.  Brawly  v.  United  States,  6  Otto, 
168. 

§  1187.  In  an  action  on  a  written  contract,  oral  evidence  may  be  introduced  of  the  meaning 
attached  by  the  parties  to  the  word  *'  cost,"  which  is  capable  of  liaving  a  larger  or  more  limited 
meaning  according  to  the  intention  of  the  parties.     Gray  r.  Harper,*  1  Story,  587. 

§  llJ^S.  In  a  memorandum  containing  the  following  words:  **  By  my  purchase  of  your  i 
E.  B.  wharf  and  premises,  this  day.  as  agreed  on  between  us,  $7,578.63,"  it  was  held  that 
the  initials  '*  E.  B."  could  be  explained  by  parol  evidence,  since  it  could  be  done  by  a  medium 
of  explanation  suggested  on  the  face  of  the  instrument,  and  on  evidence  which,  while  it 
neither  added  to,  detracted  from,  nor  varied  the  note  in  writing,  would  supply  every  exigency 
of  the  statute  of  frauds.    Barry  v.  Coombe,  1  Pet.,  640. 

§  11S9.  In  a  suit  on  bonds  given  for  the  jiurchase  of  slaves  after  the  proclamation  of  eman- 
cipation, in  that  part  of  Virginia  from  which  the  authority  of  the  national  government  was 
excluded  by  the  rebel  armies,  the  bonds  to  be  paid  in  one  and  two  years,  in  the  bankable  cur- 
rency at  the  day,  it  was  held  competent  to  prove  that,  at  the  time  and  place  of  the  making  of 
the  agreement  and  of  the  bonds,  the  only  currency  in  circulation  or  bankable  was  Confederate 
currency,  the  value  of  which  in  relation  to  gold  was  as  one  to  nineteen  or  twenty ;  that  slavt^ 
were  not  being  sold  at  all  for  gold ;  and  that  these  slaves  were  not  worth  more  tlian  the  stipu- 
lated price  computed  in  Confederate  currency,  and  would  never,  even  before  the  war,  have 
been  worth  more  than  a  fifth  of  that  price  in  gold,     Rines  r.  Duke,  15  Otto,  132. 

5;  1 190.  Evidence  may  be  received  to  show  that  a  ])romise,  made  in  one  of  the  states  of  the 
Confederate  government  during  the  rebellion,  and  expressed  to  be  for  the  payment  of  dol- 
lars, without  qualifying  words,  was  made  for  the  payment  of  Confederate  notes.  Thorington 
c.  Smith,  8  Wall.,  U 

§  1191.  Conf<Hjerate  notes  lx*ing  in  general  use  in  the  insurgent  statt^s  during  the  rebellion, 
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parol  evidenoe  is  admissible  to  prove  that  a  contract  made  in  those  states  dm*ing  the  war,  and 
payable  in  "dollars,**  was  in  fact  made  for  the  payment  of* Confederate  dollars,  and  to  prove 
the  value  of  such  notes  at  the  time  the  contract  was  made.  In  the  absence  of  such  evidence, 
the  presumption  would  be  that,  by  the  term  *•  dollars,"  the  lawful  currency  of  the  United 
States  was  intended.  But  the  ordinance  of  North  Carolina  of  October,  1865,  and  the  act  of 
1866  of  that  state,  create  a  contrary  presumption.  The  Confederate  Note  Case,  19  Wall., 
548.  # 

§  1192. nsBifre  And  cnstom. —  If  a  policy  of  insurance  is  susceptible  of  a  reasonable  con- 
struction on  its  face,  without  the  necessity  of  resorting  to  extrinsic  aid,  evidence  of  a  custom 
or  usage  cannot  be  given.  Thus,  where  an  open  or  running  policy  was  held  by  the  court  to 
have  a  well  defined  meaning  in  reference  to  the  rate  of  preniuim,  it  was  held  not  to  be  compe- 
tent to  set  up  a  usage  that  the  premium  named  in  such  a  policy  was  in  all  cases  a  nominal  one, 
and  might  be  varied  by  the  company  when  the  risk  was  reported.  Insurance  Companies  r. 
Wright,  1  Wall.,  456.    See  §  538. 

§  1193.  A  policy  of  insurance,  where  its  terms  are  ambiguous,  maj^  be  explained  by  x>arol 
evidence  of  the  usages  of  trade.  But  no  evidence  of  any  usage  or  custom  can  be  admitted  to 
explain,  alter  or  impair  the  terms  of  the  contract.  Hearn  v. New  England  Mutual  Marine  Ins. 
Co.,  3  Cliff.,  318. 

§  1194.  A  usage  that  the  rating  of  a  vessel  mentioned  in  a  policy  of  insurance  must  have 
exclusive  reference  to  the  rating  on  the  lxx)ks  of  the  insurance  company  is  not  admissible, 
when  the  vessel  has  no  rating  on  such  books  so  recent  as  to  be  recognized  by  insurers  as  a  valid 
rating.    Insurance  Companies  v.  Wright,  1  Wall.,  456. 

§  1 195.  Where  the  terms  of  a  policy  of  insurance  on  a  vessel  were,  "  at  and  from  Liverpool 
to  port  in  Cuba,  and  at  and  thence  to  port  of  advice  and  discliarge,"  parol  evidence  of  a  usage 
was  held  inadmissible  to  show  that  the  vessel  might  go  to  one  port  to  discharge,  and  to  a  sec- 
ond for  a  return  cargo.     Hearn  i\  New  England  Mutual  Marine  Ins.  Co.,  3  Cliff.,  318. 

§  1190.  In  an  action  upon  an  insurance  policy,  it  is  not  competent  to  show  an  alleged  custom 
of  insurance  companies,  alleged  to  have  been  known  to  the  agent  of  the  plaintiff,  that  upon 
the  happening  of  a  future  event  the  policy  should  become  void,  which  condition  was  not  in- 
serted among  the  numerous,  detailed  and  clearly-expressed  conditions  of  the  policy,  it  being 
inconsibtent  with  the  written  terms  of  the  contract,  and  excluded  therefrom  by  the  implicar 
tion  arising  from  the  fact  of  other  conditions  being  inserted.  Candee  v.  Citizens*  Ins.  Co.,  4 
Fed.  R.,  143. 

§  1197.  The  legal  effect  of  a  written  indorsement  of  a  bill  of  exchange  cannot  be  contradicted 
by  either  parol  proof  or  custom.    White  v.  National  Bank,  13  Otto.  658. 

§  1198.  Evidence  that  it  is  the  custom  of  other  railroad  companies  to  terminate  all  contracts 
for  special  rates  at  the  end  of  the  year  cannot  be  given  in  a  suit  arising  out  of  the  breach  of 
a  special  contract  with  a  railroad  company  for  the  transportation  of  a  definite  quantity  of  hay 
at  a  certain  rate,  without  mentioning  any  time.  Martin  t?.  Union  Pacific  R.  Co.,*  1  Wyom. 
Ty,  143. 

§  1199.  It  seems  that  when  a  bill  of  lading  gives  the  shipper  an  option  of  reconsignment^ 
parol  evidence  of  a  usage  is  inadmissible  to  so  far  vary  the  written  contract  as  to  extend  the 
option  to  the  consignee.    McGovern  v.  Heissenbuttel,  8  Ben.,  46. 

§  12(H).  A  usage  or  custom  may  be  admitted  to  interpret  the  otherwise  indeterminate  inten- 
tions of  the  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulations,  but  from  mere  implications  and  presumptions,  and  acts  of  a  doubtful  or  ^ 
equivocal  character.  It  may  also  be  admitted  to  ascertain  the  true  meaning  of  particular 
words  in  the  instrument,  when  the  words  have  various  senses  according  to  the  subject-matter 
to  which  they  are  applied.  But  to  vary  or  contradict  the  positive  stipulations  of  a  written 
contract,  evidence  of  a  usage  cannot  be  given.  Thus,  the  contract  contained  in  a  bill  of  lading 
by  which  the  carrier  agrees  to  deliver  the  goods  in  good- order  and  condition,  "  dangers  of  the 
seas  only  excepted,"  cannot  be  contradicted  or  varied  by  evidence  of  a  custom  or  usage  of  the 
vessels  engaged  in  trade  between  the  two  places  that  the  owners  of  vessels  are  liable  only  for 
damage  occasioned  by  their  neglect.    The  Schooner  Reeside,  2  Sumn.,  567. 

§  1201.  Evidence  of  a  usage  to  explain  a  clause  in  a  policy  of  insurance  is  proper.  But  the 
usage  can  only  be  resorted  to  where  the  law  is  doubtful  and  unsettled ;  and  even  then  the  con- 
struction must  be  determined  by  the  usage,  and  not  by  the  opinions  of  the  witnesses.  The 
usage  admitted  in  this  case  was  one  which  prevented  the  selling  on  board  of  any  part  of  the 
cargo  at  any  intermediate  point  at  which  the  vessel  was  permitted  to  call.  Winthrop  r. 
Union  Insurance  Co.,  2  Wash.,  7. 

§  1202.  Parol  evidence  of  a  custom  or  agreement  cannot  be  admitted  to  change  the  condi- 
tional obligation  of  an  indorser  of  a  promissory  note  into  an  absolute  one.  Bank  of  Alexan- 
dria V.  Deneale,  2  C*r.  C.  C,  488. 

§  1208.  Oral  evidence  cannot  be  admitted  to  show  that  by  the  customs  of  the  river  the  words 
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"dangers  of  the  river,"  used  in  a  bill  of  lading  as  limiting  the  liability  of  the  owner  of  the 
vessel,  is  usually  understood  to  include  fire.  Garrison  v.  Memphis  Insurance  Co.,  19  How., 
313. 

^  ]  204.  Parol  evidence  of  a  usage  of  trade,  to  the  effect  that  demurrage  is  payable  where  the 
frdgbt  is  payable,  cannot  be  admitted  to  vary  the  language  of  a  charter-party,  whose  construc- 
tion is  not  doubtfuL    Ladd  v,  Wilson,  1  Cr.  C.  C,  293. 

§  l:!0o.  A  written  contract  of  sale,  by  which  the  vendors  in  QIasgow  agree  to  ship  the  goor'H 
'*as  soon  as  possible,"  cannot  be  varied  by  parol  so  as  to  read  *'  as  soon  as  possible  by  sail. ' 
Proof  of  a  custom  of  merchants  to  ship  by  sail,  unless  specially  directed  to  ship  by  steam,  is 
not  admissible.  Nor  can  it  be  shown  by  parol  what,  in  the  opinion  of  merchants  and  business 
men  in  Glasgow,  the  contract  means.    Pope  v.  Fiiley,  8  McC,  190. 

§  120S.  Where,  by  a  written  contract,  one  party  agrees  to  deliver  a  given  number  of  barrels 
of  flour  on  certain  days,  at  a  certain  price  per  barrel,  in  consideration  of  which  the  other  party 
agrees  to  receive  the  flour  and  pay  the  price,  parol  evidence  is  not  admissible  to  show  that  by 
a  usage  in  that  market  the  buyer  has  a  right  to  demand  of  the  seller  in  such  cases  a  deposit  of 
a  margin  as  security,  and  a  right  to  rescind  the  contract  if  refused.  Nor  can  it  ba  shown  that 
the  parties  entered  into  the  contract  with  the  understanding  that  it  should  be  subject  to  such  a 
usage.    Oelricks  v.  Ford,  2S  How.,  49. 

^  1207.  One  who  had  been  the  local  agent  of  a  foreign  insurance  company  sued  the  com- 
pany to  recover  commissions,  or  commuted  value  thereof,  for  renewals  of  policies  after  he 
ceased  to  be  the  agent.  He  served  under  a  letter  from  the  company  which  stated :  ^*  You  are 
there  working  up  a  business  for  yourself,  and  are  to  be  paid  the  highest  commissions  we  pay 
to  any  agent.**  It  was  held  (1)  that  the  whole  sentence  must  be  taken  together,  and  that  the 
plaintiff  could  not  introduce  the  parol  testimony  of  insurance  men  or  agents  to  show  that  the 
words,  *'  work  up  a  business  for  yourself,**  had  a  peculiar  meaning  to  the  effect  that  he  should 
h2  entitled  to  continuing  or  future  commissions  after  he  ceased  to  be  agent,  and  of  which  he 
ooaki  not  be  deprived  by  being  discharged  from  the  service  of  the  company ;  and  (2)  that  while 
the  plaintiff  oould  show  by  parol  what  were  the  highest  commissions  paid  by  the  company  to 
any  of  its  agents  with  like  duties  with  the  plaintiff,  he  could  not  show  that  there  was  a  usage 
among  other  companies  doing  business  there  to  pay  commissions  for  renewals,  or  the  com- 
muted value  thereof  during  the  whole  existence  of  the  policy,  and  after  the  agent  had  ceased 
to  act  for  the  company.    Partridge  v.  Life  Insurance  Company,  1  Dill.,  189.    See  ^^  1092-93. 

^  1208.  Parol  evidence  of  a  usage,  though  generally  admissible  to  enable  the  court  to  arrive 
at  the  intention,  where  the  written  contract  is  ambiguous,  cannot  be  admitted  to  vary,  contra- 
dict or  defeat  express  stipulations  or  provisions  restricting  or  enlarging  the  customary  right. 
Hart  V,  Shaw,  1  Cliff.,  858. 

i^  1 209.  Evidence  of  a  usage  cannot  be  given  to  limit  the  legitimate  scope  and  operation  of 
an  instrument  of  guarantv  whose  terms  are  plain  and  unambiguous.  Moran  v.  Prather,  28 
Wall.,  492. 

§^1210.  Evidence  to  establish  a  custom  of  the  place,  allowing  tenants  to  remove  buildings 
erected  by  them  upon  the  leased  premises  during  the  term,  is  admissible  in  an  action  for  waste 
by  the  landlord  against  the  tenant  for  the  removal  of  such  a  building.  And  such  proof  may 
be  by  parol.    Van  Ness  v,  Pacard,  2  Pet.,  187. 

^1211.  The  usage  of  trade  may  be  proved  by  parol,  whether  or  not  it  originated  in  an  edict 
or  in  instructions  given  by  the  government  to  its  officers,  and  whether  or  not  the  trade  was 
prohibited  by  such  edicts  or  instructions.     Livingston  v.  Maryland  Ins.  Co.,  7  Cr.,  506. 

g  1212.  An  agreement,  giving  the  cook  of  the  vessel  a  right  to  sell  the  slush  may  be  shown 
by  parol,  alUiough  the  shipping  articles  contain  no  sucli  agi-eement.  Parker  v.  The  Ship  Cal- 
liope, 2  Pet.  Adm.,  272. 

^  1210.  Evidence  of  a  usage  to  receive  natives  temporarily  on  board  a  vessel,  paying  them 
for  their  services  at  the  discretion  of  the  master,  is  admiasible  to  determine  the  liability  of  the 
owner,  whm  sued  for  wages  by  a  native  so  employed.    Sunday  r.  Gordon,  Bl.  &  How.,  509. 

^1214.  In  an  action  to  recover  the  freight  money  for  the  tranB]X)rtation  of  goods  upon  the 
Ohio  river,  under  the  usual  bill  of  lading  containing  the  words  **  privilege  of  reshipping,'* 
where  the  vessel  had  been  dehiyed  at  the  falls  on  account  of  low  water,  and  the  respondent 
claimed  the  right  to  set  off  damages  arising  from  the  failure  to  deliver  the  goods  within  a  rea- 
sonable time,  it  was  held  competent  to  prove  that,  by  a  well  known  usage  of  commerce  upon 
the  Ohio,  the  words  **  privilege  of  re^hipping.**  when  used  in  shipments  from  any  point  below 
to  a  point  above  the  falls,  did  not  import  an  obligation  of  reshipping,  but  that  in  case  of  inabil- 
ity to  pass  the  falls  from  low  water,  the  carrier  incurred  no  liability  for  the  detentioo.  Broad- 
well  V.  Butler,  6  McL.,  296;  S.  C,  Newb.,  171. 

g  121a.  Where  the  original  shipping  articles  for  a  whaling  voyage  did  not  express  the  time 
to  which  the  voyage  was  limited,  but  it  was  proved  that  the  usage  in  this  fishery  was  not  to 
(*xoeed  thirty  months,  and  that  that  was  actually  the  understanding  in  this  case,  and  the 
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copy  of  the  articles  certified  by  the  collector,  which  was  taken  in  the  ship,  was  so  written  out 
oral  evidence  wau  admitted  to  supply  the  omission.    The  Antelope,  1  Low.,  130. 

g  1216.  Limitations  of  the  general  rule.— Parol  evidence,  not  inconsistent  with  a  written 
instrument,  is  admissible  to  apply  such  instrument  to  its  subject.    Noonan  v,  Lee,  2  Black,  499. 

§  1217.  Parol  evidence  of  the  declaration  of  an  auctioneer  cannot  be  received  to  contradict 
the  written  terms  of  the  sale ;  but  if  consistent  with  the  terms  of  sale,  the  evidence  is  admissible. 
Wright  V,  Deklyne,  Pet.  C.  C,  199, 

§  1218.  Li  order  to  let  in  parol  evidence  of  the  meaning  of  a  written  contract,  it  must  appear 
that  some  expression  in  the  contract  is  equivocal,  and  that  the  evidence  is  introduced  to  explain 
that  equivocal  expression.    Auld  v,  Hepburn,*  1  Or.  C.  C,  122. 

§  1219.  Li  an  action  to  set  aside  a  written  contract  and  securities  given  in  ptirsuance  of  it, 
the  court  may  go  behind  the  writing  to  ascertain  the  real  intent  and  meaning  of  tlie  parties, 
and  if  it  appears  that  the  writing  does  not  express  the  real  intent  of  the  parties,  but  is  merely 
colorable,  and  used  as  a  cloak  to  cover  a  gambling  transaction,  the  court  will  interfere,  on 
grounds  of  public  policy,  to  set  it  aside.    Clarke  v.  Foss,  7  Biss.,  540. 

§  1220.  Reducing  an  agreement  to  writing  does  not  prevent  a  party  from  showing  that  it  was 
induced  by  fraudulent  representations.     Boyce  v.  Grund5%  8  Pet.,  210. 

§  1221.  Parol  evidence  may  be  received  to  show  a  consideration  different  from  that  recited 
in  a  written  contract,  whether  it  be  signed  by  both  of  the  contracting  parties  or  one  only. 
Phelps  V,  Clasen,  I  Woolw.,  204. 

§  1222.  In  construing  a  grant,  the  attendant  and  surrounding  circumstances,  at  the  time  it 
was  made,  are  competent  evidence  for  the  purpose  of  placing  the  court  in  the  same  situation, 
and  giving  it  the  same  advantages  for  construing  the  paper,  as  were  possessed  by  the  actors 
themselves.    Cavazos  v.  Trevino,  6  Wall.,  773. 

§  1228.  When  a  written  contract  does  not  suggest  what  the  meaning  of  the  parties  was,  and 
when  the  language  is  susceptible  of  more  than  one  meaning,  and  it  is  uncertain  which  is  the 
proper  construction,  parol  testimony  is  admissible  to  show  all  the  circumstances,  such  as  the 
relations  of  the  parties,  their  knowledge  of  the  subject-matter  of  the  contract,  the  state  and 
condition  thereof,  and  all  other  facts  which  shed  any  light  on  their  intention  and  meaning. 
Phelps  V.  Clasen,  1  Woolw.,  204. 

§  1224.  Li  cases  falling  within  the  general  rules  of  the  common  law,  and  not  within  the 
statute  of  frauds,  oral  evidence  is  admissible  to  show  a  subsequent  agreement,  made  before  the 
breach  of  the  contract,  and  upon  a  new  and  valuable  consideration,  extending  the  time  of  per- 
formance of  a  written  contract.    Emerson  v.  Slater,  22  How.,  28. 

§  1225.  When  there  is  a  question  whether  a  written  agreement  is  merely  a  partial  perform- 
ance of  a  prior  oral  agreement,  or  is  a  substituted  contract,  intended  by  the  parties  to  replace 
the  oral  agreement,  oral  evidence  bearing  on  this  question,  and  also  evidence  of  the  oral  agree- 
ment, are  admissible.    M*Culloch  v,  Glrard,*  4  Wash.,  292. 

§  1220.  Where  an  agreement  is  manifestly  incomplete  and  intended  to  define  not  the  entire 
contract,  but  only  one  or  two  of  its  items,  the  ch'cumstances  of  the  case,  and  especially  the 
previous  course  of  dealing  between  the  parties,  may  be  resorted  to  for  the  purpose  of  supply- 
ing those  parts  of  the  contract  which  are  not  within  the  scope  of  the  memorandum,  as  well  as 
|n  determining  the  sense  of  uncertain  and  ambiguous  words.  Parol  evidence  is  not  excluded 
in  Buch  a  case.    The  Alida,  Abb.  Adm.,  173. 

§  1227.  The  court  refused  to  instruct  that  a  written  agreement  to  return  certain  property  on 
demand  could  not  be  controlled  by  an  oral  agreement  that  the  possessor  should  retain  it  for  a 
certain  purpose.     Mcintosh  v.  Summers,  1  Cr.  C.  C,  41. 

§  1228.  A  parol  condition,  made  and  assented  to  at  the  time  a  special  contract  was  signed 
and  delivered,  admitted  in  evidence.    Corcoran  v.  Dougherty,*  4  Cr.  C.  C,  205. 

§  1229.  A  new  agreement  upon  a  distinct  consideration  may  be  proved  by  parol  evidence  as 
a  substitute  for,  or  as  in  addition  to,  a  written  contract.    Piatt  v.  United  States,  22  WaU.,  496. 

§  1 230.  Extrinsic  evidence  is  competent  to  show  the  existence  and  the  nature  and  extent  of 
such  appurtenances  as  pass  with  the  principal  thing  granted  by  a  deed.  Donnell  v.  Hum- 
phreys,* 1  Mont.  T*y,  518. 

$^  1281.  Oral  evidence  is  admissible  to  show  that  an  agreement  was  made  by  which  the 
indorser  of  a  promissory  note  was  to  be  discharged  on  the  happening  of  a  certain  event.  The 
reasons  which  forbid  the  admission  of  parol  evidence  to  alter  or  explain  written  agreements 
and  other  instruments  do  not  apply  to  those  contracts  implied  by  operation  of  law.  Susque- 
hanna Bridge  &  Bank  Company  v.  Evans,*  4  Wash.,  481. 

g  1232.  Courts  of  equity  afford  relief  in  cases  of  mistake  of  facts,  and  allow  parol  evidence 
to  vary  and  reform  written  contracts  and  instruments,  when  the  defect  or  error  arises  from 
accident  or  misconception,  as  properly  forming  an  exception  to  the  rule  which  excludes  parol 
testimony  offered  to  vary  or  contradict  written  instruments.     Walden  r.  Skinner,  11  Otto,  577. 

§  1288.  An  agreement  in  writing,  or  an  instrument  carrying  an  agreement  into  execution* 
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cannot  be  varied  by  parol  testimony,  stating  conversations  or  circumstances  anterior  to  the 
written  instrument.  This  rule  is  recognized  in  courts  of  equity  as  well  as  courts  of  law,  but 
courts  of  equity  grant  relief  in  cases  of  fraud  and  mistake,  and  carry  into  execution  the  in- 
tention of  the  parties  where  the  written  agreement  fails  to  express  that  intention.  Hunt  v. 
Rousmanier,  8  Wheat.,  174. 

§  1234.  Though  there  are  no  technical  estoppels  in  a  court  of  equity,  it  is  a  well  settled  rule 
in  equity,  as  well  as  at  law,  that  parol  evidence  is  inadmissible  to  contradict  or  substantially 
vary  a  written  instrument.  Thus,  one  bound  in  a  single  bill  as  principal  cannot  give  evidence 
to  show  that  he  is  only  a  surety.  But,  in  cases  of  fraud  and  mistake,  a  court  of  equity  may 
carry  into  execution  the  intention  of  the  parties,  where  the  written  agreement  fails  to  express 
that  intention.    Sprigg  v.  The  Bank  of  Mount  Pleasant,  14  Pet.,  201. 

g  Itlio,  Parol  proof  will  suffice  to  reform  a  written  contract  upon  the  establishment  of  mis- 
take, if  clear  and  satisfactory.    Snell  v.  Insurance  Co.,  8  Otto,  85. 

§  1236.  On  a  bill  to  enforce  the  specific  performance  of  an  agreement  to  convey  a  house 
and  land,  payment  or  part  payment  of  the  purchase  money,  coupled  with  possession  of  the 
house  and  land,  voluntarily  g^ven  and  received  in  pursuance  of  the  contract,  are  a  part  per- 
formance, which  will  authorize  the  court  to  admit  oral  evidence.  Dudley  v.  Hay  ward,  11 
Fed.  R,  648. 

§  It^l,  In  Texas,  where  trusts  are  not  embraced  in  the  statute  of  frauds,  a  trust  may  be 
proved  by  parol  as  at  common  law.    Osterman  v.  Baldwin,  6  Wall.,  116. 

§  12^8.  On  a  bill  for  the  specific  execution  of  an  assignment  of  a  judgment,  parol  evidence 
is  admissible  to  rebut  or  explain  the  equitable  interest  claimed  by  the  plaintiff.  Rhodes  v. 
Farmer,  17  How.,  464. 

§  1239.  MiscelianeoDs  ciises  in  which  parol  evidence  was  admissible. — In  a  suit  on  a 
parol  agreement  between  the  first  and  second  indorsers  of  a  note,  for  the  accommodation  of 
the  maker,  made  at  the  time  of  the  indorsements,  to  share  equally  any  loss,  there  can  be  no 
objection  that  parol  evidence  is  offered  to  vary  a  written  contract,  the  suit  not  being  upon  the 
note.    Phillips  v,  Preston,  5  IJow.,  278. 

§  1240.  Where  the  president  of  a  locomotive  company  subscribed  to  the  stock  of  a  railroad 
company,  payable  in  cash  on  the  delivery  of  the  last  of  twelve  engines  by  the  said  locomotive 
company,  hdd,  in  a  suit  for  the  amount  of  the  subscription,  that  it  was  competent  to  put  in 
evidence  a  contract  for  the  delivery  of  twelve  engines,  and  to  prove  by  parol  that  that  was 
the  contract  referred  to,  and  not  another  contract  for  the  delivery  of  fourteen  engines,  which 
contract  had  been  complied  .with.     Rutland  &  Bivlington  R.  Ck).  v.  Crocker,*  4  Blatch.,  179. 

§  1241.  If  there  are  two  separate  and  distinct  shipping  contracts,  for  separate  voyages, 
made  by  a  seaman,  at  the  same  time,  and  only  one  is  reduced  to  writing,  the  other  may  be 
proved  by  parol.  Thus,  if  shipping  articles  are  signed  for  a  voyage  from  San  Francisco  to 
Calcutta,  the  seaman  may  prove  by  oral  evidence  that  at  the  same  time  a  contract  was  made 
for  service  from  the  latter  port  to  Boston.    Page  v.  Sheffield,  2  Curt.,  377.    See  g^  1078-83. 

.^  1S42.  In  an  action  to  recover  a  sum  agreed  to  be  due  by  a  stated  account,  and  the  amount 
of  certain  bills  of  exchange  drawn  by  the  defendant  and  accepteJ  and  paid  by  the  plaintiff's 
intestate,  the  defendant  offered  to  prove,  under  a  plea  of  set-off,  that,  at  the  time  of  the  set- 
tlement in  which  the  settled  account  was  made,  the  intestate  acknowledged  himself  to  be  in- 
debted to  the  defendant  in  a  certain  sum,  arising  out  of  a  separate  matter,  and  promised  to  pay 
it  as  soon  as  he  could,  after  deducting  therefrom  the  balance  admitted  to  be  due  by  the  stated 
account.  Held,  that  the  evidence  was  proper,  as  it  did  not  tend  to  explain  or  contradict  the 
stfttled  account.    Vuyton  v.  Brenell,  1  Wash.,  467. 

^  1243.  So  far  as  a  bill  of  lading  is  a  contract  it  cannot  be  contradicted  by  parol ;  but  as  to 
the  amount  of  goods  received  it  is  merely  a  receipt,  and  on  this  point  it  may  be  contradicted 
by  parol  testimony.    The  Lady  Franklin,  8  Wall.,  825. 

g  1244.  A  bill  of  parcels,  given  to  show  to  what  object  the  receipt  for  the  note  given  for  the 
purchase  money  of  the  goods  applied,  is  not  the  contract  of  sale,  and  may  be  explained  by 
extraneous  evidence.    Harris  v.  Johnston,  8  Cr.,  811. 

§  1245.  It  is  competent  to  g^ve  in  evidence,  in  explanation  of  a  written  memorandum  of  a 
sale,  a  bill  of  parcels  of  the  same  transaction  subsequently  furnished  by  the  vendor.  Salmon 
Falls  Manufacturing  Co.  v,  Goddard,  14  How.,  446. 

§  1246.  On  a  libel  by  a  shipper  against  a  vessel  for  failure  of  the  master  to  execute  the 
ccmtract  contained  in  a  bill  of  lading,  the  owner,  who  has  hired  the  vessel  to  the  master  upon 
an  agreement  by  which  the  latter  was  to  have  entire  control  of  her  and  furnish  the  men  and 
provisions,  the  owner  taking  a  portion  of  the  earnings  as  his  hire,  may,  on  filing  his  claim, 
contradict  the  bill  of  lading  by  parol  evidence,  because  he  is  no  party  to  the  contract  which  it 
cx>i^tains.    The  Phebe,  1  Ware,  268. 

§  1247.  Parol  evidence  is  admissible  to  show  that  a  person  to  whom  a  deed  has  been  made 
as  trustee  never  accepted  the  trust.     But  if  once  accepted,  parol  evidence  is  not  admissible  to 
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show  a  release  of  title  to  the  trust  property.  Iii  this  case,  a  disclaimer  by  the  person  to  whom 
the  deed  was  made,  not  under  seal  or  under  oath,  made  ten  years  after  the  execution  of  the 
deed,  stating  that,  immediately  on  hearing  of  the  deed,  he  refused  to  accept  or  act  under  the 
trust,  and  that  he  had  not  at  any  time  since  accepted  or  acted  under  it,  was  held  admissible, 
the  person  being  dead  and  his  signature  being  proved.     Armstrong  v.  Merrill,  14  Wall.,  120. 

§1348.  In  an  action  by  an  indorsee  against  the  maker  of  a  negotiable  note,  made  payable  to 
several  persons,  it  may  be  shown  that  one  of  the  persons  named  as  payee  inceptively  refused 
to  be  a  payee,  and  was  treated  by  the  drawer  and  the  other  payees,  both  in  the  delivery  and 
negotiation  of  the  note,  as  no  party  and  as  having  no  interest  in  it,  and  that  it  was  transferred 
by  the  indorsement  of  the  real  payees.     Pease  v,  D wight,  6  How.,  IdO. 

§  1249.  A  dead  purported  to  convey  certain  ditches  known  as  the  Silver  Bow  Ditch  Com- 
pany's ditches,  conveying  water  from  Silver  Bow  creek  to  the  placer  mines  at  Butte  City,  and 
more  particularly  known  as  the  Humphreys  and  Allison  ditches.  It  was  held  that  extrinsic 
evidence  was  competent  to  show  that  a  certain  ditch  called  the  Park  ditch  was  one  of  the 
ditches  known  as  the  Silver  Bow  Ditch  Company's  ditches,  or  the  Humphreys  and  Allison 
ditches,  and  necessary  for  the  conveyance  of  water  from  Silver  Bow  creek  to  the  placer  mines 
at  Butte  City,  in  order  to  aid  the  court  in  construing  the  language  of  the  deed,  and  to  show 
that  the  Pai'k  ditch  passed  as  a  part  and  parcel  of  the  subject-matter  of  the  conveyance.  Don- 
nell  V.  Humphreys,*  1  Mont.  T'y,  518. 

§  1250.  In  an  action  upon  a  guaranty,  the  plaintiff  may  give  evidence  to  prove  that  he 
made  advances  or  gave  credit  upon  the  faith  of  it.  Evidence  that  he  treated  it  as  a  continuing 
guaranty  is  not  an  attempt  to  explain  the  written  contract  by  oral  evidence,  but  is  admissi- 
ble to  show  that  the  plaintiff  made  advances  or  gave  credit  upon  the  faith  that  it  was  such,  if 
it  is  in  point  of  law  held  entitled  to  that  character.    Douglass  v.  Reynolds,  7  Pet.,  113. 

§  1251.  Uncertain  and  ambiguous  contracts.— Where  a  policy  of  insurance  is  filled  up  in 
the  name  of  agents  for  account  of  the  owners,  it  does  not  contradict  the  policy  to  show  who 
are  the  owners  intended  to  be  insured.  Since  the  term  **  owners  '*  cannot  be  explained  by  any- 
thing appearing  upon  the  face  of  the  instrument,  it  must  be  open  to  explanation  by  extrinsic 
evidence.     Catlett  v.  Pacific  Insurance  Co.,  1  Paine,  584. 

g  1252.  If  a  deed  describe  the  grantee  as  a  trustee,  without  stating  for  whom  and  for  what 
purpose,  parol  evidence  is  admissible  to  show  these  things.    Railroad  Co.  v.  Durant,  5  Otto,  576. 

^  1253.  It  is  doubtful  whether  evidence  is  admissible  to  show  that  one  who  appears  by  the 
terms  of  the  note  to  be  a  principal  ia  a  surety.  But  when  the  effect  of  the  indorsement  is 
doubt rul,  the  intent  with  which  it  was  made  may  be  shown  by  parol.  Dibble  v.  Duncan,  2 
McL.,  553. 

§  1254.  Where  a  corporation  sues  on  a  note  made  payable  to  the*  order  of  its  agent,  as  agent, 
and  not  indorsed  by  him,  in  order  to  maintain  the  action  it  may  prove  itself  to  be  the  owner 
of  the  note  by  paroL    Pacific  Quano  Co.  v.  Holleman,  12  Fed.  R.,  61. 

§  1255.  The  *' special  instructions^^  of  the  commissioner  of  the  land  office  being  a  part  of 
every  contract  for  the  survey  of  the  public  lands,  where  the  terms  of  a  contract  contained  one 
description  of  the  tract  to  be  surveyed  and  the  *'  special  instructions  "  another,  extrinsic  evi- 
dence was  admitted  to  show  the  extent  of  the  subject-matter  as  actually  intended  by  the  parlies. 
Bowles'  Case,*  7  Ct.  a.,  454. 

§  1250.  Where  a  testator  devised  a  lot  on  Third  street  in  the  occupation  of  R.  H.,  and  it  ap- 
peared that  he  had  no  lot  on  Third  street,  but  had  one  on  Fourth  street,  and  that  it  was  in  the 
occupation  of  R.  H.,  it  was  considered  as  a  latent  ambiguity  which  might  be  explained  by  parol. 
Allen  V.  Lyons,  2  Wash.,  475. 

§  1257.  The  number  of  Indians  being  left  indefinite  in  the  contract  made  with  the  govern- 
ment for  subsisting  and  emigrating  the  Cherokee  Indians,  it  was  a  case  of  latent  ambiguity, 
which  parol  evidence  was  admissible  to  explain.  Accounts  for  Removing  Cherokees,*  8  Op. 
Att'y  Gen'l,  731. 

g  1258.  When  no  time  for  its  execution  is  mentioned  in  a  written  contract  for  the  manufact- 
ure and  delivery  of  certain  articles,  the  law  fixes  a  reasonable  time  as  that  intended  by  the 
parties,  and  parol  evidence  is  inadmissible  to  prove  that  a  specific  time  for  the  completion  and 
delivery  of  the  articles  was  verbally  agreed  on  by  the  parties.  But  such  evidence  may  be  ad- 
mitted for  the  purpose  of  showing  what  the  parties  considered  to  be  a  reasonable  time  when 
they  made  the  contract,  and  as  a  fact  tending  to  show  what  is  a  reasonable  time.  But  the 
judge  stated  in  this  case  that,  for  special  reasons,  he  would  leave  it  for  the  jury  to  say  whether 
a  specific  time  was  orally  agreed  upon  by  the  parties.  Cocker  v.  Franklin  Hemp  &  Baggiog 
Co.,  1  Story,  332;  3  Sumn.,  530. 

§  1259.  l>ate  of  Instrameut. —  The  date  of  a  written  instrument,  though  forming  a  part  of 
it,  may  be  contradicted  by  parol  evidence  whenever  it  is  material  to  the  issue  to  do  so.  And 
if  the  instrument  have  no  date,  the  time  of  its  execution  ^ay  be  proved  by  parol  or  other 
competent  testimony.    Gardner  v.  The  Collector,  6  Wall.,  499. 
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g  1260.  The  time  of  the  delivery  of  a  deed  or  mortgage  may  be  shown  by  paroL  Mayburry 
r.  Brien,  15  IPet,  21. 

^  1261.  Proof  of  snrronnding  elrcninst4inces.— The  parol  evidence  which  is  to  control  the 
plain  legal  import  and  construction  of  a  written  instrument,  if  admissible  at  all  (which  per- 
haps it  may  be  in  showing  cause  against  a  decree  for  specific  performance),  should  be  very 
clear,  strong  and  explicit,  and  not  dependent  on  mere , inferences  drawn  from  equivocal  ex- 
prestdons  recollected  some  years  after  the  transaction.  Robinson  v,  Cathcart,  3  Or.  C.  C,  377. 
^  1262.  The  intent  in  executing  a  power  is  a  matter  which  may  be  established  by  evidence 
in  pais;  and  all  the  evidence  conducing  to  establish  it  is  to  be  considered  by  the  jury'  in  con- 
nection. The  inquiry  is  not  limited  to  the  acts  done  in  execution  of  the  power,  but  extends  to 
extrinsic  circumstances.    Crane  v.  Morris,  6  Pet.,  598. 

^  Ii!68.  Although  a  written  agreement  cannot  be  varied  by  proof  of  the  circumstances  out 
of  which  it  grew,  and  which  surrounded  its  adoption,  yet  such  circumstances  may  be  resorted 
to  for  the  purpose  of  ascertaining  the  subject-matter  and  the  standpoint  of  the  parties  in  rela- 
tion thereto.  Thus,  where  a  policy  of  insurance  states  that  the  risk  is  *'  to  be  suspended  while 
the  vessel  is  at  Baker*s  Island  loading,"  such  circumstances  may  be  admitted  to  show  the 
meaning  to  be  that  the  risk  was  to  be  suspended  while  the  vessel  was  at  Baker's  Island  for  the 
purpose  of  loading,  whether  actually  engaged  in  the  process  of  loading  or  not.  Reed  v.  Insur- 
aace  Co.,  5  Otto,  23. 

g  1264.  Where  the  note  of  a  member  of  a  firm  had  been  indorsed  by  the  firm  before  it  was 
delivered  to  the  payee,  whether  the  firm  is  to  be  considered  as  an  absolute  promisor  or  maker, 
or  guarantor  or  indorser,  depends  on  the  intention  of  the  parties,  and  this  may  be  made  out 
by  parol  proof  of  the  facts  and  circumstances  which  took  place  at  the  time  of  the  transaction. 
Bey  v.  Simpson,  22  How.,  841. 

§  1265.  Parol  evidence  is  admissible  to  prove  that  a  purchase  of  land  made  by  a  partner 
was  Diade  for  partnership  purposes  and  paid  for  with  partnership  funds,  although  the  title  was 
taken  in  the  name  of  the  purchasing  partner.  Scruggs  v,  Russell,  McCahon,  89;  Powell  v. 
Monson,  etc.,  Manuf.  Co.,  8  Mason,  847. 

^  1266.  In  the  case  of  a  joint  purchase,  where  each  purchaser  is  to  have  an  interest  in  pro- 
portion to  his  advances,  parol  evidence  is  admissible  to  establish  the  trust,  as  well  as  to  rebut, 
control  or  vary  it.    Jenkins  t?.  Eldridge,  8  Story,  181. 

§  1267.  In  a  suit  by  the  payee  of  a  note  against  a  person  who  indorsed  it  before  it  was  de- 
livered to  the  plaintiff,  it  is  competent  to  prove  the  intention  of  the  defendant  in  indorsing 
the  note,  as  understood  by  himself  and  the  maker  and  the  payea  This  question  is  not  af- 
fected by  the  statute  of  frauds.    Pierse  v.  Irvine,*  1  Minn.,  869. 

§  1268.  Parol  evidence,  though  inadmissible  to  contradict  or  vary  the  terms  of  a  deed,  is 
competent  to  show  the  situation  of  a  party  in  relation  to  parties  and  things  around  him ;  thus, 
if  the  language  of  a  written  instrument  is  applicable  to  several  persons,  parol  evidence  is  ad- 
missible of  any  extrinsic  circuoistances  to  show  what  person  or  persons  were  intended.  Fried- 
man v.  Goodwin,  McAI.,  142. 

g  1269*  It  is  not  a  contradiction  or  varying  of  an  indorsement  which  reads  "  pay  to  A.  or 
order  for  account  of  B.,**  the  indorser,  to  prove  that,  in  the  delivery  of  the  paper  to  A.,  he  and 
B.  were  under  a  mistake  as  to  the  effect  of  it,  or  that  A.  paid  the  value  of  the  draft  to  B. 
without  any  consideration,  or  that  he  advanced  the  money  in  the  idea  that  he  was  to  be  reim- 
bursed out  of  the  draft  when  collected.    White  v.  National  Bank,  12  Otto,  658. 

^  1270.  Oral  evidence  may  be  admitted  to  rebut  circumstances  relied  upon  to  destroy  the 
validity  of  a  written  instrument.  Thus,  if  a  bond  is  objected  to  as  being  a  forgery  upon  its 
face,  the  terms  of  the  contract,  independent  of  the  bond,  may  be  shown  in  order  to  rebut  the 
objection.     Walton  v,  Coulson,  1  McL.,  120. 

}§  1271.  In  an  action  of  covenant  by  the  assignee  of  a  lessor  against  the  assignee  of  the 
leasee,  the  plaintiff  may  give  parol  evidence  of  possession  by  the  defendant,  and  his  payment 
of  rent  to  the  plaintiff,  as  evidence  of  an  assignment  by  the  lessee  to  the  defendant.  May  t\ 
Sbeehy,  4  Cr.  C.  C,  185. 

g  1272.  In  an  action  for  breach  of  indemnity  given  by  the  defendants,  as  creditors  of  n 
^teamboat,  to  the  plaintiff,  a  part  owner,  on  disposing  of  his  sliare,  binding  themselves  to  dc  - 
fend  and  save  him  harmless  from  the  existing  debts  against  the  boat,  evidence  that  the  inter- 
«^t  in  the  boat  was  sold  for  less  than  the  market  value,  and  that  it  was  understood  at  the  time 
that  the  purchaser  should  defend  the  plaintiff  from  all  the  existing  debts  against  the  boat,  is 
admissible  as  showing  the  surrounding  circumstances  at  the  time  the  bill  of  sale  was  exe- 
cuted, and  the  circumstances  which  induced  the  purchaser  to  g^ve  the  indemnity  which  the 
defendants  executed.    Moran  17.  Prather,  23  Wall.,  492. 

S^  1273.  A  libel  against  the  steamer  Arrow  alleged  that  her  captain  had  contracted  with  the 
lilielant  to  carry  his  horse  from  Sandusky,  Ohio,  to  Chatham,  in  Canada,  and  had  failed  to 
di^Iiver  the  horse  at  the  latter  place.    A  receipt  given  to  the  libelant  by  the  clerk  of  the  Arrow, 
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after  her  return  to  Sandusky,  was  g^ven  in  evidence,  which  read  as  follows:  "Receivtil  c»f 
Thomas  Butler,  $3.00,  for  transporting  horse  from  Sandusky  to  Chatham,  $1.00  for  the  Plough- 
boy,  and  $2.00  for  the  Arrow ;  the  horse,  by  consent,  was  put  on  board  the  Ploughboy  Octo- 
ber 80,  1852."  It  was  decided  that  parol  evidence  might  be  received  to  explain  this  receipt, 
and  to  show  that  the  agreement  was  only  to  deliver  the  horse  at  Detroit,  to  the  Ploughboy, 
and  to  pay  the  $1  to  the  clerk  of  the  latter  boat,  for  conveying  the  horse  thence  to  Chatham. 
Butler  V,  Steamer  Arrow,  6  McL. ,  470. 

§  1274.  Phelps,  a  partner  in  the  firms  of  Jennings  &  Phelps  and  Phelps  &  Clasen,  the  latter 
being  successor  to  the  former,  sold  his  interest  in  the  latter  firm,  by  a  contract  which  stated 
that  "  it  is  further  understood  by  the  parties  of  the  second  part  (the  vendees),  that  the  above 
sale  is  made  subject  to  any  indebtedness  made  by  the  purchase  of  any  of  the  aforementioned 
goods,  wares  and  merchandise,  by  Jennings  &  Phelps,  and  Phelps  &  Clasen,  for  which  refer- 
ence is  made  to  an  account  of  liabilities  on  the  1st  day  of  April,  1867."  It  was  held  that  as 
this  clause  did  not  contain  or  express  any  promise  on  the  part  of  the  vendees  to  pay  those 
debts,  it  was  material  to  know  whether  there  were  any  liens  on  the  goods,  and  that  parol  evi- 
dence was  admissible  to  show  this  fact.    Phelps  v.  Clasen,  1  Woolw.,  204. 

§  1275.  Assumpsit  to  recover  a  balance  alleged  to  be  due  on  sundry  consignments  made  to 
dd^endant  by  plaintiff.  Defendant  claimed  to  be  allowed  in  account  the  difference  between  a 
sum  advanced  by  him  to  plaintiff^s  supercargo  upon  certain  goods  shipped  on  a  certain  vessel, 
and  the  net  proceeds  of  those  goods.  Plaintiff  contended  that  defendant  had  agreed  by  a  con- 
tract to  look  to  the  goods  only  for  his  reimbursement.  The  clause  in  the  contract  relied  on  by 
him  was  as  follows:  **  On  which  goods  Mr.  R.  Dickson  has  advanced  me  in  iron,  window-glass, 
etc.,  shipped  on  board  ship  Dolphin,  the  sum  of  R.  D.  56,331.  36.4,  for  w*hich  amount  he  will 
hold  for  reimbursement  on  the  amount  and  net  proceeds  of  the  sales  of  said  goods,  which  are 
only  considered  auswerable  for  said  amount  advanced,  as  per  our  agreement;  the  remainder 
of  the  amount  and  net  proceeds  he  will  hold  to  the  order,"  etc.  The  court,  inclining  to  the 
opinion  that  parol  evidence  of  the  circumstances  under  which  the  contract  was  made  was  ad- 
missible to  aid  in  its  construction,  admitted  such  evidence,  reserving  the  right  to  direct  the 
jury  with  regard  to  it,  but  afterwards  told  the  jury  that  the  agreement  contained  an  express 
contract  on  the  part  of  the  defendant  to  look  solely  to  the  goods  as  security  for  the  advances. 
Peisch  V.  Dickson,  1  Mason,  9. 

§  1276.  A  mill  company  gave  the  following  receipt:  "Received  of  P.  McK.  five  hundred 
and  fifty  bushels  of  No.  1  hard  wheat,  at  his  risk  in  case  of  fire,  and  free  of  storage  until  sold.'* 
It  was  held  that  although  the  receipt  was  prima  facie  one  for  storage,  it  did  not  exclude  all 
parol  evidence  to  show  the  character  of  the  transaction,  and  to  show  by  the  acts  and  conduct 
of  the  parties  that  the  wheat  was  bought  for  the  purpose  of  being  manufactured  into  flour, 
and  was  so  manufactured  soon  after  it  was  received,  with  the  consent  of  the  other  party. 
This  evidence  was  held  not  to  be  excluded  by  the  provisions  of  the  act  of  the  legislature  of 
Minnesota  of  March  3,  1876,  authorizing  the  depositor  of  grain  for  storage  to  demand  and  re- 
ceive a  receipt  therefor ;  making  it  criminal  to  issue  a  fraudulent  receipt ;  making  the  receipt 
negotiable,  and  to  stand  for  the  grain,  so  that  whoever  owns  the  receipt  owns  the  grain;  mak- 
ing it  criminal  to  neglect  or  refuse  to  deliver  the  grain,  or  to  dispose  of  it  without  consent  of 
the  owner  and  the  surrender  of  the  receipt ;  and  making  the  contract  for  storage  to  exclude 
any  implied  right  arising  from  custom  or  usage  to  sell  or  dispose  of  or  deliver  the  grain  out  of 
the  warehouse.    McCabe  v.  McKinstry,  6  Dill.,  509. 

§  1277.  The  defendants  hu'ed  a  vessel  of  the  plaintiffs  for  the  importation  of  a  cargo  of  guanct 
from  the  Chinclia  Islands,  agreeing  to  pay  $25  per  ton  as  freight,  and  that  the  plaintiffs  might 
have  the  benefit  of  any  advance  which  might  occur  in  guano  freights  before  the  vessel  had 
finished  loading.  Such  advance  in  guano  freights  could  only  be  made  by  the  defendants,  ah 
they  were  the  only  persons  in  the  United  States  authorized  by  their  government  to  contract  for 
its  transportation.  The  plaintiffs  attempted  to  show,  in  an  action  by  them  for  the  freight,  that 
the  defendants  had  made  such  advance,  by  the  introduction  of  charter-parties  made  by  them 
allowing  an  advance  of  $5  per  ton.  But  the  defendants  claimed  that  these  charter-parties  were 
for  the  use  of  the  vessels  on  the  outward  voyages  also.  In  order  to  show  that  this  was  a  device 
to  avoid  the  effect  of  the  advance  clause  in  the  charter  in  controversy,  and  that  the  privilege 
of  using  the  vessels  on  their  outward  voyages  was  not  intended  to  be  exercised  by  the  defend- 
ants, it  was  held  that  parol  evidence  of  the  declarations  and  statements  of  the  agents  of  the 
defendants,  upon  whom  full  authority  had  been  conferred  to  negotiate  for  the  vessels  whose 
charters  were  introduced  by  the  plaintiffs,  made  at  the  time  the  charters  were  presented  to  the 
owners  of  the  vessels  for  execution,  was  admissible.  It  was  further  held  that  the  rule  exclud- 
ing parol  evidence  U>  vary  or  contradict  a  written  contract  did  not  exclude  the  admission  of 
th^  evidence  for  the  purpose  of  showing  that  the  real  service  for  which  this  advance  was  paid 
in  the  subsequent  charters  was  for  the  importation  of  guano  and  not  for  the  use  of  the  vessels 
on  their  outward  vovages.     Barreda  v,  Silsbee,  21  How.,  146. 
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PAROL  EVIDENCE  TO  AFI-TaCT  WRITTEN  INSTRUMENTS,    gg  1278-129^. 

§  1278.  The  plaintiff  made  a  written  contract  with  the  government  to  furnish  and  deliver  a 
certain  quantity  of  hay  to  the  military  station  at  Tongue  river,  in  the  Yellowstone  region,  on 
or  before  a  specified  day,  the  contract  making  no  mention  of  the  source  from  which  he  was  to 
procure  the  hay.  Having  failed  to  deliver  it  on  the  day  agreed  upon,  it  was  furnished  by  oth- 
ers at  increased  expense,  and  the  government  claimed  a  right  to  deduct  from  an  amount  due 
the  plaintiff  for  wood  furnished  the  increased  cost  of  the  hay.  The  plaintiff  complained  that 
the  hay  which  he  relied  on  for  cutting  had  been  given  to  other  persons,  and  he  had  at  the  sami* 
time  been  charged  for  the  increased  expense  of  getting  it.  It  was  held  that  parol  evidence  of 
sorronmiing  circumstances  was  admissible  to  show  that  the  parties  contemplated  the  hay  to  1  e 
oat  in  the  Yellowstone  Valley,  and  especially  at  Big  Meadows  near  the  mouth  of  the  Tongue 
river.    United  States  v.  Peck,  12  Otto,  64. 

g  1279.  Contract  by  assent. —  Parol  evidence  is  admissible  to  show  that  a  person  executing 
a  written  instrument  acted  as  agent.  Mechanics*  Bank  of  Alexandria  v.  Bank  of  Columbia,  0 
Wheat.,  326.    See  §411. 

S  1280.  If  an  agent  makes  a  written  contract  in  his  own  name,  without  disclosing  the  name 
of  his  principal,  the  latter,  in  an  action  thereon,  may  show  by  parol  that  the  contract  waa 
made  for  him,  the  principal.     Ford  v.  Williams,  21  How.,  287.  ^ 

§  1281.  Upon  asfumpifit  for  not  delivering  goods  according  to  a  contract  made  between  the 
agents  of  the  parties,  it  was  held  that  although  the  agency  did  not  appear  in  the  contract,  in- 
asmuch as  the  contract  contained  allusions  strongly  indicating  the  parties  in  interest,  parol  evi- 
dence of  agency  might  be  given.  The  defendant  having  refused  to  deliver  the  goods  the 
plaintiff  need  not  prove  a  demand.  Also  an  averment  that  the  plaintiff  was  ready  to  receive 
the  goods  need  not  be  proved,  where  the  defendant  bad  declared  that  he  would  not  deliver. 
Somers  v.  Tayloe,  2  Cr.  C.  C,  138. 

§  1282.  Tu  show  the  conglderntion.—  It  may  be  shown  by  parol  evidence  that  a  receipt  waa 
given  without  consideration,  and  is  not  binding.    Shaw  v,  Thompson,  Olc,  144. 

§  1288,  Between  the  immediate  parties  to  a  note  parol  evidence  is  admissible  to  show  that 
there  was  no  consideration,  and  that  the  defendant  did  not  indorse  the  note  to  give  it  credit. 
Corcoran  v.  Hodges,  2  Cr.  C.  C,  452. 

§  1284.  Where  a  contract  for  the  purchase-  of  land  has  been  executed,  the  consideration  may 
be  shown  by  parol.     Bissell  v.  Farmers*  and  Mechanics'  Bank  of  Michigan,  5  McL.,  495. 

§  l2i85.  Parol  evidence  is  admissible  to  contradict  a  mortgage  by  showing  the  real  debt  in- 
tended to  be  secured  by  it.    Jones  v.  Guaranty  and  Indemnity  Co.,  11  Otto,  622. 

§  1286.  Where  a  deed  recites  that  its  consideration  is  a  previous  agreement  of  the  grantor  to 
pay  certain  debts,  and  to  indemnify  the  grantee  against  certain  responsibilities,  what  these 
debts  and  responsibilities  are  may  be  shown  by  parol,  where  such  does  not  appear  upon  the 
face  of  the  deed.    Pomeroy  v.  Manin.  2  Paine,  476. 

§  128 1.  Parol  evidence  to  show  that  a  mortgage  is  security  for  a  debt  other  than  the  one 
which  it  appears  to  secure. must  be  of  the  most  satisfactory  character.  Baldwin  v,  Raplee,  4 
Ben..  418. 

g  128S.  The  defendant  agreed,  by  adding  the  word  "  agreed  "  and  signing  his  name  to  a  let- 
ter written  to  him  by  a  third  person,  to  ship,  for  account  of  the  third  person,  certain  sugars  to 
the  plaintiffs.  The  consideration  moving  from  the  plaintiffs,  and  which  was  a  part  of  the 
transaction,  though  not  expressed  in  the  letter,  was  an  authority  given  to  the  third  person  to 
draw  on  the  plaintiffs  for  a  certain  sum.  It  was  held  that  this  consideration  might  be  shown 
by  faro!,  as  it  would  not  contradict  the  terms  of  the  letter,  nor  contravene  the  section  of  the 
statute  of  frauds  which  declares  that  "  no  action  shall  be  brought  to  charge  a  defendant  on  a 
special  promise  for  the  debt,  default  or  miscarriage  of  another,  unless  the  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing,  and  signed  by  the  party,  or  by  any  one  by  him  au- 
thorized."   De  Wolf  V,  Rabaud,  1  Pet.,  476;  Rabaud  v,  De  Wolf,  1  Paine,  580. 

g  1289.  A  memorandum  of  an  agreement  for  the  sale  of  lands,  acknowledging  the  receipt  of 
a  certain  nam  of  money  on  the  transaction,  raises,  when  the  land  is  conveyed  by  deed  toothei-s 
in  pnrsnanoe  of  a  substitated  parol  agreement,  only  a  presumption  of  a  resulting  trust,  and 
may  be  contradicted  by  parol  evidence  that  the  money  was  not  so  paid.  Clark  v.  Burnham,  2 
Story,  1. 

$^  1290.  If  a  deed  states  the  consideration  to  be  "  value  received,"  it  is  competent  to  give 
evidence  of  a  money  consideration.    Munro  v.  Robertson,  2  Cr.  C.  C,  26'^. 

i  1291.  A  deed  in  the  usual  and  ordinary  form  is  not  such  an  instrument  that  the  parties  to 
it  cannot  show  by  proof  aliunde  the  actual  consideration  different  from  the  one  named  in  the 
deed.    Fraley  r.  Bentley,*  1  Dak.  Ty,  95. 

§  1292.  To  prore  a  deed  a  mortgage.— A  deed  absolute  upon  its  face  may  be  shown  by  parol 
evidence  to  have  been  intended  as  a  mortgage.  Dow  r.  Chamberlin,  5  McL.,  281 ;  Amory  v. 
Lawrence,  8  Cliff.,  523;  Howland  v.  Blake,  7  Biss.,  40;  Andrews  v.  Hyde,  8  Cliff.,  516;  Bent- 
ley  V.  Pheipa,  2  Woodb.  &  M.,  426.    See  Conveyances. 
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S§  1298-1807.  EVIDENCE. 

§  1293.  Any  evidence,  written  or  oral,  tending  to  show  an  absolute  deed  to  be  a  mortgage, 
is  admissible.     Peugh  v,  Davis,  6  Otto,  832. 

g  12 {)4.  It  is  competent  in  equity  to  show  by  parol  evidence  that  a  transaction  which  upon 
its  face  is  an  absolute  sale  is  really  only  a  transfer  as  security  for  money  loaned.  Brick  v.  Brick,* 
8  Otto,  514. 

8  1295.  There  is  nothing  in  the  statute  of  frauds  to  render  such  evidence  inadmissible. 
Amory  v.  Lawrence,  3  Cliflf..  528. 

§  1290.  But  where  a  mortgage  is  given  and  afterwards  foreclosed,  and  the  mortgagee  is  the 
puix'hascr  and  an  absolute  deed  is  made  to  him,  the  equity  of  redemption  being  foreclosed  by 
judicial  proceedings,  the  proof  ought  to  be  just  as  strong,  if  not  stronger,  to  make  the  second 
deed  a  mortgage,  as  it  would  have  been  in  the  first  instance.     Howland  v,  Blake,  7  Diss.,  40. 

^  1297.  Parol  evidence  is  admissible  for  the  purpose  of  showing  that  a  deed,  absolute  upon 
its  face,  was  intended  as  a  mortgage,  and  that  the  defeasance  was  omitted  from  mutual  con- 
fidence between  the  parties.     Wyman  v.  Babcock,  2  Curt..  386;  Andrews  r.  Hyde,  3  Cliff.,  516. 

§  1298.  But  the  evidence  to  prove  the  agreement  ought  to  be  clear  and  satisfactory.  Where 
tlie  issue  depends  entirely  on  the  credit  of  the  grantor,  in  a  case  where  he  is  not  corroborated 
by  aAy  act  or  word  done  or  spoken  by  the  other  party,  but  is  conti^adicted  by  another  witness, 
and  has  himself  given  false  and  contradictory  accounts  of  various  matters  material  to  the 
issue,  and  the  claim  has  been  long  delayed  and  made  after  the  death  of  the  grantee,  the  deed 
should  not  .be  treated  as  a  mortgage.    Andrews  v.  Hyde,  8  Cliff.,  516. 

§  1299.  A  deed  of  real  estate  in  fee,  without  conditions,  and  made  in  that  form,  accord- 
ing to  an  agreement  of  the  pai'ties  at  the  time,  may  be  proved  to  have  been  a  mortgage  by 
parol  evidence  establishing  that  a  defeasance  was  a  part  of  the  agreement  when  thu  a  .solute 
deed  was  executed,  but  that  it  was  left  out  by  design.  (Catbon  and  Campbell,  JJ.,  dissented.) 
Babcock  r.  Wyman,  19  How.,  289. 

^  1800.  To  prove  that  a  deed,  absolute  upon  its  face,  was  intended  as  a  mortgage,  it  may  be 
shown  that  the  grantor  retained  possession  after  the  deed  for  a  long  time ;  that  the  relation 
of  borrower  and  lender  existed  between  the  parties  prior  to  and  after  the  date  of  the  deed : 
that  the  grantor  exercised  acts  of  ownership  over  the  premises  after  the  execution  of  the  con- 
veyance^  and  that  the  grantee  exercised  none  or  few ;  that  the  property  was  more  valuable 
than  the  consideration  set  up  for  the  sale ;  the  payment  of  interest  upon  the  mortgage  debt ; 
the  actual  execution  of  a  defeasance,  and  the  admissions  of  the  grantee  that  the  deed  was  in- 
tended as  a  mortgage,  and  was  so  considered  by  him.    Bentley  v,  Phelpe,  2  Woodb.  &  M.,  426. 

^  1801.  The  relations  between  the  parties,  and  the  facts  and  circumstances  surrounding  the 
transaction,  may  be  shown  to  prove  that  a  conveyance,  absolute  upon  its  face,  was  intended  as  a 
mortgage;  but  loose  conversations  and  statements  made  by  the  parties  at  the  time  of  the  deed, 
as  to  what  their  intentions  were,  are  not  competent  evidence  to  change  the  character  of  the 
document.    Jenkins  v.  Einstein,  8  Biss.,  128. 

g  1802.  On  a  bill  to  redeem,  the  complainant  may  show  by  parol,  evidence  that  the  deed, 
though  absolute  in  form,  and  appearing  by  the  memorandum  given  as  a  part  of  the  transac- 
tion to  be  a  conditional  sale  for  an  agreed  price,  was  intended  as  a  mortgage.  Russell  v. 
Southard,  12  How.,  189. 

§  1308.  A  biU  of  sale  of  a  vessel,  absolute  in  its  terms,  may  be  shown  by  parol  to  be  only  a 
mortgage,  except  as  to  third  persons  who  have  actually  been  misled  by  its  form.  The  record- 
ing of  the  bill  of  sale,  the  enrolling  of  the  vessel  in  the  name  of  the  transferee  as  one  of  the 
owners,  the  participation  of  the  transferee  with  the  others  in  taking  out  insurance  on  the  ves- 
sel, and  the  fact  that  he  took  no  note  for  the  amount  advanced,  will  not  overcome  positive 
testimony  that  the  transaction  was  a  mortgage.    Morgan  v.  Shinn,  15  Wall.,  105. 

g  1804.  A  true  construction  of  the  statute  of  frauds  of  Rhode  Island,  which  is  like  the 
English  statute  of  29  Car.  2,  ch.  8,  g  4,  does  not  exclude  parol  evidence  to  show  that  a  deed 
absolute  upon  its  face  was  intended  as  a  mortgage.    Taylor  v,  Luther,  2  Sumn.,  228. 

§1805.  That  shipping  articles  were  illegal.— It  is  competent  for  a  seaman  to  show  by 
parol  that  the  shipping  articles  which  he  signed  do  not  declare  the  voyage  or  voyages  for  which 
he  was  shipped,  and  that  they  thus  violate  the  law;  when  this  is  shown,  the  written  contract 
is  no  longer  binding  as  respects  the  dcsci'iption  of  the  voyage.  Page  v.  Sheffield,  2  Curt.,  377. 
See  g  674. 

g  1806.  As  to  contract  of  insnrance. — lu  an  action  on  an  insurance  'policy,  where  the  an- 
swers to  the  questions  propounded  to  the  applicant  were  written  down  by  the  agent,  and  signed 
by  the  applicant,  which  answers  were  by  express  agreement  declared  to  be  warranties,  which, 
if  false,  would  avoid  the  policy,  it  may  be  shown  by  the  testimony  of  those  who  were  present 
that  an  answer  written  dow*n  by  the  agent  as  made  by  the  applicant  was  not  the  answer  made 
by  him.    Insurance  Company  v.  Mahone,  21  Wall.,  152.    See  g^  681,  910. 

g  1307.  It  may  be  shown  by  parol  that  a  representation  in  an  application  for  life  insurance 
was  inserted  by  the  agent  of  the  company,  and  that  the  assured  did  not  intend  to  make  the 

276 


PAROL  EVIDENCE  TO  AFFECT  WRITTEN  INSTRUMENTS.     g§  ISOS-182^ 

I 

representation  when  he  signed  the  application,  and  did  not  know  that  he  was  doing  so.  It  is 
the  representation  of  the  insurance  company,  and  they  are  estopped  from  setting  it  up.  In- 
surance Company  v.  Wilkinson,  13  Wall.,  222. 

>$  1  SOS.  The  answers  of  an  applicant  for  insurance,  as  construed,  interpreted  and  inserted  by 
the  agent  of  the  company  in  the  application,  may  be  shown  by  oral  evidence  not  to  have  been 
the  answers  made  by  the  applicant,  although  the  application  is  signed  by  him.  New  Jersey 
Mut.  life  Ins.  Co.  r.  Baker,  4  Otto,  610. 

§  1300.  Although  the  written  agreement  of  the  parties,  as  embodied  in  a  policy  of  insurance 
and  the  indorsement  thereon,  as  well  as  the  premium  notes  and  the  receipt  given  therefor. 
are  to  the  express  purport  that  a  failure  to  pay  the  notes  at  maturity  will  avoid  the  policy,  a 
waiver  of  this  stipulation  may  be  shown,  by  parol,  and  it  may  be  proved  that  the  local  agent  of 
the  insurance  company  is  in  the  habit  of  extending  the  time  of  payment  of  the  premium 
notes,  and  that  his  acts  are  ratified  by  the  company.     Insurance  Co.  v,  Norton,  6  Otto,  234. 

§  1310.  Facts  and  circa  in  stances  in  aid  of  an  agreement.— Extraneous  facts  which  preceded 
and  accompanied  a  letter  of  guaranty,  though  they  cannot  be  used  to  vary  the  contract,  are  ad- 
missible to  show  its  meaning.     Bell  v.  Bruen,  1  How.,  169. 

§  1811.  If  a  policy  of  insurance  requires  that  the  vessel  shall  not  rate  below  "A  2,*'  and 
contains  nothing  to  indicate  the  source  to  be  looked  to  for  the  determination  of  the  rating  of 
the  vessel,  resort  may  be  had  to  any  evidence  showing  its  condition.  Insurance  Companies  v. 
Wright,  1  Wall.,  456. 

§  1312.  Where  a  check  is  drawn  by  a  person  who  is  cashier  of  an  incorporated  bank,  payable 
to  the  teller  of  the  bank  or  order,  and  on  paper  bearing  the  corporate  name  of  the  institution, 
and  is  signed  in  his  name  without  adding  the  word  **  cashier,**  parol  evidence  is  admissible  to' 
show  that  it  was  an  official  act.     Mechanics*  Bank  of  Alexandria  v.  Bank  of  Columbia,  5 
Wheat..  326. 

g  1313.  The  court  admitted  parol  evidence  to  explain  the  expression  *' certain  controversies 
and  accounts"  in  a  written  submission.     Faw  v.  Davy,  1  Cr.  C.  C,  440. 

§  1814.  Where,  in*a  submission  to  arbitration,  the  terms  were,  ^'  of  a  controversy  of  several 
accounts  and  contracts  existing  between  us,"  oral  evidence  was  admitted  to  show  what  ac- 
counts and  contracts  were  meant.    Davy  v.  Faw,*  1  Cr.  C.  C,  89. 

g  1 31o.  Where  a  memorandum  of  the  sale  of  goods  is  given,  signed  by  the  initials  of  the 
parties  to  the  sale  and  containing  the  name  of  the  purchaser,  it  is  competent  to  show  by  pan)l, 
in  order  to  make  the  contract  good  under  the  statute  of  frauds,  that  the  seller  signed  for  the 
firm  of  which  he  was  a  member,  that  the  firm  were  acting  as  agents  of  the  plaintiffs,  a  com- 
pany engaged  in  manufacturing  the  goods  which  were  the  subject  of  the  sale ;  and  also  to  show 
that  figures  set  opposite  the  bales  and  cases  of  goods  meant  so  many  cents  per  yard.  Salmon 
Falls  Manufacturing  Co.  v.  Goddard,  14  How.,  446. 

§  1316.  The  jury  may  consider  extrinsic  evidence  to  determine  the  fund  out  of  which  cer- 
tain debts  were,  according  to  the  understanding  of  the  parties,  to  be  paid,  to  render  a  guaran- 
IQT  liable  on  his  written  promise  of  indemnity  against  such  debts,  the  writing  being  silent  as 
to  the  fund.    Mauran  v,  Bullus,  16  Pet.,  528. 

§  1817.  The  natural  objects  called  for  in  the  description  in  a  grant  may  be  proved  by  extrin- 
sic testimony  not  inconsistent  with  the  grant.     Blake  v.  Dohcrty,  5  Wheat.,  359. 

§  18 1 8.  Parol  evidence  is  admissible  to  show  the  notoriety  and  names  of  places  mentioned 
in  an  entry  of  lands,  but  not  to  construe  the  words  of  the  instrument.  Meredith  v.  Picket, 
0  Wheat.,  573. 

g  1319.  If  property  insured  has  been  transferred  by  the  owner,  and  a  new  policy  issued  to 
the  purchaser  *' agreeably  to  the  representations  heretofore  made  by  J.  8.,"  the  former  owner, 
parol  evidence  is  admissible  to  prove  what  those  representations  were.  And  the  rule  is  the 
same  where  several  renewals  have  been  made  with  the  same  general  reference  to  representee 
tions.    Clark  v.  Manufacturers'  Insurance  Co.,  8  How.,  235. 

P  1820.  Where  a  policy  of  insurance  does  not  profess  to  embody  the  representations  which 
had  been  made,  and  which  were  to  be  binding,  but  merely  alludes  to  them  and  makes  their 
truth  a  condition  precedent  to  any  recovery,  what  those  representations  were  may  be  shown  by 
parol.    Clark  v.  Manufacturers'  Ins.  Co.,  2  Woodb.  &  M.,  472. 

g  1321.  The  practical  construction  which  the  parties  by  their  conduct  have  given  to  an 
ancient  grant  of  a  large  tract  of  land  conveyed  by  general  description  is  admissible,  and  is  en- 
titled to  weight  as  the  best  evidence  of  the  intention  of  the  instrument.  Cavazos  v,  Trevino, 
6  Wall.,  773. 

g  1322.  Soits  by  seamen  for  wajcs.—  In  an  action  for  wages  by  mariners,  where  the  rate 
is  not  stipulated  in  the  shipping  articles,  parol  evidence  of  the  amount  agreed  to  be  paid  may 
be  admitted.    The  Warrington,  Bl.  &  How.,  335.     See  §  698. 

S  1323.  If  a  seaman  signs  shipping  articles  which,  by  a  mistake  of  the  master,  and  without 
any  fault  on  the  part  of  the  seaman,  omit  the  rate  of  wages  for  which  he  is  to  serve,  it  is  com- 
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potent  for  either  party  to  show  by  parol  wliat  the  oontaract  was  in  relation  to  wages.   Wiekliam 
V.  Blight,  Gilp.,  452. 

§  1324.  Seamen,  in  a  libel  for  wages,  may  conti>adict  the  shipping  articles.  The  Cypress, 
Bl.  &  How.,  88. 

§  1325.  Bill  of  ladlug.—  A  bill  of  lading  cannot  be  contradicted  by  oral  evidence  as  to  the 
ownership  of  the  goods.  But  it  may  be  proved  that  the  consignee  had  notice  that  the  prop- 
erty belonged  to  another,  and  that  a  corrected  bill  of  lading  was  forwarded.  Chapin  i\  Siger, 
1  McL.,  378.     See  §.^  541,  867. 

$^  1320.  Of  the  kind  and  quantity  of  the  goods,  and  the  place  to  which  they  are  to  be  car- 
ried, and  the  person  to  whom  they  are  to  be  delivered,  the  bill  of  lading  is  the  customary  and 
appropriate  evidence.  While  it  conclusively  establishes  the  employment  of  the  carrier,  and 
the  essential  stipulations  of  the  contract,  yet,  as  between  the  shipper  and  the  carrier,  it  is  onb' 
prima  facie  evidence  of  all  matters  descriptive  of  the  cargo,  and  as  to  these  it  may  be  modi- 
lied  or  contradicted  by  parol.    Cafiero  v.  Welsh,*  8  Phil.,  130;  1  Leg.  Gaz.  R.,  121. 

g  13*i  7.  A  bill  of  lading  is  not  a  written  contract  such  that  parol  evidence  cannot  be  ad- 
mitted to  enlarge  its  terms ;  it  is  a  mere  receipt  for  the  goods.  The  burden,  however,  of  prov- 
ing a  further  agreement  is  on  the  party  alleging  it.    Knox  v.  The  Ninetta,  1  Crabbe,  534. 

g  1828.  A  bill  of  lading  being  a  contract  for  the  transportation  and  safe  delivery  of  the 
goods  shipped,  and  also  a  receipt  for  the  goods  shipped,  in  so  far  as  it  operates  as  a  contract  it 
is  the  exclusive  evidence  of  the  obligation  of  the  paities;  but  in  respect  to  those  cianses  which 
operate  merely  as  a  receipt  for  the  goods,  it  is  open  to  explanation  and  rectification  by  parol 
proof.  And  as  between  the  parties  to  the  bill  of  lading,  evidence  may  be  received  to  show  a 
mistake  in  the  statement  of  the  bill  as  to  the  quantity  of  goods  received.  Goodrich  v.  Norris, 
Abb.  Adm.,  196. 

§  1329.  When  a  contract  of  affreightment  is  the  basis  of  a  suit,  a  receipt  given  for  the  goods 
to  be  transported  does  not  exclude  parol  evidence  of  the  other  terms  of  the  contract.  Butler 
V.  The  Steamboat  Arrow,*  1  Newb.,  59. 

§  1380.  So  far  as  a  bill  of  lading  partakes  of  the  nature  of  a  receipt,  it  is  open  to  explanation 
between  the  parties  to  it ;  but  as  a  contract,  when  legally  executed  by  the  proper  party,  in  the 
proper  and  usual  manner,  a  mistake  in  stating  the  destination  of  the  property  cannot  be  shown, 
unless  fraud  or  imposition  is  practiced.  But  a  bill  of  lading  signed  in  blank  by  the  master  is 
without  his  implied  authority  and  does  not  bind  the  owner  or  vessel ;  and  the  circumstances 
oonnected  with  the  signing  and  transfer  of  such  a  bill  of  lading  may  be  inquired  into.  The 
Joseph  Grant,  1  Biss.,  193. 

g  1331.  A  bill  of  lading  is  conclusive  evidence  of  the  cargo  shipped  unless  fraud  or  mistake 
is  shown.     Backus  v.  Schooner  Marengo,  6  McL.,  487. 

§  1332.  A  bill  of  lading  stating  the  property  to  belong  to  a  certain  person  is  not  conclusive 
afl  to  the  ownership  of  tlie  property.    Maryland  Insurance  Ck>.  t\  Ruden,  6  Cr.,  338. 

§  1333.  The  bill  of  lading  is  not  conclittive  evidence  of  the  quantity  of  cargo  shipped.  The 
Henry,  Bl.  &  How.,  465.  • 

g  1334.  The  admission  in  a  bill  of  lading  that  the  goods  were  received  in  good  condition, 
though  strong  prima  fade  evidence  of  the  fact,  may  be  contradicted  by  parol.  The  Ship 
Martlia,  Olc,  140. 

§  1335.  Statute  of  fl^ands.— Under  the  act  of  Virginia  of  1758,  declaring  that  no  gift  of  a 
slave  was  valid,  unless  made  in  writing  and  recorded,  parol  evidence  of  the  existence  of  a  deed 
alleged  to  be  lost  was  held  to  be  admissible  to  show  the  nature  of  the  possession  which  accom- 
panied the  deed,  but  not  to  show  title  in  the  plaintiff.    Spiers  v.  Willison,  4  Cr.,  398. 

g  1330.  An  agreement  to  pay  the  debt  of  another  on  his  making  default  cannot  be  added  to 
by  verbal  evidence ;  nor  by  written  either,  if  not  signed  by  the  guarantor,  unless  the  written 
evidence  is,  by  reference  in  the  original  writing,  made  a  part  of  it.  But  correspondence  and 
other  evidence  may  be  used  to  ascertain  the  true  import  and  application  of  the  agreement.  Bell 
V.  Bruen,  1  How.,  169. 

g  1387.  It  is  a  general  rule  that  collateral  papers,  adduced  to  supply  the  defect  of  signature 
of  a  written  agreement  under  the  statute  of  frauds,  should  on  their  face  sufficiently  demon- 
strate their  reference  to  such  agi-eement  without  the  aid  of  parol  proof.  But  the  rule  is  net 
absolute,  and  parol  proof  was  admitted  in  this  case,  where  the  party  sought  to  be  charged  had 
carried  the  agreement  in  his  pocket  for  two  years,  and  tried  to  enforce  it  against  the  plaintiff. 
Beckwith  v.  Talbot,  5  OttO,  289. 

^  1338.  The  statute  of  Massachusetts  providing  that  *'  no  action  shall  be  brought  to  charge 
any  person,  upon  or  by  reason  of  any  representation  or  assurance,  made  concerning  the  char- 
acter, conduct,  credit,  trade  or  dealings  of  any  other  person,  unless  such  representation  or 
assurance  be  made  in  vn*iting  and  signed  by  the  party  "  or  his  agent,  only  requires  the  repre- 
sentation to  be  in  writing ;  all  the  other  facts  which  conduce  to  establish  the  liability  may  be 
shown  by  parol.    Any  evidence  which  tends  to  prove  that  the  representation  was  false,  and 
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thai,  the  defendant  acted  in  bad  faith  in  making  it,  is  competent.  lasigi  v.  Brown,  17  How*, 
188. 

§  1839.  Cod  tract  by  partner. —  A  party  alleging  an  authority  or  ratification  from  one  part- 
ner to  another  to  bind  the  firm  by  signing  the  firm  name  need  not  show  such  authority  or 
ratification  in  writing.    The  proof  may  be  by  parol.    Moran  v.  Prather,  23  Wall.,  492.    See  g  597. 

g  1340.  Parol  evidence  is  admissible  to  show  that  a  contract  was  made  by  a  member  of  a 
firm  as  the  agent  and  for  the  use  of  the  firm.     Hutchinson  v.  Peyton,*  2  Cr.  C.  C,  365. 

§  1341.  Forged  papers. —  The  rule  that  a  party  cannot  discredit  papers  which  he  himself 
has  produced  in  evidence  has  no  application  to  a  suit  in  equity  to  set  aside  and  have  canceled 
an  alleged  forged  deed,  where  the  plaintiff  exhibits  the  forged  deed  described  in  the  bill  and 
proceeds  to  prove  that  the  signature  purporting  to  be  his  is  a  forgery,  and  that  the  person  who 
executed  it  was  not  the  plaintiff.    Bunce  v,  Gallagher,  5  Blatch.,  481. 

g  134S.  Erasures. —  Parol  evidence  is  admissible  to  show  that  an  erasure  and  alteration  in  a 
deed  were  made  by  the  consent  of  the  parties.    Speake  v.  United  States,  9  Cr.,  28. 

§  1343.  Miscel  ianeoas  —  Records  —  OIHciai  capacity,  etc. — The  fact  that  one  is  a  clergyman 
authorized  to  celebrate  the  rites  of  matrimony  may  be  proved  by  parol  like  any  other  matter 
in  pais.    United  States  v,  Lambert,  2  Cr.  C.  C,  187.    See  g^  879,  955. 

g  1344.  Parol  evidence  is  not  admissible  to  supply  a  defect  in  a  record.  Miner  v.  McLean,  4 
McL..  138. 

)^  1345.  A  record  cannot  be  varied  by  parol.  It  cannot  be  proved  by  an  ofSce^  of  the  court 
that  his  official  certificate  of  probate,  indorsed  on  a  deed,  did  not  conform  to  the  true  state  of 
the  proof.    Roes  v.  McLung,  6  Pet.,  288. 

§  1846.  In  an  action  for  malicious  attachment,  the  return  of  the  officer  is  not  conclusive, 
and  the  plaintiff  may  contradict  it  by  parol,  although  he  has  produced  the  writ  of  attachment 
and  its  return  in  evidence.    Mott  v.  Smith,  2  Cr.  C.  C,  38. 

§  1847.  Parol  evidence  should  not  be  received  to  make  good  a  wholly  uncertain  levy,  after 
conflicting  rights  to  the  land  have  grown  up.    Gault  v.  Woodbridge,  4  McL.,  829. 

g  1848.  Parol  evidence  is  admissible  to  show  the  regularity  of  tax  proceedings  in  order  to 
support  a  tax  title  under  the  law  of  Ohio  of  March  14,  1881,  as  to  all  matters  which  the  statute 
does  not  require  to  be  of  record.    Lamb  v,  Gillett,  6  McL.,  865. 

§  1849.  Where  a  person  claims  under  a  decree  of  sale  made  upon  prior  judicial  proceedings, 
and  it  is  asserted  that  the  description  contained  in  those  proceedings  is  so  defective,  by  reason 
of  the  omission  to  name  the  meridian  east  or  west  of  which  the  land  is  situated,  that  its  terms 
are  equally  applicable  to  another  tract  in  another  county,  and  it  is  averred  in  the  petition  in- 
stituting such  proceedings  that  the  land  in  question  belonged  to  a  certain  person,  while  no 
such  fact  appears  as  to  the  other  tract,  parol  evidence  is  admissible  to  prove  the  ownership  by 
that  person  of  the  tract  sold,  and  to  remove  the  ambiguity.    McNitt  v.  Turner,  16  WaU.,  852. 

§  18dO.  In  an  action  of  false  imprisonment  for  the  arrest  of  the  plaintiff,  upon  an  execution 
stating  a  judgment  of  a  justice  of  the  peace,  parol  evidence  may  be  given  to  show  that  in 
fact  no  judgment  had  ever  been  rendered  by  the  magistrate.     Delvin  v.  Gibbs,  4  Cr.  C.  C,  636. 

§  1851.  The  authority  and  handwriting  of  a  justice  of  the  peace  may  be  shown  by  parol. 
Winter  r.  Simonton,  2  Cr.  C.  C,  586. 

§  18o2.  Parol  evidence  may  be  admitted  to  prove  that  a  person  before  whom  a  depositicm 
was  taken  is  a  justice  of  the  peace.    Dunlop  v,  Munroe,  1  Cr.  C.  C,  536. 

§  18M.  Whenever  the  form  of  the  issue  in  a  trial  relied  on  as  an  estoppel  is  so  vague  that  it 
dof>s  not  determine  what  questions  of  fact  were  submitted  to  the  jury  under  it,  and  passed  on 
by  them,  it  is  competexjt  to  show  by  parol  what  they  were.     Miles  t;.  Caldwell,  2  Wall.,  85. 

^  13o4.  And  it  is  not  a  sound  principle  that  in  cases  where  the  action  relied  on  as  an  estop- 
pel was  in  tort,  nothing  will  be  held  concluded  by  the  verdict  which  was  not  put  in  issue 
directly  by  the  pleadings.    Ibid, 

§  18o«.  The  effect  to  be  given  to  the  record  of  mining  claims,  under  section  5  of  the  act  of 
(X)ngre8B  approved  May  10,  1872,  cannot  be  greater  than  that  which  is  given  to  the  registra- 
tion laws  of  the  states;  and  it  does  not  exclude  parol  proof  of  actual  possession,  and  the 
<*xtent  of  that  possession,  as  prima  facie  evidence  of  title.    Campbell  v.  Rankin,  9  Otto,  261. 

:^  1856.  Where  an  act  of  congress  confirms  a  title,  with  a  proviso  that  the  confirmation  shall 
not  extend  to  any  land  occupied  by  the  United  States  for  military  purposes,  such  occupation 
may  be  proved  or  disproved  by  parol.    Morrow  v.  Whitney,  5  Otto,  551. 

$  1867.  Parol  evidence  is  not  admissible  to  show  when  a  patent  was  applied  for.  Wayne  v. 
Winter,  6  McL.,  844. 

^  1858.  Parol  evidence  is  admissible  to  prove  fraud  in  making  entries  or  invoices  of  goods 
at  the  custom-house,  or  obtaining  permits,  after  the  goods  have  passed  from  the  custom-house, 
and  have  undergone  the  regular  inspection  of  the  public  officers.  Bottomley  v.  United  States, 
1  Story,  185. 

g  1859.  The  title  or  ownership  of  a  vessel  as  stated  in  the  custom-house  documents  is  not 
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oondnsfye  as  to  the  title  of  the  respective  owners  in  a  suit  by  a  seanian  for  wages.  Whatever 
might  be  the  case  in  a  controversy  between  the  respective  parties  to  those  documents,  the  true 
title  or  ownership  may  be  shown  to  be  different  from  that  stated  in  them,  by  a  third  "pentm^ 
whenever  his  interest  is  concerned  therein.    Chickering  v.  Hatch,  1  Story,  516. 

§  1360.  In  a  proceeding  for  the  condemnation  of  a  vessel  for  importing  liquors  subject  to 
duty  into  this  country  without  delivering  the  manifest  to  the  collector  of  customs,  as  required 
by  section  1  of  the  act  of  March,  1821,  parol  testimony  cannot  be  given  to  show,  contrary  to  the 
ship's  manifest,  that  the  liquors  were  intended  for  a  Canadian  port.    The  Fame,  1  Brown,  42. 

^  1 861.  Upon  an  application  by  the  father  of  a  boy  under  the  age  of  eighteen  years,  for  a 
writ  of  habeas  corpus  to  discharge  his  son  from  confinement  on  a  charge  of  desertion  from  tbe 
army  of  the  United  States,  in  which  he  had  enlisted  as  a  soldier,  parol  evidence  may  be 
admitted  to  show  the  age  of  the  recruit,  and  the  certificate  of  enlistment  is  not  conclusive  evi- 
dence of  that  fact,  where  the  recruit  did  not  take  any  oath  as  to  his  age  at  the  time  of  hiH 
enlistment.    Seavey  v.  Seymour,  8  Cliff.,  489. 

g  1363.  Where  an  indictment  described  a  note  ''with  interest  at  one  per  cent.,"  and  the 
note  produced  bore  interest  at  the  rate  of  **  one  m  per  centum,"  parol  evidence  was  admitted 
to  show  that  the  letter  m  meant  mill.     United  States  v.  Hardyman,  13  Pet.,  1*76. 

g  1368.  In  a  proceeding  for  the  forfeiture  of  property  imported  in  violation  of  the  revenue 
laws,  although  there  is  an  information  in  writing,  evidence  may  be  given  of  a  parol  informa- 
tion more  ^tensive  than  that  contained  in  the  written  instrument.  Wescot  v.  Bradford,  4 
Wash.,  492. 

§  1364.  It  is  competent  to  show  by  parol  that  a  patent  under  which  a  party  claims  is  void, 
because  the  state  had  no  title  to  the  land  when  she  made  the  conveyance,  nor  never  has  had. 
Sherman  v,  Buick,  8  Otto,  209. 

§  1365.  An  official  survey  of  land,  made  in  pursuance  of  a  confirmation  of  a  Spanish  land  title 
in  Missouri,  cannot  be  contradicted  by  extrinsic  evidence.    Stanford  v.  Taylor,  18  How.,  409. 

§  1366.  In  an  action  upon  a  constable's  bond  for  failing  to  take  a  delivery  bond  for  property 
on  which  he  has  levied  an  execution,  parol  evidence  of  the  value  of  the  goods  levied  upon, 
where  the  return  does  not  show  such  value,  may  be  admitted  on  the  inquiry  of  damages.  That 
the  return  does  not  show  the  value  of  the  goods  is  not  conclusive  evidence  that  they  were  of 
sufficient  value  to  satisfy  the  debt.    Campbell  v.  Pope,  Hemp.,  271. 

g  1367.  Where  an  inquisition  for  the  condemnation  of  land  for  the  use  of  a  canal  company 
refers  to  a  warrant  supposed  to  be  returned  therewith,  and  no  warrant  is  annexed,  or  referred 
to  by  any  mark  or  other  description  by  which  it  can  be  ascertained  to  which  of  the  various 
warrants  returned  it  refers,  parol  evidence  of  the  clerk  to  whom  it  was  returned,  or  the  marshal 
who  returned  it,  is  competent  to  prove  the  fact  of  return,  and  to  designate  which  warrant  was 
returned  with  the  inquisition.  Chesapeake  &  Ohio  Canal  Co.  v.  Union  Bank  of  Georgetown, 
4  Cr.  C.  C,  75. 

§  1368.  In  reference  to  wills. —  Where  a  testator  in  Louisiana  bequeathed  his  property  to 
two  legatees,  "  to  be  divided  equally  between  them,"  and  only  one  survived  the  testator,  the 
ohildren  of  the  other  were  not  permitted  to  introduce  parol  evidence  to  show  the  good  will  and 
affection  of  the  testator  towards  their  father,  for  the  purpbbe  of  demonstrating  the  intention 
of  the  testator  in  the  bequest.    Mackie  v.  Story,  8  Otto,  589.    See  §  440. 

§  1369.  Parol  evidence  is  inadmissible  to  affect  the  construction  of  a  will,  but  it  is  adnoiissi- 
ble  when  considerations  extrinsic  of  the  will  depend  upon  it,  and  require  its  introduction. 
Qallego  V.  Gallego,  2  Marsh.,  285. 

§  1370.  Evidence  of  a  testator's  unfounded  belief  that  he  was  the  o^ner  of  certain  pToperty 
devised  to  him  cannot  be  received  to  show  an  intention  different  from  that  clearly  expres8e<1 
in  his  will.     Aspden*s  Estate,  2  Wall.  Jr.,  868. 

§  1371.  A  legacy  which  is  a  plain  and  explicit  one  to  one  person  cannot  be  shown  by  parol 
to  have  been  intended  for  the  benefit  of  him  and  another  jointly.    Lyman  v.  Lyman,  2  Paine,  1 1 . 

g  1372.  Beceipt«. —  A  receipt  is  only  prima  fade  evidence  of  payment,  and  the  terms  on 
which  it  was  given  may  be  shown  by  parol.    Weed  v.  Snow,  8  McL.,  265.    See  §  958. 

§  1373.  A  receipt  for  so  much  money  is  only  evidence  of  payment,  and  may  be  e3q[>lained 
by  parol  or  other  evidence.     Maze  v.  Miller,  1  Wash.,  828. 

§1374.  A  receipt,  stating  money  to  have  been  received  under  a  certain  contract,  is  prima 
facie  evidence  that  it  was  received  under  the  contract  mentioned,  and  it  is  upon  the  party  con- 
tradicting the  receipt  to  show  the  contrary ;  but  he  is  not  bound  to  show  how  the  misstatement 
in  the  receipt  occurred.    United  States  v.  Jones,  8  Pet.,  399. 

§  1375.  A  receipt  in  full  is  only  prima  facie  evidence  of  what  it  purports  to  be  upon  the 
face  of  it ;  and  upon  satisfactory  proof  being  made  that  it  was  obtained  by  fraud,  or  given  by 
mistake  of  facts  or  in  ignorance  of  legal  rights,  it  may  be  inquired  into  and  corrected  in  a  oourt 
of  law  as  well  as  in  a  court  of  equity.  But  if  such  proof  is  not  made,  the  presumption  in  its 
favor  will  prevail.    Thompson  v,  Faussat,  Pet.  C.  C,  182. 
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§  1876.  A  receipt  in  full  is  not  conclusive,  but  is  only  prima  facie  evidence  of  what  it  pur- 
ports. Proof  may  be  made  that  it  was  unfairly  obtained,  or  that  it  was  given  under  a  mistake 
of  facts,  or  of  the  legal  rights  of  the  party  giving  it ;  and  it  is  then  open  for  examination  of 
any  errors  which  may  be  pointed  out  and  proved.  But  if  the  claim  of  the  party  giving  it  be 
honestly  contested,  and  a  compromise  agreed  upon,  the  receipt  is  binding.  The  party  who 
would  impeach  it,  on  the  ground  of  unfairness  or  mistake,  must  maintain  his  allegation  by 
proof.     Lawrence  v,  Schuylkill  Navigation  Co.,  4  Wash.,  563. 

§  1877.  Where  a  receipt  is  produced  in  evidence,  the  whole  document  is  in  proof,  and  one 
part  cannot  be  considered  and  the  other  rejected.    Butler  v.  Steamer  Arrow,  6  McL. ,  470. 

§  1878.  A  witness,  in  his  deposition,  proved  the  actual  payment  of  money  by  plaintiff  to  de- 
fendant, and  also  stated  that  defendant  signed  his  name  in  plaintifiTs  cash  book,  not  as  a  receipt, 
but  in  order  that  witness  might  become  acquainted  with  his  signature.  Defendant  objected 
to  the  admission  of  the  parol  evidence  of  the  payment  on  the  ground  that  there  was  written 
evidence.  Held,  that  the  parol  evidence  of  the  actual  payment  was  admissible.  Keene  v, 
Meaile,  8  Pet.,  1. 

§  1379.  A  bill  of  parcels,  receipted,  la  prima  facie  evidence  of  an  executed  contract,  and  not 
evidence  of  a  contract  to  deliver  goods.     Richardson  r.  Peyton,*  1  Cr.  C.  C,  418. 

§  1380.  Where  notes  were  taken  and  a  receipt  in  full  given  therefor,  the  effect  of  the  receipt 
may  be  rebutted  by  evidence  that  the  attention  of  the  parties  was  not  called  to  the  form  of 
the  receipt  and  that  the  notes  were  received,  not  in  satisfaction,  but  as  evidence  of  the  balance 
due  in  settlement.    Sutton  v.  The  Albatross,*  1  Am.  L.  Reg.,  91. 

§  1881.  The  receipt  of  payment  by  note  is  not  conclusive,  but  only  prima  facie,  evidence  of 
payment  of  the  debt,  and  such  evidence  may  always  be  explained  by  other  extraneous  circum- 
stances showing  the  intention  of  the  parties  when  the  receipt  was  given,  and  that  there  was 
in  fact  no  actual  payment.    Moore  t;.  Newbury,  6  McL.,  472. 

§  1882.  In indebUatus  assumpsit  for  goods  sold  and  delivered  a  receipt  for  a  bond  "in  part 
pay  "  of  the  goods  was  held  conclusive  evidence  that  the  bond  was  received  in  part  payment, 
although  the  bond  might  have  been  unproductive  and  the  obligor  therein  insolvent  when  the 
receipt  was  given.     Muir  v.  Qeiger,  1  Cr.  C.  C,  823. 

^  1388.  A  collector's  receipt  acknowledging  the  payment  of  duties  is  only  prima  facie  evi- 
dence of  payment.    Johnson  v.  United  States,  5  Mason,  425. 

g  1 884.  If  a  mechanic,  who  has  made  repairs  upon  a  vessel,  takes  a  note  for  the  amount  of 
his  services  and  signs  a  receipt  in  full  which  is  prepared  by  the  clerk  of  the  owner,  the  receipt 
is  only  prima  facie  evidence  that  the  note  was  taken  as  a  satisfaction  of  the  debt,  and  there- 
fore relinquished  the  lien  which  the  law  gives  him  upon  the  vessel.  Sutton  v.  The  Albatross, 
8  WaU.  Jr.,  827. 

g  1885.  A  receipt  is  but  prima  facie  evidence  of  payment,  and  may  be  explained,  con- 
tradicted or  varied  by  parol  proof.  This  rule  applies  with  special  force  in  the  case  of  seamen 
dealing  with  a  master  upon  the  consideration  of  a  small  advance  of  ready  money  for  the  dis- 
charge of  their  wages.    Piehl  v,  Balchen,  01c. ,  24. 

§  1886.  A  release  under  seal  by  a  seaman  of  his  claim  for  wages  is,  in  admiralty,  but  prima 
facie  evidence  of  payment.    The  David  Pratt,  1  Ware,  495. 

§  1887.  A  receipt  in  full  given  for  his  wages  by  a  seaman  is  not  conclusive  in  admiralty.  A 
receipt  given  for  his  wages  by  a  seaman,  annexed  to  the  foot  of  a  stated  account,  admitting  the 
payment  of  the  balance,  is  not  conclusive  of  the  truth  even  of  the  items  in  the  account.  Har- 
den V,  Gordon,  3  Bfason,  641. 

S  1888.  A  seaman's  receipt  in  full,  given  only  for  money  actually  due  him,  and  with  no  ad- 
ditional consideration,  is  not  conclusive  in  a  suit  for  damages.    The  Mary  Paulina,  1  Spr.,  45. 

§  1880.  A  receipt  in  full,  given  by  a  seaman  for  his  wages,  is  only  primal  facie  evidence  of 
payment;  and  if  fraud  or  mistake  can  be  shown  the  whole  demand  is  open  to  investigation. 
^hiteman  v.  The  Neptune,  1  Pet.  Adm.,  180. 

§  1890.  Although  a  receipt  in  full  of  all  demands  is  given  by  a  seaman  to  the  master  or 
owners  of  a  vessel,  clear  and  convincing  evidence  of  a  valid  outstanding  claim  is  admissible  to 
explain  it.    Leak  v,  Isaacson,  Abb.  Adm.,  41. 

V.  Pbesumptions. 

SumcABY—  When  competent  to  establish  a  fact,  and  what  inferences  jury  may  draw,  §  1391.— 
Must  tend  to  prove  or  diaprow  a  fact  in  issue;  presumptions  of  fact,  §g  1802-93. 

g  1801.  Where  the  evidence  in  a  cause  conduces  to  prove  a  fact  in  issue  before  a  jury,  it  is 
competent  in  law  to  establish  such  fact ;  a  jury  may  infer  any  fact  from  such  evidence  which 
the  law  authorizes  a  court  to  infer  on  a  demurrer  to  the  evidence ;  after  a  verdict  in  favor  of 
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either  i>art7  on  the  evidence,  he  has  a  right  to  demand  of  a  court  of  error  that  they  look  to  th(* 
evidence  only,  for  only  one  purpose,  and  with  a  single  eye  to  ascertain  whether  it  was  com- 
petent in  law  to  authorize  the  jury  to  find  the  facts  which  make  out  the  rights  of  the  party, 
on  a  part  or  the  whole  of  his  case.  If,  in  its  judgment,  the  appellate  court  shall  hold  that  the 
evidence  was  competent,  then  they  must  found  their  judgment  on  all  such  facts  as  were 
legally  inferable  therefrom,  in  the  same  manner,  and  with  the  same  legal  results,  as  if  they 
had  been  found  and  definitely  set  out  in  a  special  verdict.  So,  on  the  other  hand,  the  finding 
of  the  jury  on  the  whole  evidence  in  a  cause  must  be  taken  as  negativing  ail  facts  which  the 
party  against  whom  their  verdict  is  given  has  attempted  to  infer  from  or  establish  by  the  evi- 
dence.    Hepburn  v.  Dubois,  §§  18(^95. 

§  1 892.  Evidence  which  tends  in  any  reasonable  degree  to  establish  the  probability  cm*  im- 
probability of  a  fact  in  controversy  should  go  to  the  jury.    Insurance  Co.  v.  Weide,  §§  1396-97. 

i^  1898.  A  presumption  is  an  inference  as  to  the  existence  of  a  fact,  not  actually  known, 
arising  from  its  usual  connection  with  another  which  is  known.    IbicL 

[Notes.—  See  §§  139&-1748.] 

HEPBJTRN  t>.  DUBOIS. 
(12  Peters,  345-377.     1888.) 

Opinion  by  Mb.  Justice  Baldwin. 

Statement  of  Facts. —  This  case  was  before  this  court  on  a  writ  of  error, 
taken  by  the  plaintiff  below,  to  the  district  court  for  the  western  district  of 
Pennsylvania,  at  the  January  term,  1836,  and  all  the  questions  arising  on  the 
record,  or  made  by  counsel,  were  there  fully  considered.  The  court,  however, 
took  further  time  for  consideration,  and  at  the  term  of  1836  delivered  their 
unanimous  opinion,  reversing  the  judgment  of  the  district  court  on  the  merits 
^t  the  case,  as  well  on  the  questions  of  law  as  of  fact,  as  will  appear  in  the 
tenth  volume  of  Peters,  pages  17,  33.  Pursuant  to  the  judgment  and  mandate 
there  rendered,  the  case  was  again  tried,  and  now  comes  before  us  on  a  writ 
of  error  by  the  defendant  below,  after  a  verdict  and  judgment  below  against 
him,  in  the  argument  of  which  every  point  of  law  and  question  of  fact  which 
came  up  and  was  decided  before  has  been  noticed  by  counsel  now. 

§  1394.  27ie  deed  of  afeine  covert  does  not  pass  her  interest  hy  farce  (f  execu- 
tion and  delivery  J   it  operates  only  hy  virtue  of  acl'tiowledgment  under  a  statute. 

As  relates  to  the  questions  of  law  arising:  on  the  great  mass  of  deeds  in  the  for- 
mer and  present  record,  the}'^  are  not  varied  by  anything  which  is  now  brought 
up  for  the  first  time;  the  want  of  any  operative  act  by  Mrs.  Scarmw,  which 
could  confirm  the  alleged  petition  of  1825,  before  the  duly  acknowledged  deed 
of  confirmation  by  her  and  her  husband  in  1832,  is  not  supplied.  The  counsel 
of  the  plaintiff  in  error  have  indeed  contended  that  her  deed  of  1832  operates 
retrospectively  to  validate  all  the  previous  acts  of  her  attorneys  in  fact,  from 
1811  to  1828.  But  the  law  is  well  settled  to  the  contrary.  The  deed  of  a,  feme 
covert,  conveying  her  interest  in  land  which  she  owns  in  fee,  does  not  pass  her 
interest  by  the  force  of  its  execution  and  delivery,  as  in  the  common  case  of  a 
deed  by  a  person  under  no  legal  incapacity.  In  such  cases,  an  acknowledg- 
ment gives  no  additional  effect  between  the  parties  to  the  deed;  it  operates 
only  as  to  third  persons,  under  the  provisions  of  recording  and  kindred  laws. 
The  law  presumes  a,  feme  covert  to  act  under  the  coercion  of  her  husband,  un- 
less before  a  court  of  record,  a  judge,  or  some  commissioner  in  England,  by  a 
separate  acknowledgment  out  of  the  presence  of  her  husband ;  and  in  these 
states,  before  some  court  or  judicial  officer,  authorized  to  take  and  certify  such 
acknowledgment.  We  are  bound,  therefore,  in  accordance  to  what  we  deem 
in  the  former  case  to  be  the  legal  result  of  all  the  deeds  and  facts  on  the 
record,  to  declare  that  Mr.  Quay  had  in  him  such  legal  right  to  the  premises. 

282 


PRESUMPTIONS.  §  1895. 

on  which  we  then  held,  and  now  deliberately  hold,  to  be  a  scintilla  of  legal  right, 
which  is  all  that,  by  the  laws  of  the  state,  is  necessary  to  entitle  the  holder  of 
such  right  to  redeem  lands  sold  for  taxes. 

§  1 895.  Where  evidence  conduces  to  prove  a  fact  it  is  competent  to  establish  that 
fa'Ct;  whether  it  is  sufficient  or  not  is  a  question  for  thejut^  which  cannot  he  eoo- 
amined  in  this  court. 

In  urging  upon  this  court  a  review  of  the  parol  evidence  in  the  record,  we 
think  the  counsel  of  the  plaintiff  in  error  have  asked  us  to  transcend  thfe  limits 
prescribed  to  our  action  on  questions  of  fact,  by  an  uniform  course  of  decision 
from  the  first  organization  of  this  court,  which  has  been  repeatedly  defined 
during  the  present  term,  in  our  opinions,  unanimous  on  the  law,  though  some- 
times differing  in  its  application  to  particular  cases.  If  our  past  course  of  ad- 
judication has  not  sufficed  to  satisfy  the  bar  as  to  what  we  have  considered 
our  most  solemn  duty,  and  if  it  is  yet  an  open  question  as  to  what  is  the  line 
which  the  law  has  drawn  between  those  questions  of  fact  cognizable  only  by 
the  jury  below,  and  questions  of  law  arising  on  the  joint  action  of  the  court 
and  jury,  in  that  court  whose  record  we  judicially  inspect  on  error,  it  will  be 
useless  to  attempt  to  close  it  by  an}'  opinion  to  be  delivered  in  this  case.  This 
court  is  committed  in  language  which  it  neither  can  nor  desires  to  recall,  be- 
cause that  power  which  we  are  bound  to  obey  has  spoken  to  us,  and  all  the 
courts  in  the  United  States,  in  terms  most  imperative. 

"  The  trial  by  jury  is  justly  dear  to  the  American  people.  It  has  always 
been  an  object  of  deep  interest  and  solicitude,  and  every  encroachment  upon 
it  has  been  watched  with  great  jealousy.""  "  One  of  the  strongest  objections 
originally  taken  against  the  constitution  of  the  United  States  was  the  want  of 
an  express  provision  securing  the  right  of  trial  by  jury  in  civil  cases.  As  soon 
as  the  constitution  was  adopted,  this  right  was  secured  by  the  seventh  amend- 
ment of  the  constitution  proposed  by  congress,  and  which  received  an  assent  of 
the  people  so  general,  as  to  establish  its  importance  as  a  fundamental  guaranty 
of  the  rights.and  liberties  of  the  people.  This  amendment  declares  that,  *  in 
suits  at  common  law,  where  the  value  in  controversy  shall  exceed  $20,  the 
right  of  trial  by  jury  shall  be  preserved,  and  no  fact  trial  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the  United  States,  than  according  to  the 
rules  of  the  common  law.'  -'     3  Pet.,  446. 

If  this  court  can  comprehend  what  these  rules  are,  or  promulgate  them  in 
intelligible  language,  they  are  these:  That  where  the  evidence  in  a  cause  con- 
duces to  prove  a  fact  in  issue  before  a  jury,  it  is  competent  in  law  to  establish 
duch  fact;  a  jury  may  infer  any  fact  from  such  evidence,  which  the  law 
authorizes  a  court  to  infer  on  a  demurrer  to  the  evidence;  after  a  verdict  in 
favor  of  either  party,  on  the  evidence,  he  has  a  right  to  demand  of  a  court  of 
error  that  they  look  to  the  evidence  only,  for  only  one  purpose,  and  with  the 
single  eye  to  ascertain  whether  it  was  competent  in  law  to  authorize  the  jury 
to  find  the  facts  which  make  out  the  right  of  the  party,  on  a  part  or  the 
whole  of  his  case.  If,  in  its  judgment,  the  appellate  court  shall  hold  that  the 
evidence  was  competent,  then  they  must  found  their  judgment  on  all  such  facts 
as  were  legally  inferable  therefrom,  in  the  same  manner,  and  with  the  same 
legal  results,  as  if  they  had  been  found  and  definitely  set  out  in  a  special  ver- 
dict. So,  on  the  other  hand,  the  finding  of  the  jury  on  the  whole  evidence  in 
a  cause  must  be  taken  as  negativing  all  facts  which  the  party  against  whom 
their  verdict  is  given  has  attempted  to  infer  from  or  establish  by  the  evidence. 

On  the  evidence  in  the  former  record,  we  held  that  it  was  competent  in  law 
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to  make  out,  and  for  the  jury  to  find  the  fact  of  an  oflfer  to  refund  the  taxes, 
etc.,  so  as  to  give  a  right  of  redemption ;  on  the  evidence  and  finding  of  the 
jury  in  the  present  record,  we  are  bound  to  consider  the  fact  of  such  oflfer  as 
established,  and  to  hold  tlje  facts  so  found  to  bring  the  defendant  in  error 
within  the  provisions  of  the  laws  of  Pennsylvania,  on  which  the  case  turns. 
The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 

INSURANCE  COMPANY  v.  WEIDE. 
(11  WaUace,  48S-442.     1870.) 

Error  to  U.  S.  Circuit  Court,  District  of  Minnesota. 

Statement  op  Facts. —  The  Home  Insurance  Company  issued  a  policy  on 
the  goods  of  Weide  in  the  city  of  St.  Paul.  The  goods  wei'e  destroyed  by 
fire  and  the  company  became  liable  to  pay  the  loss.  The  question  involved  in 
the  suit  was  the  amount  of  their  liability  dependent  on  points  of  evidence. 
The  defendant  oflfered  evidence  of  the  general  ratio  of  stock  on  hand  at  any 
time  in  a  store,  and  the  average  yearly  business  of  the  store,  to  show  that  the 
plaintiffs  claimed  an  improbably  large  stock  to  have  been  in  their  store  at  the 
time  of  the  fire. 

Opinion  by  Mr.  Justice  Davis. 

Although  we  agree  with  Lord  Ellenborough  "that  the  rules  of  evidence 
must  expand  according  to  the  exigencies  of  society  "  (Pritt  v.  Fairclough,  3 
Campb.,  306),  yet  it  is  not  necessary  to  introduce  any  innovation  upon  these 
rules  in  order  to  hold  that  this  evidence  should  have  been  admitted.  It  is  true, 
there  are  no  reported  cases  on  the  subject,  but  on  principle  its  admissibility 
can  be  sustained. 

§  1396.  I/ow  far  evidence  conducing  to  prove  prohainlHiea  is  admissible. 

It  is  well  settled  that  if  the  evidence  offered  conduces  in  any  reasonable  de- 
gree to  establish  the  probability  or  improbability  of  the  fact  in  controversy,  it 
should  go  to  the  jury.  It  would  be  a  narrow  rule,  and  not  conducive  to  the 
ends  of  justice,  to  exclude  it  on  the  ground  that  it  did  not  afford  full  proof  of 
the  non-existence  of  the  disputed  fact.  Besides,  presumptive  evidence  proceeds 
on  the  theory  that  the  jury  can  infer  the  existence  of  a  fact  from  another  fact 
that  is  proved,  and  most  usually  accompanies  it.  Hart  v.  Newland^  3  Hawks, 
122.  Many  of  the  affairs  of  human  life  are  determined  in  courts  of  justice  in 
this  way,  and  experience  has  proved  that  juries,  under  the  direction  of  a  wise 
judge,  do  not  often  err  in  the  reasoning  which  leads  them  to  a  proper  conclu- 
sion on  such  evidence.  And  if  they  should  happen  to  reach  a  wrong  conclusion, 
the  court  has  in  its  own  hands  the  mode  and  measure  of  i*edress.  In  the  nature 
of  things,  the  officers  of  the  insurance  company  were  unable,  by  any  direct 
proof,  to  contradict  the  testimony  of  the  plaintiffs  as  to  the  value  of  the  goods 
destroyed.  If  the  loss  were  an  honest  one  it  was  their  duty  to  pay  it,  but  if 
they  had  good  reason  to  believe  it  to  be  exaggerated,  it  was  equally  their  duty 
to  refuse  to  pay  it.  As  they  had  no  direct  evidence  to  produce  bearing  on  the 
subject,  they  offered  to  prove  a  fact  which,  uncontradicted  and  unexplained, 
would  lead  the  jury  to  the  conclusion  that  the  plaintiffs  had  overvalued  the 
property  destroyed  by  fire.  It  was  neither  opinion  nor  hearsay  which  they  ten- 
dered to  the  court,  nor  was  it  a  usage  of  trade  they  wanted  to  prove,  but  a 
matter  of  fact  concerning  the  business  in  which  the  plaintiffs  had  been  employed, 
which  would  render  it  extremely  improbable  that  they  hail  sustained  the  loss 
they  claimed  to  have  suffered.     The  plaintiffs  testified  when  the  fire  occurrcnl 
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the  stock  in  their  store  was  worth  over  $60,000,  and  yet  their  sales  during  the 
year  were  only  double  that  amount.  The  defendants  said  this  could  not  be  so, 
because  the  merchants  of  St.  Paul,  engao;ed  in  a  like  business,  and  to  the  same 
extent,  did  not  at  that  time,  nor  at  any  other  time  during  the  preceding  six 
years,  have  on  hand  on  the  average  more  than  one-fifth  of  their  annual  aggre- 
gate sales. 

If  this  state  of  case  could  be  proved  by  the  united  testimonj^  of  this  class  ol 
merchants,  it  would  establish  a  fact  connected  with  this  kind  of  business,  to  wit, 
the  unifonn  relation  between  the  stock  on  hand  and  the  annual  sales,  from 
which  the  existence  of  another  fact  could  be  reasonably  inferred,  wliich  is,  that 
the  business  of  the  plaintiffs  rested  on  the  same  basis  and  was  governed  by  the 
saQie  rule  of  uniformity.  Indeed,  so  strong  would  be  this  inference,  that  in  the 
absence  of  any  attempt  to  explain  or  contradict  the  evidence,  the  jury  would 
be  justified  in  adopting  the  conclusion  which  it  tended  to  prove.  A  presumjv 
tion  is  an  inference  as  to  the  existence  of  a  fact  not  actually''  known,  arising 
from  its  usual  connection  with  another  which  is  known,  and  on  this  principle 
the  jury  should  have  been  allowed  to  consider  this  evidence. 

§  1397.  A  witness  must  not  he  aslced  %ohat  i^  the  course  of  trade  on  a  stated 
itubject.     The  answer  is  either  opinion  or  hearsay. 

As  this  case  will  have  to  go  back  for  a  new  trial,  and  as  the  point  was  raised 
in  the  court  below,  it  may  be  proper  to  observe  that  no  witness  can  be  asked 
what  the  course  of  trade  is  in  reference  to  this  particular  business.  This  would 
be  either  opinion  or  hearsay.  He  can  only  be  allowed  to  tell  his  personal  ex- 
perience on  the  subject  about  which  he  is  called  to  testify.  It  is  only  through 
the  aggregated  testimony  of  all  the  witnesses  that  the  fact  can  be  proved,  which 
so  connects  itself  with  the  plaintiff's  business  as  to  require  from  him  an  answer. 
Judgment  reversed,  and  a  venire  de  novo, 

^  1898.  In  i^enerai  —  Miscellaneous, —  Acts  done  which  presuppose  the  existence  of  other 
acts,  to  make  them  legally  operative,  are  presumptive  proofs  of  the  latter.  McNitt  v.  Turner, 
16  WaU.,  a'52. 

§  1899.  Presumptions  of  the  existence  of  particular  facts,  from  the  evidence  given  in  a  cause, 
are  in  many  cases,  if  not  in  all,  mixed  questions  of  law  and  fact.  And  if  the  evidence  is  irrel- 
evant to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  warrant  the  jury  in  presuming  it, 
it  is  error  for  the  court  to  instruct  the  jury  that  they  may  draw  such  a  presumption.  Bank  of 
the  United  States  r.  Corcoran,  2  Pet.,  121. 

§  144]0.  Presumptive  evidence  should  be  left  to  the  jury.  An  instruction  by  the  court,  as 
to  the  weight  to  be  given  it,  is  error.    Chirac  r.  Reinecker,  2  Pet.,  623  (J5§  2621-28). 

g  1401.  Prima  facie  evidence  of  a  fact  is  such  as  in  judgment  of  law  is  sufficient  to  estab- 
lish the  fact,  and,  if  not  rebutted,  remains  sufficient  for  the  purpose.  United  States  t;.  Wig- 
gins, 14  Pet.,  847  (g55  2632-87). 

§  1402.  All  presumptions  as  to  matters  of  fact,  capable  of  ocular  or  tangible  proof,  are  in 
their  nature  disputable.  *  Presumptions  are  indulged  to  supply  the  place  of  facts ;  they  are 
never  aUowed  against  ascertained  or  established  facts.  When  these  appear  presumptions  dis- 
appear.   Lincoln  v.  French,  16  Otto,  614. 

§  1408.  In  all  proceedings  in  rem,  unless  the  contrary  appears,  the  thing  is  presumed  to  be  in 
the  custody  of  the  law.    Jennings  v.  Carson,  4  Cr.,  2. 

S  1404.  The  federal  courts  are  presumed  to  be  acquainted  with  the  local  laws  of  the  several 
states,  and  to  know  when  a  judgment  of  a  state  court  is  of  a  court  of  general  jurisdiction. 
Lincoln  t*.  Tower,  2  McL.,  478. 

§  1405.  There  is  no  presumption  in  favor  of  the  relinquishment  of  the  taxing  power  which 
ia  inherent  in  every  sovereignty.     Builey  v,  Maguire,  29  Wall.,  215. 

g  1400.  Coupons  are  prima  facie  evidence  that  the  holder  is  also  the  holder  of  the  bond 
from  which  they  are  cut,  or  else  was  so  when  they  were  separated.  McCoy  v.  Washington 
Co.,  8  Wall.  Jr.,  881;  7  Am.  Law  Reg.,  194. 

ti  1407.  The  giving  of  a  warrant  to  confe^^s  jud<;ment  by  a  mercantile  firm  does  not  raise  a 
pre&umption  of  insolvency  at  the  time.     In  re  Dibblee,  3  Ben.,  288. 
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§  1408.  Where  defendants  authorized  a  writing  to  be  made  and  delivered  in  a  certain  war. 
whereby  it  was  constituted  an  agreement,  it  will  be  presumed  that  they  knew  its  character,  ani 
misconstruction  of  the  law  on  that  point  will  not  avail  them.  United  States  v.  Learned,  1 
Abb.,  489. 

g  1409.  Where  a  pier  running  into  a  lake  did  not  extend  beyond  the  unnavigable  water,  and 
no  positive  law  was  violated  in  its  erection,  the  presumption  was  held  to  be  that  it  was  not  a 
nuisance  nor  an  obstruction  to  navigation.    Button  v.  Strong,  1  Black,  23. 

§  1410.  Where  a  marine  insurance  policy  contained  insurance  on  "charter,"  enl  the  vessel 
at  the  time  was  under  two  charters,  one  of  which  had  the  same  termini  as  the  a  oya^e  described 
in  the  policy,  and  the  other  was  for  that  route  and  a  distance  beyond,  there  being  no  explana- 
tion between  the  parties,  the  first  charter  must  be  regarded  as  the  one  intended.  Ocean  Ins. 
Co.  V.  Sun  Mutual  Ins.  Co.,  8  Ben.,  275. 

§  1411.  Where  a  steamer  in  the  military  service,  under  a  charter-party  naming  no  fixed 
I)eriod,  passes  into  another  military  department,  is  paid  at  a  different  rate  of  compensation, 
and  the  receipts  do  not  refer  in  any  way  to  the  original  chai*ter-party,  while  the  claimant  neg- 
lects to  explain  in  what  manner  and  by  wliat  authority  the  steamer  passed  from  one  depart- 
ment to  the  other,  the  presumption  is  that  she  is  in  the  service  of  the  second  department  under 
a  new  or  implied  agreement.    Sweeney's  Case,*  5  Ct.  CI.,  285. 

§  1412.  A  state  borrowed  money  to  build  a  canal,  issued  bonds,  and  irrevocably  pledged  the 
canal  as  security.  It  borrowed  other  money  at  later  dates  for  various  purposes,  sometimes 
pledging  the  canal.  Finally  it  was  enacted  tliat  the  bonds  composing  the  state's  bonded  debt 
should  be  surrendered  and  other  securities  substituted.  In  a  case  where  the  bonds  of  the  first 
issue  were  not  surrendered,  it  was  held  that  the  fact  that  seme  of  a  later  issue  had  been  surren- 
dered raised  no  presumptive  intention,  either  in  law  or  in  fact,  of  giving  up  the  original  secu- 
rity of  the  canal.    Trustees  of  the  Wabash  &  Erie  Canal  Co.  v.  Beers,  2  Black,  448. 

§  1418.  From  the  fact  that  the  plaintiff  was  in  this  country  as  a  mechanic  before  the  war, 
and  continued  to  reside  here  until  the  action  was  brought,  the  jury  were  instructed  that  they 
might  presume  that  the  plaintiff  was  residing  here  under  the  license  of  the  government, 
although  he  had  not  reported  himself  according  to  the  proclamation.  Otteridge  v.  Thompson. 
aCr.  C.  C,  108. 

§  1 414.  Where  two  machines  are  similar  in  appearance,  constructed  to  produce  the  same  re- 
sult, and  practically  identical  in  the  means  by  which  they  reaoh  that  result,  the  ex  parte  depo- 
sition of  a  mechanical  expert,  stating  his  mere  opinion  that  they  are  unlike  in  principle,  will  not 
overthrow  the  presumption  that  they  are  alike  in  principle.  United  States  Annunciator  Co.  r. 
Sanderson,  8  Blatch.,  184. 

g  1415.  Where  different  witnesses  describe  a  person  so  differently  that  the  evidence  cannot 
be  reconciled  on  the  theory  that  the  descriptions  relate  to  the  same  person,  the  court  may 
assume  that  there  were  two  persons  by  the  same  name.    Coulson  t;.  Walton,  9  Pet.,  62. 

§  1416.  The  law  presumes  the  undertaking  to  perform  an  implied  contract.  Huston  v. 
United  States,*  Dev. ,  57. 

§  141 7.  With  a  public  trust  it  is  a  presumption  of  law  that  the  powers  conferred  may  be 
executed  by  a  part  of  the  trustees,  while  with  a  private  trust  the  presumption  is  that  only  the 
joint  act  of  all  is  valid.    Sloo  v.  Law,  8  Blatch.,  459. 

§  1418.  Where  the  facts  which  a  witness,  erroneously  rejected  as  incompetent,  offered  t<» 
prove  are  not  stated  in  the  bill  of  exceptions,  the  court  will  not  presume  the  testimony  to  have 
been  immaterial.    Vance  v,  Campbell,  1  Black,  427. 

g  1419.  Where  books,  letters  and  other  documents  have  been  admitted  on  the  trial,  which, 
it  is  contended,  were  not  by  themselves  legal  testimony,  and  they  are  not  set  forth  in  the  bill 
of  exceptions,  or  in  any  way  made  a  part  of  it,  the  presumption  is  that  the  ruling  was  correct, 
and  the  point  is  not  open  for  re-examination.    Stockwell  v.  United  States,  8  Cliff.,  284. 

§  1420.  The  law  presumes,  and  the  jury  are  bound  to  act  upon  the  presumption,  that  a  wit- 
ness testifying  under  oath  speaks  the  truth.  But  this  presumption  is  not  conclusive,  and 
may  be  overcome  in  many  ways.     United  States  v.  Brown,  Deady,  566. 

§  1421.  Courts  of  equity  can  go  more  on  what  is  called  presumptive  evidence  than  couris  of 
law.    Warner  v,  Daniels,  1  Woodb.  &  M.,  90. 

§  1422.  A  settled  course  of  trade  in  violating  the  blockade,  and  the  employment  of  a  ves- 
sel before  in  the  trade,  are  evidence  of  her  intent  on  this  voyage.  Schooner  Wm.  H.  North- 
rop, Bl.  Pr.  Cas..  235. 

§  1423.  The  absence  of  probable  cau^  will  amount  to  proof  of  malice.  White  v,  NicboUs, 
8  How.,  266. 

§  1424.  A  suit  by  a  corporation  in  its  corporate  name  is,  by  presumption  of  law,  a  suit  by 
citizens  of  the  state  which  created  it.    Ohio  &  Miss.  R.  Co.  t\  Wheeler,  1  Black,  286. 

§  1426.  The  presumption  is  that  a  patent  was  originally  filled  up  by  the  land  register  in  the 
form  in  which  it  is  found.     Lea  t\  Polk  Copper  Co.,  21  How.,  493 
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§  14Sd.  If  the  cashier  of  a  bank,  on  leaving  his  office,  fails  to  pay  over  or  to  account  to  the 
bank  tor  any  of  the  moneys  of  the  bank  received  by  him  as  cashier,  the  prima  facie  presump- 
tion is  that  he  has  wilfully  wasted  them  or  applied  them  to  his  own  use.  Minor  v.  Mechanics' 
Bank  of  Alejandria,  1  Pet.,  64. 

§  1427.  Where  lands  are  purchased  by  a  communistic  society,  and  paid  for  with  the  proceeds 
of  the  joint  labor  of  the  members,  it  will  be  presumed  that  the  individual  claims  of  the  mem- 
bers are  equal  unless  the  contrary  appears.    Goesele  V,  Bimeler,  6  McL.,  228. 

g  1428.  A  man  should  not  be  presumed  to  have  dedicated  his  property  for  the  site  of  a  school- 
house,  as  it  is  against  his  interest  and  is  not  demanded  by  justice.  Chapman  v.  School  DIb- 
trict  No.  1,  Deady,  189. 

§  1429.  Where  a  vessel  is  consigned  to  a  certain  port,  and  no  other  destination  is  mentioned 
for  the  cargo,  it  must  be  presumed  to  have  been  consigned  to  the  same  place.  The  Fame,  1 
Brown,  42. 

§  1430.  Testimony  of  a  person  officially  taking  an  acknowledgment  of  a  deed,  that  his  uni- 
form and  unvarying  practice  ^as  to  take  no  acknowledgments  unless  seals  were  properly 
affixed,  is  admissible  as  tending  to  show  that  a  deed  acknowledged  by  him  had,  at  the  time  of 
such  acknowledgment,  a  seal  affixed,  though  none  is  apparent  at  the  time  the  testimony  ia 
giTen.    FoUett  v.  Rose,*  8  McL.,  832. 

§  1431.  Where  a  person  enters  a  certain  number  of  hogsheads  of  molasses  as  shipped  from 
a  certain  island,  and  others  are  left  in  the  bottom  of  the  vessel,  the  pre^^umption  is  that  hogs- 
heads entered  were  put  into  the  vessel  after  those  remaining  in  the  bottom,  and  that  the  latter 
were  therefore  on  board  at  the  time  the  vessel  sailed,  and  were  brought  from  that  place ;  and 
if  so,  it  is  also  presumed  that  they  were  the  product  of  that  island.  United  States  v.  Certain 
Hogsheads  of  Molasses,  1  Curt.,  276. 

§  1432.  The  minutes  of  a  meeting  of  the  board  of  directors  of  a  corporation  afford  no  pre- 
sumption of  knowledge  of  what  took  place  at  such  meeting  on  the  part  of  a  director  who  had 
left  the  country  before  the  meeting  was  held,  and  where  the  circumstances  re^iel  all  inferences 
of  personal  knowledge.    The  Emma  Silver  Mining  Co.  v.  Park,  14  Blatch.,  411. 

g  1483.  It  is  the  prima  facie  presumption  of  law  that  all  joint  and  several  obligors  in  a  bond 
aire  principals.    Sprigg  v.  Bank  of  Mount  Pleasant,  10  Pet.,  257. 

$$  1434.  The  mere  possession  and  the  receiving  of  profits,  or  offers  to  sell,  or  partial  sales  act- 
ually made,  do  not  raise  a  presumption  of  ownership,  since  they  may  as  well  be  the  acts  of  a 
UMtious  possessor,  or  of  an  agent,  or  of  one  claiming  title  under  the  real  owner.  Delancy  t;. 
McKeen,  1  Wash.,  854. 

g  143o.  Where  a  demand  for  goods  is  made  by  an  agent  of  the  owner,  and  the  party  refuses 
to  deliver  them,  either  because  the  agent  has  no  authority  or  declines  to  produce  it,  such  a 
refusal  is  not  evidence  of  a  conversion.  But  if  the  refusal  is  put  upon  other  distinct  grounds 
irhich  cannot  in  point  of  law  be  supported,  such  refusal  is  presumptive  evidence  of  a  con- 
version.   Watt  V.  Potter,  2  Mason,  77. 

1^  I486.  Where  a  vessel  was  piloted  by  one  who  was  not  a  pilot  by  profession,  had  never 
pUoted  any  other  vessel,  and  was  engaged  on  this  one  simply  as  cooper,  if  accident  occurs  the 
presumption  is  that  such  a  vessel  was  not  properly  managed.     The  Washington,  8  Blatch.,  276. 

^  14ii7.  Where  an  injury  occurs  to  a  passenger  on  a  railroad  car  by  reason  of  the  giving  way 
of  a  bridge  under  a  passing  train,  proof  of  the  casualty  ia  prima  facie  evidence  of  negligence 
in  the  company.    Kansas  Pacific  Railway  Co.  v.  Miller,*  2  Colo.  Ty,  442. 

$  143H.  In  an  action  against  a  collector  of  customs  for  losing  goods  deposited  in  the  custom- 
house, negligence  cannot  be  inferred  from  the  mere  loss  of  the  goods.  It  must  be  proved  by 
affirmative  testimony.     Brissac  v.  Lawrence,  2  Blatch.,  121. 

$S  1489.  It  is  a  presumption  in  cases  of  partnership  tliat  all  the  partners  have  access  to  the 
partnership  books  and  might  know  the  contents  thereof.  But  this  presumption  arises  from 
the  ordinary  course  od  business,  and  may  be  rebutted  by  circumstances  which  rebut  the  in- 
ference of  access,  such  as  distance  of  place,  or  the  course  of  business  in  the  xmrticular  partner- 
ship.    United  States  Bank  v.  Binney,  5  Mason,  176. 

§  1440.  If  the  traveling  expenses  of  a  partner  while  on  business  for  the  firm  are  charged 
against  the  firm  on  their  books,  the  prima  facie  presumption  is  that  the  other  partners  have* 
knowledge  of  such  charges.  And  if  they  do  not  object  to  the  charges,  their  assent  to  the  allow- 
ance of  them  may  be  fairly  presumed.     Withers  t%  Withers,  8  Pet.,  855. 

g  1441.  If  a  letter  is  written  by  one  partner  alone,  and  not  in  the  name  of  the  firm,  or  by 
order  of  the  firm,  embracing  topics  belonging  to  his  own  private  affairs  as  well  as  those  of  the 
flnn,  it  cannot  be  presumed  that  the  other  partners  had  knowledge  of  its  contents  and  sanc- 
cauned  them,  unless  some  proof  to  that  effect  is  offered.    Rogers  v,  Batchelor,  12  Pet.,  221. 

^  1442.  It  18  presumed,  in  the  absence  of  proof  to  the  contrary,  that  investments  abroad 
made  by  a  bank  are  such  as  banks  usually  make  in  doing  a  banking  business,  and  that  their 
legal  itituM  is  at  the  home  office  of  the  corporation.     Nevada  Bank  v.  Sedgwick,  14  Otto,  111. 
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§  1443.  Whore,  on  the  face  of  a  note,  the  person  to  whom  it  was  given  was  designated 
"  cashier/'  and  it  was  furthermore  agreed  in  the  case  that  such  person  was  in  fact  cashier  of 
Newbury  Bank^  it  was  held  that  the  case  was  the  same  ^s  if  the  words  **  cashier  of  Newbury 
Bank  "  had  been  written  on  the  note.    Bank  of  Newbury  v.  Baldwin,  1  Cliff.,  519. 

^  1444.  It  is  not  necessary  to  show  special  authority  in  the  cashier  of  a  bank  to  transfer  and 
indorse  negotiable  securities  belonging  to  the  bank,  in  its  behalf.  Such  authority  is  prima 
facie  implied.    Wild  v.  Bank  of  Passamaquoddy,  8  Mason,  505. 

.^  1445.  If  a  bill  payable  at  a  particular  bank  is  sent  to  the  bank  for  collection,  and  the  let- 
ter in  which  it  is  inclosed  is  lost  after  it  is  received  at  the  bank  and  before  it  is  opened  by  the 
cashier,  the  presumption  is  that  the  bank  was  negligent,  and  the  facts  and  circumstances  being 
peculiarly  within  the  knowledge  of  its  officers,  the  burden  of  proof  is  upon  the  bank.  Chico- 
pee  Bank  v.  Philadelphia  Bank,  8  Wall.,  641. 

§  1 44(i.  In  an  action  by  a  supercargo  i^gainst  the  owners  of  a  vessel  to  recover  a  sum  of 
money  paid  by  him  to  obtain  the  release  of  his  vessel  for  violating  the  revenue  laws  of  a  for- 
eign country  by  making  short  entries  of  the  cargo,  it  having  been  proved  that  it  was  usual 
to  make  short  entries  at  the  port  of  lading,  and  that  tliis  practice  was  winked  at  by  the  reve- 
nue officers  of  that  port,  evidence  that  one  of  the  defendants  had  instructed  the  plaintiff 
in  former  voyages  to  make  short  entries  was  offered  and  admitted,  in  order  that  the  jury 
might  draw  the  inference  that  orders  to  the  same  effect  were  given  in  the  case  at  bar.  Peyton 
V,  Veitch,*  2  Cr.  C.  C,  123. 

§  1447.  A  command  by  a  master  to  the  crew  to  continue  in  the  business  of  whaling  is  pre- 
sumed to  be  a  lawful  one,  prima  facie.    United  States  v.  Borden,  1  Spr.,  874. 

§  1448.  The  presumption  is  in  favor  of  the  ship-owner*s  lien  on  the  cargo  for  freight  money. 
The  Bird  of  Paradise,  5  WaU.,  545. 

§  1440.  The  fact  that  it  is  known  to  the  seaman  that  th^  vessel  is  sailed  by  the  master  on 
shares,  being  under  his  exclusive  control  and  management,  is  not  by  itself  sufficient  to  raise  a 
presumption  that  the  seaman  agrees  to  serve  on  the  personal  credit  of  the  master,  and  not  on 
the  credit  of  the  ship.    The  Schooner  Montauk,  10  Ben.,  455. 

§  1450.  A  bond  to  secure  the  payment  of  duties  to  the  United  States,  taken  under  the  reve- 
nue act  of  1799,  does  not  come  within  the  general  rule  that  prima  facie  a  higher  security 
taken  from  a  debtor  is  presumed  to  extinguish  the  original  debt.  The  bond  is  not  taken  as 
payment,  and  debt  lies  for  the  duties.     United  States  v,  Lyman,  1  Mason,  481. 

§  1451.  Where  importations  are  seized  for  false  valuation  in  the  invoices  on  which  they  were 
entered,  the  law  presumes  that  there  was,  at  the  time  and  place  of  manufacture  of  the  goods, 
an  actual  market  value  thereof ;  and  no  evidence  can  be  receive  or  considered  to  show  the 
contrary.  United  States  v.  Sixteen  Cases,  etc.,  containing  Silk  Ribbons,  12  Int.  Rev.  Rec.,  175; 
8  Ben.,  536. 

§  1452.  In  a  proceeding  on  the  part  of  the  United  States  for  the  forfeiture  of  certain  goods 
seized  for  fraudulent  violation  of  the  revenue  laws,  where  the  government  has  made  out 
probable  cause  for  the  prosecution  by  proof  tending  strongly  to  the  conclusion  that  the  in- 
voices of  the  goods  in  question  were  greatly  under  the  actual  cost  at  the  place  and  in  the 
country  whence  they  were  imported,  and,  in  pursuance  of  notice  previously  given  for  that 
purpose,  has  called  upon  the  claimant  for  the  production  of  his  books  and  papers  containing 
an  account  of  the  importations,  and  his  dealings  in  respect  to  them  with  the  foreign  houses, 
together  with  the  correspondence  concerning  the  same,  it  is  not  error  to  instruct  the  jury  that, 
if  the  claimant  has  withheld  the  proofs  which  his  accounts  and  transactions  afforded,  it  may 
be  presumed  that  they  would,  if  produced,  have  operated  unfavorably  to  his  case.  Clifton  t;. 
United  States,  4  How.,  242. 

§  1 453.  In  a  proceeding  for  forfeiture  of  a  vessel  for  violation  of  the  collection  act  of  1799,  sec- 
tion 50,  where  sufficient  evidence  is  offered  on  the  part  of  the  government  to  cast  the  burden  of 
proof  on  the  claimants  under  the  seventy-first  section,  and  the  claimants. fail  to  produce  proofs 
which  are  under  their  exclusive  control,  and  which  would  have  an  important  influence,  the 
presumption  is  that  the  proofs  would,  if  offered,  operate  unfavorably  upon  their  case.  The 
Brig  Busy,  2  Curt.,  586. 

^  1454.  In  a  proceeding  for  the  forfeiture  of  a  vessel  for  trading  with  the  enemy,  and  using 
his  license,  the  fact  that  the  vessel  was  sent  into  the  enemy's  port  for  adjudication,  and  after- 
wards permitted  to  resume  her  voyage,  was  held  to  raise  a  violent  presumption  that  she  had 
such  a  license,  and  to  cast  the  burden  of  proof  upon  this  point  upon  the  claimant.  The  Lang- 
don  Cheves,  4  Wheat.,  103. 

^  1455.  On  a  libel  for  violation  of  the  non-intercourse  law,  where  a  prohibited  cargo  has 
been  taken  on  board  at  a  prohibited  port,  and  brought  to  the  United  States,  it  is  presumed  that 
it  was  taken  with  the  knowledge  of  the  master  with  intent  to  import  it  into  the  United  States. 
But  this  presumption  may  be  rebutted  by  evidence  to  the  contrary.    The  property  of  the 
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claimaot  being  taken  in  delicto,  the  burden  is  iii)on  him  to  show  the  transaction  to  have  been 
innocent.    United  States  r.  The  Paul  Shearman,  Pet.  C.  C,  98. 

§  1456.  It  is  not  to  be  presumed,  from  the  fact  that  goods  not  subject  to  be  imported  under 
the  con-importation  acts  were  permitted  to  be  entered  by  the  collector,  that  they  were  unladen 
by  unavoidable  accident,  necessity,  or  distress,  or  that  the  requisite  oaths  and  proofs  thereof 
were  furnished  before  the  collector.    United  States  t\  Hay  ward.  2  Gall.,  485. 

^  1157.  The  presence  of  a  party,  when  testimony  is  given  against  him  wliich  he  does  not  con- 
tradict, raises  an  inference  of  its  truth.    McCall  v.  McDowell,  1  Abb.,  212. 

g  145  s.  The  construction  put  upon  a  grant  of  a  part  of  the  water  of  a  spring,  by  its  actual 
operation  and  practice  tlurough  a  period  of  sixteen  years,  was  held  in  tliis  case  to  be  conclusiTo 
evidence  as  to  what  was  intended  to  be  conveyed.    Irwin  v.  United  States,  16  How.,  M3. 

^  1459.  Personal  presence  in  a  place  is  evidence  of  domicile,  but  far  from  conclusive.  Lee 
r.  Simmons,*  1  Or.,  158. 

g  1400.  Acts  done  by  the  cashier  of  a  bajik,  in  the  ordinary  course  of  the  business  actually 
ooDfided  to  such  an  officer,  are  prima  facie  evidence  tliat  they  fall  within  the  scope,  of  his 
duty.    Fleckner  v.  Bank  of  the  United  States,  8  Wheat,  838. 

§  1461.  The  fact  that  the  bond  of  the  cashier  of  the  Bank  of  the  United  States  is  in. the  pos- 
8ts.4t>n  of  the  bank,  and  is  put  in  suit  by  them,  and  the  introduction  of  the  cashier  into  the 
office  and  his  continuing  to  act  as  cashier,  is  evidence  of  the  delivery  and  acceptance  of  the 
bond,  to  be  submitted  to  the  jury,  without  the  production  of  a  written  record  of  the  fact, 
the  execution  and  acceptance  of  the  bond  being  required  before  the  cashier  could  legally  enter 
upon  the  duties  of  the  office.     Bank  of  United  States  v,  Dandridge,  12  Wheat.,  04. 

^  1402.  In  an  action  against  an  insurance,  company,  acts  and  proceedings  of  third  persons, 
not  in  privity  with  the  insurance  company,  nor  known  to  them,  are  not  evidence  against  them. 
Ci)nanl  t*.  Tlie  Atlantic  Insurance  Co.,  1  Pet.,  386. 

^  14G3.  In  an  action  against  a  corporation  to  recover  back  purchase  money  paid  for  the  con- 
veyance of  certain  land,  a  paper,  reciting  the  sale,  and  the  receipt  of  part  of  the  purchase 
money,  and  a  note  for  the  balance,  and  pledging  the  conveyance  of  the  land  by  the  corpora- 
tion upon  the  payment  of  the  note,  and  under  the  hands  and  seiils  of  the  president  and  Cc'ishier, 
and  reciting  that  it  is  done  by  order  of  the  board  of  directors,  is,  upon  proof  of  the  handwrit- 
ing of  the  president  and  casliier,  admissible  and  competent  evidence  for  the  plaintiff,  without 
further  proof  of  the  authority  of  the  president  and  cashier  to  sign  the  contract  and  bind  the 
orporation.    Guttschlick  v.  Bank  of  the  Metropolis,  5  Cr.  C.  C,  433. 

§  1464.  Where  the  resolution  of  the  board  of  directors  to  resist  a  claim  on  a  policy  is  in 
general  terms,  failure  of  the  company  to  objecl^speciQcally  for  the  non-production  of  the 
proofs  of  loss  is  not  sufficient  from  which  to  infer  a  waiver  of  this  roquircment.  Columbian 
Insurance  Co.  v.  Lawrence,  2  Pet.,  25. 

^  1405.  A  waiver  of  process  and  voluntary  appearance  by  an  attorney  in  behalf  of  a  de- 
fendant is  prima  facie  evidence  of  an  appearance  by  the  party.  But  it  may  be  shown  by  the 
testimony  of  the  attorney  himself  that  be  had  no  authority  to  appear.  Shelton  r.  Titlin,  0 
How.,  163. 

g  1466.  An  attorney  in  fact  for  a  party  who  has  conducted  for  him  a  correspondence  with 
an  agent  may  give  evidence  with  respect  to  the  correspondence,  where  it  tends  to  establish  a 
presumption  of  ratification  by  the  party  of  the  acts  of  the  agent.  Owings  v.  Hull,  9  Pet.. 
607. 

g  1467.  Spoliation  or  non*prod notion  of  erldence.— Everything  is  to  be  presumed  against 
the  despoiler  of  evidence.    The  Steamship  Idaho,  5  Ben.,  280. 

$S  1468.  There  is  no  presumption  of  law  arising  from  the  suppression  of  the  written  exam- 
inations and  confessions  of  the  prisoners  by  tha  district  attorney,  that  if  brought  forward  their 
effect  would  be  unfavorable  to  the  prisoners.  The  presumption  is  of  fact  only,  and  is  to  be 
left  to  the  jury.    United  States  r.  Oibert,  2  Sunin.,  19. 

g  1469.  The  failure  to  produce  a  witness  who  could  testify  to  a  material  fact  raises  no  le^al 
presumption  against  the  truth  of  the  alleged  fact,  but  only  a  presumption  of  fact.  Ibid, 
f,  1470.  Where  a  ship  was  seized  for  an  ollege^l  attempt  at  blockade  running,  and  it  was 
proved  that  at  the  baginniuT  of  her  voyage  she  ha/1  certain  papers  on  board  wliich  at  her  capt* 
ore  oould  not  be  found,  a  presumption  is  raised  that  they  were  intentionally  destroyed  by  those 
on  boanl.    The  Ouachita,  Bl.  Pr.  Cos.,  300. 

§1471.  Where  ship's  papers  aro  destroyed,  the  presumption  is  that  such  destruction  was  to 
oonooal  some  unlawful  interest,  and,  if  unexplained,  it  will  cause  the  vessel's  forfeiture. 
Schooner  Mersey,  Bl.  Pr.  Cas.,  187. 

§  1472.  There  is  a  presumption  that  an  accomplice  would  destroy  a  letter  that  would  impli* 
cate  liim.    United  States  v.  Doebler,  1  Bald.,  519. 

§  1478.  If  a  consignee  has  rendered  no  account  of  the  sales  of  goods  consigned  to  him  for 
many  years,  and.  at  the  trial  of  an  action  against  him  by  the  consignor,  offers  no  evidence  to 
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prove  what  part  of  the  goods  has  been  sold,  and  at  what  prices,  every  presumption  is  against 
him  that  he  sold  them  at  the  invoice  prioes.    Field  v,  Moulson,  3  Wash.,  155. 

§  1474.  Whenever  it  is  shown  that  a  party  to  a  suit  has  in  his  possession  evidence  Which  he 
can  give  to  clear  up  any  doubt  or  resolve  any  difficulty,  and  he  does  not  give  it,  the  jury  have 
a  right  to  draw  the  presumption  that  the  evidence,  if  given,  would  be  in  corroboration  of  that 
already  given  against  him.  Thus,  where  a  rectifier  or  wholesale  dealer  in  distilled  spirits  has 
kept  a  book,  as  prescribed  by  section  26  of  the  internal  revenue  act  of  July  13,  1866,'  and  made 
an  entry  which  does  not  comply  with  the  requirements  of  the  act,  anything  doubtful  about 
the  entry  is  to  be  taken  most  strongly  against  him,  if  he  does  not  offer  evidence  to  explain  the 
difficulty.    A  Quantity  of  Distilled  Spirits,  3  Ben.,  70. 

§  1475.  In  criminal  cases. —  Whatever  the  character  or  condition  of  the  defendant,  the  law 
presumes  him  innocent  of  the  crime  charged  until  the  contrary  is  proved  beyond  a  reasonable 
doubt.    United  States  v.  Montgomery,  3  Saw.,  544.    See  Crimes. 

§  14  76,  The  presumption  of  innocence  attends  and  protects  an  accused  until  overcome  by 
testimony  which  proves  his  guilt  beyond  a  reasonable  doubt.  United  States  v,  McKee,  3  Dill., 
551. 

§  1477.  If  a  public  officer  is  charged  with  conspiracy,  collusion  and  fraud  in  the  discharge 
of  the  duties  of  his  office,  the  presumption  of  his  innocence  will  prevail  even  against  circum- 
stances of  suspicion.  But  if  you  establish  beyond  contix)versy  similar  official  delinquencies  on 
his  part  in  other  ti'ansactions  of  similar  character,  and  especially  in  other  transactions  between 
himself  and  the  same  party,  this  pretiumption  is  completely  overcome.  Bottomley  v.  United 
States,  1  Story,  135. 

§  1478.  Upon  the  trial  of  an  indictment  for  counterfeiting  coin  it  was  proved  that  the  de- 
fendant had  been  the  lessee  and  actual  occupant  of  a  room,  together  with  one  R,  who  was 
arrested  therein  for  the  same  crime,  in  which  a  large  quantity  of  spurious  coin,  and  various 
instruments  and  appliances  for  coining,  were  found ;  that  a  box  containing  plaster  of  pari?, 
purchased  by  the  defendant,  was  found  in  the  room ;  and  that,  when  arrested,  several  pieces 
of  counterfeit  coin  were  found  uix)n  the  defendant's  person.  It  was  held  that  these  were  cir- 
cumstances from  which,  unexplained,  the  law  raised  a  presumption  of  guilt,  and  that  the  jury 
might  rightfully  presume  his  guilty  participation  in  making  the  spurious  coin  found  upon  his 
person.    United  States  r.  Burns,  5  McL.,  23. 

§  1479.  If  a  party  found  in  possession  of  stolen  property  clearly  identified  fails  to  show 
how  he  came  by  it,  the  presumption  of  his  guilt  is  strengthened.  United  States  v,  Keene,  5 
McL.,  509. 

§  14S0.  Proof  that  accused  dealt  the  cardi  at  faro  is  sufficient,  prima  faciei  to  charge  him 
as  keeper  of  the  gaming  house.    United  States  v.  Miller,*  4  Cr.  C.  C,  104. 

§  14S1.  An  intention  to  defraud  is  presumed  if  the  person  on  whom  a  forge<i  instrument  is 
drawn  would  be  liable  to  pay  it  if  it  were  genuine.    United  States  r.  Shellmire,  1  Bald..  374. 

§  1482.  The  application  for  a  permit  to  carry  goods  to  a  certain  section  is  evidence  to  show 
an  intention  of  ^*  proceeding  to "  that  section  within  the  meaning  of  the  act  of  July  13,  1861, 
and  the  exhibition  of  fraudulent  invoices  to  procure  the  permit  shows  the  intention  to  be 
fraudulent.     United  States  v.  129  Packages,*  11  Am.  L.  Reg.,  427. 

§  1483.  If  a  man  attacks  another  with  a  dangerous  weai)on  and  kills  him,  no  sufficient  prov- 
ocation appearing,  the  law  presumes  malice  from  the  act.    United  States  v,  Mingo,  2  Curt.,  1. 

§  1484.  Payment  for  the  goods  stolen  is  evidence  against  the  prisoner,  unless  made  merely 
to  avoid  the  inconvenience  of  imprisonment  and  trial  and  not  under  a  consciousness  of  guilt. 
United  States  r.  Hunter,*  1  Cr.  C.  C,  317. 

§  1485.  On  an  indictment  for  larceny,  where  the  verdict  was  guilty,  it  is  presumed  that  the 
evidence  sustained  all  the  allegations  of  the  indictment.     Mason  x\  People,*  2  Colo.  Ty,  373. 

§  I486.  Upon  an  indictment  for  a  riot  it  is  not  necessary  to  prove  that  the  prisoners  met 
with  an  intention  to  commit  the  unlawful  act,  but  the  jury  may  infer  the  unlawful  intention 
from  the  unlawful  act.     United  States  v.  McFarland,  1  Cr.  C.  C,  140. 

§  1487.  Of  freedom. — The  presumption  of  freedom  attaches  to  every  resident  of  a  free 
state  without  regard  to  color :  and  on  the  same  principle,  in  a  state  which  recognizes  African 
slavery,  every  colored  man  is  presumed  to  be  a  slave.  Miller  r.  McQueriy,  5  McL.,  469. 
'-§  1488.  If  one  was  born  a  slave,  the  fact  that  he  is  permitted  to  go  at  large  without  restraint 
is  not  evidence  of  his  being  free.  A  negro  is  prima  facie  a  slave.  If  one  is  bom  a  slave  he  is 
presumed  to  be  always  a  slave.    Boll  r.  Hogan,  2  Cr.  C.  C,  21. 

§  1 489.  Although  color  is  prima  facie  evidence  of  slavery,  the  fact  that  one  has  for  eleven 
years  publicly  acted  as  free  will  rebut  the  presumption.    Minchin  v.  Docker,  1  Cr.  C.  C,  870. 

§  1490.  In  time  of  slavery  it  was  a  rule  of  evidence  that  a  negro  was  prima  facie  to  be  con- 
sidered as  a  slave  and  the  property  of  somebody ;  and  he  who  acted  in  regard  to  him  as  if  he 
were  a  free  man  acted  at  his  peril,  and  the  burden  of  proof  was  upon  him  to  show  that  the 
negro  was  not  a  slave,  or  at  least  to  show  circumstances  rebutting  the  presumption  arising 
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from  color.  Thus,  where  the  keeper  of  a  stage-office  sent  a  negro  away  in  a  st&ge-ooach,  it 
was  held  to  be  prima  facie  evidence  of  negligence.  Mandeville  v.  Ckx)kendorfer,  8  Cr.  C.  C, 
257. 

§  1491.  Evidence  that  a  colored  woman  has  lived  as  a  free  person  for  a  year,  and  is  generally 
reputed  to  be  free,  is  sufficient  to  overcome  the  presumption  of  slavery  arising  from  her  color. 
United  States  r.  West,  5  O.  C.  C,  35. 

^  1492.  As  to  death  and  suryiTorship. —  Evidence  that  a  person  has  not  been  heard  of  for 
many  years  raises  a  strong  presumption  that  he  is  dead.  Morrell  v.  Craefe,  2  Wash.,  380.  See 
Death. 

g  1493.  If  seven  years  have  elapsed  since  a  person  has  been  heard  of,  there  is  a  presumption 
that  he  died  at  the  end  of  the  seven  years.    Moffit  v.  Varden,  5  Cr.  C.  C,  658. 

§  1494.  A  person  shown  not  to  have  been  heard  from  for  seven  years  by  those  (if  any)  who, 
if  he  had  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead,  unless  the 
circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard  of  without  assuming 
his  death.  But  the  presumption  is  not  conclusive,  nor  is  it  to  be  rigidly  observed  without  re- 
gard to  accompanying  circumstances  which  may  show  tliat  death  occurred  within  the  seven 
years.  There  is  no  presumption  that  he  died  at  any  particular  time.  Davie  v.  Briggs,  7  Otto, 
628. 

^  149o.  The  law  presumes  that  a  man  who  has  not  been  heard  of  for  seven  years  is  dead. 
It  also  presumes  that  a  man  once  shown  to  be  alive  continues  to  live  until  his  death  is  proved, 
or  the  rule  of  law  applies  by  which  death  is  presumed  to  have  occun-ed  at  the  end  of  the  seven 
vears.  And  the  presumption  of  life  is  received,  in  the  absence  of  any  countervailing  testi- 
mony, as  conclusive  of  the  fact,  establishing  it  for  the  purpose  of  determining  the  rights  of 
the  parties  as  fully  as  the  most  positive  proof.  The  only  exception  to  this  presumption  is  when 
it  conflicts  with  the  presumption  of  innocence,  in  which  case  the  latter  prevails.  Montgomery 
r.  Bevans,  1  Saw.,  653. 

^  1496.  When  a  person  is  once  shown  to  be  alive,  the  presumption  of  life  continues  if  noth- 
ing has  been  heard  of  him  until  the  end  of  seven  years.  It  is  the  rule  in  England  that  the 
existence  of  life  at  any  particular  time  within  the  seven  yeai*s  must  be  proved.  Where  an 
officer  in  the  United  States  navy  started  on  a  journey,  and  was  lost  sight  of  under  such  circum- 
stances that  death  or  desertion  was  the  only  possible  cause,  it  was  held  that  desertion  could  not 
be  implied,  and  that  his  death  was  proved.     Montgomery  v.  Bevans,*  4  Am.  L.  T.,  205. 

^  1497.  No  presumption  of  death  arises  from  the  fact  that  a  man  when  last  heard  of  was  in 
bad  health,  and  if  alive  at  the  trial  would  be  eighty  years  old.  The  question  of  death  is  one  of 
fact  in  such  a  case.     Hall's  Deposition,  1  Wall.  Jr.,  103  (>;J$  2032-40). 

,^  1498.  Where  two  persons,  husband  and  wife,  were  killed  in  the  same  accident,  it  was  held 
to  be  a  presumption  of  law  that  they  died  at  the  same  moment.  Kansas  Pacific  Railway  Co. 
c.  Miller,*  2  Colo.  Ty,  442. 

^  1499.  Where  two  persons  perish  at  sea  in  the  same  event,  there  are  no  presumptions  as  to 
survivorship.    Robinson  r.  Gallier,*  2  Woods,  178. 

$i  loOO.  The  presumptions  of  the  Civil  Code  of  Louisiana  as  to  survivorship  do  not  apply  in  a 
cobe  in  which  the  persons  are  respectively  entitled  to  inherit  from  one  another,  nor  unless  there 
is  an  aheence  of  circumstances  of  the  fact.    Ibid. 

§  loOl.  In  a  suit  by  an  administrator,  the  fact  that  administration  has  been  granted  upon 
the  estate  is  evidence  of  tho  death  of  the  alleged  intestate.     Ketland  v.  Lebering,  2  Wash.,  201. 
>;  1^2.  Of  sanity. —  All  persons  are  presumed  to  be  sane  until  the  contrary  is  proven. 
Mtxnre  r.  Connecticut  Mutual  Life  Ins.  Co.,  1  Flip.,  863.    See  §  672. 

$^  lo03.  Every  person  is  presumed  to  be  of  sound  mind  until  the  contrary  is  proved,  and 
tlierefore  it  is  unnecessary  to  summon  witnesses  on  the  part  of  the  prosecution  before  the  grand 
jury  to  prove  the  sanity  of  an  accused.    United  States  v.  Lawrence,  4  Cr.  C.  C,  514. 

^  1904.  The  law  presumes  that  every  man  is  sane  and  capable  of  disposing  of  his  property, 
and  the  person  alleging  his  insanity  must- establish  the  fact.  If  the  validity  of  a  particular  act 
is  assailed  on  this  ground,  the  assailant  must  establish  that  insanity  existed  at  the  time  the 
act  was  done.  The  fact  of  the  existence  of  prior  or  subsequent  lunacy,  except  where  it  is 
habitual,  does  not  suffice  to  change  the  burden  of  proof.  If,  however,  habitual  insanity  is 
shown  to  hare  existed,  the  presumption  is  that  the  i)ei-son  was  insane  at  the  time  of  the  act, 
and  the  burden  of  proof  is  shifted.    Hall  v.  Unger,  4  Saw.,  672. 

1^  loOo.  As  to  marriage. —  If,4n  an  information  against  a  married  woman  alone,  she  is  not 
described  either  as  married  or  single,  she  may  move  to  quash  the  information  for  want  of  a 
proper  addition,  or  plead  in  abatement  the  omission.  But  if  she  fails  to  do  this,  and  pleads  not 
^ilty,  it  is  prima  facie  evidence  that  she  is  single.  But  the  presumption  is  not  conclusive,  and 
she  may  show  the  contrary  on  the  trial,  and  other  facts  necessary  to  make  out  marital  coercion. 
United  States  r.  De  Quilfeldt,  5  Fed.  R.,  276.  See  ^  936. 
^  IM^  Marriage  is  the  legal  result  of  a  mutual  and  absolute  engagement  to  be  husband  and 
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wife.    It  cannot  be  inferred  from  the  fact  that  the  parties  lived  and  cohabited  together  as  man 
and  wife  for  however  long  a  time.    Holmes  v.  Holmes,  1  Abb.,  555. 

^  1507.  Where  two  persons  of  opposite  sex  demean  themselves  like  husband  and  wife,  there 
is  a  presumption  of  more  or  less  weight  that  they  are  married.  Kansa.s  Pacific  R'y  Co.  r. 
Miller,*  %  Colo.  T y,  442. 

^  1508.  Where  the  fact  of  marriage  is  proved,  the  presumptidns  of  law  are  all  in  favbr  of 
good  faith.    Gaines  v.  New  Orleans,  6  Wall.,  <W2. 

g  1 509.  That  a  man  and  woman  have  lived  together  as  man  and  wife,  and  were  reputed  to 
be  married,  and  that  the  man  has  recognized  the  woman  as  his  wife  by  his  will,  authorize  the 
presumption  of  a  legal  marriage,  and  this  presumption  is  not  overcome  by  unsettled  i-umors  as 
to  the  manner  in  which  the  marriage  was  solemnized.    Hinde  v.  Vattier,  1  McL.,  110. 

^  1510.  Legitimncy. — The  presumption  is  in  favor  of  the  legitimacy  of  a  child  bom  in  wed- 
lock, but  this  presumption  may  be  rebutted  by  other  testimony,  which  does  not  go  to  the  full 
extent  of  absolute  impossibility.  Mere  probability  is  not  enough ;  but  the  presumption  may  be 
rebutted  by  testimony  which  places  the  negative  beyond  reasonable  doubt.  Stegall  v.  Stegall, 
2  Marsh.,  256. 

§1511.  When,  in  the  progress  of  a  suit  in  equity,  a  question  of  pedigree  arises,  and  tliere  is 
proof  enough,  in  the  opinion  of  the  court,  to  establish  the  marriage  of  the  ancestor,  the  pre- 
sumption of  law  is  that  the  child  of  the  marriage  is  legitimate,  and  it  will  be  incumbent  on 
him  who  denies  it  to  disprove  it,  though  in  doing  so  he  may  have  to  prove  a  negative.  Patter- 
son  V.  Gaines,  6  How^,  550. 

§  1512.  The  testamentary  recognition  of  the  legitimacy  of  the  issue  of  a  marriage  is  evi- 
dence of  the  highest  kind  that  it  was  contracted  in  good  faith  on  the  part  of  the  testator. 
Gaines  v.  New  Orleans,  6  W^all.,  642. 

§1513.  It  is  prima  facie  evidence  that  a  husband  is  the  father  of  a  child  of  his  wife,  born 
before  marriage,  if  he  has  treated  the  child  as  his  own  and  called  it  by  his  name.  United 
States  V.  Skam,  5  Or.  C.  C,  867. 

§  1514.  A  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown  to  have  been 
changed.  But  a  resident  in  a  rebellious  state  will  not  be  presumed  to  have  resided  there  after 
the  war  broke  out,  since  this  would  impress  him  with  a  hostile  character  to  the  United  States, 
whether  he  was  adherent  to  the  rebellion  or  not.    Stoughton  v.  Hill,  8  Woods,  404.    See  Dom- 

CILE. 

§  1515.  As  to  continnance  of  state  or  condition. — When  ownership  of  property  is  shown 
to  be  in  a  particular  person,  the  presumption  is  that  it  continues  to  be  so  until  the  contrary  ap- 
pears.   United  States  v.  Mathoit,  1  Saw.,  142. 

'  §  1510.  The  prize  law  regards  property  which  was  enemy  when  shipped  as  continuing  to  be 
such,  although  consigned  by  a  bill  of  lading  to  other  parties,  unless  clear  evidence  is  given  of 
a  change  of  title.    Hannah  M.  Johnson,  Bl.  Pr.  Cas.,  3. 

§  151 7.  One  proved  to  have  been  master  of  a  vessel  is  presumed  to  continue  such  until  some 
overt  act  or  declaration  of  the  owners  displaces  him  from  that  station.  Fox  v.  Holt,*  30  Conn., 
658. 

^  1518.  Land  shown  to  have  been  once  in  the  possession  of  trtestees  to  whom  it  was  con- 
veyed is  presvimed  by  law  to  have  continued  in  their  possession,  until  an  ouster  or  disposses- 
sion is  shown.    Bayard  r.  Colefax,  4  Wash.,  88. 

^  1510.  If  a  patent  has  been  gianted  to  a  person,  the  presumption  is  that  he  ia  still  the 
owner  of  it.    Fischer  v,  Neil,  6  Fed.  R.,  89. 

§  1520.  Where  a  person  enters  into  possession  of  land  as  the  tenant  of  another,  he  is  pre> 
sumed  to  remain  in  that  capacity  if  at  all.    Mclver  v.  Ragan,  2  Wheat.,  25. 

§  1521.  Where  there  was  an  agreement  for  consortship  between  the  masters  of  two  vessels 
employed  in  the  business  of  salvage,  such  agreement  is  deemed  to  be  made  for  the  benefit  of 
the  owners  and  crews,  and  presumptively  is  to  continue  notwithstanding  that  one  of  the 
parties  ceases  to  be  matter.  The  answer  of  one  of  the  parties,  that  by  the  original  agreement 
the  removal  of  either  from  the  ix)8ition  of  master  was  to  dissolve  the  agreement,  is  not  evi- 
dence to  overthrow  this  presumption.    Andrews  r.  Wall,  3  How.,  568. 

^  1522.  Where  a  decree  ])rovides  in  its  terms  that  it  may  be  modified  or  changed,  upon  the 
application  of  either  pai-ty,  upon  sufficient  cause  shown,  and  is  binding  and  absolute  until 
changed,  the  presumptic  n  is  that  it  remains  unchanged,  and  this  presumption  cau  only  be 
overcome  by  record  evidence  to  the  contrary.    Bennett  v,  Bennett,  Deady,  299. 

§  1528.  Production  of  a  mortgage,  where  this  recites  an  indebtedness,  is  sufficient  prima 
fade  proof  of  the  continuance  of  buch  indebtedness.    Eyster  r.  Gaff,'*  2  Colo.  Ty,  228. 

g  1524.  Where  a  vessel  is  licensed  under  a  statute  of  the  United  States,  and  enrolled  as 
sailing  between  Detroit  and  Buffalo,  and  is  for  years  so  engaged,  the  presumption  is  that  her 
officers  and  crew  were  duly  engaged  in  her  service  in  a  domestic  nort    The  Propeller  F.  W. 

Backus.  Newb.,  1. 
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§  1525^  If  a  manner  ship  as  engineer  without  any  rate  of  wages  being  stipulated,  the  court 
i^ill,  in  the  absence  of  evidence  to  the  contrary,  presume  the  rate  at  which  he  served  in  that 
capacity  for  the  previous  years  to  be  proper  and  right.  IVfilligan  v.  The  Propeller  B.  F.  Bruce, 
Newb.,  539. 

§  15 26.  Where  a  partnership  was  continued  beyond  the  time  limited  by  the  articles,  the  pre- 
sumption is,  in  the  abeence  of  evidence,  that  it  was  continued  upon  the  same  terms.  United 
States  Bank  r.  Binney,  5  Mason,  176. 

§  1527.  Alteration  of  iDstrnmcnts. —  If  a  deed  appeai-s  to  nave  been  altered,  the  presump- 
tion is  that  the  alteration  was  made  after  the  execution  of  the  deed.  And  the  same  presump- 
tion arises  in  reference  to  a  settled  account.    Prevost  v,  Gratz,  Pet.  C.  C,  364. 

§  1528.  If  it  appears  from  the  face  of  an  ancient  instrument  that  it  has  been  altered,  and  the 
alterations  do  not  tend  to  increase  the  obligations  of  the  obligor  or  advance  the  interests  of 
the  obligee,  the  obligee  will  not  be  presumed  to  have  made  them,  where  the  instrument  has 
b^en  for  a  time  in  the  possession  of  a  person  hostile  to  it.    Walton  v.  Coulson,  1  McL.,  120. 

§  1529.  Where  a  check,  drawn  in  Phildadelphia,  is  offered  in  Boston  in  an  altered  state,  it 
is  prima  facie  proof  that  the  alteration  was  made  in  Boston.  United  States  v.  Britton,  2 
Mason,  464. 

§  1580.  The  falsification  of  records,  either  by  interlineations  or  erasures,  with  reference  to  a 
matter  in  which  the  party  making  such  falsification  is  suspected  or  charged,  or  liable  to  be 
suspected  or  charged,  with  neglect  or  wrong  doing,  is  strong  presumptive  evidence  of  guilt. 
United  States  v.  Randall,  Deady,  524. 

g  1531.  Fraud  is  never  presumed,  nor  ought  it  to  be  imputed  on  mere  suspicion.  It  may  be 
inferred  from  facts  and  circumstances ;  but  when  the  facts  are  susceptible  of  a  natural  and 
probable  explanation  consistently  with  tlie  good  faith  and  honesty  of  the  parties,  they  do  not 
lirove  fraud,  and  the  legal  conclusion  is  in  favor  of  innocence.  Garrow  t\  Davis,*  10  N.  Y. 
Leg.  Obs.,  235.    See  §§  244,  600.    See,  also,  FiiAUD. 

«$  1532.  Fraud  will  not  be  presumed  in  a  court  of  equity  any  more  than  in  a  cfourt  of  law. 
lie  who  makes  the  charge  must  prove  it.    Hager  v.  Thomson,  1  Blatch.,  80. 

g  1 588.  An  occupant  of  land,  who  has  made  improvements  thereon,  is  presumed  to  have 
acted  in  good  faith,  unless  the  contrary  is  shown.    Stark  v.  Starr,  1  Saw.,  15. 

S  1584.  W*here  an  act  does  not  necessarily  import  fraud,  and  has  more  likely  been  done  through 
a  good  motive  than  a  bad  one,  fraud  should  never  be  presumed.    Gregg  v.  Say  re,  8  Pet.,  244. 

$$  1585*  Where  a  purchase  has  been  made  for  full  value,  a  presumption  of  good  faith  is  raised 
in  favor  of  the  purchaser,  and  all  the  evidence  to  charge  him  with  notice  must  be  taken  together, 
%y  the  question  is  what  effect  it  should  as  a  whole  have  produced  on  his  mind.  The  statement 
of  a  witness  that  he  understooSd  from  A.  that  B.  was  part  owner  of  a  vessel  is  not  evidence. 
It  is  merely  an  inference  from  conversation.  A  charge  of  perjury  could  not  be  founded  on  it 
if  false.    Calais  Steamboat  Co.  v.  Pelt*s  AdmV,  2  Black,  872. 

g  1588.  There  is  no  presumption  against  the  validity  of  a  deed  from  a  child  to  a  parent. 
Jenkins  r.  Pye,  12  Pet.  241. 

S  1587.  A  fraudulent  intent  will  generally  be  presumed  from  the  fact  that  a  peraon  convey- 
ing away  his  land  is  indebted  at  the  time.  Gilmore  v.  North  American  Land  Co.,  Pet.  C  C, 
430. 

^  1588.  A  subsequent  conveyance  is  presumptive  evidence  that  a  prior  voluntary  conveyance 
of  the  same  land  by  the  grantor  was  fraudulent,  and  casts  upon  those  claiming  under  such 
voluntary  conveyance  the  burden  of  proving  that  it  was  made  bona  fide.  It  is  not  conclusive, 
as  is  held  by  the  English  courts  under  the  27th  Elizabeth.    Cathcart  r.  Robinson,  5  Pet.,  264. 

§  1589.  The  plaintiffs  contracted  to  construct  a  public  work  for  the  defendants  to  be  com- 
pleted by  a  specified  time.  The  contract  contained  a  clause  that  if  the  work  was  not  prosecuted 
with  force  and  diligence  necessary  to  insure  its  completion  by  the  time  stated  in  the  contract, 
the  engineer  of  the  defendants  might  declare  the  contract  forfeited,  and  take  charge  of  the 
work.  The  engineer  having  declared  the  forfeiture,  the  plaintiffs  brought  suit,  alleging  that 
the  defendants  had  maliciously  and  wrongfully  procured  the  engineer  to  declare  the  contract 
forfeited.  It  was  held  that  if  there  was  reasonable  and  probable  cause  for  the  declaration  of 
the  forfeiture,  it  afforded  a  prima  facie  presumption  that  it  was  done  in  good  faith;  and  that 
the  fact  that  the  defendants  had  on  different  occasions  expressed  the  opinion  that  a  considerable 
having  would  result  to  the  company  by  annulling  the  contract  would  not  justify  the  presump- 
tion that  the  defendants  were  actuated  by  a  dishonorable  and  fraudulent  motive.  Culbertson 
r.  Ellis,  6  McL.,  248. 

|S  1540.  There  is  no  presumption  of  law  that  a  misdescription  of  the  premises  in  a  proposal 
for  insurance,  in  a  matter  material  to  the  risk,  has  induced  the  insurers  to  take  the  risk  at  a 
lower  premium  than  would  otherwise  have  been  demanded,  though  the  jury  may  draw  such 
mn  inference  of  fact.    Columbia  Insurance  Co.  of  Alexandria  v,  Lawrence,  10  Pet.,  607. 

{S  1541.  Where  a  neutral  lays  claim  to  an  enemy  vessel,  but  np  bill  of  sale  is  found  among 
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her  papers,  and  there  is  no  proof  of  payment  of  purchase  money,  the  presumption  is  strong 
against  the  bona  fides  of  the  transfer.    Schooner  Mersey,  BL  Pr.  Cas.,  187. 

§  1542.  The  absence  of  a  log-book  on  a  captured  vessel  raises  a  presumption  of  fraud  unless 
accounted  for.  One  of  the  chief  evidences  of  fraud  is  a  vessel  being  out  of  the  coiirse  to  the 
port  of  destination  shown  in  her  papers.    Joseph  H.  Toone,  Bl.  Pr.  Cas.,  223. 

§  1543.  A  law  extending  the  term  of  a  patent  is  conclusive  evidence  that  the  term  is  ex- 
tended. An  allegation  that  the  law  was  obtained  by  fraud  cannot  be  considered.  Gibson  v. 
Gifford,  1  Blatch.,  529. 

§  1544.  Every  possession  is  presumed  to  be  lawful  until  the  contrary  appears,  and  there- 
fore adverse  to  the  title  of  any  other  claimant.    Stark  v.  Starr,  1  Saw.,  15.    See  §  255. 

§  1545.  The  law  presumes  a  deed  to  be  in  the  possession  of  the  grantee,  at  any  time  after  do- 
livery.     Minor  v.  TiUotson,  7  Pet..  100  (^ig  817-20). 

§  1546.  Possession  of  land  by  the  grantee  in  a  deed  is  prima  facie  evidence  of  the  delivery 
of  the  deed.    Games  r.  Stiles,*  14  Pet.,  322. 

§  1547.  An  adverse  possession  cannot  be  presumed  against  a  deed.  It  must  be  shown  by 
the  party  who  impeaches  the  deed.    Lessee  of  Barr  v.  Galloway,  1  McL.,  476. 

§  1548.  Possession  of  a  postmaster's  bond  by  the  proper  officers  of  the  United  States  is 
prima  facie  evidence  that  it  has  been  delivered  and  accepted.  United  States  v,  Wilkinson,  12 
How.,  240. 

§  1549.  Possession  of  a  thing  is  evidence  of  property  in  the  possessor,  but  something  more  is 
necessary  where  men  are  claimed  as  slaves.    The  Antelope,  10  Wheat.,  66. 

§  1550.  Possession  i&  prima  facie  evidence  of  ownership  of  bonds  payable  to  the  holder  and 
transferable  without  assignment  or  indorsement.  Martin  v.  Somerville  Water  Power  CJo.,*  27 
How.  Pr.,  161. 

§  1551.  Possession  and  acts  of  ownership  exercised  over  a  slave  axe  primxi  facie  evidence  of 
tiUe.     Negro  William  v.  Van  Zandt,  3  Cr.  C.  C,  55. 

§  1552.  A'S  to  acts  and  jurisdiction  of  courts. —  There  are  no  presumptions  in  favor  of  the 
jurisdiction  of  the  courts  of  the  United  States.     Ex  parte  Smith,  4  Otto,  455.    See  Courts. 

§  1558.  A  court  of  appeal  is  bound  to  presume  everything  in  favor  of  the  correctness  of  the 
decision  of  the  court  below,  until  the  contrary  appears.    Carroll  r.  Peakc,  1  Pet.,  22  C^^^  784-89). 

§  1 554.  The  presumption  is  always  in  favor  of  a  judgment  or  decree  of  a  court  of  general 
jurisdiction.     Pennington  v.  Gibson,  16  How.,  65. 

§  1555.  Every  act  of  a  court  of  competent  jurisdiction  will  be  presumed  to  have  been  rightly 
done  until  the  contrary  appears.  And  a  want  of  jurisdiction  will  never  be  presumed  against  a 
court  of  general  jurisdiction.     Biggs  v.  Blue,  5  McL.,  148. 

§  1556.  The  presumption  is  that  the  court,  liriving  jurisdiction,  and  having  entered  a  judg- 
ment, did  everything  that  was  necessary  to  warrant  the  entry  of  the  judgment.  The  contrary 
may  be  shown,  but  the  burden  of  proof  is  upon  him  who  alleges  tlie  error.  In  courts  of  limited 
jurisdiction  the  presumption  is  against  jurisdiction;  but  when  the  jurisdiction  appears,  such 
courts  are  entitled  to  the  same  presumptions  in  favor  of  their  action  as  other  courts  are.  Mil- 
ler V.  United  States,  11  Wall.,  268. 

§  1557.  When  the  judgment  or  decree  of  a  court  of  plenary  jurisdiction  is  pleaded,  the  pre- 
sumption is  that  all  the  requisite  prior  proceedings  were  had  in  the  case,  until  the  ccutrary 
appears.  The  presumption  is  therefore  in  favor  of  the  regularity  and  validity  of  the  steps 
pursued  prior  to  a  decree  of  discharge  in  bankruptcy  under  the  bankruptcy  law  of  1841. 
Lithrop  V.  Stuart,  5  McL.,  167. 

^  1558.  In  a  proceeding  under  the  general  and  ordinary  jurisdiction  of  the  court  as  a  c(»urt 
of  law  or  of  equity,  many  things  may  be  presumed  which  do  not  appear  on  the  record,  nor  in 
the  evidence  produced ;  nor  will  evidence  be  permitted  to  contradict  the  presumption  arising 
from  the  acts  of  the  court  as  they  appear  upon  the  record.  Thus,  after  the  court  has  ordered 
a  sale,  in  the  exercise  of  its  general  and  ordinary  jurisdiction,  it  must  be  presumed  that  the 
court  had  satisfactory  evidence  of  every  prerequisite  to  justify  the  order,  and  such  presumption 
will  continue  as  long  as  the  order  remains  unreversed.  But  if  the  proceeding  is  under  a  special 
authority  delegated  to  the  court  in  a  particular  case,  as  a  proceeding  for  the  sale  of  the  real 
estate  of  an  intestate,  under  the  ilaryland  act  of  descents,  17^6,  ch.  45,  J^  8,  tlie  person  claiming 
title  under  the  proceedings  must  show  them  to  be  regular  and  witliin  the  jurisdiction  and 
authority  of  the  court.     Tolmie  v,  Thompson,  3  Cr.  C.  C,  123. 

§  1559.  It  seems  that  the  presumption  is  in  favor  of  the  jurisdiction  which  has  been  as- 
sumed by  a  court  of  general  jurisdiction.     Lincoln  v.  Tower.  2  McL.,  473. 

§  1 560.  The  presumption  is  in  favor  of  the  regularity  of  the  proceedings  of  a  court  of  general 
jurisdiction.  If  it  appears  from  the  records  that  a  decree  might  have  been  given  in  either  of 
ibwo  suits,  the  presumption  is  that  it  was  given  in  the  one  in  which  it  would  have  been  legal, 
rather  than  the  other.    Alexander  v,  Knox,  6  Saw.,  54. 

S  1561.  When  the  jurisdiction  of  a  court  of  limited  or  special  authority  appears  on  the  face 
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of  its  prooeedingB,  the  name  presumption  of  law,  that  it  was  rightly  exercised,  arises  as  prevails 
in  reference  to  the  action  of  a  court  of  superior  and  general  authority.  Thus,  where  the  death 
of  a  non-resident  intestate,  and  possession  by  him  at  the  time  of  property  within  the  territory,  is 
sufficient  to  give  the  probate  court  jurisdiction,  the  recital  of  these  facts  in  the  record  is  prima 
fade  evidence  of  their  truth.     Comstock  v,  Crawford,  8  Wall.,  396. 

§  1 562.  In  making  an  order  for  the  sale  of  the  property  of  an  intestate  to  pay  his  debts,  under 
authority  of  a  private  act  of  the  legislature,  the  court  is  presumed  to  have  adjudged  every 
question  necessary  to  justify  the  order  or  decree,  viz.,  the  death  of  the  owner;  that  the  peti- 
tioners were  his  administrators ;  that  the  personal  estate  was  insufficient  to  pay  the  debts  of 
the  deceased ;  that  the  private  act,  as  to  the  manner  of  sale,  v\'as  within  the  constitutional 
power  of  the  legislature ;  and  that  all  the  provisions  of  the  law  as  to  notices,  which  are  directory 
upon  the  administrators,  have  been  complied  with.  Especially  does  this  presumption  obtain 
after  the  lapse  of  many  years.     Florentine  v.  Barton,  2  Wall.,  210. 

§  1563.  Where  a  judgment  is  rendered  by  a  court  having  jurisdiction  of  the  parties  and  the 
subject-matter,  the  exercise  of  jurisiiiction  warrants  the  presumption,  in  favor  of  a  purchaser 
under  the  judgment,  that  the  facts  which  were  necessary  to  be  proved  to  confer  jurisdiction 
were  proved.     Erwin  v.  Lowry,  7  How.,  172. 

g  1504.  The  granting  of  a  license  to  an  administrator  to  sell  real  estate  is  conclusive  evidence 
of  all  the  facts  necessary  to  give  the  court  power  to  make  it.    Grignon  v.  Astor,  2  How.,  819. 

§  1565.  A  certificate,  by  a  competent  court,  that  an  alien  has  taken  the  naturalization  oath, 
raises  a  presumption  that  the  court  was  satisfied  as  to  the  moral  character  of  the  alien,  and 
of  his  attachment  to  the  principles  of  the  constitution.     Campbell  v.  Oordon,  6  Cr.,  176. 

§  15()6.  Although  a  decree,  for  omissions  in  the  proceedings,  is  irregular,  and  might  bo  re- 
versed by  an  appellate  court,  yet,  when  the  decree  is  used  as  matter  of  evidence,  it  cannot  be 
disregarded.    Carrington  r.  Brents,  1  McL.,  167. 

^  1567.  Every  presumption  is  in  favor  of  the  action  of  a  court  of  general  jurisdiction,  espe> 
cially  after  the  lapse  of  many  years.  The  jurisdiction  of  the  court  is  also  presumed  unless  the 
contrary  api)ear.    Sprague  r.  Litiierberry,  4  McL.,  442. 

S$  1568.  Where  real  estate  of  a  minor  has  been  sold  under  the  order  of  a  probate  court,  every- 
thing necessary  to  render  the  order  a  valid  one  is  presumed  to  have  been  rightly  done,  espe- 
cially after  the  lapse  of  many  years.     Segee  v.  Thomas,  8  Blatch.,  11. 

^  1569.  The  court  will  presume  that  a  foreign  court  passing  a  decree  of  condemnation  is  a 
legitimate  tribunal,  if  its  origin  is  not  known.  But  if  the  source  of  its  authority  and  condemna- 
tion is  stated,  the  court  ought  to  examine  it,  and  if  contrary  to  the  usual  mode  of  constituting 
courts,  it  shifts  the  burden  of  proof  upon  the  party  who  would  support  the  condemnation. 
Saell  r.  Faussatt,  1  Wash.,  271. 

P  1570.  A  foreign  sentence  of  condemnation  as  prize  is  not  conclusive  evidence  that  the 
property  condemned  was  not  neutral  property.     Maley  r.  Shattuck,  8  Cr.,  458. 

§  1571.  The  proceedings  of  courts  of  superior  authority,  in  cases  where  the  persons  are 
within  reach  of  their  process,  or  where  the  proceedings  are  within  the  course  of  the  common 
law,  are  supported  by  a  presumption  of  jurisdiction.  This  presumption  is  overthrown  when  it 
appears  that  the  persons,  at  the  time  of  the  alleged  service,  were  beyond  the  reach  of  the  process 
of  the  court,  or  when  the  proceedings  were  not  within  the  course  of  the  common  law ;  and  the 
burden  of  establishing  jurisdiction  is  thrown  on  the  party  who  invokes  tlie  benefit  of  the 
c  )urt'8  decrees.     Gray  r.  Larrimore,  2  Abb..  549. 

^  1572.  It  will  be  pi-esumed  that  where,  after  the  trial,  the  judge  has  drawn  up  and  filed  the 
statement  of  facts  as  of  the  day  of  the  trial,  nxincpro  tunc,  he  was  requested  so  to  do  at  the 
trial.     McGavock  r.  Woodlief,  20  How.,  221. 

(^1573.  Where  a  will  had  been  proved,  and  the  person  named  therein  as  executor  had  acted 
as  such  and  had  been  recognized  as  such  by  the  court,  it  will  be  presumed  that  letters  testa- 
mentary have  been  granted.  An  executor  may  apply  to  the  court  through  his  attorney  for 
leave  to  sell  real  estate.  And  where  this  has  been  done  by  an  attorney,  the  sanction  of  the  exec- 
utor will  be  presumed  unless  the  contrary  appear.  Piatt's  Hell's  r.  McCullough's  Heirs,  1 
McL.,  69.  f 

t  1574.  Acts  of  ofllcers. —  Tlie  acts  of  a  public  officer,  within  the  sphere  of  his  duty,  are 
primer /acie  taken  to  be  within  his  power.  Strather  v.  Lucas,  12  Pet.,  410.  See  ^g  402,  1)55, 
1-^13. 

}$  1575.  Public  acts  of  public  officei-s,  purporting  to  be  exercised  in  an  official  capacity,  and 
by  public  authority,  shall  not  be  presumed  to  be  usurped,  but  that  a  legitimate  authority  had 
been  previously  conferred  or  subsequently  ratified.  But  this  rule  is  held  not  to  apply  to  the 
granting  powers  of  the  territorial  or  departmental  governors  of  California.   Den  v.  Hill,  McAl., 

480. 

%  1576.  An  officer  is  presumed  to  have  done  his  duty,  and  misconduct  will  not  be  presumed. 
Coming  v.  Bordick,  4  McL.,  188. 
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§1577.  Pablic  officers,  wiien  acting  within  the  scope  of  their  duty,  must  be  presumed  to 
have  fulfilled  every  requisite  which  the  discharge  of  their  duty  demands.  Rhssell  v.  Beebe, 
Hemp.,  704. 

§  1578.  Where  appraisers  have  made  an  appraisal,  and  they  had  no  right  so  to  do  without 
the  previous  request  of  the  collector,  and  no  such  request  appears  in  the  evidence,  the  pre- 
sumption is  that  the  request  was  duly  made.    Rankin  v.  Hoyt,  4  How.,  327. 

§  1579.  An  officer  of  the  customs  duly  commissioned  and  acting  in  the  duties  of  liis  office 
is  presumed  to  have  taken  the  regular  oatlis.  K  the  collector  of  the  district  appoints  and  com- 
missions an  inspector,  the  consent  of  the  secretary  of  the  treasury  is  presumed.  United  States 
V.  Bachelder,  2  Gall.,  15. 

If  lo80.  A  grant  or  a  concession  made  by  that  officer  who  is  by  law  authorized  to  make  it 
carries  with  it  prima  facie  evidence  that  it  is  within  his  power.  No  excess  of  or  departure 
from  his  power  is  to  be  presumed,  and  he  who  alleges  such  excess  or  departure  must  prove  the 
fact.    Deiassus  v.  United  States,  9  Pat.,  117. 

§  1581.  Where  abandoned  property  is  shown  to  have  gone  into  the  hands  of  the  proper  mili- 
tary authorities,  and  under  the  direction  of  the  quartermaster  charged  with  the  care  of  such 
property,  the  law  presumes  that  it  was  regularly  sold  and  the  proceeds  paid  into  the  treasury. 
The  burden  to  show  the  contrary  rests  on  the  government.    Silvey's  Case,*  4  Ct.  CI.,  490. 

§  1582.  In  an  action  against  a  deputy  postmaster  for  neglect  of  duty,  the  defendant,  being  a 
sworn  officer,  is  presumed  to  have  performed  his  duty  faithfully  until  the  contrary  is  shown. 
Dunlop  v,  Munroe,  1  Cr.  C.  C,  586. 

§  1588.  The  return  of  a  writ  is  presumed  to  have  been  made  on  the  return  day,  unless  the 
date  of  the  return  specially  appears  by  indorsement  on  the  writ  itself  or  an  entry  of  record. 
Slaughter  v,  Bevans,*!  Bum.  (Wis.),  195. 

§  1584.  Where  a  commanding  officer  gave  express  orders  that  captured  property  should  be 
forwarded,  the  presumption  is  that  it  was  so  forwarded,  and  was  transmitted  by  other  officers 
who  might  have  received  it  acconiing  to  the  legal  duty  imposed  upon  them,  until  it  came  into 
the  possession  of  the  treasury.    Henry's  Case,*  6  Ct.  CI.,  389. 

§  1585.  The  voucliers  of  a  person  acting  notoriously  as  an  officer  of  the  government,  under 
the  observation  of  his  superiors,  and  recognized  by  tiiem,  if  given  within  the  ordinary  scope 
of  his  duties,  are  prima  facie  evidence  ©f  the  truth  of  the  statements  they  contain.  Parish's 
Case,*  3  Ct.  CL,  841. 

§  1580.  An  appraisement  made  under  the  act  of  April  18, 1818,  chapter  74,  to  ascertain  tlie 
true  value  of  goods  imported  subject  to  an  ad  valorem  duty,  is  conclusive  as  to  the  value  of 
the  goods.  On  the  question  wliether  the  collector,  as  required  by  the  act,  exercised  his 
judgment  as  to  the  grounds  of  suspecting  fraudulent  valuation  in  the  invoices,  the  fact  that 
be  directed  an  appraisement  is  prima  facie  evidence  that  he  did  so  exercise  his  judgment. 
Tappan  v.  United  States,  2  Mason,  898. 

§  1587.  In  replevin  against  a  United  States  district  mtfo^hal,  where  the  defendant  has  pleaded 
non  cepit,  his  return  upon  the  writ  of  attachment  stating  that  the  goods  were  attached  is  con- 
clusive evidence  against  him  of  the  taking,    D'  Wolf  r.  Harris,  4  l^iason,  515. 

§  1588.  An  appraisement  made  by  three  sworn  appraisers  by  order  of  a  district  judge  is  not 
conclusive  evidence  of  value,  but  it  is  better  evidence  than  the  opinion  of  a  single  witness  ex- 
amined viva  voce  in  open  court.    United  States  v.  Brig  Union,  4  Cr.,  210. 

§  1589.  The  legal  presumption  in  favor  of  the  sanity  of  the  maker  of  a  deed  is  strengthened 
by  the  attestation  of  the  officer,  it  being  liis  duty  to  satisfy  himself  of  the  competency  of  the 
party  before  attesting  his  instrument.    Hall  v,  Unger,  4  Saw.,  072. 

^  1590.  If  the  genuineness  of  the  signature  of  the  pubUc  officer  making  a  grgnt  is  admitted, 
it  is  presumptive  evidence  of  the  duo  execution  of  the  instrument  at  the  time  it  bears  date.^ 
But  the  presumption  may  be  rebutted  by  evidence.    Den  v.  Hill,  McAl.^  480. 

§  1591.  It  is  a  presumption  of  law,  from  the  cei*tificate  of  acknowledgment  of  a  deed  before 
justices  of  the  peace,  and  the  certificate  of  tlie  county  clerk  to  the  official  character  of  the 
justices,  that  they  were  sworn  into  office  and  took  the  acknowledgment  in  the  county  of  which 
they  were  justices.     Deery  r.  Cray,  5  Wall.,  795. 

g  1592.  Under  the  statute  of  Ohio  of  May  3,  1818,  which  requires  certain  formalities  in 
taking  the  acknowletlgment  of  a  feme  covert  to  a  deed,  where  the  nia^^istrate^s  certificate  set 
out  that  she  was  examined  apai't  from  her  husband,  it  was  held  that  the  court  would  presume 
that  the  examination  was  conducted  in  accordance  with  the  statute.  Raver ty  v,  IVidge,  S* 
McL.,  240. 

§  1593.  Where  a  commissioner  of  deeds  has  authority  to  take  acknowledgments  only  in  his 
county,  it  will  be  presumed  that  he  exercised  the  duties  of  his  office  within  the  territorial  lim- 
its for  which  he  was  appointed,  although  the  state  only  is  named  in  the  paper.  Carpenter  rv 
pexter,  8  Wall.,  518. 

g  1594*  T^9  defalcation  of  a  defaulting  paymaster  is  presumed  to  have  occurred  in  trans- 
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actions  within  the  district  in  which  as  appears  by  his  bond  he  was  bound  to  act,  where  there 
is  no  evidence  to  the  contrary,  though  he  acted  outside  the  district  in  several  instances.  Dun- 
can V.  United  States,  7  Pet.,  43o. 

§  1595.  It  is  the  presumption  that  all  public  officers  perrorm  their  proper  official  duties  until 
the  contrary  is  proved.  And  where  an  act  is  to  be  done,  upon  evidence  and  proofs  to  be  laid 
before  a  public  officer,  the  fact  tlsat  he  has  done  the  act  is  ptnma  facie  evidence  that  the  proofs 
have  Ijeen  regularly  made  and  were  satisfactory.  No  other  tribunal  can  examine  or  contro- 
vert the  sufficiency  of  such  proofs  when  the  law  has  made  such  officer  judge  of  their  suffi- 
ciency and  competency.  So  the  fact  that  a  patent  has  been  reissued  under  the  patent  act  of 
1833  is  evidence^that  the  prerci)uisited  required  by  tlie  act  have  been  complied  with.  Phila- 
delphia &  Trenton  R.  Co.  r.  Stinipeon,  14  Pet.,  448. 

g  159G.  A  patent  for  land,  being  the  act  of  a  public  officer  who  acts  under  a  sp^al  author- 
ity delegated  to  him  by  law,  and  which  prescribes  the  terms  upon  which  it  is  to  be  granted,  is 
prima  facie  evidence  that  everything  is  regular;  and  every  presumption  is  in  its  favor.  But 
it  is  not  conclusive  evidence  of  title.    Huidekoper  v,  Burrus,  1  Wash.,  109. 

§  1597.  An  administrator  who  is  solvent  and  indebted  to  the  estate  is  presumed  to  have 
done  his  duty  and  to  have  collected  the  debt  from  himself  as  a  debtor  of  the  estate  by  trans- 
ferring it  to  himself  as  administrator  thereof.    United  States  v.  Eggleston,  4  Saw.,  199. 

§  1 598.  A  permit  by  the  special  agent  of  the  treasury  to  purchase  cotton  in  the  south  during 
the  rebellion,  being  authorized  only  as  to  country  within  the  lines  of  the  federal  military  oc- 
cupation, raises  a  prima  facie  presumption  that  the  country  in  which  it  allowed  the  purchase 
of  cotton  was  within  those  lines  of  occupation.     Butler  v.  Maples,  9  Wall.,  706. 

§  1599.  Every  presumption  is  to  be  made  in  favor  of  the  regularity  of  a  survey  made  by  a 
sworn  officer  and  returned  into  the  land  office  and  there  accepted.-  Griffith  v,  Tunckhouser, 
Pet.  C.  C,  418. 

§  1600.  The  presumption  is  in  favor  of  the  acts  of  a  sworn  public  officer,  and  this  rule  ap- 
plies in  tax  proceedings  under  the  law  of  Ohio  of  Mai'ch  14,  1831.    Lamb  v.  Qillett,  6  McL.,  865. 

§  1601.  Land  grants  executed  by  officers  of  the  crown  of  Spain,  within  its  dominions,  and 
in  the  exercise  of  an  apparently  legitimate  authority,  are  presumed  to  have  been  authorized. 
United  States  i\  Davenport,  15  How.,  1. 

§  1602.  A  warrant  of  distress  issued  by  the  solicitor  of  the  treasury  under  the  act  of  con- 
grefls  of  May  15,  1820,  is  conclusive  evidence  of  the  facts  recited  in  it  and  of  the  authority  to 
make  the  levy.  The  return  of  the  marshal  that  he  had  levied  on  lands  is  at  least  prima  facie 
evidence  that  his  levy  was  not  irregular  by  reason  of  the  existence  of  goods  and  chattels  sub- 
ject to  the  process.    Murray  r.  Hoboken  Land  &  Improvement  Co.,  18  How.,  272. 

g  1608.  Where  a  cause  is  referred  to  an  auditor  to  state  an  account,- under  the  Maryland  act 
of  1785,  ch.  80,  §  12,  his  report  is  prima  facie  evidence  that  the  balance  found  is  due  from  the 
defendant  to  the  plaintiff,  if  the  auditor  has  committed  no  error  in  admitting  or  rejecting  evi- 
dence, and  has  applied  the  correct  principles.  Bank  of  United  States  v,  Johnson,  8  Cr.  C.  C, 
228. 

§  1604.  In  an  action  by  the  officers  of  a  revenue  cutter  against  the  collector,  to  recover  their 
proportion  of  a  forfeiture  for  violation  of  the  non-intercourse  law  of  1812,  the  officers  need 
not  produce  their  commissions,  proof  that  they  acted  as  such  officers  being  sufficient.  Sawyer 
r.  Steele,  3  Wash.,  464. 

§  1605.  It  is  not  necessary  for  an  officer  to  produce  the  certificate  of  election  or  commission 
of  appointment  to  show  his  official  character.  Proof  that  he  has  acted  notoriously  as  such 
officer  is  prima  facie  evidence  of  his  official  character,  and  this  rule  applies  in  replevin  for 
goods  attached  by  a  sheriff.     Dayton  v.  Wyoming  Nat.  Bank,*  1  Wyom.  T'y,  263. 

§  1606.  As  to  title.—  The  law  presumes  that  a  person  dying  seized  of  land  was  entitled  to 
a  fee-simple  interest,  unless  the  contrary  is  shown.     West  v.  Pine,  4  Wash.,  691.    See  §  1015. 

g  1607.  A  person  seized  in  fee-simple  is  presumed  to  be  in  actual  possession,  unless  the  con- 
trary appears.    Lamb  v.  Burbank,  1  Saw.,  227. 

g  1608.  Where  the  deed  executed  by  an  attorney  is  apparently  within  the  scope  of  his  power, 
it  is  prima  fade  evidence  of  the  validity  of  the  grant.     Morrill  v.  Cone, -22  How.,  75. 

§  1609.  The  acts  of  a  consular  agent  are  supported  by  no  presumption  until  it  is  shown  that 
the  case  is  one  within  his  jurisdiction.     The  Atlanta,  Abb.  Adm.,  465. 

g  1610.  No  presumption  can  be  received  in  behalf  of  a  collector  who  sells  real  estate  for  taxes, 
to  cover  any  radical  defect  in  his  proceedings ;  and  the  proof  of  regularity  in  the  procedure 
devolves  upon  the  person  who  claims  under  the  collector's  sale.  Ronkcndorff  v.  Taylor,  4 
Pet.,  849. 

§  1611.  Lapse  of  thne. —  A  presumption  from  lapse  of  time  always  arises  under  pleadings 
which  would  render  the  facts  presumed  proper  evidence.  Where  the  declaration  is  demurred 
to,  there  is  therefore  no  ground  for  presumption  from  lapse  of  time,  since  no  evidence  can  be 
beard.    Walden  v.  Craig,  14  Pet.,  147. 
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§  1612.  Length  of  time  cannot  be  presumed.  If  relied  on  as  a  bar  to  an  actioo,  it  must  bo 
proved  by  some  evidence,  either  positive  or  circumstantial.    Hurst  v,  McNeil,  1  Wash.,  70. 

§  1613.  Great  lapse  of  time  may  afford  a  presumption  against  the  justice  of  a  claim,  where 
it  is  not  barred  by  the  statute  of  limitations.    Patterson  v.  Phillips,  Hemp.,  69. 

g  1014.  Lapse  of  time  affords  no  presumption  of  the  acquiesconce  of  a  cestui  que  trust  in  a 
purchase  of  the  trust  property  by  the  trustee.     Prevost  v.  Gratz,  Pet.  C.  C,  364. 

§  Kilo.  The  discharge  and  extinguishment  of  a  trust  may  be  presumed  from  the  lapse  of 
many  years,  and  the  death  of  all  the  original  parties,     Prevost  v.  Gratz,  6  Wheat.,  481. 

§  1016.  Tlie  presumption  tliat  a  trustee  reconveyed  the  tmst  property,  when  by  the  terms  of 
the  trust  deed  the  time  had  passed  within  which  the  work  was  to  be  done,  and  the  conditions 
upon  which  the  trust  was  to  be  executed  had  become  impossible,  arises  only  in  the  absence  of 
proofs  to  the  contrary,  and  may  be  disputed.    Lincoln  v.  French,  15  Otto,  614. 

§  1617.  \s  length  of  time  necessarily  obscures  all  human  evidence,  and  as  it  removes  from 
the  parties  all  immediate  means  to  verify  the  nature  of  the  original  transactions,  it  operates  by 
way  of  presumption  in  favor  of  innocence  and  against  imputation  of  fraud.  Prevost  v.  Gratz, 
6  Wheat.,  481. 

§  1618.  The  presumption  in  favor  of  the  authenticity  of  ancient  instruments  applies  to  no 
instrument  which  is  not  valid  upon  its  face,  and  which  does  not  contain  every  essential  re- 
quirement of  the  law  under  which  it  was  mailc.     Meegan  v,  Boyle,  19  How.,  130. 

§  1619.  The  presumption  in  favor  of  the  genuineness  of  an  ancient  deed  is  not  limited  to 
cases  where  possession  follows  it.     Walton  v,  Goulson,  1  McL.,  120. 

§  1620.  Where  a  reasonable  presumption  is  raised  by  oral  and  written  evidence  that  every 
part  of  a  large  tract  of  land,  subdivided  into  several  tracts,  has  been  held  under  an  ancient 
deed  from  its  date  to  the  present  time,  it  may  also  be  presumed  that  a  recital  in  the  deed  of 
the  heirship  of  one  of  the  grantors  is  ti-ue,  and  that  a  will  recited  in  the  deed  as  authorizing 
its  execution  existed  at  the  time,  though  it  cannot  now  be  found.  Deery  r.  Cray.  5  Wall., 
795. 

§  1621,  Where  a  grantor  sells  as  heir  of  his  mother,  and  a  marriage  between  his  mother  and 
father  is  proved,  a  recital  of  his  heirship  in  the  deed,  which  is  sixty-five  years  old,  and  under 
which  possession  has  been  held  without  question  for  thirty  years,  is  presumptive  proof  of  the 
fact.     Stokes  t\  Dawes,  4  Mason,  268. 

§  1622.  Where  the  docket  upon  which  judgments  are  entered  according  to  the  usual  prac- 
tice of  the  court  has  been  lost,  there  is  a  conclusive  presumption  of  the  existence  of  the  record 
of  a  judgment,  after  the  lapse  of  thirty  yeai*s,  where  there  is  on  file  a  confession  of  judgment 
by  the  defendant,  prior  to  the  date  of  the  alleged  judgment ;  a  precipe  lor  final  process,  and 
final  process,  reciting  a  judgment ;  an  indorsement  by  the  defendant  on  the  writ  acknowledg- 
ing to  have  received  due  notice  of  the  time  and  place  of  holding  an  inquisition  and  appraise- 
ment, and  releasing  all  errors  touching  the  premises ;  followed  by  a  sale  made  with  the 
concurrence  of  the  defendant,  and  remaining  unquestioned  by  him  during  his  whole  life.  It 
is  immaterial  that  the  final  process  recites  a  judgment  of  a  different  month  than  the  one  al- 
leged, and  the  clerk  omitted  to  record  the  entry  of  the  judgment  into  a  larger  docket  kept  and 
used  for  that  purpose.    Cromwell  v.  Bank  of  Pittsburg,  2  Wall.  Jr.,  569. 

§  1623.  Th^  fact  of  alienage  being  proved,  and  the  laws  of  Virginia  requiring  an  oath  to  be 
taken  in  a  court  of  record  as  indispensable  to  an  alien's  becoming  a  citizen,  the  fact  that  an 
alien  acquired  property  in  Virginia  many  years  ago  is  not  sufficient  to  raise  a  presumption 
that  he  became  a  citizen,  the  land  having  been  occupied  by  one  claiming  as  purchaser  after 
his  death.     Blight  v.  Rochester,  7  Wheat. ,  535. 

g  1624.  A  slave  being  entitled  to  his  freedom  by  the  law  of  Virginia  unless  the  owner  took 
a  certain  oath  within  a  certain  time  after  his  removal  to  Virginia,  it  was  held  that  lapse  of 
time  would  not  raise  a  presumption  against  the  slave  that  the  oath  was  taken.  Garreteon  v. 
Lingam,  2  Cr.  C.  C,  236;  Reeler  v.  Robinson,  2  Cr.  C.  C,  220;   Negro  ilatilda  v.  Mason,  2  Cr. 

§  1625.  By  a  law  of  Virginia,  slaves  brought  into  that  state  became  free  after  the  lapse  of  one 
year,  unless  the  owner  took  a  certain  oath  within  sixty  days  after  the  removal.  It  was  held 
that  the  lapse  of  twenty  years,  accompanied  by  possession  of  slaves,  raised  a  presumption  that 
the  oath  had  been  taken ;  and  that  this  presumption  obtained  as  well  against  the  children  of 
the  slaves  originally  brought  to  the  state,  though  they  had  been  in  a  state  of  infancy  during  a 
greater  part  of  the  time.    Mason  r.  Matilda,  12  Wheat.,  500. 

g  1026.  as  to  land  titles. —  Lapse  of  time  affords  no  presumption  in  favor  of  the  regu- 
larity of  a  survey  in  Pennsylvania,  where  it  was  made  without  any  order  to  that  effect  ever 
liaving  been  granted  by  the  board  of  property  as  required  by  law.  Improvement  Company  r. 
Munson,  14  Wall.,  442.    See  ^§  1016,  1606.    And  see  Limitations. 

§  1627.  In  Kentucky,  a  survey  is  presumed  to  be  recorded  at  the  expiration  of  three  months 
from  its  date.    Elmendorf  v.  Taylor,  10  Wheat.,  152. 
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PRESTJMPnONS.  S§  1628-1646. 


§  1638.  A  judge  cannot  instract  a  jury  to  presume  a  grant,  unless  len&^th  of  time  and  of 
poasesteion  are  proved  in  the  case.     Hanson  r.  Eustace,  3  How.,  708  (§§  3530-31). 

g  1629.  Circumstances  may  raise  a  presumption  of  a  grant,  though  sufficient  time  has  not 
elapsed  for  the  statute  of  limitations  to  aflford  a  bar.     Ewing  v.  Burnet,  11  Pet.,  41. 

^  1680.  Long  possession  raises  a  presumption  of  a  valid  grant  of  land,  though  no  record  of 
it  cran  be  found.     United  States  v.  Roselius,  15  How.,  36. 

g  16S1.  Long  possession,  in  order  to  raise  a  presumption  of  a  deed,  must  be  consistent  with 
the  idea  of  a  deed.  It  cannot  be  presumed  where  the  parties  against  whom  it  is  attempted  to 
be  raised  frequently  remonstrated  ngaiusc  the  possession,  and  consulted  counsel  for  a  prose- 
cution.    Stillman  v.  White  Rock  Manufg  Co.,  3  Woodb.  &  M.,  538. 

§  1032.  In  an  action  by  one  of  the  daughters  of  a  testator,  who  had  married  while  under  age, 
and  continued  under  coverture  until  a  short  time  before  the  action  brought,  claiming  to  be  enti- 
tled to  her  aliquot  part  of  all  the  lands  of  the  testator,  evidence  of  long  acquiescence,  from  thirty 
to  forty  years,  by  the  plaintiff  and  her  husband,  in  the  enjoyment  of  the  lands  in  severalty  by 
the  children  of  the  testator,  and  that  the  records  of  the  court  which  had  jurisdiction  to  make 
partitions  among  devisees  had  been  destroyed  by  fire,  was  held  not  to  raise  any  presumption, 
as  against  the  plaintiff,  of  a  lawful  partition  by  the  decree  of  a  competent  tribunal.  Weather- 
bead  V.  Baskerville,  11  How.,  329. 

§  1638.  After  a  long  possession  of  land  in  severalty  a  deed  of  partition  may  be  presumed. 
Hepburn  v.  Auld,  5  Cr.,  263. 

§  1634.  The  lapse  of  seventy  years  raises  a  presumption  of  the  due  execution  of  a  lease  re- 
cited in  a  deed  of  release,  and  intended  to  serve  merely  as  a  means  of  giving  full  operation  to 
the  release.    Crane  v.  Morris,  6  Pet.,  598. 

§  1635.  Where  there  has  boen  a  long  and  uninterrupted  possession  under  a  bona  fide  claim 
of  title,  presumptions  are  favorable  to  such  title.     Buckley  r.  Carlton,*  6  McL.,  125. 

§  1C36.  In  favor  of  long  iwssession  and  of  strong  apparent  equity,  much  may  bo  presumed ; 
but  in  a  case  where  the  presum»ition  would  defeat  possession,  where  the  equity  is  doubtful,  and 
where  the  parties  rely  upon  strict  law,  courts  will  be  cautious  in  presuming  that  which  does  not 
appear,  and  which  might  be  shown  by  a  record.     Blight  v.  Rochester,  7  Wheat.,  535. 

§  1037.  Circumstances  may  waiTant  the  presumption  of  a  deed  in  favor  of  long  and  quiet 
possession,  but  these  cii'cumstances  may  be  acrcounted  for  and  their  eflFect  repelled.  Ilurst  r. 
McNeil,  1  Wash.,  70. 

§  lt>H8.  A  deed  may,  under  certain  circumstances,  be  presumed  from  long  possession ;  but 
this  presumption  may  be  rebuttei^y  contrary  presumptions.  It  can  never  ai'ise  where  all  the 
facta  are  entirely  consistent  with  the  non-existence  of  a  deed.  The  presumption  must  not  only 
be  consistent  with  the  facts  of  the  case,  but  must  appear  naturally  to  arise  out  of  them.  Rans- 
dale  V.  Grove,  4  McL.,  819. 

g  1639.  The  entries  in  the  Lord  Proprietors*  books  of  Maryland  are  evidence  from  which  the 
jury  may  presume  the  existence  of  a  deed ;  and  the  entries  may  be  explained  by  pai'ol  evidence. 
Contee  r.  Godfrey,  1  Cr.  C.  C,  479. 

§  1640.  An  uninterrupted  possession  and  use  of  a  mill  privilege  for  twenty  years  is  prima 
facie^  and,  if  unexplained,  conclusive  evidence  of  the  right.     Hazard  r.  Robinson,  3  Mason,  272. 

§  1641.  Where  a  person  named  in  a  deed  as  grantor  made  no  claim  under  it  in  his  life-time, 
and  no  claim  was  made  by  his  heirs  for  more  than  fifty  years  from  the  date  of  the  deed,  a 
jury  may  take  that  faci;  into  consideration,  as  conducing  to  show,  in  connection  with  the  fact 
that  the  grantor  was  the  father-in-law  of  the  grantee,  that  the  deed  was  not  delivered.  Buck- 
ley t\  Carlton,*  6  McL,  125. 

g  1643.  After  the  elapse  of  forty -eight  years  since  an  order  of  the  pi'obate  court  for  the  con- 
veyance of  land  of  one  as  an  intestate  who  had  died  without  issue,  the  jury  may  presume  that 
the  person  was  dead,  intestate,  and  without  issue  at  the  time  of  the  proceedings,  there  being 
no  opposing  title  ^et  up  in  all  this  time  n;>:ainst  that  of  the  grantee  in  the  conveyance  and  those 
claiming  under  him.     Allen  v.  Lyons,  2  Wash. ,  475. 

S§  1648.  Where  a  concession  was  made  by  the  governor  of  Louisiana  in  1799,  the  neglect  to 
perform  the  requirements  to  complete  the  title,  together  with  the  absence  of  claim  or  assertion 
of  right  to  the  land,  and  the  absence  of  any  proof  of  the  actual  existence  of  the  gi-ant  for  the 
period  of  more  than  thirty-six  years,  was  held  to  raise  a  presumption  of  abandonment.  United 
States  t?.  Hughes,  18  How.,  1,  4  and  7. 

g  1C44.  Notorious  residence  by  a  settler  under  a  Spanish  permit,  on  land  in  the  country  of 
the  Sac  and  Fox  Indians,  for  the  period  of  twenty-five  years  prior  to  the  treaty  by  the  United 
States  with  those  Indians,  made  in  1804,  was  held  to  raise  a  presumption  that  the  Indians  had 
notice  of  and  assented  to  the  claim  at  the  date  of  the  treaty.     Marsh  t?.  Brooks,  14  How.,  518. 

g  164o. as  to  payment.—  It  seems  that  a  presumption  of  payment  from  lapse  of  time 

cannot  be  raised  against  the  government.    United  States  v,  Williams,  4  McL.,  567;  United 
States  V.  WUliams,  5  McL.,  133.    See  Payjieat. 
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§  1616-1664.  EVIDENCE. 


§  1646.  Length  of  time  raises  no  presumption  that  the  purchase  money  for  land  has  been 
paid  to  the  proprietaries,  where  no  patent  is  produced  by  the  claimant,  or  proved  by  him  to 
have  been  issued.    Conn  v,  Penn,  Pet.  C.  C,  496,  note. 

§  1647.  When  a  mortgagee  seeks  to  foreclose  an  equity  of  redemption,  where  the  mortgagor 
has  been  permitted  to  retain  possession,  the  mortgage  will,  after  a  length  of  time,  be  presumed 
to  have  been  discharged  by  payment  of  the  money  or  a  release,  unless  the  circumstances  are 
sufficiently  strong  to  repel  the  presumption.  Payments  by  the  mortgagor  on  account  of  the 
debt  and  acknowledgments  within  eight  and  thirteen  years  before  the  institution  of  the  suit 
are  sufllcient  to  repel  the  presumption.    Hughes  r.  Edwards,  9  Wheat.,  489, 

§  1648.  Lzipse  of  time  cannot  raise  a  presumption  that  a  mortgage  has  been  paid,  as  against 
a*mortgagee  in  possession.  And  if  it  could,  such  presumption  is  rebutted  by  proof  that  the 
moitgagor  died  insolvent  before  the  maturity  of  the  mortgage  debt,  and  the  person  to  whom 
lie  sold  the  equity  of  redemption  also  became  insolvent  and  removed  from  the  stateiond  never 
returned.     Brobst  r.  Brock,  10  Wall.,  519. 

§  1649.  After  a  lapse  of  twenty  years  a  note  is  presumed  to  be  paid,  if  no  demand  of  pay- 
ment has  been  previously  made ;  and  under  pecuUar  circumstances  the  presumption  will  arise 
in  a  shorter  period.     Denniston  v,  McKeen,  2  McL.,  253. 

§  1650.  If  presumption  of  payment  from  lapse  of  time  applies  to  a  bill  of  exchange,  as  it 
does  to  a  sealed  instrument,  it  may  be  met  and  rebutted  by  accounting  for  the  time  which  has 
been  permitted  to  elapse,  and  by  showing  improbability  that  the  debt  has  been  paid.  Hopkirk 
t?.  Page,  2  Marsh.,  20. 

§  1651.  To  raise  a  presumption  of  payment  from  the  age  of  a  bond,  twenty  years  must  have 
elapsed  exclusive  of  the  period  of  the  plaintiil's  disability.     Dunlap  &  Co.  v.  Ball,  2  Cr.,  180. 

§  16o2.  In  debt  on  bond,  payable  by  instalments,  the  juiy  were  instructed  that,  as  to  an  in- 
stalment due  more  than  twenty  years  before  suit,  they  ought  to  infer  payment,  and  as  to  one 
due  nineteen  years  and  ten  months  before,  they  might  presume  payment.  Miller  t\  Evans, 
2  Cr.  C.  C,  73. 

g  1658.  In  debt  on  bond  the  jury  were  instructed  to  presume  payment  from  length  of  time, 
notwithstanding  an  indorsement  of  payment  by  the  obligee,  if  they  were  not  satisfied  that  this 
indorsement  was  made  with  the  privity  of  the  obligor.  Kirkpatrick  v,  Langphier,  1  Cr.  G. 
C,  o5. 

§  1654.  Payment  of  rent  for  one  year,  with  receipt  therefor,  raises  the  presumption  that  the 
rent  for  previous  years  was  paid.    Jenkins  v.  Calvert,*  8  Cr.  C.  C,  216. 

§  1655.  A  forbearance  by  a  sailor  for  nine  months  to  siM  for  wages  does  not  raise  a  pre- 
sumption of  payment.  It  did  not  appear  that  the  libelant  was  on  the  spot,  nor  the  vessel 
within  the  court's  power  during  that  time,  but  the  court  said  that  if  these  facts  had  been 
proved  the  presumption  would  have  been  no  different.    Holmes  v.  Lodemia,  1  Crabbe,  434. 

g  1656.  When  a  petitioner  seeks  to  have  a  supersedeas  of  a  commission  of  bankruptcy 
revoked,  in  order  that  he  may  prove  debts  against  which  there  is  &  prima  facie  presumption  of 
payment,  he  must  satisfy  the  court  that  he  has  a  reasonable  exx)ectation  of  rebutting  the  pre- 
sumption if  the  opportunity  is  afforded  him.    Morris'  Estate  in  Bankruptcy,  1  Crabbe,  70. 

§  1657.  If  the  assignee  of  an  insolvent  debtor  has  sold  the  property  assigned  to  him,  the 
presumption  is,  in  an  action  by  the  United  States  for  money  had  and  received,  claiming  to  be 
entitled  to  a  priority  of  payment,  that  he  has  received  payment  for  it.  United  States  v.  dark, 
1  Paine,  629. 

§  1658.  It  being  the  question  whether  a  loan  office  certificate  issued  by  the  continental  con- 
gress was  legally  countersigned,  and  no  sufficient  proof  being  offered,  the  payment  of  interest 
by  the  government  affords  no  presumption  of  legality.    Ward's  Case,*  1  Ct.  CI.,  360. 

§  1659.  Marks  and  cei*tificates  being  no  evidence  of  the  payment  of  duties,  the  want  of  them 
can  afford  no  presumption  of  non-payment.  Six  Hundred  and  Fifty-one  Chests  of  Tea  r. 
United  States,  1  Paine,  499. 

§  1660.  Where  the  obligor  in  a  bond  has  the  right  of  election  to  convey  land  or  pay  money, 
and  the  money  has  not  been  paid  after  fifty  years,  an  election  to  convey  the  land  may  be  pre- 
sumed.   Coulson  r.  Walton,  9  Pet. ,  62. 

^  1661.  Orants;  patents;  deeds:  llllepapers  generally. —  An  ouster  cannot  be  presumed 
in  favor  of  the  naked  possession  of  a  mere  intruder.  Society  for  the  Propagation,  etc.,  v.  Town 
of  Pawlet,  4  Pet.,  480.    See  g.^  890,  000,  907,  1013,  1292. 

t^  1662.  The  delivery  of  a  deed  may  be  inferred  from  circumstances.  Gardnex  t*.  Collins,  8 
Mason,  898. 

§  1668.  Possession  of  a  deed  by  the  grantee  raises  a  presumption  of  delivery.  Flagg  v, 
Mann,  2  Sumn.,  486. 

§  1664.  Where  an  instrument  on  its  face  purports  to  be  a  deed,  the  solenmitieB  required  by 
law,  such  as  signing,  sealing,  delivery,  etc.,  are  presumed,  in  the  absence  of  proof  of  the  amis- 
aion.     FoUett  v.  Rose,*  3  McL.,  382. 

80') 


PRESUMPnONS.  S§  1665-1084- 


^  1665.  A  mortgage  is  prima  facie  evidence  of  indebtedness,  but  its  validity  being  disputed 
this  presumption  cannot  be  admitted  in  its  support.    Machette  v,  Wanless,*  2  Ck)lo.  Ty,  169. 

§  1666.  A  conveyance  purporting  to  be  bona  fide  and  for  a  valuable  consideration  is  pre- 
sumed to  be  so  until  the  contrary  appears.    Briggs  v.  French,  2  Sumn.,  251. 

§  1667.  A  grant  raises  a  presumption  that  the  incipient  steps  required  to  give  it  validity 
have  been  taken.     Best  v.  Polk,  18  Wall.,  112. 

§  1668.  Where  a  patent  to  land  is  regularly  issued,  it  will  be  presumed  that  all  the  usual  in- 
cipient steps  were  taken  before  the  title  was  perfected.    Bagnell  v,  Broderick,  13  Pet. ,  436. 

g  1669.  Where  a  |  atent  to  land  has  been  issued  there  is  a  presumption  of  law  that  every 
prerequisite  has  been  performed.     Polk  v.  Wendal,  9  Cr.,  87. 

g  1670.  A  grant  raises  a  presumption  of  the  existence  of  all  the  prerequisites,  and  a  land 
warrant  is  evidence  of  the  existence  of  an  entry.    Polk  v.  Wendell,  5  Wheat.,  293. 

g  1671.  A  grant  raises  a  presumption  that  every  prerequisite  has  been  performed.  Patterson 
r.  Jen^s,  2  Pet.,  216. 

g  1672.  A  patent  for  land,  issued  by  the  United  States,  is  presumptively  valid.  Such  patent 
being  also  prima /oct^  evidence  that  all  preliminary  steps  to  justify  making  it  have  been  prop- 
erly taken,  it  is  to  be  presumed  that  a  necessary  order  from  the  secretary  of  the  treasuiy  to 
the  register  of  the  land  office  to  offer  the  land  for  sale  has  been  given.  Minter  v,  Crommelin, 
18  now.,  87. 

g  1673.  In  an  action  at  law  a  United  States  patent  is  conclusive  evidence  that  the  title  to  the 
land  is  in  the  patentee.  In  an  action  of  ejectment  brought  by  the  patentee,  a  receiver*s  receipt 
for  tlie  same  tract  of  land  embraced  in  the  patent,  showing  that  it  was  entered  by  the  defend- 
ant at  the  land  office  before  the  date  of  the  patent,  is  not  admissible  evidence  for  the  defend- 
ant. A  patent  which  appears  on  its  face  to  have  been  regularly  issued  will  be  presumed  valid 
until  the  contrary  appears,  and  the  court  will  not  undertake  to  say,  from  a  mere  inspection  of 
the  handwriting,  that  the  name  of  the  president  was  not  signed  by  the  proper  person.  Park- 
ison  V,  Bracken,*  1  Bum.  (Wis.),  18. 

^  1674.  Pai)ers  which  are  shown  prima  facie  Jo  be  genuine  are  presumed  to  have  been  exe- 
cuted at  the  time  of  chek  date.    United  States  v.  Libby,  1  Woodb.  &  M.,  221. 

$  1675.  The  delivery  of  a  deed  is  presumed  to  have  been  made  on  the  day  of  its  date,  but 
this  presumption  may  be  removed  by  evidence  that  it  was  delivered  on  some  subsequent  day. 
United  States  v.  Le  Baron,  19  How.,  73. 

g  1676.  Where  conveyance  of  land  is  made  to  a  corporation  called  in  the  deed  ''The  Sul- 
phur Springs  Land  Ck>mpany,*'  it  will  be  presumed,  in  the  absence  of  evidence  on  the  sub* 
ject,  that  the  grantee  is  capable  of  taking  a  conveyance  of  real  estate.  Myers  v.  Croft,  13 
Wall..  291. 

g  1677*  The  assent  of  a  grantee  to  a  deed  which  is  clearly  for  his  benefit  may  be  presumed. 
But  if  a  consideration  is  to  be  paid,  the  assent  must  be  proved.    Hurst  r.  McNeil,  1  Wash.,  70. 

g  1 678.  A  charter  granted  to  persons  named  in  it  is  presiuned  prima  fcucie  to  have  been  applied 
for  and  accepted  by  them.  But  if  nothing  is  done  under  the  charter  for  seven  years  after  it  is 
granted,  this  is  sufficient  to  rebut  the  prima  facie  presumption  of  acceptance.  Newton  v,  Car- 
bery.  6  Cr.  C.  C,  632. 

^  1679.  The  admission  contained  in  a  grant  of  land  from  the  Mexitan  government,  that  the 
grantee  has  been  naturalized — being  a  necessary  recital  —  is  conclusive.  The  fact  that  such 
grantee  had  joined  the  forces  of  the  United  States  in  the  war  with  Mexico  is  not  sufficient  alone 
to  raise  a  presumption  that  he  meant  to  abandon  the  grant.  United  States  v.  Beading,  18 
How.,  1. 

g  1680.  Where  it  is  shown  that  a  party  claims  under  a  deed  with  a  general  warranty,  the  law 
presumes  the  title  papers  to  be  in  the  hands  of  the  warrantor ;  and  the  warrantee  is  not  required 
to  produce  them  in  evidence.  Certified  copes  are  sufficient.  Cook  v.  Hunter,*  2  Overt. 
(Tenn.),  113. 

g  1681.  Where  the  counterpart  of  a  deed  appearing  upon  its  face  to  be  an  indenture  is  pro- 
duced by  one  of  the  parties  to  it,  the  part  produced  being  signed  by  the  other  party,  it  is  pre- 
sumed that  the  original  is  in  the  hands  of  the  other  party.    Hallett  r.  Collins,  10  How.,  174. 

g  1682.  Where  the  certificate  of  the  magistrate  who  took  the  privy  examination  of  a  feme 
covert  to  a  deed  doos  not  state  that  she  was  of  the  age  of  twenty-one,  the  presumption  is  that 
8btf  was  of  full  age  until  the  contrary  is  shown.    Battin  v.  Bigelow,  Pet.  C.  C,  452. 

g  16H3.  If  one  making  an  entry  upon  land  have  a  right  to  enter  only  in  virtue  of  a  mortgage 
which  he  holds  as  assignee,  the  legal  presumption  is  that  his  entry  is  iu  that  right,  under  color 
of  bis  title,  and  that  he  intends  to  assei-t  his  right  to  the  entire  subject  of  the  mortgage,  though 
his  actual  possession,  the  lands  being  wild  and  uninclosed,  docs  not  extend  to  the  whole.  Brobst 
V.  Brock,  10  Wall.,  519. 

g  1684.  Under  tiie  statute  of  Illinoia  authorizing  execution  against  the  lands  of  a  deceased 
judgment  debtor,  provided  that  the  plaintiff  in  the  execution  gives  notice  to  the  executor  or 
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administrator,  it  is  incumbent  on  the  purchaser  under  such  an  execution  to  prorc  that  the  no- 
tice was  given,  where  he  seeks  to  use  the  title  thus  obtained  in  an  ejectment  suit  brought  by 
him.    There  is  no  presumption  that  the  notice  wa*  given.    Ransom  t?.  Williams,  3  Wall.,  813. 

S  1685.  All  titles  to  land  in  California,  except  where  land  is  covered  by  tide- waters,  or  is 
acquired  by  accretion  from  the  sea,  come  either  from  the  United  States  or  the  government 
which,  preceded  them ;  and  in  the  absence  of  proof  that  the  title  to  land  is  obtained  directly 
from  the  government,  the  legal  presumption  is  that  the  title  is  in  the  United  States.  This  pre- 
sumption is  not  only  one  which  would  arise  independent  of  any  legislation,  but  it  has  been 
expressly  declared  by  statute  in  that  state.    Patterson  v.  Tatum,  3  Saw.,  164. 

§  1686.  The  assent  to  a  private  act  of  incorporation  may  be  presumed  from  participating  in 
the  benefits  of  it.    Beaty  v.  Knowler,  4  Pet.,  152. 

}§  1687.  One  who  ships  goods  in  a  particular  trade  is  chargeable  with  notice  of  a  well-estab- 
lished usage  of  the  trade  with  regard  to  stowage,  and  is  prestuned  to  consent  to  it.  Baxter 
V,  Lei  and,  1  Blatch.,  526. 

§  1688.  In  the  absence  of  all  evidence  to  the  contrary,  in  case  of  an  absolute  assignment  of 
property  by  a  debtor  to  his  creditor  for  the  purpose  of  securing  a  pre-existing  debt,  an  assent 
will  be  presumed  on  account  of  the  benefit  he  is  to  derive  from  it.  Grove  v,  Brien,  8  How., 
429.    See  Debtor  and  Creditor. 

§  1689.  If  in  a  debtor's  assignment  to  a  trustee  for  the  benefit  of  all  the  creditors,  no  release 
or  other  condition  is  stipulated  for  in  behalf  of  the  debtor,  the  assent  of  the  creditors  to  the 
assignment  is  presumed  until  the  contrary  is  shown.  If  there  are  conditions  in  the  assignment 
the  presumption  does  not  arise.     Halsey  r.  Whitney,  4  Mason,  206. 

§  1690.  A  party,  by  his  neglect  of  an  ordinary  duty,  as  to  look  after  liis  interests  for  an  un- 
reasonable length  of  time  when  he  knows  that  his  property  is  in  the  hands  of  and  being  man- 
aged by  a  third  person,  may  be  presumed  to  have  ajiproved  of  the  management  of  tlie  person 
having  it  in  charge.     In  re  Jewett,  7  Biss.,  328. 

§  1691.  Where  tlie  name  of  an  individual  appears  on  the  stock-book  of  a  corporation  as  a 
stockholder,  the  prima  facie  presumption  is  that  he  is  the  owner  of  the  stock ;  and  in  an  ac- 
tion against  him  as  a  stockholder  the  burden  of  rebutting  the  presumption  is  u[x>n  him.  Tarn- 
bull  V,  Payson,  5  Otto,  418. 

8  1692,  Where  a  statement  is  furnished  by  an  officer  of  a  corporation  from  a  private  mem- 
orandum, and  represented  to  be  a  copy  from  the  books  of  the  corporation,  it  may  be  presumed 
that  it  was  received  as  official.    James  v.  Atlantic  Delaine  Co.,  3  Ciiflf.,  622. 

§  1693.  As  to  intent. —  A  creditor,  taking  a  security  from  his  debtor  who  is  afterwards  de- 
clared a  bankrupt,  is  bound  to  presume,  as  the  law  presumes,  that  the  bankrupt  intends  the 
natural  consequences  and  effect  of  his  acts.    Graham  v.  Stark,  3  Ben.,  520. 

§  1694.  One  who  is  conscious  of  the  act  he  commits,  and  has  the  capacity  to  comprehend 
its  nature  and  consequences,  is  presumed  to  intend  the  results  which  naturally  and  ordinarily 
follow  from  it.  So  held  in  an  action  on  a  life  insurance  policy,  where  the  insured  had  killed 
himself,  and  the  policy  contained  a  condition  declaring  it  void  in  the  event  of  the  suicide  of 
the  insured.    Gay  v.  Union  Mutual  L.  Ins.  Co.,  9  Blatch.,  143. 

§  1695.  The  intention  to  commit  an  act  of  bankruptcy  is  presumed  when  the  party  admits 
the  facts  which  legally  constitute  such  act  of  banki'uptcy.  In  re  Smith,  4  Ben.,  1.  See 
Debtor  and  Creditor. 

§  1696.  In  law  every  one  is  presumed  to  intend  the  natural  consequences  of  his  own  acts. 
Thus  if  a  debtor,  while  insolvent  or  in  contemplation  of  insolvency,  suffers  his  property  to  be 
taken  on  execution  in  such  a  manner  as  naturally  operates  to  give  a  preference,  he  is  presumed 
to  intend  such  a  preference  in  the  view  of  the  bankruptcv  act  of  1867.  In  re  Dibblee,  3  Ben., 
283. 

§  1697.  Every  one  is  presumed  to  intend  that  wliich  is  the  natural  and  necessary  consequence 
of  his  own  acts.  And  the  giving  of  a  judgment  note  by  a  debtor,  payable  one  day  after  date, 
for  a  debt  not  due,  affords  a  strong  ground  to  presume  that  the  debtor  intended  to  give  the 
creditor  a  preference  and  that  the  creditor  intended  to  obtain  it.  Clarion  Bank  v.  Jones,  21 
Wall.,  325. 

§  1 698.  Every  person  of  sound  mind  is  presumed  to  intend  the  natural,  necessary,  or  legal, 
consequences  of  his  own  act.  This  legal  presumption  may  be  cither  conclusive  or  disputable, 
depending  upon  the  nature  of  the  act  and  the  character  of  the  intention.  And  when,  by  law, 
the  consequences  must  necessarily  follow  the  act  done,  the  presumption  is  ordinarily  conclu- 
sive, and  cannot  be  rebutted  by  any  evidence  of  a  want  of  such  intention.  Thus,  where  an  in- 
solvent debtor  makes  a  voluntary  assignment  Of  all  his  property  for  the  benefit  of  his  creditors, 
it  is  an  act  of  bankruptcy  under  the  act  of  1867,  and  the  law  conclusively  presumes  the  inten- 
tion to  delay  and  defeat  the  operation  of  the  bankruptcy  act,  and  to  prevent  the  projicrty  as- 
signed from  being  distributed  under  the  provisions  of  that  act.     In  re  Smith,  4  Ben.,  1. 

§  1099.  Every  one  is  presumed  to  have  intended  wljatever  is  the  necessary  and  legitimate 
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result  of  his  acts.  Thus  if  the  escape  of  a  fugitive  from  labor  follows  as  Ihe  result  of  certain 
words  or  acts  of  a  person,  the  law  raises  the  presumption  that  it  was  intended.  Weimer  v, 
Sloane,  6McL.,  259. 

§1700.  Cwi tracts.— The  presumption  is  that  a  contract  is  to  be  performed  at  the  place 
where  it  is  made,  when  there  is  nothing  inconsistent  with  that  intention  in  its  terms  or  in  the 
explanatory  circumstances  of  its  execution.  Pritchard  v.  Norton,  16  Otto,  134.  See  g§  513, 
870. 

§  1701.  In  assumpit  against  one  for  a  portion  of  his  commissions  on  the  sale  of  a  certain 
cargo,  the  fact  that  he  has  delivered  the  cargo  to  the  owners  is  evidence  against  him  of  Uic 
receipt  of  his  commissions.     Manning  r.  Lowdermilk,  1  Cr.  C.  C,  282. 

§  1702.  The  law  will  presume,  in  the  absence  of  any  special  agreement  on  the  subject,  tliat 
the  place  where  a  commission  merchant  does  business  is  the  place  of  delivery  of  wheat  to  be 
purchased  for  his  principal.    Rice  v.  Montgomery,  4  Biss.,  75. 

g  1 708.  There  is  no  presumption  in  favor  of  a  contract  by  a  state  exempting  property  from 
taxation.    Tucker  v,  Ferguson,  22  Wall.,  527. 

g  1 704.  Strong  and  clear  proof  will  be  required  to  overcome  the  presumption  that  the  rights 
of  the  parties  to  a  contract  are  reciprocal.     Truesdale  v.  Young,  Abb.  Adm.,  891. 

§  1705.  Letters  addressed  to  a  person  at  his  known  postoffice  address,  prepaid,  and  depos- 
ited in  the  postoffice,  are  presumed  to  have  reached  their  destination  and  to  have  been  received 
by  the  person  to  whom  they  were  addressed.  This  is  not  a  conclusive  presumption,  and  it  does 
not  even  create  a  lejjal  presumi)tion  that  such  letters  were  actually  received ;  it  is  evidence 
tending,  if  credited  by  the  jury,  to  show  the  receipt  of  such  letters.  United  States  v.  Babcock,* 
8  Dill.,  571.     See  ^§  330,  510,  922. 

J5 1706.  The  postmark  on  a  letter  is  pinma  facie  evidence  of  the  place  where  it  was  depos- 
ited.   Kansas  Pacific  Railway  Co.  v.  Miller,*  2  Colo.  T*y,  442. 

§  1707.  The  general  rule  that  the  regular  postmark  is  presumptive  evidence  of  the  mailing 
of  a  letter  is  not  overthrown  by  proof  that  sometimes  envelopes  have  been  postmarked  which 
were  not  in  fact  mailed.     United  States  v,  Noelke,  17  Blatch.,  554. 

j§  1708.  Courts  do  not  presume,  from  the  mere  fact  of  a  letter's  having  been  mailed,  or  sent 
by  private  hand,  that  it  has  been  received,  even  for  the  purpose  of  laying  a  foundation  for  the 
introduction  of  secondary  evidence  of  its  contents.    Allen  v.  Blunt,  2  Woodb,  &  M.,  121. 

g  1709.  Notice  of  the  taking  of  a  deposition  in  Cincinnati  on  the  28th  of  the  month  w^as  de- 
posited in  the  postoffice  at  Cincinnati  on  the  21st,  addressed  to  the  attorney  of  the  opposite 
party  at  Chillicothe.  It  was  not  received  by  him  till  the  29th.  Held,  that  this  was  only  pre- 
Bumptive  evidence  of  notice,  and  that  the  presumption  was  overcome  by  the  fact  that  notice 
was  not  received.     Walker  t?.  Parker,*  5  Cr.  C.  C,  639. 

S  1710.  Notes. —  Contrary  to  the  general  rule  of  commercial  law,  it  is  the  presumption  in 
Massachusetts  that  a  note  is  given  in  satisfaction  of  the  debt.  But  this  presumption  may  bo 
repelled  and  controlled  by  evidence  that  such  was  not  the  intention  of  the  parties,  and  this  evi- 
dence may  arise  from  the  general  character  of  the  transaction  as  well  as  from  direct  testimony 
to  the  fact.     The  Kimball,  3^Vall.,  87.    See  ^g  260,  565,  941. 

^1711.  In  Massachusetts  and  Maine,  when  a  negotiable  security  is  taken  for  a  debt  it  is 
prima  facie  taken  as  absolute  payment.    Wallace  r.  Agry,  4  Mason,  336. 

^1712.  In  an  action  on  a  note  the  production  of  the  note  by  the  plaintiffs,  indorsed  to  them 
as  a  firm,  \b  prima  facie  evidence  of  the  existence  of  such  a  firm.  Maret  v.  Wood,*  3  Cr.  C. 
C    *> 

§  1713.  The  indorsement  of  a  promissory  note  is  prima  facie  evidence  that  it  was  indorsed 
for  full  value.    Riddle  r.  Mandeville,  5  Cr.,  322. 

^  1714.  The  possession  of  negotiable  paper  by  one  to  whom  it  is  indorsed  is  prima  facie 
proof  that  it  is  his  property.     Bank  of  Metropolis  r.  New  England  Bank,  1  How.,  234. 

ji  1715.  Tlie  holder  of  a  note  is  presumed  to  have  the  beneficial  interest  in  it,  although  he 
has  struck  out  subsequent  indorsements ;  and  a  plea  that  the  note  has  been  assigned  should  be 
supported  by  proof  that  the  beneficial  interest  is  still  in  the  assignee.  Conant  r.  Wills,  1  McL., 
427. 

g  1710.  There  is  a  presumption  in  favor  of  the  holder  of  a  note  that  the  filling  up  of  a  blank 
indorsement  related  back  to  the  time  when  the  indorsement  was  made.  Martin  r.  Kercheval, 
4McL.,  117. 

$^1717.  Where  there  is  a  promise  to  pay  by  the  indorser,  it  is  presumptive  evidence  that 
notice  was  given  to  him  in  due  time.    Sherman  r.  Clark,  3  McL.,  91. 

g  1718.  Presenting  a  bill  of  exchange  for  payment  to  the  acceptor,  who  is  a  merchant,  at 
his  place  of  business,  will  be  prima  facie  evidence  that  the  demand  was  made  at  a  proper 
time  of  day.    Wiseman  r.  Chiappella,  23  How.,  368. 

§  1719.  It  may  be  presumed  that  a  note  discounted  at  a  bank  was  at  the  bank  when  dis- 
counted ;  and  the  bank  being  the  owner  and  holder  of  the  note,  the  presumx>tion  is  at  least 
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prima  facie  that  it  remained  at  the  bank  to  be  delivered  up  when  paid.    United  States  Bank 
V.  Smith,  11  Wheat.,  171. 

$5 1720.  In  an  action  to  recover  a  balance  claimed  to  be  due  of  the  purchase  money  agreed 
to  be  given  for  property  sold  and  conveyed,  the  consideration  being  secured  by  notes,  all  but 
one  of  wMch  had  been  paid,  and  that  one  produced,  it  was  held  that  the  presumption  was  that 
the  other  notes  had  been  ^ven  up  when  paid,  and  tliat  they  need  not  bo  produced ;  and  that  it 
must  be  presumed,  from  the  fact  of  the  execution  of  the  notes,  that  the  conveyance  was  exe- 
cuted and  delivered,  until  the  contrary  was  shown.  Lyman  v.  Bank  of  United  States,  12  How., 
225. 

§  1721,  Carriers. — The  biU  of  lading  is  prima  facie  evidence  of  the  shipment  of  the  goods, 
but  this  presumption  may  be  rebutted.  And  when  thus  overcome,  the  necessary  conclusion  is, 
in  the  absence  of  proof  to  the  contrary,  that  there  were  no  more  goods  shipped  under  the  bill  of 
lading  than  are  found  on  board  with  marks  corresix)nding  to  the  biU.  The  Alice,  12  Fed.  B., 
496.    See  §^  541,  867,  1325.-    And  see  Carriebs. 

§  1 722.  A  cargo,  when  received  on  board,  is  presumed  to  be  in  good  condition  until  the  con- 
trary appears :  and  this  presumption  is  strengthened  where  the  circumstances  and  time  of  its 
detention  have  been  sufficient  to  produce  any  existing  damage  found.     Ibid,         * 

§  1 728.  Where  goods,  acknowledged  by  the  bill  of  lading  to  have  been  received  in  good  con- 
dition, are  delivered  in  a  damaged  state,  the  presumption  of  law,  without  countervailing  proof, 
is  that  the  injury  has  arisen  from  fault  or  negligence  in  the  stowage  or  transportation  in  the 
ship.  And  the  burden  is  upon  the  carrier  to  show  affirmatively  that  the  injury  was  receivefl 
by  vi8  major,  or  before  the  delivery  of  the  goods  to  the  ship,  or  at  least  to  show  circumstances 
affording  a  violent  presumption  that  the  injury  could  not  have  been  communicated  on  board 
the  ship.    The  Ship  Martha,  Olc,  140. 

§  1724.  When  goods  shipped  on  a  carrier  vessel  are  found,  on  being  unpacked,  to  be  injured, 
the  presumption,  in  an  action  by  the  owner  against  the  carrier,  is  tliat  they  were  in  good  con- 
dition when  packed,  unless  something  in  their  appearance  shows  the  contrary.  The  words  in 
the  bill  of  lading,  "  weight,  contents  and  value  unknown,"  will  not  affect  this  presumption. 
English  V.  Ocean  Navigation  Co.,  2  Blatch.,  425. 

§  1 725.  Where  a  bill  of  lading  shows  that  the  cargo  claimed  was  shipped  by  the  claimants 
at  Richmond,  the  presumption  is  that  the  claimants  were  domiciled  at  that  place.  The  Wini- 
fred, Bl.  Pr.  Caa.,  3. 

§  1726.  Lard  in  liquid  condition  and  contained  in  wooden  barrels,  shipped  on  a  carrier  ves- 
sel during  very  hot  weather,  is  not  properly  packed.  Such  jiacking  is  a  secret  defect^  and.  in 
case  of  damage,  will  rebut  the  presumption  from  tlie  statement  in  the  bill  of  lading  that  the 
goods  were  received  in  good  order.    Nelson  v.  Woodruff,  1  Black,  156. 

§  1727.  Collision. —  Where  a  vossol,  injured  by  being  run  into  by  another,  was,  at  the  time, 
lying  safely  moored  in  her  wharf,  at  a  distance  of  about  twenty  feet  inward  from  tlie  end 
thereof,  it  was  held  that  the  presumption  of  fault  was  clear  on  the  part  of  the  other,  and  that 
tlie  burden  was  upon  her  to  excuse  it.  The  Helen  R.  Ckx>per  —  The  B.  L.  Mabey,  7  Blatch., 
878.    See  g  667.    And  see  Masitime  Law. 

§  1 728. '  When  a  coUifiion  takes  place  between  a  vessel  under  sail  and  one  not  under  sail,  the 
prima  facie  presumption  is  that  the  fault  is  imputable  to  the  vessel  in  motion.  The  Scioto, 
Dav.,  850. 

§  1729.  When  a  collision  takes  place  in  daylight  between  a  vessel  under  sail  and  one  not 
under  sail,  the  pnma  facie  presumption  is  that  the  vessel  in  motion  was  in  fault.  Hall  r. 
Little,  2  Flip.,  153. 

§  1780.  Running  a  large  stear->er  on  a  dark  night  at  the  rate  of  seventeen  miles  an  hour, 
along  a  track  frequented  by  sailing  vessels,  is  conclusive  evidence  of  negligence,  unless  the 
other  party  is  clearly  in  fault.    The  Northern  Indiana,  3  Blatch.,  96. 

§  173L  In  a  collision  case  the  burden  is  on  the  vessel  through  whose  negligence  the  injuiry 
was  sustained,  to  show  that  the  loss  was  not  the  result  of  that  Injury.    The  Rebecca,  Bl.  & 

How.,  347. 

§  1782.  When  a  vessel  is  moored  to  a  wharf  and  another  vessel  collides  with  her,  there  is  a 
presumption  of  negligence  against  the  second  vessel.    The  Bridgeport,  7  Blatch.,  361. 

^  1 788.  When  a  collision  occurs  between  a  steamer  and  a  sail  vessel,  the  steamer  is  presumed 
to  be  at  fault,  unless  she  can  show  that  she  was  prevented  from  performing  her  duty  by  some 
fault  on  the  part  of  the  sail  vessel.    Farr  v.  Steamship  Famley,  1  Fed.  R.,  631. 

§  1734.  Seaworthiness, —  The  ordinary  presumption  is  that  a  ship  is  seaworthy  and  her 
machinery  in  good  order  when  slie  undertakes  a  voyage.  Pyman  v.  Von  Singen,  3  Fed.  R., 
802.    See  ^^  674,  1305. 

§  1 785.  There  is  no  presumption  arising  from  the  seaworthiness  of  the  vessel  at  the  com- 
mencement of  the  voyage  that  all  repairs  which  become  necessary  during  the  voyage  are  to  be 
attributed  to  extraordinary  perils.    Donnell  v.  Columbian  Ins.  Co.,  2  Sumn.,  366. 
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^  1 786.  If  a  vessel,  after  she  commencee  her  voyage,  becomes  unfit  to  prosecute  it,  and  has 
been  exposed  to  no  extraordinary  perils  of  the  sea,  this  circumstance  may  raise  so  strong  a 
presumption  of  her  hav^ing  been  unseaworthy  at  the  time  of  her  departure  as  to  call  upon  the 
insured,  when  suing  upon  a  policy,  to  gi^^e  strong  evidence  to  repel  the  presumption.  Cort 
r.  Delaware  Ins.  Co.,  2  Wash.,  875. 

§  1737.  Snpplies  and  repains. —  Prima  facie,  and  until  the  contrary  is  proved,  the  master 
of  a  vessel  is  presumed  to  have  acted  in  good  faith,  and  with  upright  intentions  and  reasonable 
diligence  in  making  repairs  and  giving  a  bottomry  bond  therefor.  The  Ship  Fortitude,  H 
Sumo.,  228.     See  S§  674,  1305,  1734. 

§  1788.  A  person  advancing  money  to  the  master  of  a  vessel  for  repairs,  and  taking  a  bot- 
tomry bond,  is  presumed  to  have  made  all  due  and  reasonable  inquiries  on  the  subject  which 
the  occasion  required.    Ibid, 

§  1789.  Necessary  repairs  furnished  by  material  men  to  a  foreign  ship  are  prima  facie  alien 
on  the  vessel.  But  if  the  material  man  takes  a  note  or  a  bill  of  exchange,  or  any  other  personal 
engagement,  for  the  payment  of  the  debt,  he  is  presumed  to  rely  on  this  personal  security,  and 
to  waive  his  lien,  unless  he  stipulates  that  the  liability  of  the  vessel  shall  continue.  Phelps  v. 
The  Camilla,  Taney,  400. 

g  1 740.  When  repairs  are  furnished  tea  vessel  in  a  foreign  port  a  lien  is  presumptively  raised 
against  her.  This  presumption  may  be  rebutted  by  evidence  that  there  was  no  apparent  neces- 
sity for  the  repairs  or  that  some  special  contract  for  payment  was  made.  The  agent*8  dishonored 
draft  is  not  evidence  that  the  work  was  done  on  his  personal  credit  alone.  Steamboat  Wash- 
ington Irving,  2  Ben.,  818. 

8  1 741.  The  presumption  is  that  supplies  furnished  to  a  vessel  were  given  on  the  credit  of  the 
vessel,  not  of  the  owners.    The  Prospect,  8  Blatch.,  526. 

8  1 743.  Where  one  authorized  to  procure  supplies  for  a  foreign  vessel  orders  supplies  for  the 
vessel,  that  are  used  by  the  vessel  and  necessary  therefor,  the  presumption  is  that  they  were 
furnished  on  the  credit  of  the  vessel.    The  Steamboat  Metropolis,  9  Ben.,  83. 

8  1 748.  If  material  men  holding  a  maritime  lien  upon  a  vessel  suffer  their  demand  to  sleep 
for  three  seasons  of  navigation,  with  repeated  opportunities  to  enforce  it  on  the  vessel,  and  at 
different  ports,  without  any  a'^tion  on  their  part,  and  with  no  excusatory  circumstances  ex-  * 
hibited,  the  presumption  is  strong  and  conclusive  that  they  have  waived  their  lien,  and  intend 
to  look  to  the  owner  for  payment.    The  Buckeye  State,  Newb.,  111. 

8  1 744.  Where  repairs  were  made  on  a  stranded  vessel  by  the  purchasers,  and  the  former 
owners  then  claimed  the  vessel  without  having  objected  to  the  repairs,  the  presumption  is  that 
they  acted  in  good  faith  and  were  ignorant  that  they  were  being  made.  The  Henry,  Bl.  & 
How.,  465. 

8  174o.  Enemy  property. — Gk)ods  found  on  board  an  enemy's  ship  are  presumed  to  be 
enemy's  property.    The  London  Packet,  5  Wheat.,  133.    See  War. 

8  1748.  Goods  found  on  board  an  enemy's  ship  are  presumed  to  be  the  property.of  the  enemy. 
If  a  neutral  ship  goods  on  an  enemy  vessel,  and  does  not  send  with  them  documents  which 
•hall  clearly  show  their  neutral  character,  he  cannot  be  allowed  the  indulgence  of  further 
proof.    The  Flying  Fish,  2  Gall.,  874. 

1747.  In  time  of  ^ar  everything  that  issues  from  a  hostile  country  is  prima  facie  enemy 
property ;  and  it  is  for  the  claimant  of  condemned  property  to  rebut  the  presumption.  The 
Rapid,  8  Cr.,  155. 

1 748.  Acts  of  ownership  by  any  enemy,  such  as  selection  of  master,  control  in  destination, 
and  inatractions  for  conduct  of  the  voyage,  in  the  absence  of  a  charter-party  or  other  explana- 
tion, may  repel  presumptions  of  ownership  in  a  neutral  arising  from  registry  or  other  docu- 
ments, and  will  warrant  condenmation  of  the  vessel  as  enemy  property.  The  Bermuda,*  14 
Am.  Lb  Beg.,  569. 

VI.  Admissions,  Declarations  and  Conversations. 

1 1749.  Admissions  —  In  general.  — .The  withdrawal  of  an  objection  to  the  competency  of 
a  sanrey  is  not  an  admission  of  its  legality.  United  States  v.  Low,  16  Pet.,  162;  United  States 
V.  Breward,  16  Pet.,  143.    See  i^  1155. 

g  1750.  If  a  party,  in  order  to  prevent  a  continuance  moved  for  by  the  other  on  the  ground 
of  the  absence  of  a  material  witness,  admits  that  the  absent  witness,  if  present,  would  testify 
as  stated  in  the  affidavit,  he  does  not  thereby  admit  the  fact  which  the  absent  witness  would 
testify  to,  or  preclude  himself  from  explaining  away  the  testimony  thus  admitted.  Beetor  v, 
Sardo.  2  Cr.  C.  C,  260. 

^  1 7ol.  A  decree  of  default  regularly  obtained  is  regarded  as  equivalent  to  an  admission  on 
the  record  of  the  offense  charged.    Schooner  Zavalla.  Bl.  Pr.  Cas.,  173. 
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§g  1 752-1 7«e.  EVIDENCE. 

§  1753.  A.  and  B.  were  sued  as  partners;  A.  made  default,  and  B.  pleaded  the  general  issue. 
Hdd,  that  B.  could  not  read  in  evidence  letters  written  by  A.  to  show  that  he,  B.,  was  not 
a  partner.    Champlin  v,  Tilley,*  3  Day  (Conn.),  806. 

§  1 758.  A  compromise  proposed  or  accepted  is  not  evidence  of  an  admission  of  the  amount 
of  the  debt.    Insurance  Companies  v.  Weides,  14  WalL,  875. 

§  1 754.  In  a  prosecution  against  a  collector  of  customs  for  embezzlement,  a  proposition  by 
him  to  deposit  a  certain  amount  in  the  treasury  to  secure  the  payment  of  any  amount  of  mon- 
eys which  should  be  found  in  his  hands  is  not  an  admission  of  any  amount  being  due,  but  only 
a  proposal  of  compromise.    United  States  v.  Forsyth,  6  McL.,  584. 

§  1755.  An  admission  by  the  maker  of  a  promissory  note,  to  an  indorsee,  that  he  owes  the 
debt,  made  in  the  course  of  negotiations  for  an  enlargement  of  the  time  of  payment  of  the 
debt,  is  not  made  in  an  offer  to  buy  peace,  and  is  admissible  and  sufficient  evidence  to  prove 
the  signatures  on  the  note  and  the  debt,  in  an  action  against  the  maker.  M'Niel  v,  Holbrook/ 
12  Pet,  86. 

§  1756.  In  an  action  upon  an  insurance  policy,  where  the  defendants  consented  to  a  verdict 
against  them,  subject  to  the  report  of  auditors  as  to  the  amount  of  loss,  it  was  held  that  they 
thereby  admitted  only  that  the  plaintiff  had  some  cause  of  action,  and  had  sustained  some 
damage  within  the  perils  of  the  policy,  and  did  not  admit  the  cause  of  the  loss  and  prevent 
inquiry  into  that.    Donnell  v.  Columbian  Ins.  Co.,  2  Sumn.,  866. 

§  1757.  The  owner  of  a  patent-right  granted  a  license  to  another  to  make  and  sell  the  pat- 
ented article,  upon  the  weekly  payment  of  a  certain  sum.  The  non-payment  of  this  sum  for 
four  successive  weeks  gave  the  owner  a  right  to  take  back  the  interest  conveyed.  In  a  suit 
by  the  owner  for  several  weekly  payments  in  arrear,  the  defendant  confessed  judgment.  In  a 
subsequent  suit  to  enjoin  the  defendant  from  making  and  selling  the  article,  it  was  decided  that 
the  confession  of  judgment  was  an  admission  that  the  weekly  payments  claimed  by  the 
plaintiff  in  that  suit  were  in  arrear.    Armstrong  v,  Hanlenbeck,*  8  N.  Y.  Leg.  Obs.,  43. 

§  1758.  A  confession  is  sufficient  to  sustain  a  charge  of  bigamy  in  a  civil  suit,  when  made 
imder  circumstances  from  which  no  objection  to  it  as  a  confession  can  be  implied.  Gaines  t*. 
Hennen,  24  How.,  553. 

.  §  1 759.  The  confession  of  ontry  in  an  ejectment  suit  is  sufficient  to  enable  the  plaintiff  to 
recover  damages  and  mesne  profits,  without  proof  of  entry.  Brown  t;.  Gralloway,  Pet.  C.  C, 
291. 

g  1 760.  In  the  question  of  fact  whether  one  is  owner  or  not  of  a  vessel,  a  bill  of  sale  to  him 
as  owner,  and  two  oaths  taken  on  subsequent  occasions  that  he  was  the  true  and  only  owner, 
when  opposed  by  his  oath  at  the  trial  that  he  never  had  any  interest  in  her,  constitute  a  pre- 
ponderance of  evidence.    Casey  v,  Leary,  2  Ben.,  530. 

§  1 761.  Where  indorsers  brought  suit  against  the  acceptors  of  a  bill  of  exchange,  and  the 
defendants  denied  the  indorsement,  an  affidavit  of  one  of  the  defendants,  filed  in  the  cause, 
to  procure  a  continuance,  was  held  admissible  evidence  from  which  the  jury  could  infer  an 
admission  of  the  indorsement  by  the  defendants.    Payson  v,  Coolidge,  2  Gall.,  233. 

§  1 762.  The  admissions  and  confessions  of  a  party  are  admissible  in  equity,  though  not 
charged  in  the  bill.  There  is  no  difference  between  the  rules  of  a  court  of  equity  and  those  of 
a  court  of  law  as  to  the  admission  of  such  evidence.  But  its  admission  dtny  be  subject  to  the 
qualification  that  if  one  party  should  keep  back  evidence  which  the  other  might  explain,  the 
court  may,  in  its  discretion,  give  no  effect  to  it,  without  first  giving  the  party  to  be  affected 
by  it  the  opportunity  of  controverting  it.    Jenkins  v,  E^dredge,  3  Story,  181. 

§  1 763.  In  a  collision  case  it  was  testified  by  the  witnesses  for  one  of  the  colliding  vessels 
that  the  bow-light  of  the  vessel  was  set  and  burning.  On  the  day  after  the  hearing,  the  coun- 
sel for  this  vessel,  by  direction  of  the  owners,  stated  to  the  court  that  the  bow-light,  though 
burning,  was  covered  with  a  tarpaulin.  It  was  held  that  this  statement,  although  forming  no 
part  of  the  evidence,  must  be  regarded  as  an  admission  in  the  cause.  The  Steam  Tugs  Harry 
and  May-Flower,  9  Ben.,  524 

§  1764.  when  admissible.— The  admissions  of  a  party  are  always  admissible  in  evi- 
dence against  him.  They  may  be  made  either  directly  or  by  acquiescence  in  statements  which 
if  untrue  should  be  denied.  They  may  be  by  acquiescence  in  a  written  statement  as  well  as  a  ver- 
bal one.  Thus,  where  an  account  of  the  plaintiff  against  the  defendant,  stated  in  a  letter  from 
the  former  to  the  latter,  was  traced  into  the  hands  of  the  latter,  which  account  asserted  a  lien 
upon  certain  cattle,  and  the  letter  was  not  replied  to  by  the  defendant,  it  was  held  that  tl  e 
conduct  of  the  defendant  might  be  considered  by  the  jury  as  an  admission  by  acquiescence, 
and  that  the  letter  was  admissible  in  evidence  to  show  the  extent  of  the  admission.  Smith  r. 
Kennedy,*  I  Wash.  Ty,  66. 

§  1765.  The  admissions  and  confessions  of  a  party  are  evidence  against  him.  Robinson  r. 
Wiley,  Hemp.,  38. 

g  1766.  Every  admission  is  to  be  taken  as  an  entirety  of  the  fact  which  makes  for  the  one 
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side,  with  the  qualifications  which  limit,  modify  or  destroy  its  effect  on  the  other  side.  Thus 
an  admission  by  the  officers  of  an  insurance  company  to  the  agent  of  the  claimant,  that  th» 
proofs  of  death  furnished  were  sufficient  in  form,  but  that  they  disclosed  a  case  of  suicide* 
should  be  taken  as  a  whole,  and  if  sufficient  to  establish  the  death  of  the  insured,  it  is  sufficienjk 
to  show  that  the  insured  committed  suicide.  And  it  is  error  for  the  court  to  allow  the  state- 
ment as  to  the  sufficiency  of  the  prodfs  to  be  received  as  conclusive  of  that  fact,  and,  by  its 
charge,  separate  it  from  the  accompanying  language  as  to  the  suicide,  and  hold  that  this  latter 
statement  is  of  an  independent  fact  to  be  proved  by  the  company.  Insurance  Compiuiy  v. 
Newton,  22  Wall.,  82. 

§  1767.  Admissions  are  to  be  taken  with  considerable  allowance;  but  where  there  is  a  con- 
flict in  the  evidence,  and  where  the  admissions  concern  the  subject-matter  about  which  the 
conflict  arises,  they  are  not  only  competent  but  may  control  the  conclusion.  Union  Mut.  life 
Ins.  Co.  V,  Masten,  8  Fed.  R.,  881. 

§  1768.  A  refusal  to  deny  where  a  party  is  bound  to  speak  is  equal  to  an  admission  of  th* 
chaigtfs  made  against  him ;  and  what  is  admitted  need  not  be  proved.  United  States  v.  San>- 
peryac,  Uemp.,  118. 

§  1 769.  If  the  complainant  introduce  in  evidence  the  confession  of  the  defendant,  it  may  be 
used  by  either  side.    Brown  v.  Brown,  1  Woodb.  &  M.,  825. 

§  1770.  All  admission  by  the  maker  of  a  promissory  note  that  he  owes  the  debt  is  sufficienJI 
proof  of  the  signature,  and  of  an  indorsement,  in  an  action  by  the  indorsee  against  the  maker^ 
ITNiel  V.  Holbrook,*  12  Pet.,  87. 

g  177i.  A  letter  introduced  in  evidence  as  an  admission  is  evidence  as  well  to  those  parts 
in  favor  of  the  ^arty  making  the  admission  as  to  those  against  him.  Campbell  v,  James,  17 
Blatch.,  4S.  ' 

§  1772.  The  admissions  of  a  pai*ty  to  the  record  are  just  as  competent  now  as  before  parties 
were  competent  witnesses ;  and  this,  too,  notwithstanding  the  party  has  been  sworn  and  exam- 
ined as  a  witness  on  the  trial,  and  was  not  asked  whether  he  had  made  such  admissions.  Bui 
a  not  otherwise  admissible,  and  offered  for  the  purpose  of  impeachment,  the  question  should 
be  fin t  asked  of  the  party  while  on  the  stand.    The  Stranger,  1  Brown,  281. 

^1778.  Admissions  are  not  Pj  be  rejected  because  they  are  of  conclusions  of  mixed  law  and 
fact  But  where  they  are  of  conclusions  merely,  and  not  of  facts  simply,  and  have  not  been 
a::ted  on  so  as  to  work  an  estoppel,  they  are  entitled  to  but  little  weight.     Ibid. 

§1774.  In  a  suit  by  a  passenger  to  recover  damages  for  personal  injuries  consequent  upon 
the  breaking  down  of  a  railroad  bridge,  the  subsequent  construction  of  a  new  bridge,  allow- 
ing for  more  water,  is  an  admission  that  the  first  was  inadequate,  but  not  that  there  waa  negli> 
geiice  in  building  it.    Kansas  Pacific  Railway  Co.  v.  Miller,*  2  Colo.  Ty,  442. 

§  1 775.  Due  notice  of  protest  of  a  bill  of  exchange  may  be  presumed  or  proved  from  admis* 
aoBB  of  liability  by  the  defendant.    Hyde  v.  Stone,  20  How.,  170.  , 

§1776.  A  defendant's  admission  of  liability  to  pay  is  not  conclusive  on  him,  but  is  to  ^be 
weighed  by  the  jury  in  connection  with  the  other  evidence  in  the  case.  Hurley  v,  EInnis,*  3 
Cok).  Ty,  800. 

§  1777.  The  account  of  a  city  marshal  is  an  official  admisaioa  which  is  competent  to  bind 
the  sureties  in  his  bond,  even  if  it  is  rendered  after  the  expiration  of  his  term  of  office,  if  ren- 
dered within  a  reasonable  time  after  such  expiration.  Jenness  v.  City  of  Black  Hawk,*  2  Qolo. 
Ty,  578. 

g  177$.  In  an  action  against  C,  on  a  note  executed  by  S.  and  C.  jointly,  S.  having  been  dis- 
charged in  bankruptcy,  the  admissions  of  S.  were  admitted  against  C.  Howard  v,  Cobb,^  8 
Day  (Oonn.),  809. 

S  1779.  The  acknowledgment  of  a  debt  by  one  partner  will  bind  the  firm;  but  such  an  ao* 
knowledgment  is  not  proof  of  a  partnership.    Corps  v,  Robinson,*  2  Wash.,  890. 

§  1 780.  Where  it  is  sought  to  charge  A.  and  B.  as  partners,  after  evidence  of  a  partnership 
has  b^n  given,  the  oonfessions  of  A.  may  be  proved  to  show  that  the  debt  was  a  partnership 
debt.     Garrett  t?.  Woodward,*  2  Cr.  C.  C,  190. 

g  1 781.  The  admissions  of  plaintiffs  partner,  who  has  an  interest  in  the  note  sued  on,  though 
he  is  not  named  on  the  docket,  are  admissible  to  show  the  discharge  of  the  note  during  the 
existenoe  of  the  partnership.    Weed  t;.  Kellogg,*  6  McL.,  44. 

§  1 782.  In  an  action  upon  an  alleged  partnership  note,  the  admission  of  one  of  the  alleged 
partners  to  whom  the  note  was  presented,  that  it  was  signed  by  his  partner,  is  proper  evidence, 
and  is  evidence  from  which,  together  with  an  offer  to  pay  the  note  in  property,  the  jury  may 
infer  a  joint  liability  in  the  absence  of  opposing  evidence.  Thomas  v.  Wolcott,*  4  McL.,  865. 
g  i  78S.  In  an  action  for  a  balance  of  accounts  claimed  as  due,  the  confessions  and  admissions 
of  one  of  the  parties,  consisting  of  accounts  rendered  in  a  former  controversy  on  the  same  sub- 
ject,  before  arbitrators,  are  admissible,  the  award  of  the  arbitrators  not  having  been  reoeivtd 
in  evidence  because  it  had  been  set  aside  for  irregularity.    Martin  v.  Ihmsen,  21  How.,  394. 
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%  17S4.  In  a  case  of  collision  the  admisBion  of  the  master  of  one  of  the  vessels,  based  upon 
statements  of  his  mate  and  crew,  made  at  the  time  of  the  occurrence,  attributing  the  calam- 
ity to  the  mismanagement  of'  his  own  vessel,  is  entitled  to  great  weight,  though  he  was  not 
upon  deck  at  the  time  of  the  collision.    The  Douglass,  1  Brown,  105. 

§  1785.  In  an  action  against  the  drawer  of  a  draft,  an  admission  by  an  indorser,  made  to 
counsel  of  the  plaintiff,  that  he  had  indorsed  the  draft,  which  was  not  shown  to  him  at  the 
time,  is  evidence  that  he  indorsed  the  draft,  sufficient  to  throw  the  burden  of  proof  upon  the 
other  side  to  show  that  the  admission  might  have  referred  to  another  draft  drawn  by  the  de- 
fendant.    Hyer  v.  Smith,  3  Cr.  C.  C,  437. 

§1780.  In  a  suit  against  a  city  for  breach  of  contract  in  refusing  to  receive  certain  hose,  for 
the  manufacture  of  which  it  had  contracted  with  the  plaintiff,  the  declaration  of  an  authorized 
agent  of  the  city,  who  had  participated  in  making  the  contract,  to  the  effecrt  that  he  thought 
the  city  was  liable  on  the  contract  to  a  certain  extent,  on  account  of  its  having  used  the  hose 
lor  fires,  was  allowed  to  be  proved.     Chicago  v.  Greer,  9  Wall.,  726. 

§  1787.  Whatever  has  been  acknowledged  by  a  bankrupt  before  bankruptcy  may  be  given 
in  evidence  against  his  assignees.    Marks  v.  Barker,  1  Wash.,  185,  note. 

g  1788.  The  admission  of  a  plaintiff  in  ejectment  that  she  had  no  knowledge  of  the  deed, 
under  which  action  w^as  brought,  until  more  than  fifty  years  after  its  date,  may  be  considered 
by  the  jury  in  relation  to  the  question  of  the  delivery  of  the  deed.  Buckley  v.  Carlton,*  6 
McL.,  125. 

§  1789.  Evidence  of  admissions  can  be  received  in  questions  of  boundary  as  well  as  in  other 
cases,  but  they  should  be  clear  and  unequivocal  to  have  any  effect.  It  is  always  a  suspicious 
kind  of  evidence,  and  the  jury  should  be  convinced  that  it  was  the  intention  of  the  party  to 
admit  the  fact,  being  satisfied  of  its  truth.    Polk  v,  Robertson,*  1  Overt.  (Term.),  456. 

g  1790.  In  a  suit  in  equity,  where  the  validity  of  a  deed  to  the  defendant,  executed  by  his 
father  in  consideration  of  services  and  affection,  delivered  to  a  third  person  for  the  use  of  the 
son  until  called  for,  and  afterwards  taken  back  by  the  father  on  account  of  the  advanced  age 
of  such  third  person,  and  found  among  the  papers  of  the  father  after  his  death,  was  ques- 
tioned, the  confession  of  the  son  that  the  deed  was  not  to  be  made  known  during  the  father's 
life-time,  and  his  statement  that  he  assented  to  his  father's  taking  the  deed  back  from  the  third 
person,  were  held  to  be  competent  evidence.     Brown  v.  Brown,  1  Woodb.  &  M.,  325. 

g  1 791.  Where  evidence  is  offered  to  prove  the  admissions  of  the  prisoner  of  the  facts  laid 
in  the  indictment,  not  to  have  the  effect  of  a  confession,  but  as  a  circumstance  for  the  jury, 
the  admission  need  not  be  in  writing,  or  in  the  words  of  the  prisoner.  The  witness  may  relate 
the  conversation  as  he  recollects  it.  If  the  conversation  was  in  detached  parts,  relating  to  dif- 
ferent subjects,  he  need  only  state  what  relates  to  the  matter  in  issue.  But  if  it  was  an  un- 
bcoken  chain,  the  whole  must  be  given.    United  States  v,  Wilson,  1  Bald.,  78. 

§  1792.  In  this  case  the  city  of  Portland  was  held  to  have  admitted  that  a  strip  of  land  be- 
tween Front  street  and  the  Willamette  river  was  private  property,  by  adopting  and  recognizing, 
by  its  common  council,  a  map  in  which  this  strip  was  not  included  in  Front  street,  and  by  as- 
sessing the  property  and  collecting  taxes  on  it.     Lownsdale  v.  City  of  Portland,  Deady,  89. 

g  1798.  Extorted  confessions,  or  such  as  are  not  voluntary,  should  have  no  weight  with  the 
jury.  But  in  an  action  on  a  fire  policy,  where  the  defense  is  that  the  property  was  burned  by 
the  plaintiffs,  confessions  of  the  plaintiffs,  made  from  hope  of  personal  benefit,  unaccompanied 
by  apprehensions  of  danger  or  duress,  and  not  obtained  by  promises,  are  competent  evidence 
to  be  weighed  by  the  jury,    Scott  v.  Home  Insurance  Company,  1  Dill.,  105. 

%  1794.  Declarations  of  a  grantor  at  the  time  of  executing  a  deed  are  admissible  on  th^  ques- 
tion whether  the  conveyance  was  made  with  fraudulent  intent.  Wilcoxen  v.  Morgan,*  2  Cola 
T»y,475, 

§  1 795.  An  admission  that  a  vessel  was  in  a  foreign  port  when  supplies  were  furnished  to 
her  is  an  admission  that  there  was  an  apparent  necessity  for  the  credit  of  the  vessel,  and  this 
raises  a  presumption  that  a  lien  on  the  vessel  was  relied  upon.  Steamboat  Washington  Irving, 
8  Ben.,  823. 

%  1 796.  In  a  suit  by  seamen  against  the  owners  for  their  wages,  the  confessions  of  the  master  as 
to  the  contract  of  service  are  admissible  in  evidence,  although  not  a  part  of  the  rea  gestCB,  the 
master  himself  being  personally  liable  for  the  wages.    The  Enterprise,  2  Curt.,  317. 

g  1 797.  Where  a  fact  is  charged  and  put  in  issue  in  a  bill  in  e<  a  ty,  the  examination  of  wit- 
nesses to  the  confessions,  conversations  and  admissions  of  the  defendant  are  admissible  to  prove 
the  fact,  although  such  confessions,  conversations  and  admissions  are  not  expressly  chai^ged  in 
the  bill  as  evidence  of  such  fact.    Smith  v.  Bumham,*  2  Sunm.,  612. 

§  1 798.  — -  not  admissible. —  Evidence  of  confessions,  especially  when  it  goes  to  the  whole 
merits  of  the  case,  is  open  to  much  objection.    Smith  v.  Burnham,  8  Sunm.,  485. 

%  1799.  Evidence  made  up  of  conversations  and  loose  confessions  is  too  indefinite  and  unre- 
liable to  authorize  a  court  of  equity  to  execute  a  contract,  when  sustained  only  by  such.    Ibid, 
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ADMISSIONS,  DECLARATIONS  AND.  CONVERSATIONS,    §§  1800-1817. 

^  1 SOO.  An  admission  against  the  gOTemment,  made  by  a  public  officer  in  a  letter  net  officially 
relatiDp;  to  the  transaction,  is  not  competent  evidence.    Water's  Case,*  4  Ct.  CI.,  389. 

(^  ISOl.  The  admissions  of  one  defendant  are  not  evidence  against  his  co-defendant.  Buck- 
ingham V.  Burgess,  3  McL.,  549. 

§  1 803.  To  affect  a  party  by  evidence  that  a  statement  was  made  in  his  presence,  which  he 
did  not  deny,  the  circumstances  must  be  such  a^  naturally  called  on  him  for  a  denial,  if  the 
statement  was  untrue.  Otherwise  it  cannot  be  assumed  that  he  acquiesced  in  the  statement. 
And  when  a  person,  not  a  party,  in  a  court  of  justice,  hears  a  statement  made  by  counsel  to 
the  court,  he  is  not  called  upon  to  deny  it,  and  would  not  be  allowed  to  do  so.  Carr  v.  Hilton. 
1  Curt..  390. 

§  1S03.  The  opinion  of  an  a^jent,  based  upon  past  occurrences,  is  never  to  be  received  as  an 
admission  of  the  principal,  and  this  is  doubly  true  when  tiie  agent  was  not  a  party  to  those 
occurrences.  Thus,  in  an  action  upon  an  insurance  policy,  it  cannot  be  proved  that  the  agent 
of  the  company,  after  visiting  the  place  of  the  death  of  the  insure<l  and  examining  into  the 
liability  of  the  company  on  the  policy  sued  on,  expressed  his  opinion  to  the  witness  that  it 
would  be  best  for  the  company  to  accept  the  situation  and  pay  the  amount  of  the  policy.  In- 
surance Company  v.  Mahone,  21  Wall.,  153. 

^  1S04.  Admissions  by  an  agent  of  a  tanning  firm,  of  the  receipt  of  certain  numbers  of  hides, 
are  admissible  evidence,  although  the  receipts  are  not  given  on  the  arrival  of  each  lot  of  hides, 
but  aft^*r  a  considerable  number  have  been  received.    BaiTy  v,  Foyles,*  1  Pet.,  315. 

^  1805.  In  an  action  against  an  insolvent,  which  is  defended  by  his  assignees  under  the  state 
insolvent  law,  his  admissions  made  after  the  assignment  of  his  property  cannot  affect  his  as- 
signees. Esj)ocially  is  this  reasonable  wliere  the  insolvent  is  related  to  the  other  party,  and 
cliarged  with  collusion  with  him  to  defeat  his  other  creditors,  and  is  therefore  hostile  to  the 
course  pursued  by  his  assignees.     Whitmore  v.  Murdtwk,  8  Wcx)db.  &  M.,  380. 

^  I81)<k  In  an  action  by  a  guest  against  an  inn-keeper  for  the  loss  of  property  placed  in  the 
coat-room,  evidence  tliat  the  boy  in  charge  of  the  coat-room  admitted  tliat  he  stole  the  prop- 
erty camiot  be  received.     Elcox  v.  Hill.  8  Otto,  218. 

^  1807.  The  assertion  of  a  fact  by  a  bankrupt's  wife  in  his  |)resence,  and  denied  by  him,  can- 
not be  given  in  evidence  to  impeatth  his  testimony.     In  re  McCarthy,*  5  Law  Rep.,  322. 

^  1S08.  In  an  action  for  the  infringement  of  a  patent,  minutes  of  a  company  of  which  the 
plaintiffs  are  members  may  be  read  to  ])rove  that  the  plaintiffs  were  not  the  original  inventors, 
and  that  the  article  was  in  use  before  tlie  alleged  invention.  The  minutes  being  road  for  this 
purpose,  the  plaintiffs  cannot  read  other  entries  in  the  minute  book,  to  show  that  tiie  company 
at  a  subso<penc  time  acknowledged  the  plaintiffs  to  be  Uie  original  inventors,  the  defendant 
not  being  a  member  of  that  company.  The  minutes  of  other  companies  of  which  the  ])laint- 
iffs  are  not  members  cannot  be  read  by  the  defendant  against  them  for  any  purpose.  Pennock 
V,  Dialogue,  4  Wash.,  538. 

§  1 8U0.  Where  there  was  a  subscribing  witness  to  a  note  and  he  was  not  produced.,  evidence 
of  the  confession  of  the  defendant  that  the  note  was  his  was  held  inadmissible.  Smith  v, 
Carolin.*  1  Cr.  C.  C,  99. 

g  1810.  There  being  a  dispute  concerning  a  seaman*s  claim  to  wages,  an  offer  of  the  master 
to  pay  them  is  not  an  admission  that  they  are  due.     The  Martha,  Bl.  &  How.,  151. 

$§  1811.  There  is  no  instance  of  a  decree  being  made  in  favor  of  a  party  seeking  to  redeem 
from  a  mortgage  after  the  elapse  of  more  than  twenty  years,  u|x>n  the  parol  acknowledgments 
and  verbal  confessions  of  the  mortgagee,  within  the  twenty  years,  treating  the  conveyance  as 
a  mortgage.     Dexter  v.  Arnold,  3  Sumn.,  152. 

g  lSl:f. admissions  In  pleadings. —  Allegation^  in  pleading  are  admissions  by  the 

pleader,  and  need  no  proof  unless  denied  and  put  in  issue ;  and  as  against  the  ple'ader  will  al- 
ways be  taken  as  matter  conceded.  Fashion  v.  Wards,  6  McL.,  152;  The  Pacific  and  Brig 
FaHbion,  Newb..  8.    See  Pleading. 

^  1813.  The  averment  of  citizenship,  in  order  to  support  the  jurisdiction  of  a  federal  court, 
ne«^  not  be  proved,  unless  it  is  denied  in  the  plea  or  answer.     Hilliard  r.  Brevoort,  4  McL.,  24. 

g  1814.  An  allegation  in  the  libel  not  denied  in  the  answer  is  admitted,  and  no  proof  can  be 
offered  to  contradict  it.    The  William  Harris,  1  Ware,  367. 

§§  18 Id.  Where  an  instrument  sued  on  is  admitted  by  the  pleading  of  the  opposite  party,  it 
may  be  read  as  it  appears  upon  its  face,  without  pr(X)f.    Benedict  v,  Maynard,  6  ^IcL.,  21. 

g  1810.  In  an  action  for  services  rendered,  where  the  plaintiff  files  his  ac*count  as  a  part  of 
his  declaration,  the  whole  account  is  to  be  received  and  read  in  evidence,  that  which  makes 
for  the  plaintiff  as  well  as  that  which  makes  for  the  defendant.     Bell  v.  Davis,  3  Cr.  C.  C,  4. 

g  I8l7.  Where  a  bill  alleges  that  a  deed  bears  a  certain  date,  but  not  tliat  it  was  delivered 
at  that  date,  an  admission  of  the  allegation,  by  failure  to  deny  it  in  the  answer,  does  not  pre- 
clude the  respondent  from  proving  that  the  deed  was  fraudulently  antedated.  Holbrook  v. 
Worcester  Bank.  2  Curt.,  244. 
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1S1S-1S86.  EVIDENCE. 

§  1818.  The  admission  of  facts  by  a  demurrer  cannot  bind  the  party  in  another  case  where 
the  same  facts  are  in  issue.    Auld  v.  Hepburn,  1  Cr.  C.  C,  166. 

§  1819.  Pleading  to  the  merits  is  an  admission  of  the  corporate  capacity  of  the  plaintiffs. 
Conard  v.  The  Atlantic  Insurance  Ck>.,  1  Pet.,  386. 

§  1820.  Pleading  to  the  merits  in  an  action  by  a  corporation  admits  not  only  the  competency 
of  the  corporation  to  sue,  but  to  siie  in  the  particular  action  which  is  brought.  Society  for  the 
Propagation,  etc.,  v.  Town  of  Pawlet,  4  Pet.,  480. 

^  1821.  In  debt  upon  a  single  bill,  upon  a  plea  of  payment,  the  bill  need  not  be  produced  in 
evidence;  the  plea  admits  its  execution.    Turner  v.  White,  4  Cr.  C.  C,  465, 

^  1 822.  It  is  held  that,  where  the  defendant  in  au  action  ^n  a  promissory  note  is  required  by 
law  to  deny  his  signature  under  oath,  the  failure  to  file  such  an  affidavit  is  an  admission  of 
all  the  facts  which  appear  upon  the  face  of  the  note ;  and  that,  the  note  having  been  given  to 
the  plaintiffs  as  partners,  the  partnership  need  not  be  proved.    Pratt  v.  Willard,  6  McL.,  27. 

g  1.S28.  A  justification  set  up  to  a  suit  in  admiralty  for  assault  admits  the  fact  of  assault. 
Tread  well  v.  Joseph,  1  Sumn.,  390. 

g  1 824.  In  an  action  on  a  charter-party,  aHeglng  non-payment  of  a  particular  sum  earned 
by  tlie  vessel  at  a  particular  time,  a  plea  alleging  generally  that  the  defendant  has  paid  all  such 
sums  of  money  as  were  to  become  due  and  payable  from  him  according  to  the  tenor  and  effect 
of  the  articles  of  agreement,  does  not  confess  the  count,  and  relieve  the  plaintiff  of  the  burden 
of  proving  the  allegations  of  his  declaration.    Simonton  v.  Winter,  5  Pet.,  141. 

§  1 825.  A  mere  statement  by  the  defendant  in  an  answer  in  chancery,  that  he  has  no  knowl- 
edge that  the  fact  is  as  stated,  without  any  answer  as  to  his  belief  concerning  it,  is  not  such 
an  admission  as  can  be  received  as  evidence  of  the  fact.     Brooks  v.  Byam,  1  Story,  296. 

§  1826.  An  answer  in  equity  denying  an  allegation  in  the  bill  must  be  taken  as  true  unless 
contradicted  by  one  witness  and  corroborating  circumstances.  Higbie  v.  Mopkins,  1  Wash.,  230. 

^  1827.  It  is  an  established  rule  of  evidence  in  equity  that  where  an  answer  which  is  put  in 
iasue  admits  a  fact,  and  insists  upon  a  distinct  fact  by  way  of  avoidance,  the  fact  admitted  is 
established,  but  the  fact  insisted  upon  must  be  proved ;  otherwise  the  admission  stands  as  if  the 
fact  in  avoidance  had  not  been  averred.    Clements  v.  Moore,  6  Wall.,  299. 

§  1828.  If  a  purchaser  ot  reil  estate  confess  in  his  answer  to  a  bill  in  equity  against  him,  or 
in  wi-iting  under  his  hand,  that  the  money  so  laid  out  was  the  money  of  the  person  claiming 
tihe  benefit  of  the  purchase,  it  is  sufficient  evidence  to  establish  a  resulting  trust.  Philips  v. 
Crammond,  2  Wash.,  441. 

§  1829.  The  admissions  of  a  bankrupt  in  an  answer  in  chancery  are  evidence  against  him 
on  the  hearing  of  objections  to  his  diBcharge.    In  re ,  a  Bankrupt,*  1  N.  Y.  Leg.  Obs.,  349. 

§  1830.  Declaratious  — III  general. —  The  declarations  of  a  party  given  in  evidence  cannot 
be  explained  by  what  he  said  at  a  subsequent  day  respecting  such  declarations.  Blight  v. 
Ashley.  Pet.  C.  C,  15.    See  ^  1155. 

§  1831.  A  single  declaration  may  be  made  in  such  a  manner  as  to  outweigh  many  others  to 
the  contrary  by  the  same  person  as  to  the  same  fact.  But  if  the  many  contrary  declarations 
are  associated  with  other  proofs  bearing  upon  the  same  point,  derived  from  other  sources,  which 
are  stronger  than  any  proofs  which  can  be  connected  with  the  single  declaration,  the  many  will 
outweigh  the  one.     Patterson  v.  Gaines,  6  How.,  550. 

§  1832.  Declarations  which  would  be  admissible  against  the  person  making  them  to  disprove 
his  title  are  admissible  against  a  person  relying  on  the  title  of  the  person  making  the  declarations. 
Gaines  v.  Relf,*  12  How.,  472. 

§  1883.  The  declarations  of  a  witness  not  under  oath  are  not  admissible  against  the  witness* 
declarations  on  oath.    Harper  v.  Reily,*  1  Cr.  C.  C,  100, 

g  1834.  Statements  made  by  one  party  to  a  fraud,  though  made  in  the  absence  of  the  other, 
are  admissible  in  evidence  against  liim,  if  they  were  part  of  the  re«  geatce,  or  were  afterwaxds 
assented  to  by  him.    Rea  v,  Missouri.*  17  Wall.,  544. 

§  18'i5.  Confessions  of  the  respondent  put  in  evidence  by  the  complainant  may  be  used  by 
either  side.    Brown  v.  Brown,  1  Woodb.  &  M.,  325. 

g  lS3li, citizenship  — Domicile.— The  treaty  of  Guadalupe  Hidalgo  having  given  Mex- 
ican citizens  residing  in  the  ceded  territory  the  right  either  to  retain  the  rights  of  Mexican 
citizens  or  acquire  those  of  American  citizens,  and  having  declared  that  they  should  make 
this  election  within  one  year,  and  that  those  remaining  after  that  time  without  declaring  their 
intention  to  retain  the  character  of  Mexican  citizens  should  be  considered  to  have  elected  to 
become  citizens  of  the  United  States,  it  was  held  that  a  Mexican  citizen  who  by  his  continued 
residence  and  failure  to  declare  his  election  had,  according  to  the  rules  of  evidence  laid  down 
by  the  treaty,  become  prima  facie  a  citizen  of  the  United  States,  might  be  shown  to  be  a  sub- 
ject of  Great  Britain  and  not  a  citizen  of  the  United  States  by  his  acts  and  declarations  made 
ante  litem  motam  and  after  the  expiration  of  the  year.  Tobin  v.  Walkinshaw,  1  McAJ.,  186. 
See  §  268.    See,  also,  Citizens;  Courts;  Domicile. 
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ADMISSIONS,  DECLARATIONS  AND  CONVERSATIONS.    §g  IBS  7- 18511., 

§  1S87.  Declarations  which  are  a  part  of  the  res  gestcR  are  admissible  in  evidence  to 
show  the  intention.  And  the  instances  are  numerous  where  the  declarations  of  a  person 
made  in  changing  a  residence  have  been  received  as  evidence  of  an  intention  to  make  the 
change  permanent,  and  to  rebut  the  presumption  that  it  was  made  for  temporary  purposes. 
Bat  the  admission  of  such  declarations  is  somewhat  in  the  discretion  of  the  court,  and  is  sub- 
ject to  the  rule  that  a  person  will  not  be  allowed  by  his  declarations  to  make  a  case  for  him- 
self. Thus  where  the  plaintiff,  a  retsident  of  Illinois,  came  to  Michigan  and  instituted  a  suit  in 
a  state  court,  which  was  removed  to  the  federal  court  on  account  of  the  non-residence  of  the 
plaintiff,  and  the  plaintiff  thereupon  submitted  to  a  nonsuit,  and  instituted  a  new  suit  for  the 
same  cause  in  the  state  court,  which  was  likewise  removed  to  the  federal  court  upon  the  peti- 
tion of  the  defendant,  the  declarations  of  the  plaintiff,  made  after  her  arrival  in  Michigan,  as 
to  her  intention  to  become  a  citizen,  were  rejected  as  having  been  made  with  a  design  thereby 
to  establish  a  new  domicile,  and  thus  enable  herself  to  sue  in  the  state  court.    Doyle  v,  Clark, 

1  Flip.,  sae. 

§  IHSS*  The  declarations  of  a  person  in  explanation  of  his  overt  acts  may  be  received  on  the 
question  of  his  domicile.    Prentiss  v.  Barton,  1  Marsh.,  889. 

§  1899.  Declarations  of  an  intention  to  change  the  domicile  are  of  no  weight  when  contra- 
dieted  or  rendered  doubtful  by  a  continuance  of  the  original  residence.  The  Venus,  8  Or., 
253. 

§  1810.  Court  below  charged  the  jury  that  merely  speaking  of  a  place  as  home,  without  any 
act  showing  an  intention  to  return  to  it,  would  amount  to  nothing  as  proof  of  domicile.  But 
if  acts  and  declarations  concur,  continued  for  many  years,  it  is  conclusive  proof  of  the  fact  of 
domicile.    Charge  held  correct.    Pennsylvania  v,  Ravenel,  21  How.,  103. 

g  1S41. husband  and  ifife. —  In  an  action  by  a  husband  and  wife  for  alleged  injuries 

to  the  wife  received  through  the  negligence  of  the  defendant,  the  statements  made  by  the  wife, 
on  the  morning  after  the  injury  and  on  several  successive  days  subsequent  thereto,  in  regard 
to  the  state  of  her  health  and  injuries,  may  be  proved.  The  fact  that  the  wife  may  be  exam- 
ined as  a  witness  at  the  trial  does  not  change  the  rule.    Sanders  v.  Reister,*  1  Dak.  Tj,  151. 

g  1842.  The  declarations  of  a  husband  that  he  had  buried  certain  gold  where  his  wife  and 
her  brother  could  find  it,  heli  insufficient  to  prove  as  against  her  that  there  was  such  hidden 
treasure  within  her  power,  or  that,  taking  advantage  of  her  knowledge,  she  took  it  into  her 
poflsession.    Pulliam  v.  Pulliam,  10  Fed.  R.,  23. 

S  1848. of  ancestor,  on  a  qnestion  of  freedom.  —  On  a  petition  for  freedom  the  decla- 
ration of  the  ancestor  while  held  as  a  slave  cannot  be  given  in  evidence  to  prove  that  the  ances- 
tor came  from  England.  The  declaration  of  a  deceased  person  that  the  ancestor  was  free  is 
evidence  that  she  was  iu  fact  free,  that  is,  not  actually  holden  in  slavery.  Queen  v,  Neale,  2 
Or.  C.  C,  8.    See  §  1487. 

g  1844. marriage,  and  legitimacy  ofchfldren.^The  declaration  of  a  mother,  who  is 

still  alive,  is  incompetent  evidence  on  the  question  of  the  legitimacy  of  her  issue.  The  decla- 
rations of  the  man  supposed  to  be  the  father,  if  the  child  .is  illegitimate,  are  also  inadmissible, 
when  he  is  not  proved  to  be  dead.    Stegall  v,  Stegall,  2  Marsh.,  256.    See  ^^  936,  1505,  1510. 

§  1845.  The  declarations  of  a  deceased  husband  that  his  wife*s  mother  and  father  were  not 
married  to  each  other  are  admissible  as  evidence,  in  an  action  where  the  wife  claims  as  heir 
of  her  father.    JeweU  v.  Jewell,  1  How.,  219. 

§  1840.  The  declarations  of  a  father  as  to  the  maternity  of  his  child  are  admissible  and  com- 
petent evidence ;  but  the  circumstances  under  which  they  were  made,  and  the  weight  to  be 
attached  to  them,  are  matters  for  the  jury.     United  States  v.  Sanders,  Hemp.,  483. 

^  184 7.  Declai'ations  of  a  decedent,  contained  in  letters  shown  to  have  been  written  by  him, 
are  competent  to  show  his  marriage.    Kansas  Pacific  Railway  Co.  v.  Miller,*  2  Colo.  Ty,  442. 

S§  1 N48.  Documents  found  among  one^s  effects,  setting  forth  his  marriage  and  the  birth  of  his 
children,  although  they  purport  to  be  copies  from  official  registers,  and  there  is  no  proof  of  their 
authenticity,  are  admissible  as  the  party's  declarations  to  prove  the  marriage  and  the  legiti- 
macy of  the  children.    Ibid, 

§  184').  M.,  claiming  to  be  the  legitimate  daughter  of  C,  brought  suit  against  his  representa- 
tives to  recover  property  claimed  by  her  as  his  heir.  They  contended  that  her  mother  was  the 
lawful  wife  of  D.  at  the  time  she  married  C,  and  that  her  marriage  was  void.  M.  claimed 
that  the  marriage  of  her  mother  to  D.  was  void,  because  D.  had  another  wife  living  at  the 
time.  Held,  that  D.*s  confession  of  bigamy  was  not  admissible  in  evidence  as  against  C.'s  rep- 
resentatives.   Gaines  v.  Relf,*  12  How.,  472. 

g  1850.  On  the  question  of  the  legitimacy  of  persons  claiming  to  be  the  heirs  of  a  deceased, 
the  declarations  of  a  deceased  member  of  the  family  are  admissible.  But,  before  the  declara- 
tions can  be  admitted,  the  relationship  of  the  declarant  to  the  family  must  be  established  by 
other  testimony.  And  the  declarations  of  a  person  belonging  to  another  family,  and  con- 
nected to  the  family  in  question  only  by  the  intermarriage  of  a  member  of  each,  are  not  so 
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admissible.  The  fact  of  the  marriage  of  the  parentis  of  the  persons  claiming  to  be  heirs  of 
their  father  being  the  question,  it  .is  not  sufficient  to  establish  a  relationship  between  the  declar- 
ant and  their  mother.    Blackburn  v.  Crawfords,  3  Wall.,  175. 

§  1851.  by  assignor. —  The  declarations  and  admissions  of  an  assignor  after  he  has 

parted  with  his  interest  in  personal  property  are  inadmissible  either  to  show  a  want  of  title  in 
him,  or  to  affect  the  quality  of  the  article,  or  to  impair  the  right  of  the  purchaser  in  any  re- 
spect. So  held  with  reference  to  the  declarations  of  the  patentee  of  an  invention,  after  he  had 
assigned  his  right,  to  the  effect  t^at  the  invention  had  been  abandoned  and  was  worthless. 
Many  v.  Jagger,  1  Blatch.,  872. 

§  1852.  of  a  bankrupt. —  In  an  action  of  trover  by  an  assignee  in  bankruptcy  against 

the  bankrupt  and  another  for  the  conversion  of  goods  belonging  to  the  estate,  the  declarations 
of  the  bankrupt  are  admissible  in  evidence  against  him.  Carr  v.  Gale,  «5  Woodb.  &  M.,  88. 
See  §.:$  626.  830. 

§  1858.  In  a  suit  by  an  assignee  in  bankruptcy  to  recover  of  a  creditor  of  the  bankrupt  a 
sum  of  money  paid  to  him  witliin  four  montiis  before  the  commencement  of  the  proceedings 
in  bankruptcy,  assuming  that  there  was  sufficient  proof  of  a  conspiracy  between  the  bankrupt 
and  the  creditor  to  give  the  latter  a  fraudulent  preference,  to  lay  the  foundation  for  the  intro- 
duction of  such  evidence,  the  declarations  of  the  bankrupt  with  regard  to  the  transaction, 
made  at  and  before  the  time  of  the  payment,  were  held  admissible  in  evidence  against  the  de- 
fendant, although  not  made  in  his  presence  or  brought  to  his  knowledge.  Nudd  v.  Burrowb, 
1  Otto,  426. 

§  1854.  Declarations  of  a  bankrupt  as  to  the  title  to  certain  property  were  held  admissible 
evidence  in  a  suit  between  the  assignee  and  a  third  person,  as  declarations  made  by  the  bank- 
rupt while  in  conspiracy  with  such  third  person  to  conceal  the  property,  and  this  transaction 
baing  relied  on  as  part  of  the  res  geatce.    In  re  Clark,  9  Blatch.,  379. 

§  1855.  In  an  action  by  an  assignee  in  bankruptcy  against  the  banki'upt,  and  one,  under 
whose  name,  according  to  the  plaintiff's  theory,  property  of  the  bankrupt  has  been  placed,  to 
defraud  creditors,  the  schedule  annexed  to  the  petition  in  bankruptcy  is  not  admissible  to  prove 
the  property  to  be  in  the  defendant  in  whose  name  it  has  been  placed,  since  it  is  the  mere  dec- 
laration of  the  bankrupt,  and  therefore  not  admissible  in  his  own  favor,  or  in  favor  of  the 
oaier  defendant  t9  disprpve  the  fraud.    Carr  v.  Gale,  Da  v.,  328. 

§  1858.  debtor  and  creditor  —  Fraud.— In  a  suit  by  creditors  to  set  aside  a  sale  for 

fraud,  the  declarations  of  the  vendor,  made  after  the  sale,  are  not  competent  evidence  again&t 
the  purchaser.    Clements  v.  Moore,  6  Wall.,  299.    See  gg  244,  606,  1531. 

§  1857.  The  declarations  of  a  debtor,  as  to  the  fraudulent  character  of  his  marriage  con- 
tract, are  not  evidence  against  the  other  parties  to  the  contract.  Magniac  &  Co.  v.  Thompson, 
1  Bald.*,  357. 

g  1858.  In  replevin  for  a  slave  taken  by  the  defendant  as  marshal,  by  virtue  of  an  execution 
against  the  mother  of  the  plaintiff,  the  mother  having  executed  a  bill  of  sale  of  the  slave  to 
t  le  plaintiff,  and  this  bill  of  sale  being  charged  to  be  in  fraud  of  creditors,  the  declaration  of 
the  mother,  made  shortly  before  the  execution  of  the  bill  of  sale,  to  the  effect  that  she  would 
CDnvey  away  all  her  property  so  that  the  creditor  could  not  recover  his  debt,  was  received  in 
evidence.    Bowie  v.  Hunter,  4  Cr.  C.  C,  699. 

g  1859.  parties  to  bills  and  notes. —  In  an  action  by  an  indorsee  of  a  note  against  the 

maker,  the  declarations  of  the  payee,' made  after  the  date  of  the  note  and  before  he  parted 
with  it,  may  be  proved  by  the  defendant.  And  after  the  defendant  has  proved  that  such  dec- 
1  irations  were  made  after  the  date  of  the  note  and  before  suit  brought,  the  burden  is  upon  the 
plaintiff  to  show  that  the  note  was  passed  away  by  the  payee  before  he  made  the  declarations. 
Sach  declarations  are  admitted  because  the  payee  cannot  be  compelled  to  testify  on  account  of 
his  interest.  Commercial  and  Farmers*  Bank  of  Baltimore  v,  Patterson,  2  Cr.  C.  C,  346.  See 
g§  260,  565,  941,  1710. 

^  1860.  Declarations  made  by  the  holder  of  a  promissory  note  or  chattel,  while  he  held  it. 
are  not  competent  evidence  in  a  suit  upon  it  or  in  relation  to  it  by  a  subsequent  owner.  Dodge 
V.  Freedman's  Savings  and  Trust  Co.,  3  Otto,  379. 

§  18ttl.  — r-  boundary  —  Deceased  persons.—  In  questions  of  private  boundary,  declarations 
of  particular  facts,  a^  distinguished  from  reputation,  made  by  deceased  persans,  are  not  ad- 
missible unless  they  were  made  by  persons  who,  it  is  shown,  had  knowledge  of  what  they 
spoke,  and  who  were  on  hand,  or  in  possession  of  it,  w^hen  the  declarations  were  made.  To 
ba  evidence,  they  must  have  been  made  when  the  declarant  was  pointing  out  or  marking 
the  boundaries  or  discharging  some  duties  relating  thereto.  Hunnicutt  v.  Peyton,  12  Otto. 
833. 

§  1862.  It  is  not  competent  to  prove  the  declaration  of  a  chain  carrier,  since  deceased,  made 
long  after  the  survey,  as  to  the  particular  points  of  the  survey.    Ellicott  v.  Pearl,  1  McL.,  206. 

§  1868.  In  examining  any  ancient  historical  fact  of  public  interest,  if  unable  to  procure  t«s- 

312 


ADMISSIONS,  DECLARATIONS  AND  CONVERSATIONS.     §§  1864-1876. 


timouj  fr  >m  living  persons,  the  declarations  of  deceased  persons,  living  about  the  time  of  the 
facta  in  question,  will  be  received.     Fisher  v.  Carter,*  1  Wall.  Jr.,  82. 

§  ls64.  The  deposition  in  a  previous  suit,  of  a  person  since  deceased,  contained  in  a  record 
from  the  general  court  of  Maryland,  was  admitted  as  the  declaration  of  a  deceased  person. 
Negro  Joice  v.  Alexander,  1  Cr.  C.  C,  528. 

j5  1S05.  In  trespass  quare  clausum,  the  defendant  having  shown  in  evidence  the  declarations 
of  one  deceased  on  a  question  of  boundary,  in  support  of  defendant's  location,  the  plaintiff 
was  allowed  to  show  such  person's  declarations  to  the  contrary.  Pancoast  v.  BaiTy,  1  Cr.  C. 
C,  176, 

§  1866. consignee. —  In  a  libel  for  the  forfeiture  of  a  vessel  for  removing  timber  from 

the  public  lands  contrary  to  the  act  of  March  2,  1831,  the  declarations  of  the  consignee  of  the 
charterer  are  inadmissible  to  create  a  forfeiture,  the  master  bein^  charged  by  the  libel  with 
the  commission  of  the  unlawful  act.    The  Schooner  Cherokee,*  13  N.  Y.  Leg.  Obs.,  33. 

^1867.  parties  to  deeds. —  The  declarations  of  a  party  to  a  deed  or  will,  whether  prior 

or  subsequent  to  its  execution,  are  nothing  more  than  hearsay  evidence,  and  cannot  be  re- 
ceived either  to  control  the  construction  of  the  instrument,  or  to  support  or  destroy  its  validity. 
Stevens  v.  Vaucleve,  4  Wash.,  262.     See  gS  890,  1015,  1292,  1661. 

§  1888.  The  declarations  of  a  grantor,  impeaching  his  deed,  are  not  competent  evidence  for 
that  purpose.    Merrill  r.  Dawson,  Hemp.,  568. 

^'  1  S6i^  The  statement  of  a  grantor  of  laud,  made  after  the  conveyance,  is  not  admissible  to 
invalidate  his  deed.    Steinbach  v,  Stewart,  11  Wall.,  563. 

g  1870.  The  acts  and  declarations  of  a  grantor,  subsequent  to  the  making  of  the  deed,  are 
not  evidence  to  prejudice  the  title  of  the  grantee.  But  in  a  proceeding  in  equity  to  set  aside 
the  dee<i  as  fraudulent,  they  are  admissible  to  disprove  or  discredit  the  answer  of  the  grantor, 
and  to  this  extent  bear  upon  the  whole  merits  of  the  case.  Venable  v.  Bank  of  the  United 
States,  2  Pe|.,  107. 

^  187  i .  In  an  ejectment  suit,  the  declarations  of  the  plaintifTs  lessor  that  he  had  not  author- 
ized his  name  to  be  used,  and  that  he  had  no  claim  upon  or  interest  in  the  premises  at  the 
time,  are  not  comj)etent  evidence  to  show  the  title  to  be  out  of  him ;  and,  if  competent,  would 
be  too  vague.    Wilkes  t%  Elliot.  5  Cr.  C.  C,  611. 

§  1872.  Stephen  Jumel,  the  owner  and  possessor  of  a  certain  estate,  conveyed  a  part  of  the 
lands  to  trustees  for  the  separate  use  of  his  wife,  and  also  gave  her  a  power  of  attorney  to 
manage  his  affairs,  and  sell  all  or  any  part  of  his  real  estate.  His  wife  Eliza,  acting  under 
this  power,  made  conveyances  by  which  all  his  lands,  except  a  certain  tract,  were  transferred 
ia  fee  to  her  adopted  daughter,  and  also  executed  a  power  of  appointment  contained  in  the 
t  aist  deed  in  favor  of  the  adopted  daughter.  The  plaintiff,  claiming  as  heir  of  the  said  Eliza, 
brought  an  action  of  ejectment  to  recover  all  of  the  lands  against  the  heirs  of  the  adopted 
daughter.  It  was  held  that  the  declarations  of  the  said  Stephen,  while  residing  on  the  tract 
which  bad  not  been  conveyed,  to  the  effect  that  his  wife  had  sold  all  his  pro{K^rty  out  of  his 
hands,  and  that  he  had  nothing  to  call  his  own,  and  that  by  a  compromise  settlement  he  was 
entitled  to  a  living  out  of  the  estate,  were  admissible  respecting  the  tract  then  occupied  by 
him,  as  against  his  interest,  and  in  harmony  with  the  conveyances  which  he  had  made.  Bo  wen 
V,  CTiase,  8  Otto,  254. 

t^  1878. by  parties  in  possession. —  The  declarations  of  a  party  in  possession  of  land 

are  competent  evidence,  as  against  those  claiming  under  him,  to  show  the  character  of  the 
possessidn  of  the  person  making  them,  and  by  what  title  he  holds,  but  not  to  sustain  or  de- 
stroy record  title.  Such  declarations  are  not  admissible  as  against  one  who  does  not  claim 
anything  under  the  person  making  them,  or  to  show  the  ownership  or  payment  of  notes 
secured  by  the  land.  Dodge  v,  Freedman's  Savings  and  Trust  Co.,  3  Otto,  379.  See  §§  255, 
1544. 

g  IS 74.  If  a  person  be  found  in  possession  of  land,  claiming  it  as  his  own,  in  fee,  it  is  prima 
facie  evidence  of  his  ownership  and  seizin  of  the  inheritance.  But  the  presumption  goes 
only  to  the  extent  of  the  interest  claimed.  If  he  does  not  claim  a  fee,  there  is  no  presumption 
thit  he  has  a  fee.  What  is  the  quality  and  extent  of  the  interest  claimed  must  dei)en<l  upon 
the  collateral  circumstances ;  and  for  this  purpose  the  declarations  of  the  party  while  in  pos- 
session, equally  with  his  acts,  are  good  evidence.     Ricard  v,  Williams,  7  Wheat.,  59. 

§  1875.  In  an  action  of  ejectment,  possession  accompanied  by  a  claim  of  ownership  in  fee  is 
prima  facie  evidence  of  such  an  estate.  It  is  not  possession  alone,  but  that  it  is  accompanied 
by  a  claim  of  fee,  that  gives  this  c^orstruction  to  the  acts  of  the  party.  Hence  his  declarations 
are  admitted  to  show  the  nature  and  extent  of  the  interest  claimed.  Jackson  v.  Porter,  1  Paine, 
457. 

g  1876. in  forfeiture  eases. —  In  a  proceeding  against  a  distillery  to  enforce  a  forfeiture 

thereof,  the  statements  and  declarations  of  the  lessee  and  occupant  of  the  distillery,  made  vol- 
untarily while  under  arrest  and  afterwards,  may  be  admitted  to  show  his  fraudulent  intent  in 
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doing  and  omitting  to  do  the  acts  assigned  in  the  information  as  causes  of  forfeiture.    Dobbin's 
Distillery  v.  United  States,  6  Otto,  395.    See  §  763. 

§  1877.  In  a  proceedsig  for  the  forfeiture  of  a  vessel  for  violation  of  the  coasting  act  of 
1793,  committed  by  the  original  owners,  under  whom  the  claimants  hold  as  bona  fid^  purchas- 
ers for  a  valuable  consideration  without  notice,  the  declarations  and  admissions  of  the  original 
owners  are  not  admissible  against  the  claimants  unless  they  were  a  part  of  the  res  gestce.  The 
Schooner  Ruby,  5  Mason,  534. 

g  1878.  by  parties  to  snits.— The  declarations  of  a  party,  made  before  the  dispute 

arose,  proving  the  existence  of  certain  intentions  in  connection  with  certain  acts,  may  be  ad- 
missible in  evidence.    Hovey  v.  Stevens,  1  Woodb.  &  M.,  290. 

^  1879.  A  party  seeking  in  equity  the  specific  execution  of  a  contract  for  the  exchange  of 
lands  cannot  prove  his  contract  by  mere  hearsay  or  evidence  of  declarations  to  mere  strangers 
to  the  transaction  in  chance  conversation,  which  the  witness  had  no  reason  to  recollect  from 
interest  in  the  subject-matter,  which  may  have  been  imperfectly  heard,  or  inaccurately  re- 
membered, perverted,  or  altogether  fabricated.    Purcell  v.  Miner,  4  Wall.,  518. 

§  1 880.  Declarations  made  in  the  presence  of  a  party  to  a  suit,  if  of  such  a  nature  as  to  call 
for  immediate  denial,  if  false,  and  if  not  so  denied,  are  admissible  in  evidence  against  him  as 
admissions.    Turner  v,  Yates,  16  How.,  27  (Jig  62-68). 

§  1881-  Where  a  party  made  an  insurance  in  his  own  name  for  the  benefit  of  another,  his 
declarations  are  not  admissible  to  prove  the  liability  of  such  other  person  for  the  premium. 
Millick  V,  Peterson,*  2  Wash.,  31. 

§  1882.  In  a  suit  for  breach  of  contract,  defendant  was  allowed  to  prove  declarations  made 
by  the  plaintiff  after  the  date  of  the  contract,  for  the  purpose  of  mitigating  the  damages  and 
to  contradict  the  plaintiff's  testimony.     Goldsborough  v.  Baker,  3  Cr.  C.  C,  48. 

§  1883.  In  a  suit  to  recover  damages  for  the  fraudulent  sale  of  a  mine,  statements  made  to 
the  defendants  by  third  pei'sons  prior  to  the  sale,  as  to  the  character  and  value  of  the  mine,  are 
admissible  in  their  favor,  the  defendants*  belief  as  to  such  character  being  an  important  issue. 
The  Emma  Mining  Co.  v.  Park,  14  Blatch.,  411. 

§  1S84.  Where  a  defendant  had  read  in  evidence  for  himself  a  letter  written  from  a  oo- 
defendant  to  the  plaintiff,  it  was  held  admissible  for  the  plaintiff  to  discredit  this  by  evidence 
of  this  co-defendant's  written  declarations.    Riggs  v.  Lindsay,  7  Cr.,  500. 

§  188o.  In  an  action  to  recover  damages  against  the  defendants  for  fraudulently  obtaining 
the  property  of  the  plaintiff,  the  declaiation  alleging  that  the  fraud  was  a  matter  of  pre- 
arrangement  between  them,  the  declarations  of  each,  relating  to  the  transactions  under 
consideration,  are  evidence  against  the  other,  though  made  in  the  latter's  absence,  if  the  two 
were  engaged  at  the  time  in  the  furtherance  of  the  common  design  to  defiuud  the  plaintiff. 
But  not  so  if  made  after  the  consummation  of  the  enterprise.  Lincoln  v.  Clafiin,  7  W^all., 
132. 

§  1886.  by  partners. —  Until  evidence  is  given  sufficient  to  raise  Bi  prima  fade  presump- 
tion of  partnership,  the  declarations  of  one  of  the  alleged  partners  that  the  other  is  a  partner 
are  inadmissible.  But  after  such  evidence  is  given  the  declarations  may  be  proved.  Pleasants 
V.  Fant,  22  WaU.,  116.    See  ^§  597,  1339. 

§  1887.  Statements  made  by  a  defendant  whom  it  is  sought  to  prove  a  partner  of  another 
defendant,  to  the  effect  that  he  is  not  a  partner,  are  not  admissible  unless  made  in  the  presence 
of  the  plaintiff.  If  made  in  the  plaintiff's  presence,  they  may  still  be  shown  by  the  plaintiff  to 
be  untrue.  Admissions  made  by  the  defendant  that  he  is  a  partner  are  admissible  against 
him  whenever  made.    Teller  v.  Patten,*  20  How.,  127. 

$^  1888.  In  an  action  against  one  as  a  partner,  where  the  proof  of  partnership  consists  cf 
declarations  made  by  the  defendant  to  the  effect  that  he  is  a  partner,  he  cannot  be  held  liable 
on  that  ground  alone,  but  facts  must  be  shown  from  which  the  jury  may  infer  that  the  plaint- 
iffs knew  of  those  declarations.  To  rebut  the  evidence  of  the  declarations,  the  defendant  may 
show  a  contract  made  between  himself  and  his  alleged  partners  without  the  knowledge  of  the 
plaintiffs.    Benedict  v,  Davis,  2  McL.,  347. 

g  1889.  Declarations  of  a  partner  made  after  the  dissolution  of  the  partnership  do  not  bind 
his  copartnere,  and  are  not  evidence  against  them.    Thompson  v.  Bowman,  6  Wall.,  316. 

^  1890.  Where  one  partner  has  purchased  land  and  taken  the  title  in  his  own  name,  his  dec- 
larations and  admissions  are  admissible  to  show  that  his  copartner  is  a  partner  with  him  in 
the  land.  Joint  possession  by  the  two  may  also  be  shown  for  the  same  purpose.  Scruggs  v, 
Russel,  1  McCahon,  89. 

§  1891.  In  an  action  by  an  assignee  in  bankruptcy  to  recover  money  alleged  to  have  been 
paid  to  a  creditor  as  an  unlawful  preference,  the  plaintiff  claimed  that  a  partnership,  of  which 
the  bankrupt  was  a  member,  was  dissolved  at  a  certain  date,  but  the  defendant  claimed  that  it 
continued  down  to  the  close  of  the  business  in  question,  and  that  the  transaction  was  not  with 
the  bankrupt  alone,  but  with  the  firm.     Held,  that  the  defendant  could  not  introduce  the  dec- 
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larations  of  those  who  had  been  partnera  of  the  bankrupt  to  prove  this  point.  Nudd  v,  Bur- 
rjws,  1  Otto,  426. 

§  1SD3.  principal  and  agent—  Declarations  and  letters  of  an  agent  are  not  adaiissible 

to  prove  a  fact,  because  the  agent  himself  should  be  called.  But  if  the  object  is  to  prove  what 
were  the  motives  or  inducements  for  a  person  to  contract  with  the  agent,  the  evidence  is 
proper,  not  of  the  facts  stated  therein,  but  that  such  inducements  and  statements  were  made. 
Blight  17.  Ashley.  Pet.  C.  C,  15.    See  §§  411,  1279. 

§  1893.  The  acts  and  declarations  of  a  person  are  not  competent  to  prove  his  agency  with- 
out previous  evidence  of  his  appointment  as  agent.    United  States  v.  Boyd,  5  How.,  29. 

§  1894.  In  an  action  on  a  note  signed  by  A.  for  B.,  to  prove  the  agency  the  plaintiff  intro- 
duced evidence  that  A.  carried  on  a  tan-yard  for  B.,  his  father,  the  defendant.  The  declara- 
tions of  A.,  made  after  the  transaction,  to  show  that  the  goods  for  which  the  note  was  given 
were  furnished  by  the  plaintiff  for  the  tan-yard,  were  held  to  be  inadmissible.  Davis  r.  Robb, 
3Cr.  C.  C,  458. 

^  1 895.  The  defendant,  an  indorser,  in  an  action  on  a  note,  was  ^he  notary  generally  em- 
ployed by  the  plaintiffs  to  demand  payment  of  notes  and  give  notice  to  the  indorsers.  His  son 
being  bis  deputy  notary,  the  defendant's  note  was  delivered  to  the  deputy  on  the  last  day  of 
grace  for  demand  and  notice.  The  declarations  of  the  deputy  at  the  time  he  returned  the  note 
to  the  plaintiffs,  as  to  his  giving  notice  to  the  defendant,  were  inadmissible.  Bank  of  Columbia 
c.  Mackall,  2  Cr.  C.  C,  631. 

§  i.s9<i.  Where  an  agent  is  employed  to  lay  out  a  town,  and  his  plat  is  afterwards  sanctioned 
by  his  principal,  his  declarations,  made  while  laying  out  a  certain  street,  that  it  should  extend 
to  low- water  mark  in  the  river  along  wlijch  it  ran,  and  should  be  for  the  use  of  the  citizens 
and  the  public  forever,  are  admissible  to  prove  a  dedication  of  the  land  to  that  use,  and  the 
boundary  of  it.    Barclay  r.  Howell,  6  Pet.,  498. 

§  18i)7.  sureties. —  The  declarations  of  a  surety  on  a  bond,  who  is  dead,  are  not  admis- 
sible in  an  action  against  his  co-surety  for  a  breach  of  the  bond  by  the  principal,  to  fix  upon 
the  co-surety  a  separate  liability.  Nor  is  a  statement  by  the  deceased  surety  in  writing  admis- 
sible against  the  co-surety.     Very  v.  Watkins,  23  How.,  469. 

§  ]S:i8.  In  a  suit  against  A.,  who  became  surety  foi  money  advanced  to  B.,  the  acknowledg- 
ment of  B.  as  to  moneys  received  under  the  a^eement  was  admitted  in  evidence.  Ingle  v. 
Collard  ♦  1  Cr.  C.  C,  134. 

g  189 J. of  testator. —  Where  there  is  strong  proof  that  a  paper  offered  as  a  will  is  a 

forgery,  and  the  issue  is  fraud  and  forgery,  the  declaration  of  the  alleged  testator,  before  and 
after  the  date  of  the  alleged  will,  as  to  the  dispositions  he  had  made  of  his  proi)erty,  the  evi- 
dence being  offered  as  a  circumstance  tending  to  show  that  the  testator  was  ignorant  of  any 
such  will  as  the  one  set  up,  and  that  the  dispositions  contained  therein  are  inconsistent  with 
his  often  expressed  intentions,  may  be  admitted,  though  it  is  a  dangerous  kind  of  evidence,  the 
effect  of  which  is  to  bo  controlled  by  the  instructions  of  the  court.  Turner  r.  Hand,  3  Wall. 
Jr.,  88.     See  g.^  440,  1368. 

§  1900.  It  is  no  objection  to  the  admission  of  a  testamentary  declaration  made  by  a  ship  cap- 
tain that  it  contradicts  an  invoice  and  bill  of  lading  made  and  signed  by  him.  Blagg  v.  Phoenix 
Ins.  Ci).,*  3  Wash.,  5. 

^  1901.  Declarations  made  or  wishes  expressed  by  a  testator,  at  the  time  he  made  the  will, 
are  not  admissible  to  determine  whetlier  he  intended  to  include  his  daughters  in  the  words 
•'  my  children."    Weatherhead  v.  Baskerville,  11  How.,  329. 

g  1002.  The  testator  and  witnesses  being  dead,  evidence  of  their  signatures  is  compe- 
tent. The  testator's  declaration  that  he  made  a  certain  codicil  is  competent  as  suppletory 
pr(X)f  that  he  had  made  it  and  was  acquainted  with  its  contents.  Adams  v.  Norris,  23  How., 
353. 

n;  190S. by  vendor. —  Where  a  vendor  of  a  slave  took  back  a  covenant  from  the  vendee 

t  >  set  her  free  in  twelve  yeai-s,  nothing  being  said  as  to  the  increase  in  the  meantime,  in  a  suit 
for  children  bom  of  her  while  she  was  in  possession  of  the  vendee,  it  was  decided  that  parol 
evidence  of  the  declarations  of  the  vendor  that  he  had  sold  the  slave  for  her  full  value  as  a 
slave  for  life ;  and  that  the  vendee  was  to  set  her  free,  and  that  nothing  was  said  by  the  vender 
a^  to  the  increase  during  the  twelve  years,  could  not  be  given.  Scott  v.  Auld,  3  Cr.  C.  C,  647. 
See  §^  1015,  1606,  1626,  1867. 

g  1904. declarations  of  a  witness  cannot  be  given  in  evidence  except  in  answer  to  evi- 
dence of  other  declarations  of  the  witness  inconsistent  with  what  he  had  before  sworn  to. 
Wright  V,  Deklyne,»Pet.  C.  C,  199. 

§  190a.  Previous  declarations  of  a  witness,  consistent  with  his  testimony  on  the  stand,  are 
not  admissible  except  to  op]K>se  tei^tiinony  of  contradi(*t()ry  statements  of  his,  given  in  evi- 
dence bv  the  other  side.     Ibid. 

%  1906, by  patentee. —  The  declarations  of  a  imtentet*.  made  after  he  has  partefl  with  his 
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interest  under  the  patent,  are  not  evidence  against  one  claiming  under  him.  Wilson  v.  Simp> 
son,  9  How..  109.    See  Patents. 

§  1907.  In  a  suit  for  the  infringement  of  a  patent,  the  question  being  as  to  the  time  the  dis- 
covery was  made,  it  was  held  to  be  competent  to  prove,  on  the  part  of  the  plaintiff,  declara- 
tions made  by  him  in  a  particular  year  relative  to  the  discovery,  in  which  he  described  the 
improvement  then  contemplated  by  him,  not  to  prove  that  the  plaintiff  was  the  discoverer, 
but  that  he  claimed  to  be  at  that  time.     Evans  v.  Hettick,  3  Wash.,  408. 

§  1908.  In  an  action  for  infringement  of  a  patent,  declarations  by  the  patentee  to  a  thira 
person,  bestowing  upon  him  certain  privileges,  are  not  admissible  for  the  defendant,  either 
as  proof  of  an  assignment,  for  that  must  be  in  writing,  or  to  show  a  license  to  make  and  use, 
for  that  is  of  force  only  as  to  the  third  person.     Baldwin  v.  Sibley,  1  Cliff.,  150. 

§  1909.  trustee.—  The  written  declaration  of  a  trustee,  in  a  conveyance  to  a  third  pei-son 

of  property  which  had  been  previously  conveyed  to  the  trustee  by  his  cestui  que  trusty  cannot 
be  used  against  the  latter  to  determine  the  intent  of  both  parties  in  making  the  original  con> 
veyance.    Waterman  v.  Wallace,  13  Blatch.,  128. 

§  1910. niiscellarteons. —  In  an  aqtion  against  a  steam-tug  for  the  loss  of  a  boat  in  its 

tow,  declai'ations  of  the  master  of  the  boat,  made  after  the  loss  and  after  quitting  the  service 
of  the  ownei*s  of  the  boat,  are  inadmissible  evidence  against  them.  Kenah  v.  The  Tug  John 
Markee,*  3  Fed.  R.,  47. 

§  191 1 .  In  a  suit  for  injuries  received  from  the  upsetting  of  a  stage-coach,  the  declarations 
of  a  driver  who  preceded  the  one  implicated,  and  who  is  himself  not  implicated  in  the  case,  to 
the  effect  that  the  stage  was  overloaded,  cannot  be  received  in  evidence.  Maury  v.  Talmadge, 
2McL.,  157. 

g  1912.  The  declarations  of  a  commissioner  charged  with  the  duty  of  making  a  judicial 
sale,  that  he  was  a  member  of  the  company  which  purchased  the  property  at  the  sale,  made 
after  the  sale  and  after  the  purchasers  have  acquired  separate  rights  in  the  property,  cannot 
be  received  to  disparage  their  title.     Johns  v.  Slack,  2  Hughes,  467. 

g  1913.  In  an  action  upon  an  open  policy  of  insurance,  a  certificate  made  on  oath  by  the 
supercargo,  after  his  return,  that  he  had  so.d  the  outward  cargo  belonging  to  the  plaintiff  and 
invested  the  proceeds  in  the  return  cargo,  is  not  admissible  to  show^  the  plaintiff's  interest  in 
the  return  cargo ;  nor  can  it  be  proved  what  the  supercargo,  now  dead,  said  in  his  life-time 
upon  th^s  subject.  A  paper  delivered  by  the  defendants  to  the  plaintiff,  stating  that  they  had 
received  no  proof  of  property  except  the  declaration  on  oath  of  the  supercargo,  for  which 
reason  they  refused  to  pay,  does  not  make  this  declaration  evidence.  Beale  v.  Pettit,  1  Wash., 
241. 

§  1914.  In  a  libel  for  freight,  where  it  is  claimed  that  the  goods  were  damaged  on  the  voy- 
age, the  general  declarations  of  the  owners  of  the  damaged  goods,  unaccompanied  by  any 
specific  statements  of  disinterested  persons,  showing  the  nature  and  extent  of  the  damage,  are 
insufficient  evidence,  and  will  be  rejected.     Eames  v.  Cavaroc,  Newb.,  528. 

§  1915.  The  declarations  of  a  surveyor,  which  contradict  his  official  return,  are  not  evidence; 
nor  ought  they  to  be  received  where  he  has  no  power  to  exercise  a  discretion  as  explanatory  of 
his  return,  while  he  is  still  living,  and  may  be  examined  as  a  witness.  Barclay  v.  Howell,  6 
Pet.,  498. 

§  1910.  Parol  evidence  of  the  declaration  of  an  auctioneer  is  not  admissible  to  vary  the 
written  terms  of  the  sale ;  but  when  a  farm  is  advertised  to  be  sold,  and  is  sold  in  lots,  parol 
evidence  is  admissible  of  declarations  of  the  auctioneer  showing  which  lot  was  sold  to  a  certain 
purchaser.    Wright  v.  Deklyne,*  Pet.  C.  C,  204. 

§1917.  In  case  for  enticing  a  servant,  the  declarations  of  the  servant  are  not  admissible  in 
evidence.    Milbume  v.  Byrne,  1  Cr.  C.  C,  239. 

§  1918.  Conversnlions.— Next  to  mere  opinions,  the  testimony  of  conversations  is  a  speciea 
of  evidence  least  to  be  relied  on.    Turner  v.  Hand,  3  Wall.  Jr.,  88.    See  g^  1111,  1155. 

§  1919.  Where  one  party  to  a  suit  sends  the  other  party  to  a  third  person  for  information 
relative  to  the  facts  of  the  case,  he  is  bound  by  the  answers  of  that  person.  If  not,  conversa- 
tions between  the  other  party  to  the  suit  and  third  persons  are  hearsay,  and  not  admissible. 
Allen  V.  Killinger,*  8  Wall.,  486. 

§  1920.  In  an  action  of  debt  to  recover  the  value  of  certain  cotton  delivered  by  the  plaintiff 
to  the  defendant  to  be  ginned,  which  the  defendant  has  refused  to  redeliver  upon  demand,  a 
witness  will  not  be  allowed  to  state,  at  the  question  of  the  defendant,  the  whole  conversation 
which  took  place  at  the  time  of  the  demand  of  the  cotton,  unless  some  confessions  of  the 
defendant  made  in  the  conversation  have  been  introduced  which  make  it  important  that  all  his 
conversation  should  be  taken  together.    Collins  v.  Johnson,  Hemp.,  279. 

§  1921.  A  conversation  by  the  indoi-ser  of  a  note  with  liLs  indorsee,  the  holder,  requesting; 
the  latter  to  pursue  the  maker,  is  not  evidence  of  a  waiver  of  demand  and  notice ;  but  is  evidence 
from  which  the  jury  may  infer  due  demand  and  notice.     Riggs  v.  St.  Clair,  1  Cr.  C  C,  606. 
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g  11>32.  Test:m-)ny  of  casual  conversations^  by  the  owner  of  land  with  acquaintances,  ex- 
])re.  sin:^  a  willingness  to  convey  certain  property  to  the  city  for  school  purposes  uix)n  certain 
conditions  and  terms,  which  conveyance  was  never  made,  is  not  evidence  of  a  dedication,  or 
even  of  a  proposal  to  convey.     Chapman  v.  School  District  No.  1,  Deady,  189. 

g  1023.  In  a  suit  in  equity  to  set  aside  a  conveyance  of  land  for  fraud,  a  conversation  of  the 
respondent,  on  a  subject  of  kindred  character,  near  the  time  of  the  transaction,  and  illustrat- 
ing bis  intention,  is  competent  evidence.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90. 

g  1924.  In  an  action  for  fraud  in  the  sale  of  land  to  plaintiff  and  one  W\,  plaintiff  offered 
in  evidence  the  deposition  of  W.,  stating,  among  other  things,  conversations  which  he  had  had 
with  defendant  in  reference  to  purchasing  prior  to  the  agreement  for  the  purchase  by  plaintiff 
and  W.  It  appeared  that  defendant,  at  the  time  of  the  final  agreement,  knew  that  plaintiff 
had  been  informed  of  his  prior  conversations  with  W.  Defendant  objected  to  the  reading  of 
the  deposition  in  reference  to  the  prior  conversations.  Held,  that  it  was  admissible.  Crocker 
V.  Leu'is,*  8  Sumn.,  1. 

g  1925.  Evidence  of  a  conversation  with  the  aC'CUsed,  at  the  time  of  his  arrest,  may  be  ad- 
mitted without  proof  of  corroborating  circumstances.  United  States  v.  Larkin,*  4  Cr.  C.  C, 
617. 

^  1926.  On  the  separate  trial  of  one  prisoner  on  a  joint  indictment  against  three  for  murder, 
he  cannot  pr^ve  a  conversation  between  the  other  two,  when  they  were  alone,  inculpating 
themselves  and  exculpating  him  from  participation  in  the  crime.  United  States  v,  Douglass, 
2  Blatch.,  207. 

YII.  State  Laws  and  Eules. 

§  1927.  Effect  In  federal  courts.— In  actions  at  law  the  courts  of  the  United  States  admin- 
ister the  roles  of  evidence  as  they  are  administered  in  the  state  courts.  Thompson  v.  Railroad 
Companies,  6  WaU.,  184. 

f^  lii28.  It  is  competent  for  congress  to  declare  the  rules  of  evidence  which  shall  prevail  in 
the  courts  of  the  United  States,  not  affecting  rights  of  property;  and,  where  congress  has 
declared  the  rule,  the  state  law  is  silent.  Connecticut  Mut.  Life  Ins.  Co.  v.  Schaefer,  4  Otto, 
457. 

S  19S9.  Viewed  as  a  whole,  the  several  acts  of  congress  in  relation  to  the  competency  of 
witnesses  indicate  an  intent  on  the  part  of  congress  so  to  legislate  that  evidences  of  title  to  real 
edtate,  and  the  rales  of  decision  in  all  controversies  affecting  rights  of  property,  shall  be  the 
same  in  the  federal  courts  as  in  the  state,  courts  of  the  same  state  and  district.  And  the  de- 
cisions of  the  supreme  court  throughout  the  period  since  its  organization  tend  strongly  to  the 
same  end.  And  therefore  where,  under  that  provision  of  the  act  of  congress  of  March  8,  1865, 
that  neither  party  shall  be  allowed  to  testify  against  the  other  in  actions  by  or  against  execu- 
tors, administrators  or  guardians,  in  which  judgment  may  be  rendered  for  or  against  them, 
**  unless  required  to  testify  thereto  by  the  court,"  an  application  is  made  for  an  order  allowing 
one  of  the  parties  to  the  suit  to  testify,  such  application  will  not  be  granted  where  the  effect 
of  granting  it  would  be  to  adopt  a  rule  of  decision  in  the  federal  courts  of  the  district  different 
from  that  which  the  legislature  of  the  state  has  prescribed  for  the  government  of  the  state 
courts  in  all  similar  cases.    Robinson  t\  Mandell,  8  Cliff.,  169. 

g  1980.  The  intention  of  the  act  of  congi-ess  of  July  16,  1862,  was  to  remove  the  doubt  as  to 
whether,  under  the  then  existing  legislation  of  congress,  a  state  law  rendering  parties  compe- 
tent to  testify  had  the  effect  to  qualify  them  as  such  in  the  federal  courts ;  and  to  require  that 
the  rules  of  decision  in  admitting  and  excluding  evidence,  not  only  in  trials  at  common  law, 
but  also  in  equity  and  in  admiralty,  should  be  the  same  in  the  federal  as  in  the  state  courts. 
But  the  immediate  effect  of  the  provision  of  the  act  of  July  2,  1865,  that  no  witness  should  be 
excluded  in  a  civil  action  because  he  was  a  party  to,  or  interested  in,  the  issue  tried,  was  to  in- 
troduce diversity  into  the  rules  of  decision  in  the  federal  courts,  as  compared  with  the  rules 
pievailing  in  the  state  courts  in  the  same  disfttrict.    Ibid. 

g  19S1.  The  rules  of  evidence  adopted  by  state  tribunals  furnish  the  proper  rules  for  federal 
courts  in  those  states,  so  far  as  they  are  not  in  conflict  with  the  constitution,  treaties  or 
statutes  of  the  United  States.  When  a  state  publishes  a  book  of  land  laws,  and  the  supreme 
court  of  that  state  holds  the  book  to  be  evidence  of  a  grant,  the  federal  court  in  that  state  will 
bold  it  also  to  be  evidence.    Hinde  v.  Vattier,*  5  Pet.,  400. 

g  19S2.  Where,  under  the  laws  of  the  state,  parties  are  competent  witnesses  and  may  be  com- 
pelled to  testify,  the  same  rule  applies  under  the  judiciary  act  of  July  6,  1863,  and  the  acts  of 
July  2,  1864,  and  March  8,  1865,  in  the  federal  courts  sitting  in  that  state.  Berry  r.  Fletcher, 
1  Dill..  66. 

$S  1939.  Under  the  judiciary  act,  the  federal  courts,  in  all  civil  cases  at  common  law  not 
within  the  exceptions  stated  in  the  act,  are  bound  by  the  rules  of  evidence  prescribed  by  the 
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laws  of  the  state  in  wliich  the  court  is  held ;  and  the  rejection  of  a  witness  competent  tinder 
the  laws  of  the  state  is  error.    Vance  v.  Campbell,  1  Black,  427. 

P  1934.  Under  the  act  of  congress  of  July  6,  1862,  the  competency  of  a  witness  in  a  suit  in 
a  federal  court  is  determined  by  the  law  of  the  state  in  which  the  case  is  tried.  By  the  law  of 
Wisconsin  in  1874,  in  a  suit  for  damages  for  injury  to  the  person,  brought  by  a  married  woman, 
her  deposition  is  admissible,  though  her  husband  is  also  joined  aa  a  nominal  party  to  the  suit. 
Packet  Company  v,  Clough,  20  Wall.,  537  (.^^g  86-89). 

§  1935.  If,  under  the  state  law,  the  wife  is  an  incompetent  witness  for  or  against  her  hus- 
band, the  act  of  congress  of  July  6,  1862,  requires  that  the  same  rule  shall  apply  in  the  United 
States  courts  when  sitting  in  that  state.    Lucas  v.  Brooks,  18  Wall.,  486. 

§  1986.  Under  the  thirty-fourth  section  of  the  judiciai'y  act  of  1789,  state  laws  of  evidence 
are  rules  of  decision  in  civil  trials  at  common  law  in  the  courts  of  the  United  States.  And 
the  United  States,  when  a  i)arty  to  such  a  suit,  are  bound  by  this  act.  United  States  v.  Dun- 
ham,* 21  Law  Rep.,  591. 

§  1937.  The  thirty-fourth  section  of  the  judiciary  act  of  1789  embraces  within  its  provisions 
those  statutes  of  the  several  states  which  prescribe  rules  of  evidence  in  civil  cases  in  trials  at 
common  law.    Fowler  v.  Hecker,*  4  Blatch.,  426. 

§  1938.  This  rule  is  followed  in  all  instances  where  the  statutes  of  the  state  render.evidence 
competent  which  would  be  inadmissible  under  the  rules  of  the  common  law,  whether  the 
state  statute  be  or  be  not  enacted  subsequently  to  the  passage  of  the  judiciary  act.    Ibid. 

%  1939.  So,  where  a  party  to  a  suit  is  required  to  testify  by  the  state  law,  a  federal  court 
will  compel  him  to  testify  in  a  trial  at  common  law.    Ibid. 

§  1940.  The  rules  of  evidence  prescribed  by  the  laws  of  a  state  are,  under  the  thirty-fourth 
section  <^  the  judiciary  act,  rules  of  decision  for  the  United  States  courts  while  sitting  within 
the  limits  of  such  state.  Thus,  if  a  party  to  the  suit  ia  a  competent  witness  under  the  laws  of 
the  state,  he  is  competent  in  the  United  States  circuit  court,  notwithstanding  a  rule  of  the 
court  to  the  contrary.    Ryan  v.  Bindley,  1  WaU.,  66. 

g  1941.  The  rules  of  evidence  prescribed  by  the  statutes  o£  a  state  are  always  followed  by 
the  courts  of  the  United  States,  when  sitting  in  the  state,  in  commercial  as  w^  as  in  other 
cases.  Thus  in  an  action  on  a  promissory  note,  the  protest  and  statement  of  notices  certified 
under  the  notarial  seal  and  verified  by  the  affidavit  of  the  notary,  though  not  admissible  on 
general  principles  of  commercial  law,  may  be  admitted  in  the  federal  courts,  if  made  evidence 
1^  a  state  statute.    Sims  v.  Hundley,  6  How.,  1. 

§  1943.  The  federal  courts  will  follow  the  decisions  of  the  state  supreme  court  as  to  the  ad- 
missibility in  evidence  of  certified  copies  of  deeds,  without  accounting  for  the  absence  of  the 
originals,  whether  such  decisions  are  in  accord  with  what  are  deemed  tottiid  mloB  of  interpre- 
tation or  otherwise.'    Wright  v.  Taylor,  2  Dill.,  23. 

§  1948.  In  this  case,  which  was  one  for  murder  on  the  high  seas,  the  court  held  that,  under 
the  act  of  congress  of  1789,  chapter  20,  section  34,  the  laws  of  the  state  must  govern  the  admis- 
sibility of  the  evidence.    United  States  v.  Dow,  Taney,  84. 

§  1944.  Congress  has  legislated  on  the  subject  of  the  examination,  as  a  witness,  of  one  party 
to  an  action  at  law  in  the  federal  courts,  by  the  other,  and  the  mode  thus  prescribed  must  be 
followed  to  the  exclusion  of  that  prescribed  by  state  statute.    Easton  v.  Hodges,*  7  Biss.,  324w 

g  1945.  Where  there  is  a  conflict  between  the  act  of  congress  and  the  law  of  the  state  as  to 
competency  of  witnesses,  the  courts  of  the  United  States  are  bound  to* follow  the  act  of  con- 
gress. The  fact  that,  while  the  case  was  pending  in  the  state  court,  witnesses,  competent  Ly 
the  act  of  congress,  were  held  incompetent  under  the  state  law,  does  not  preclude  them  from 
testifying  in  the  case  after  its  removal  to  the  United  States  court.  King  v.  Worthington,  14 
Otto,  44. 

§  1948.  A  copy  of  an  account  current,  certified  by  a  notary  public  to  be  a  true  copy  of  the 
original,  was  offered  in  evidence  by  defendant,  the  plaintiff  having  failed  to  produce  the 
original,  after  notice,  and  his  counsel  declaring  he  had  not  the  same.  The  act  of  the  assembly 
of  Pennsylvania,  making  the  certificate  of  notaries  evidence,  was  cited  in  support  of  the  ad- 
mission of  the  copy.  Held,  that  the  federal  court  was  not  bound  by  the  statutes  of  a  state 
regulating  the  mode  of  proof ;  that  a  copy  of  an  original  might  be  produced,  but  it  must  be 
a  sworn  copy  and  not  so  certified.     Bell  v.  Davidson,*  8  Wash.,  828. 

§  1947.  The  law  of  Pennsylvania,  passed  in  1815,  authorizing  the  acts  of  notaries  public  and 
other  officers  to  be  given  in  evidence,  does  not  apply  to,  nor  is  obligatory  upon,  the  circuit 
court  of  the  United  States.    Craig  v.  Brown,  8  Wash.,  503. 

g  1948.  The  act  of  Maryland  of  1715,  chapter  26,  section  2,  which  prevents  the  owner  of 
stolen  goods  from  being  a  witness  for  the  prosecution  in  an  indictment  for  larceny  in  the 
county  courts,  does  not  apply  in  the  circuit  court  for  the  District  of  Columbia.  United  States 
V.  Tarlton,  4  Cr.  C.  C,  682, 

g  1949.  The  act  of  July  6,  1862,  providing  that  "the  laws  of  the  state  in  which  the  court 
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shall  be  held  shall  be  the  rules  of  dedaion  as  to  the  oompetency  of  witnesses,  m  the  courts  of 
the  United  States,  in  trials  at  common  law,  in  equity  and  in  admiralty,*'  does  not  apply  to 
criminal  cases.    United  States  v.  Brown,  1  Saw.,  581. 

§  1950.  The  law  by  which  the  admissibility  of  evidence  in  criminal  cases  in  the  courts  of 
the  United  States  is  determined  is  the  law  of  the  state  &s  it  was  when  the  courts  of  the  United 
States  were  established  by  the  judiciary  act  of  1789.  The  thirty-fourth  section  of  this  act,  de- 
claring that  the  laws  of  the  several  states  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States  in  cases  where  they  apply,  has  no  application 
to  the  rules  of  evidence  in  criminal  cases.  And  no  state  law  made  since  1789  can  atfect  the 
roles  of  evidence  in  the  United  States  courts  in  such  cases.  United  States  v,  Reid,  12  How., 
861. 

^  19ol.  Rules  of  evidence  prescribed  by  state  laws  are  inapplicable  to  suits  in  equity  in  the 
courts  of  the  United  States.    Russell  r.  Southard,  12  How.,  139. 

g  1952.  Section  84  of  the  judiciary  act  of  September  24,  1789,  does  not  make  a  state  statute, 
allowing  interested  witnesses  to  testify  in  suits  at  law  and  equity,  applicable  to  a  suit  in  equity 
in  a  federal  court ;  and  the  rules  of  evidence  in  the  courts  of  the  United  States,  in  equity  and 
in  criminal  cases,  are  not  affected  by  any  state  statute  on  the  subject.  Segee  v,  Thomas,  8 
Blatcb.,  11. 

§  1953.  Section  914.  Revised  Statutes  of  the  United  States,  assimilating  the  practice  in  all 
except  equity  and  admiralty  cases  to  that  of  the  various  states,  does  not  apply  to  the  taking  of 
depositions  de  bene  esse  under  section  868,  Revised  Statutes  of  the  United  States.  United  States 
r.  Tilden,*  10  Ben.,  566. 

VIII.    ClSOUMSTANTIAL   EviDENOB. 

g  1954.  In  general, —  In  cases  depending  largely  upon  circumstantial  evidence,  a  separate 
examination  of  the  circumstantial  facts  is  indispensable  in  order  to  ascertain  whether  the  facts 
themselves  are  proved,  but  the  final  determination  cannot  be  safely  placed  entirely  on  that 
examination.  That  is  to  be  arrived  at  from  the  whole  evidence  given.  So  in  a  prosecution  for 
engaging  in  the  slave  trade,  the  circumstances  attending  the  fitting,  equipiing  and  loading  of 
the  vessel  and  of  the  voyage  must  be  weighed  in  connection  with  the  declarations  of  the  master, 
which  are  admissible,  and  are  regarded  as  direct  evidence  in  such  cases.  United  States  v. 
Bark  h»la  de  Cuba,*  2  Cliff.,  295. 

^  1955.  Circumstances  must  be  of  the  most  controlling  and  irresistible  nature  to  justify  an 
entire  disregard  of  positive  testimony.     United  States  v.  Nine  Packages  of  Linen,  1  Paine,  129. 

t$  1 956.  Whenever  it  becomes  necessary  to  resort  to  circumstantial  evidence,  objections  to 
testimony  on  the  ground  of  irrelevancy  are  not  favored,  for  the  reason  that  the  force  and  effect 
of  circumstantial  facts  usually  and  almost  necessarily  depend  upon  their  connection  with  each 
other.    United  States  v,  Hartwell,  8  Cliff.,  221. 

§  1957.  Great  latitude  is  justly  allowed  by  law  to  the  admission  of  indirect  or  circumstantial 
evidence ;  and  whenever  the  necessity  for  a  resort  to  such  evidence  arises,  either  from  the 
nature  of  the  inquiry  or  the  failure  of  direct  proof,  objections  on  the  ground  of  irrelevancy  are 
not  favored.    Lawrence  v,  Dana,  4  Cliff.,  1. 

§  1958.  Whenever  necessity  arises  for  a  resort  to  circumstantial  evidence,  either  from  the 
nature  of  the  inquiry,  or  the  failure  of  direct  proof,  objections  to  testimony,  upon  the  g^und 
that  any  particular  circumstance  is  irrelevant  or  of  an  inconclusive  nature  and  tendency,  are 
not  favored,  for  the  reason  that  the  force  and  effect  of  circumstantial  facts  usually  and  almost 
nec«^ssarily  depend  upon  their  connection  with  each  other  or  with  the  direct  proofs  in  the  case. 
CircutuHtanoes  altogether  inconclusive,  if  separately  considered,  may,  by  their  number  and 
joint  operation,  especially  when  corroborated  by  moral  coincidences,  be  sufficient  to  constitute 
positive  proof.    United  States  v.  Bark  Isla  de  Cuba,*  2  Cliff.,  295. 

g  1959.  Testimony,  however  positive,  may  be  overcome  by  suspicious  circumstances.  Nel- 
son V.  United  States,  Pet.  C.  C,  285. 

§  1960.  Circumstances  may  often  be  more  convincing  than  positive  evidence;  and,  in  2; 
revenue  case,  if  inoonsistent  with  the  innocence  of  the  accused,  and  arise  out  of  his  own  con 
dnct  and  are  not  explained  by  him,  are  sufficient  to  justify  a  condemnation  though  no  positive  * 
testimony  is  offered.    The  Robert  Edwards,  6  Wheat.,  187. 

8  1961.  In  a  proceeding  for  the  condemnation  of  property  under  section  48  of  the  internal 
revenue  act  of  June  80,  1864.  as  amended  by  section  9  of  the  act  of  July  18,  1866,  the  ground 
of  condemnation  being,  that  the  claimants  being  distillers,  the  property  mentioned  in  the  in- 
formation was  found  in  their  possession,  custody,  or  control,  or  upon  the  distillery  premises, 
for  the  purpose  of  being  sold  or  removed  by  the  claimants  in  fraud  of  the  revenue  laws,  it 
was  decided  that  in  order  to  prove  the  intent,  purpose  and  design  of  the  claimants,  on  the  30th 
dav  of  October,  1867,  the  day  on  which  the  seizure  took  place,  evidence  of  fraudulent  actn  of 
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violation  of  the  revenue  laws  by  the  claimants  during  the  seven  months  preceding,  in  making 
false  returns  of  the  quantity  of  spirits  manufactured  and  materials  used,  was  admissible.  It 
was  further  held  that  nearly  all  of  the  same  property  having  been  seized  in  September,  1837, 
for  similar  violations  of  the  revenue  laws,  and  an  information  filed  for  its  forfeiture,  the  pend- 
ency of  such  information  could  liave  no  bearing  on  the  admissibility  of  this  evidence.  United 
States  I?.  Thirty-six  Barrels  of  High  Wines,  7  Blatch.,  469. 

§  1962.  Fraud  may  be  proved  by  circumstances,  though  it  cannot  be  presumed.  Henckley 
V,  Hendrickson,  5  McL.,  170. 

§  1968.  Circumstantial  evidence  of  fraud  may  be  sufficient  to  outweigh  positive  evidenoe  to 
the  contrary.     United  States  v.  Samperyac,  Hemp.,  118. 

§  1964.  The  fact  that  the  grantor  in  a  deed  was  forced  into  bankruptcy  soon  after  the  date 
of  the  deed,  and  the  lands  embraced  in  the  deed  were  duly  scheduled  by  him  as  assets  and  dis- 
posed of  as  such  under  the  bankrupt  law,  may  be  considered  by  the  jury  as  conducing  to  show 
that  the  deed  was  never  delivered.     Buckley  v,  Carlton,*  6  McL.,  125. 

§  1965.  In  a  suit  on  a  promise  to  pay  a  certain  bill  when  able,  the  ability  of  the  defendant 
to  pay  need  not  be  proved  by  positive  evidence.  It  may  be  inferred  from  his  apparent  circum- 
stances.    Lonsdale  v.  Brown,  4  Wash.,  86. 

§  1966.  Circumstantial  evidence  to  establish  a  contract  of  employment  as  master  must  go 
further  than  to  show  a  case  equally  consistent  with  the  supposition  of  temporary  employ- 
ment as  with  that  of  employment  to  go  in  command  of  the  vessel.  Jones  v.  Davis,  Abb.  Adm., 
450. 

§  1967.  The  purchaser  of  a  wrecked  vessel,  in  order  to  maintain  his  title  ^under  a  master^s 
sale,  is  not  required  to  furnish  direct  and  positive  evidence  of  the  honesty  of  the  masters  con- 
duct and  the  necessity  of  the  sale.  Implied  and  presumptive  proof  may  be  sufficient.  The 
Schooner  Lucinda  Snow,*  UN.  Y.  Leg.  Obs.,  97. 

§  196S.  Evidence  to  prove  that  an  insurance  company  has  waived  the  presentation  of  pre- 
liminary proofs  of  loss  may  be  by  circumstances  as  well  as  direct  testimony.  Among  such 
circumstances  is  the  fact  the  agent  authorized  to  settle  losses  acted  and  spoke,  after  the  time 
for  presenting  the  proofs  had  gone  by,  as  though  they  had  been  presented ;  that,  while  resisting 
the  claim  upon  the  company,  he  placed  his  objections  upon  other  grounds,  and  never  alluded  to 
any  failure  to  exhibit  preliminary  proofs  until  those  other  grounds  were  apparently  swept  away : 
and  that,  after  making  payment  of  a  loss  of  certain  property,  and  being  notified  that  the  policy 
would  be  retained  in  order  to  assert  afterwards  other  claims  upon  it,  he  expressly  waived  another 
one  of  its  conditions,  for  the  purpose  of  giving  the  plaintiff  a  continuing  right  to  bring  a  suit. 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  8  Otto,  5*^7. 

§  1969.  Where  an  obligor  in  a  bond  has  an  election,  it  may  be  shown  by  circumstances  that 
he  has  made  his  election.    Walton  v.  Coulson,  1  McL.,  120. 

§1970.  Where  proof  was  invoked,  under  the  tliirty-third  rule  of  the  court  in  prize  cases,  from 
a  case  of  a  vessel  condemned  for  attempting  to  violate  the  blockade,  into  a  case  where  the  charge 
was  of  similar  character,  and  it  appeared  that  the  owners  of  both  cargoes,  or  pai*t8  of  both 
cargoes,  were  the  same,  that  the  agents  were  the  same,  and  that  there  was  a  correspondence 
between  the  marks  and  numbers  on  the  packages  aboard  each  vessel,  it  was  held  to  be  a  fair 
inference  that  the  cargo  in  question  had  the  same  destination  as  the  cargo  condemned.  The 
Springbok,  Bl.  Pr.  Cas.,  484. 

•  §  1971.  Where  a  distillery  and  a  rectifying  establishment  were  situated  close  together,  and 
means  existed  by  which  spirits  could  be  run  from  one  to  the  other,  and  there  was  som?  circum- 
stantial evidenoe  that  this  had  been  done,  the  motion  to  bond  the  distillery  was  denied,  not- 
withstanding the  affidavits  of  the  proprietor  and  his  men  that  it  had  not  been  done.  Quantity 
of  Distilled  Spirits,  2  Ben.,  101. 

§  197iS.  In  criminal  cases. —  In  order  to  convict  on  circumstantial  evidence  in  a  criminal 
case,  the  jury  must  find  the  circumstances  to  be  clearly  proved  as  facts,  and  must  also  find 
that  those  facts  clearly  and  unequivocally  imply  the  guilt  of  the  prisoner,  and  cannot  be  rea- 
sonably reconciled  with  any  hypothesis  of  his  innocence.  United  States  v.  Douglas^,  2  Blatch.. 
207.     See  §  1475. 

§  1978.  Where  the  prosecution  in  a  criminal  case  rely  upon  circumstantial  evidence,  the  facts 
and  circumstances  must  be  proved  in  order  to  lay  the  basis  for  the  presumption  which  is 
sought  to  be  established.  Each  circumstance  essential  to  the  conclusion  must  be  proved  to  the 
same  extent  as  if  the  whole  issue  rested  upon  the  proof  of  such  essential  circumstance.  United 
States  V,  Gk>ldberg,  7  Biss.,  175. 

§  1974.  In  any  case,  more  particularly  in  one  that  is  capital,  the  circumstances  relied  upon 
to  establish  the  guilt  of  the  accused  ought  to  be  so  strong  as  to  leave  no  doubt  of  the  fact : 
and  they  should  be  consistent  with  themselves,  each  circumstance  tending  to  establish  the  guilt 
of  the  party.    United  States  v.  Vanranat,*  8  Wash.,  146. 

§  1975.  In  criminal  cases  depending  on  circumstantial  evidence,  in  order  to  justify  a  venlict 
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of  guilty,  the  hypothesis  of  guilt  must  flow  natoraUy  from  the  facts  proved  and  be  consistent 
with  them  alL    United  States  v.  Babcock,  8  Dill.,  621. 

g  1070.  In  criminal  cases  depending  on  circumstantial  evidence,  in  order  to  justify  a  verdict 
of  guilty,  the  evidence  must  be  sufficient  to  exclude  every  reasonable  hypothesis  but  that  of 
the  guilt  of  the  accused.  Not  only  must  all  the  facts  proved  be  consistent  and  point  to  his 
guilt,  but  they  must  be  inconsistent  with  his  innocence.  If  the  evidence  can  be  reconciled 
either  with  the  theory  of  the  innocence  or  guilt  of  the  accused,  the  law  requires  the  jury  to 
give  tlie  accused  the  benefit  of  the  doubt  and  adopt  the  former.    Ibid, 

§  1977.  To  warrant  a  conviction  on  circumstantial  evidence  it  must  not  only  be  consistent 
with  the  guilt  of  the  accused,  but  it  must  be  inconsistent  with  any  other  conclusion.  United 
States  V.  Butler,*  1  Hughes,  457. 

§  1978.  Circumstantial  evidence,  in  order  to  convict  by  itself,  must  be  so  strong  as  to  be  in- 
consistent with,  innocence.    United  States  v.  Lyman,  5  McL.,  518. 

§  1979.  Circumstances  may  be  sufficient  to  justify  a  conviction  for  any  crime,  but  all  dr- 
comstantial  evidence  is  to  be  received  with  caution.    United  States  v,  Martin,*  2  McL.,  256. 

§  1980.  Circumstances,  in  order  to  produce  conviction,  must  be  established;  they  must  be 
consistent  with  each  other,  and  with  the  g^uilt  of  the  defendant;  and  they  must,  to  a  moral 
certainty,  exclude  the  idea  of  his  innocence.    Ibid. 

§  1981.  The  existence  of  a  conspiracy  may  be  established  by  indirect  or  circumstantial  evi- 
dttioe.    United  States  v.  Gtoldberg,  7  Hiss.,  175. 

§  1982.  Circumstantial  evidence,  to  convict  of  conspiracy,  must  be  so  strong  as  to  be  incon- 
sistent with  the  innocence  of  the  accused.    United  States  v.  Cole,  5  McL.,  518. 

g  1988.  Circumstances  without  any  witnesses,  when  they  exist  in  documentary  or  written 
testimony,  may  combine  to  establish  the  charge  of  perjury  without  other  proof  than  that  of 
their  authenticity.  Written  proofs,  existing  and  within  the  knowledge  of  the  defendant  when 
the  perjury  was  committed,  especitdly  if  in  the  form  of  letters  written  by  him,  are  thus  suffi- 
cient to  sustain  the  charge.   (Thompson,  J.,  dissenting.)  United  States  v.  Wood,*  14  Pet.,  480. 

§  1984.  On  a  trial  for  murder,  where  the  discovery  of  the  body  after  the  crime  is  impossible, 
as  where  the  murder  was  committed  on  the  high  seas,  the  fact  of  death  may  be  proved  by  other 
means.  It  may  be  proved  by  direct  evidence,  or,  when  that  does  not  exist,  by  cogent  circum- 
stances, provided  they  are  sufficient  to  produce  conviction  on  the  mind  of  the  jury  and  exclude 
every  reasonable  doubt.    United  States  v,  Williams,*  1  Cliff.,  6. 

g  1985.  Upon  an  indictment  for  counterfeiting  bank  notes,  the  intent  to  defraud  the  bank 
or  8(xne  other  person  need  not  be  proved  by  positive  testimony.  Circumstantial  evidence  is  suffi- 
cient if  it  be  such  as  to  satisfy  the  jury.    United  States  v,  Moses,  4  Wash.,  726. 

§  1986.  The  scienter  may  be  shown  by  evidence  that  similar  orders  were  found  in  the  pos- 
session of  another  who  was  proved  to  be  in  collusion  with  the  defendant  for  the  purpose  of 
p— «i"g  the  orders.    United  States  v.  Hinman,  Bald.,  292. 

§  1987.  On  a  criminal  trial,  telegrams  addressed  to  the  defendant  by  name,  care  of  executive 
mansion,  Washington,  were  received  in  evidence  without  actual  proof  of  receipt  by  him,  it 
being  proved  that  they  were  delivered  to  the  door-keepers  of  the  executive  mansion,  whose  cus- 
tom it  was  to  deliver  aU  telegrams  to  the  person  to  whom  they  were  addressed  or  place  them 
upon  his  desk ;  the  defendant  being  the  president's  private  secretary,  and  having  an  office  in  the 
ezecative  mansion.    United  States  t^.  Babcock,*  8  Dill.,  571. 

§  1988.  Telegraph  dispatches  addressed  to  a  defendant  are  admissible  in  evidence  though  not 
shown  to  have  been  answered  by  him ;  but  in  giving  effect  to  such  evidence  the  surrounding 
oircamstances  are  to  be  considered  by  the  jury.    Ibid. 


IX.  Heabsay  and  Oeneeal  Bcputatiok. 

SoiCMABT  ~  General  rule  and  exceptions,  g  1989.—  Letters  betioeen  third  parties,  §  1990.— Let- 
ters from  the  uxir  aooountafU*s  office,  §  1991.—  Statements  concerning  similar  causes  of 
action,  %  1992. —  Reputation;  as  to  private  andpublio  rights;  surveys;  boundaries,  §^  199^ 
199Gu—  Declarations  as  to  pedigree,  S§  1996-2000. 

§  1989*  Hearsay  evidence  is  incompetent  to  establish  any  fact  which  is  in  its  nature  suscepti- 
ble of  being  proved  by  witnesses  who  speak  from  their  own  knowledge.  Hearsay  evidence 
not  only  supposes  some  better  testimony  which  might  be  adduced  in  the  particular  case,  but 
its  intrinsic  weakness,  its  inoompetenpy  to  satisfy  the  mind  of  the  existence  of  the  fact,  and 
the  frauds  which  might  be  practiced  under  its  cover,  exdude  such  testimony.  Cases  of  pedi- 
gree, prescription,  custom,  boundary,  and  matters  of  general  and  public  history,  axe  ezoeptions 
to  this  rule.    Queen  v.  Hepburn*  §^  2001 -& 
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§  1990.  A  letter  written  by  one  who  gives  a  deposition  in  a  cause,  to  a  third  party,  annexed 
to  the  deposition,  but  not  sworn  to  be  true  in  the  deposition,  is  res  inter  aliosi  acta  as  to  the 
parties  to  the  cause  and  cannot  be  admitted  as  evidence  in  the  cause.  Dwyer  v.  Dunbar, 
§§  2004-7. 

§  1091.  A  letter,  from  the  war  accountant's  office,  which  is  not  authenticated  as  required  by 
act  of  congress,  so  as  to  be  admissible  as  an  abstract  of  an  account^  is  not  admissible  in  evidence 
in  a  suit  against  the  sureties  on  an  official  bond,  though  it  purports  to  contain  a  statement  ^f 
moneys  due  by  the  principal  to  the  United  States.    Pendleton  v.  United  States,  §§  2008-9. 

§  1992.  Where  the  capacity  in  which  a  debt  is  contracted  by  the  defendant  is  at  issue,  evi- 
dence of  a  statement  by  a  tliird  person,  holding  a  similar  claim,  that  such  claim  was  settled 
by  defendant  in  a  certain  capacity,  is  hearsay  and  inadmissible.    Young  v,  Godbe,  §.^  2010-12. 

§  1993.  Hearsay  as  to  pi*ivate  rights  or  specific  facts  relating  thereto  is  inadmissible.  Dec- 
larations of  a  deceased  chain  carrier,  who  accompanied  the  surveyor  making  the  original  sur- 
vey, are  inadmissible  because  mere  hearsay,  if  made  subsequent  to  the  original  survey,  thoul^h 
made  on  the  place  in  question  while  it  is  being  resurveyed.  In  England  no  evidence  of  repu- 
tation as  to  private  boundaries  is  admissible.  In  America,  evidence  of  general  reputation  as 
to  boundaries  between  contiguous  private  estates  is  admitted.    EUicott  t\  Pearl,  ^§  2013-23; 

§  1994.  To  render  evidence  of  general  reputation  or  tradition  admissible,  it  must  relate  to 
the  exercise  of  s.  public  right ;  it  must  not  relate  to  specific  facts,  and  it  must  be  supported  by 
acts  of  possession.    Ibid, 

%  1995.  A  public  survey  is  evidence  as  to  things  therein  stated  which  are  within  the  sur- 
veyor's official  duty.    Statements  therein  as  to  other  facts  are  hearsay.    Ibid, 

%  1996.  Declarations  as  to  pedigree,  made  after  a  controversy  has  arisen  on  the  general  sub- 
ject of  the  title,  but  not  on  the  specific  point  which  the  declarations  are  offered  to  prove,  are 
admissible.    ElUott  r.  Peirsol,  §§  2024-31. 

§  1997.  Declarations  relating  to  pedigree  are  inadmissibie  if  made  post  litem  motam,  or 
after  a  question  has  arisen  on  the.  point  wliich  they  are  offered  to  prove.  ( English  and  Ameri- 
can authorities  largely  reviewed  by  Baldwin,  J.,  and  the  decision  in  Bondereau  v,  Montgomery, 
4  Wash.,  187,  criticised.)    HaU's  Deposition,  g^  2232-40. 

g  1998.  Depositions  taken  in  a  cause  are  not  evidence  in  another  case  in  which  the  parties 
are  not  the  same,  though  some  of  them  may  be  concerned  in  both  cases.  If,  however,  these 
declarations  concern  pedigree  they  may  be  admissible  as  declarations.  The  fact  that  such  dec- 
larations were  made  post  litem  motam  will  not  exclude  them.  Bondereau  v.  Montgomery, 
g§  2041-45. 

§  1999.  When,  in  depositions  taken  abroad  to  prove  pedigree,  the  deponent  states  his  infor- 
mation to  be  derived  from  la  notoriiti  publique,  it  will  be  inferred  that  this  notoriety  was  the 
tradition  in  the  family,  and  admissible.    Dussert  v.  Roe,  §.:$  2046-48. 

§  2000.  Declai'ations  regarding  pedigree,  made  before  any  controversy  arose,  and  made  in 
order  to  prove  a  title  in  the  land  office  in  order  to  procure  a  warrant  of  survey,  are  admissible 
in  evidence  in  a  suit  concerning  that  title  afterwards;  and  the  fact  that  these  declarations  are 
in  the  form  of  affidavits  does  not  exclude  them.    Hurst  v.  Jones,  g§  2049-oOL 

[Notes.-  See  §§  2031-2089.] 

QUEEN  V.  HEPBURN. 
(7  Cranch,  200-290.    1813.) 

Opinion  by  ^fARSHALL,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  instituted  by  the  plaintiffs  in  the  cir- 
cuit court  of  the  United  States  for  the  county  of  Washington,  in  which  they 
claim  freedom.  On  the  trial  of  the  issue,  certain  depositions  were  offered  by 
the  plaintiffs,  which  were  rejected  by  the  court,  and  exceptions  were  taken. 
The  verdict  and  judgment  being  rendered  for  the  defendants,  the  plaintiffs 
have  brought  the  cause  into  this  court  by  writ  of  error,  and  the  case  depends 
on  the  correctness  of  the  several  opinions  given  by  the  circuit  court. 

The  first  opinion  of  the  court  to  which  exception  was  taken  was  for  the 
rejection  of  part  of  the  deposition  of  Caleb  Clarke,  who  deposed  to  a  fact 
which  he  had  heard  his  mother  say  she  had  frequently  heard  from  her  father. 
The  second  exception  is  to  the  opinion  overruling  part  of  the  deposition  of 
Freeders  Ryland,  which  stated  w^hat  he  had  heard  Mary,  the  ancestor  of  the 
plaintiffs,  sav  respecting  her  own  place  of  birth  and  residence. 
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The  fifth  exception  is  substantially  the  same  with  the  second.  The  question 
is  somewhat  varied  in  form,  and  the  testimony  given  by  the  defendant,  to 
which  no  exception  was  taken,  is  recited,  and  the  hearsay  evidence  is  then 
offered  as  historical;  but  the  court  perceives  no  difference,  in  law,  between  the 
second  and  fifth-exceptions. 

The  sixth  exception  is  taken  to  an  instruction  given  by  the  court  to  the  jury 
on  the  motion  of  the  counsel  for  the  defendants.  The  plaintiffs  had  read  the 
deposition  of  Richard  Disney,  who  deposed  that  he  had  heard  a  great  deal  of 
talk  about  Mary  Queen,  the  ancestor  of  the  plaintiffs,  and  has  heard  divers 
persons  say  that  Captain  I^arkin  brought  her  into  this  country,  and  that  she 
had  a  great  many  fine  clothes,  and  that  old  William  Chapman  took  her  on 
shore  once,  and  that  nobody  would  buy  her  for  some  time,  until  at  last  James 
CaroU  bought  her. 

Whereupon  the  defendant's  counsel  moved  the  court  to  instruct  the  jury 
that  if  they  find  the  existence  of  this  report  and  noise  was  not  stated  by  the 
witness  from  his  knowledge,  but  from  what  had  been  communicated  to  him 
respecting  the  existence  of  such  a  report  and  noise  many  years  after  her  im- 
portation, without  its  appearing  by  whom  or  in  what  manner  the  same  was 
communicated  to  him,  then  the  evidence  is  incompetent  to  prove  either  the 
existence  of  such  report  and  noise  or  the  truth  of  it ;  which  instruction  the 
court  gave. 

The  plaintiffs  also  read  the  deposition  of  Thomas  Warfield,  who  deposed 
that  John  Jiams,  an  inspector  of  tobacco,  told  him  that  Mary,  the  ancestor  of 
the  plaintiffs,  was  free,  and  was  brought  into  this  country  by  Captain  Larkin, 
and  was  sold  for  seven  years.  The  court  instructed  the  jury  that  if  they 
should  be  satisfied  upon  the  evidence  that  these  declarations  of  John  Jiams 
were  not  derived  from  his  own  knowledge,  but  were  founded  on  hearsay  or 
report  communicated  to  him  many  years  after  the  importation  and  sale  of  the 
said  Mary,  without  its  appearing  by  whom  or  in  what  manner  such  communi- 
cation was  made  to  him,  then  his  said  declarations  are  not  competent  evidence 
in  this  cause.    To  these  instnictions  the  counsel  for  the  plaintiffs  excepted. 

§  2001.  Hearsay  evidence  is  incompetent  to  establish  any  specific  fact^  which 
is  in  its  nature  susceptible  of  being  proved  by  witnesses  who  speak  from  tlieir 
own  knowledge. 

These  several  opinions  of  the  court  de^oend  on  one  general  principle,  the  de- 
cision of  which  determines  them  all.  It  is  this:  That  hearsay  evidence  is 
incompetent  to  establish  any  specific  fact,  which  fact  is  in  its  nature  suscepti- 
ble of  being  proved  by  witnesses  who  speak  from  their  own  knowledge. 

However  the  feelings  of  the  individual  may  be  interested  on  the  part  of  a 
person  claiming  freedom,  the  court  cannot  perceive  any  legal  distinction  be- 
tween tho  assertion  of  this  and  of  any  other  right,  which  will  justify  the 
application  of  a  rule  of  evidence  to  cases  of  this  description  which  would  bo 
inapplicable  to  general  cases  in  which  a  right  to  property  may  bo  asserted. 
The  rule,  then,  which  the  court  shall  establish  in  this  cause  will  not,  in  its 
application,  bo  confined  to  cases  of  this  particular  description,  but  will  be 
extended  to  others  where  rights  may  depend  on  facts  which  happened  many 
years  past. 

It  was  very  justly  observed  by  a  great  judge,  that  "  all  questions  upon  tho 
rales  of  evidence  are  of  vast  importance  to  all  orders  and  degrees  of  men ;  our 
lives,  our  liberty,  and  our  property,  are  all  concerned  in  tho  support  of  these 
rules,  which  have  been  matured  by  the  wisdom  of  ages,  and  are  now  revered 
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from  their  antiquity  and  the  good  sense  in  which  they  are  founded.''  One  of 
these  rules  is,  that  '^  hearsay "  evidence  is  in  its  own  nature  inadmissible. 
That  this  species  of  testimony  supposes  some  better  testimony  which  might  be 
adduced  in  the  particular  case  is  not  the  sole  ground  of  its  exclusion.  Its  in- 
trinsic weakness,  its  incompetency  to  satisfy  the  mind  of  the^existence  of  the 
fact,  and  the  frauds  which  might  be  practiced  under  its  cover,  combine  to  sup- 
port the  rule  that  hearsay  evidence  is  totally  inadmissible. 

§  2002.  To  the  general  rule  of  hearsay  evidence^  cases  of  pedigree, prescrip- 
tion^ cicstorrij  ioundary,  and  matters  of  ptiblic  and  general  history  are  exceptions. 

To  this  rule  there  are  some  exceptions  which  are  said  to  be  as  old  as  the 
rule  itself.  These  are  cases  of  pedigree,  of  prescription,  of  custom,  and  in 
some  cases  of  boundary.  There  are  also  matters  of  general  and  public  history 
which  may  be  received  without  that  full  proof  which  is  necessary  for  the  estab- 
lishment of  a  private  fact.  It  will  be  necessary  only  to  examine  the  principles 
on  which  these  exceptions  are  founded,  to  satisfy  the  judgment  that  the  same 
principles  will  not  justify  the  admission  of  hearsay  evidence  to  prove  a  specific 
fact,  because  the  eye-witnesses  to  that  fact  are  dead.  But  if  other  cases  stand- 
ing on  similar  principles  should  arise,  it  may  well  be  doubted  whether  justice 
and  the  general  policy  of  the  law  would  warrant  the  creation  of  new  excep- 
tions. The  danger  of  admitting  hearsay  evidence  is  sufficient  to  admonish 
courts  of  justice  against  lightly  yielding  to  the  introduction  of  fresh  exceptions 
to  an  old  and  well-established  rule,  the  value  of  which  is  felt  and  acknowl- 
edged by  all. 

If  the  circumstance  that  the  eye-witnesses  of  any  fact  be  dead  should  justify 
the  introduction  of  testimony  to  establish  that  fact,  from  hearsay,  no  man 
could  feel  safe  in  any  property,  a  claim  to  which  might  be  supported  by  proof 
so  easily  obtained. 

This  subject  was  very  ably  discussed  in  the  case  of  The  King  against  the 
Inhabitants  of  Eriswell,  3  Term  R,  707,  where  the  question  related  to  the  fact 
that  a  pauper  had  gained  a  residence,  a  fact  which  it  was  contended  might  be 
proved  by  hearsay  evidence.  In  that  case  the  court  was  divided,  but  it  was 
afterwards  determined  that  the  evidence  was  inadmissible.  This  court  is  of 
the  same  opinion. 

The  general  rule  comprehends  the  case,  and  the  case  is  not  within  any  ex- 
ception heretofore  recognized.  This  court  is  not  inclined  to  extend  the  excep- 
tions further  than  they  have  already  been  carried.  There  are  other  exceptions 
taken  which  appear  on  the  record,  but  were  not* much  relied  upon  in  argument. 

§  2003.  After  a  juror  is  sworn  no  exception  can  he  taken  to  him'  on  account 
of  his  heing  an  inhabitant  of  another  county.  What  constitutes  such  bias  as  will 
render  a  juror  incompetent. 

The  third  exception  is  to  the  qualification  of  one  of  the  jurors.  He  was 
called  as  a  talesman,  and  was  stated  to  be  an  inhabitant  of  the  county  of 
Alexandria,  not  of  Washington.  The  court  decided  that  he  was  a  proper  jury- 
man, and  he  was  sworn.  After  his  being  sworn  the  objection  was  made  by 
the  plaintifiTs  counsel,  and  an  exception  was  taken  to  the  opinion  of  the  court 
Whatever  might  have  been  the  weight  of  this  exception  if  taken  in  time,  the- 
court  cannot  sustain  it  now.  The  exception  ought  to  have  been  made  before 
the  juror  was  sworn. 

The  fourth  exception  also  applies  to  an  opinion  given  by  the  circuit  court, 
respecting  the  service  of  one  of  the  persons  summoned  as  a  juror.  James 
Seed,  when  called,  was  questioned,  and  appeared  to  have  formed  and  ezpreaaed 
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no  opinion  on  the  particolar  case ;  but  on  being  farther  questioned,  he  avowed 
his  detestation  of  slavery  to  be  such  that,  in  a  doubtfol  case,  he  would  find  a 
verdict  for  the  plaintiffs ;  and  that  he  had  so  expressed  himself  with  regard 
to  this  very  cause.  He  added,  that  if  the  testimony  were  equal,  he  should 
certainly  find  a  verdict  for  the  plaintiffs.  The  court  then  instructed  the  triers 
that  he  did  not  stand  indifferent  between  the  parties.  To  this  instruction  an 
exception  was  taken. 

It  is  certainly  much  to  be  desired  that  jurors  should  enter  upon  their  duties 
with  minds  entirely  free  from  every  prejudice.  Perhaps  on  general  and  pub- 
lic questions  it  is  scarcely  possible  to  avoid  receiving  some  prepossessions,  and 
where  a  private  right  depends  on  such  a  question,  the  difficulty  of  obtaining 
jurors  whose  minds  are  entirely  uninfluenced  by  opinions  previously  formed  is 
undoubtedly  considerable.  Yet  they  ought  to  be  superior  to  every  exception ; 
they  ought  to  stand  perfectly  indifferent  between  the  parties;  and  although 
the  bias  which  was  acknowledged  in  this  case  might  not  perhaps  have  been  so 
strong  as  to  render  it  positively  improper  to  allow  the  juror  to  be  sworn  on  the 
jury,  yet  it  was  desirable  to  submit  the  case  to  those  who  felt  no  bias  either 
way;  and  therefore  the  court  exercised  a  sound  discretion  in  not  permitting 
him  to  be  sworn. 

There  is  no  error  in  the  proceedings  of  the  circuit  court,  and  the  judgment 
is  affirmed. 

Mb.  Justice  Duvall  dissented,  holding  that  by  the  law  of  Maryland,  on 
petitions  for  freedom,  where  the  petitioner  claims  from  an  ancestor  long  dead, 
hearsay  evidence  is  admissible  if  better  cannot  be  procured. 

DWYE6  v.  DUNBAR. 
(6  Wallace,  818-825.    1866.) 

Erbob  to  XJ.  S.  District  Court,  Eastern  District  of  Texas. 

Statement  of  Facts. —  The  defendant  set  up  a  compromise  and  composi- 
tion with  plaintiff,  but  wholly  failed  to  prove  it.  The  instruction  referred  to 
in  the  last  part  of  the  opinion  was  as  follows: 

"  That  if  the  jury  find  that  the  defendant  executed  and  delivered  the  notes, 
and  that  he  has  not  paid  the  same,  they  will  find  for  the  plaintiff." 

Opinion  by  Mb.  Justice  Swayne. 

The  suit  was  founded  upon  two  promissory  notes  executed  by  Dwyer  to 
George  C.  Dunbar,  and  by  him  indorsed  to  the  defendant  in  error,  who  was 
the  plaintiff  in  the  court  below.  Dwyer,  in  that  court,  set  up,  as  a  defense  to 
the  action,  that  he  had  made  a  compromise  and  composition  with  his  creditors, 
and  that  the  plaintiff  was  a  party  to  the  arrangement  and  bound  by  it.  The 
plaintiff  denied  that  he  was  in  anywise  a  party  to  the  agreement. 

The  cause  was  tried  by  a  jury  and  a  verdict  and  judgment  were  rendered 
for  the  plaintiff.  Upon  the  trial  Dwyer  took  exceptions  to  the  ruling  out  of 
certain  testimony  which  he  offered,  and  to  the  refusal  of  the  court  to  give  in- 
structions which  he  submitted.  A  bill  of  exceptions  was  taken,  setting  forth 
these  rulings,  and  they  are  relied  upon  in  this  court  to  reverse  the  judgment. 
We  will  consider  them  in  the  order  in  which  they  are  presented  in  the  record. 

§  2004.  A  letter  written  to  a  third  person^  in  which  a  certain  trcmmctum  is 
deaeribedj  and  which  was  attached  to  a  deposition  htU  was  not  sworn  to  as  tru^ 
therein^  is  not  admissible  in  evidence. 

1.  The  rejection  of  the  letter  of  Smith.    The  letter,  of  its^f ,  wa^  plearly 
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not  evidence.  There  being  no  proof  of  the  truth  of  its  contents,  it  was  within 
the  definition  of  res  inter  alios  acta.  It  was  simply  a  narrative  to  a  third  per- 
son of  a  past  transaction,  in  relation  to  which  the  writer  was  a  competent 
witness,  and  gave  his  deposition.  All  that  he  says  upon  the  subject  of  the 
letter  is  as  follows:  "The  letter  of  this  aflSant  to  Charles  Russell  was  written 
in  reply  to  said  Russell,  wishing  to  know  the  circumstances  respecting  the  set- 
tlement made  of  the  Dunbar  claim  by  me.  This  affiant  is  not  acquainted  with 
J.  S.  Ray  or  his  signature."  The  letter  was  properly  excluded  from  going  to 
the  jury. 

§  3005.  A  deposition  proving  the  contents  of  a  certain  letter^  which  is  neither 
produced  nor  its  non-production  accounted  for^  is  secondary  evidence,  and  inad- 
missible. 

2.  The  ruling  out  of  Russell's  deposition.  This  deposition  was  offered  to 
prove  the  contents  of  the  letter  from  Riiy.  The  evidence  was  entirely  second- 
arv  in  its  character.  Without  the  excluded  letter  there  was  no  foundation  for 
its  introduction.    The  ruling  of  the  court  was  correct. 

§  200G.  A  court  is  not  bound  to  give  instructions  not  warranted  by  the  evi- 
dence^ and  haviiig  no  practical  application  to  the  case. 

3.  The  instructions  asked  by  the  defendant  below  to  be  given  to  the  jury 
were  not  called  for  bv  the  facts  of  the  case  as  disclosed  in  the  evidence.  Under 
the  circumstances  they  were  abstractions.  They  had  no  practical  application 
and  the  court  was  not  bound  to  give  them. 

§  2007.  Where^  in  a  suit  upon  promissory  notes^  the  defendant  pleads  only  a 
compromise  and  composition^  and  fails  to  prove  ity  an  instructiony  with  other s^ 
^^that  if  the  jury  find  that  the  defendant  executed  and  delivered  the  notes  and 
has  7iot  paid  them, "  they  will  find  for  defendant^  is  proper. 

The  instruction  given,  which  was  conf|)lained  of,  was  in  conformity  with 
the  practice  of  the  courts  of  the  United  States,  when  a  clear  case  is  made  out 
by  the  plaintiff,  and  no  defense,  or  only  one  clearly  invalid,  is  shown  by  the 
defendant.  The  court  below  proceeded  upon  this  principle,  and,  as  the  case 
is  disclosed  in  the  bill  of  exceptions,  did  not  err  in  its  application.  The  judg- 
ment below  is  affirmed,  with  costs. 

PENDLETON  w.  UNTTEIJ  STATES^  ; 

(Circuit  Court  for  Virginia :  2  MarshaU,  75-80.     1822.) 

Opinion  by  Marshall,  C-  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  a  judgment  of  the  district 
court  obtained  by  the  United  States  against  the  plaintiffs  in  error,  for  the 
sum  of  $496.08,  with  interest  from  the  aoth  of  September,  1808. 

Philip  Pendleton,  the  testator  of  the  plaintiffs,  had  become  bound  to  the 
United  States  as  security  for  Michael  M'Eewan  and  Daniel  Hanagan,  who 
were  contractors  to  furnish  rations  to  the  troops  in  Virginia  and  Maryland,  for 
^e  year  1802.  This  suit  is  brought  for  the  balance  of  moneys  unaccounted 
for,  which  was  in  their  hands  on  the  last  day  of  December  of  that  year.  The 
jbreach' assigned  in  the  declaration  is  the  non-payment  of  $1,15^.89,  being  the 
balance  due  from  the  said  M'Eewan  and  Hanagan  on  the  81st  day  of  De-- 
cember,  1802. 

In  support  of  this  action,  the  attorney  for  the  United  States  offefed  in  evi- 
dence a  certificate  from  the  treasury  department,  certified  by  the  comptroller 
on  the  3d  day  of  October,  1821,  stating  that,  on  a  settlement  of  the  accounts 
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of  Michael  M'Kewan  and  Daniel  Hanagan,  late  contractors  for  supplying  the 
troops  stationed  in  Maryland  and  Virginia,  they  are  chargeable — 

To  balance  remaining  in  their  hands  for  moneys  advanced  from  the  22d  of  Octo- 
ber, 1801,  to  the  6th  of  January,  1803,  per  report  No.  15,129 $1,159  89 

The  same  paper  contains  the  following  credits — 

On  the  30th  of  June,  1808 $230 

On  the  80th  of  September •.      806 

636  00 

.  Leaving  due  to  the  United  States ; $628  89 

This  paper  was  objected  to  by  the  counsel  for  the  defendants,  and  was  re- 
jected by  the  court,  because  it  claimed  a  gross  sum  of  $1,159.89,  for  moneys 
advanced  up  to  the  6th  of  January,  1803,  to  M'Kewan  and  Hanagan,  whereas, 
the  defendants  were  liable  only  for  moneys  advanced  up  to  the  last  day  of 
December,  1802. 

The  attorney  for  the  United  States  then  offered  in  evidence  an  affidavit 
made  by  the  defendant,  Philip  Pendleton,  December  1,  1818,  for  the  purpose 
of  obtaining  a  continuance,  in  which  he  states,  among  other  things,  that  during 
the  pendency  of  the  suit,  and  prior  to  the  year  1810,  he,  with  the  other  secu- 
rity in  the  bond,  caused  sundry  payments  to  be  made  to  an  amount  about 
equal  to  the  sum  stated  to  be  due,  after  deducting  therefrom  the  sum  of 
$392.54,  or  thereabouts,  which  was  obviously,  he  thinks,  an  unjust  charge 
against  the  securities.  The  vouchers  for  these  payments  were  placed  in  the 
hands  of  Mr.  Williams,  with  other  documents,  a  gentleman  then  practicing  at 
this  bar,  who  is  since  dead.  After  the  death  of  Mr.  Williams,  a  judgment  was 
obtained,  without  any  appearance  for  the  defendant,  for  upwards  of  $2,000, 
which,  on  his  motion,  was  set  aside,  and  a  new  trial  granted.  The  affidavit 
then  states  that  a  search  was  made  among  the  papers  of  Mr.  Williams,  which 
resulted,  as  he  is  informed,  in  finding  a  statement  made  by  Mr.  Hay,  the  then 
attorney  for  the  United  States,  admitting  the  incorrectness  of  the  charge  as 
against  the  sureties,  a  certificate  of  the  treasurer  of  the  United  States  as  to 
the  payment  of  8160,  on  or  about  the  31st  day  of  October,  1803,  and  a  letter 
from  the  affiant  to  Mr.  Williams,  dated  the  20th  of  April,  1809,  in  which  he 
says:  *^  I  send  you  two  receipts  and  a  letter,  evidencing  the  payment  of  $696 
of  the  judgment."  These  papers,  the  affiant  says,  are,  as  he  is  informed,  mis- 
laid, and  he  prays  a  continuance  for  the  purpose  of  endeavoring  to  replace 
them. 

The  attorne V  for  the  United  States  also  offered  to  read  a  letter  from  William 
Simmons  to  Michael  M'Kewan,  in  these  words: 

"  Depaktmest  of  Wak,  Accountant's  Office,  January  15,  1803. 

"i&>  —  I  have  to  acknowledge  the  receipt  of  yours  of  the  10th  instant,  with 
the  papers,  ...  of  which  have  been  admitted,  and  your  accounts  as  con- 
tractor for  the  year  1801,  and  of  yourself  and  Daniel  Hanagan  for  the  3'ear 
1802,  finally  closed,  leaving  a  balance  due  to  the  United  States  in  each,  to  wit: 

From  yourself,  as  contractor  for  Virginia  for  the  year  1803 $403  76 

From  yourscU  and  D.  H.,  as  contractors  for  V.  and  M.  for  1803 707  85 

$1,176  11 

For  which  you  are  to  make  immediate  payment  to  the  United  States. 

"William  Simmons." 
The  counsel  for  the  defendant  objected  to  the  admission  of  this  p,ccount  f ron^ 
the  treasury  department,  and  of  the  letter  from  Mr.  Siminons,  whiph  objection 
the  court  overruled,  '^  being  pt  opinion  that  the  document  from  the  treasury 

827 


gSOOS.  EVIDENCE. 

department  was  capable  of  being  explained  to  the  satisfaction  of  the  jury,  by 
reference  to  the  letter  from  William  Simmons  to  Michael  M'Ke'wan,  which 
letter  was  found  by  the  attorney  for  the  United  States  this  day,  among  the 
papers  filed  in  this  case  in  this  court,  and  because,  from  inspection  of  the  same, 
the  court  is  satisfied  that  the  same  was  probably  brought  into  court  many 
years  ago,  and  has  remained  among  the  papers  in  this  cause  as  being  pro- 
duced originally  by  the  said  Michael  M'Kewan,  an  original  party  in  the  cause 
to  whom  the  same  is  directed."  To  this  opinion  the  counsel  for  the  defend- 
ant excepted,  and  the  judgment  is  now  before  this  court  on  writ  of  error. 

§  2008.  A  letter  from  the  war  department  to  a  principal  on  a  corUrcu^r^a 
bondj  not  authenticcUed  as  provided  hy  laWj  is  not  evidence  against  the  sureties  on 
the  bond. 

The  letter  from  Simmons  to  M'Kewan,  not  bemg  authenticated  in  the  form 
prescribed  by  the  act  of  congress,  derives  no  aid  from  that  act,  and  the  ques- 
tion concerning  its  admissibility  is  consequently  dependent  on  general  princi- 
ples of  law. 

The  record  contains  no  evidence  that  Michael  M'Kewan  was  ever  a  party 
to  this  cause.  The  declaration  is  against  the  executors  of  Philip  Pendleton, 
deceased,  who  was  one  of  the  sureties  of  M'Kewan  and  Hanagan.  I  must 
presume,  from  the  statement  of  the  judge  of  the  district  court,  that  a  suit  was 
originally  brought  against  all  the  parties  to  the  bond,  and  that  on  the  death 
of  Philip  Pendleton,  one  of  the  obligors,  this  suit  was  brought  against  his 
executors,  and  that  this  paper  was  found  in  the  original  suit. 

It  is  not  stated  by  the  judge,  nor  does  it  in  any  manner  appear,  that  a  trial 
ever  took  place  as  against  M'Kewan,  that  this  paper  was  ever  read  in  evidence, 
or  that  it  was  filed  with  the  permission  of  the  court.  In  what  light,  then,  is 
this  letter  to  be  considered?  I  am  by  no  means  satisfied  that  it  is  not  the 
paper  of  M'Kewan,  which  he  would  be  at  liberty  to  withdraw  at  his  own 
pleasure,  and  would  not  be  compellable  to  use.  If  seized  by  the  attorney  for 
the  United  States,  he  could  not  use  it  as  evidence  offered  by  M'Kewan,  but  as 
a  letter  addressed  to  and  received  by  him.  But,  if  I  am  wrong  in  this,  still 
it  only  establishes  the  amount  of  the  claim  against  M'Kewan  and  Hanagan, 
Itnd  does  not  show  with  sufficient  precision  that  the  sureties  were  liable  for 
the  whole  of  the  claim.  The  documents  show  that,  on  the  books  of  the  treas- 
ury, the  suras  for  which  the  sureties  are  not  liable  are  blended  with  those  for 
which  they  are  liable,  and  that  the  whole  is  claimed  from  them.  The  accoant 
certified  by  the  comptroller  claims  for  moneys  advanced  to  the  contractors 
up  to  the  6th  of  January,  1803,  without  specifying  the  dates  at  which  the  sev- 
eral advances  were  made,  or  showing  how  much  was  advanced  after  the  last 
day  of  December,  1802.  The  letter  of  the  war  accountant  is  dated  after  the 
6th  day  of  January,  1803,  and  states  a  balance  to  be  due,  varying  from  that 
contained  in  the  account  certified  by  the  comptroller,  but  omits  ta  state  that  it 
was  wholly  due  for  advances  made  on  or  prior  to  the  last  day  of  December^ 
1802.  It  is  said  that  an  inference  may  be  fairly  drawn  from  a  comparison  of 
these  accounts,  that  the  balance  claimed  in  the  letter  of  Mr.  Simmons  was  due 
for  advances  for  which  the  sureties  are  responsible.  But  inferences  may  be 
drawn  either  way,  and  this  is  not  a  case  which  ought  to  be  left  to  uncertain 
inferences.  The  books  of  the  treasury  ought  to  show  with  precision  and  cer 
tainty  the  several  periods  at  which  the  money  was  advanced,  and  an  abstract 
from  the  books  would  be  evidence  in  the  cause.    A  court  ought  not  to  reason 

on  a  letter  not  explicit,  and  draw  from  it  doubtful  inferences,  when  the  party 
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requiring  this  coarse  has  in  his  possession  testimony  which  would  dispel  every 
doubt. 

If  the  letter  does  not  show,  when  accompanied  by  the  account  certified  by 
the  comptroller,  that  all  the  money  it  claims  was  advanced  before  the  1st  of 
January,  1803,  then  no  acquiescence  in  it  by  M'Kewan,  no  admission  of  its 
verity,  implied  or  expressed,  can  aifect  the  security.  M'Kewan's  admissions 
show  only  his  own  liability ;  but  it  that  is  more  extensive  than  the  liabilities 
of  his  securities,  they  cannot  be  affected  by  admissions  which  apply  to  the 
claim  against  him  generally,  without  discriminating  between  those  parts  of  it 
which  affect  the  sureties,  and  those  which  do  not.  Upon  these  reasons,  I  am 
of  opinion  that  the  letter  of  Simmons  does  not  explain,  with  the  requisite 
clearness,  the  account  certified  by  the  comptroller,  and  ought  not  to  have  been 
admitted. 

§  2009.  On  a  writ  of  error y  no  notice  vnU  he  taken  of  a  fact  not  stated  in  the 
hill  of  exceptions. 

I  am  not  unmindful  of  the  allegation  made  by  the  attorney  for  the  United 
States,  that  the  papers  which  would  explain  this  transaction  are  burnt  and 
cannot  be  produced.  But  this  fact  is  not  stated  in  the  bill  of  exceptions,  and 
cannot  be  noticed.  I  can  no  more  take  it  into  consideration  than  I  can  the 
indorsement  on  the  letter  controverting  the  amount  it  claims,  and,  conse- 
quently, destroying  every  implication  arising  from  its  being  considered  the 
paper  of  M'Kewan.  I  must  consider  it  as  a  paj^er,  equivocal  in  itself,  pro- 
duced by  a  party  in  possession  of  testimony  which  is  unequivocal  The  judg- 
ment must  be  reversed. 

YOUNG  V.  aODBE. 
(15  WaUace.  662-566.    1872.) 

Ebbob  to  the  Supreme  Court  of  the  Territory  of  Utah. 

Statement  OF  Facts. —  This  was  a  suit  by  God  be  against  Brigham  Toung 
as  trustee  in  trust  of  the  Church  of  Jesus  Christ,  etc.,  upon  an  account  stated. 
Upon  the  question  of  the  liability  of  defendant,  as  trustee,  the  testimony  was 
conflicting;  and  the  plaintiff  in  rebuttal  introduced  one  Armstrong,  who  testi- 
fied that  a  member  of  a  firm,  for  which  he  was  book-keeper,  and  which  had  a 
claim  against  the  defendant  of  a  like  nature  to  the  one  here  in  suit,  told  him 
that  such  claim  was  settled  by  the  trustee  in  trust,  in  a  certain  manner,  and  it 
also  appeared  so  on  the  books  of  the  firm.  The  testimony  was  admitted,  and 
the  court  instructed  the  jury  to  consider  it  for  what  it  was  worth. 

Opinion  by  Me.  Justice  Davis. 

The  testimony  of  Armstrong,  the  book-keeper  of  Kimball  &  Lawrence,  was 
objected  to  by  the  defendant  for  the  reason  that  it  was  not  in  rebuttal,  and 
therefore  illegal,  but  the  court  overruled  the  objection  and  permitted  the  testi- 
mony to  go  to  the  jury  for  what  it  was  worth. 

§  2010.  Where  the  capacity  in  which  a  deht  or  obligation  was  contracted  hy  a 
defendant  is  at  issue^  evidence  of  a  statement  hy  a  third  person,  holding  a  claim 
similarly  contracted,  that  such  claim  was  settled  hy  defendant  in  a  certain  capac- 
ity y  is  hearsay  and  inadmissible,  and  it  is  error  to  admit  it,  even  with  an  instruo- 
tion  to  the  jury  to  consider  it  for  what  it  is  worth. 

We  are  not  prepared  to  say  that  God  be  could  not  rebut  the  case  made  by 
Young  by  showing  that  the  affairs  of  the  company  were  so  connected  with 
the  cborch  that,  as  one  of  the  witnesses  said,  '^  he  did  not  know  the 
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between  them."  But  the  evidence  on  this  subject  should  not  have  been  the 
declaration  by  one  person  of  what  another  said.  The  fact  that  Young  had 
settled  the  account  of  Kimball  &  Lawrence  in  the  way  he  did  was  proper  evi- 
dence to  go  to  the  jury,  if  Lawrence  had  testified  to  it,  but  Armstrong's 
statement  of  what  Lawrence  told  him  was  pure  hearsay.  Besides,  the  court 
on  its  own  motion  enlarged  the  scope  of  the  evidence  by  directing  the  jury 
to  consider  it  for  what  it  was  worth.  This  direction  enabled  the  jury  to  take 
a  wider  range  of  the  subject  than  they  otherwise  would,  and  naturally  inclined 
them  to  consider  the  evidence  as  fixing  the  right  of  the  plaintiff  to  recover 
from  the  defendant  in  the  capacity  in  which  he  was  sued.  On  account  of  the 
error  in  admitting  the  testimony  of  Armstrong,  and  in  indicating  the  effect 
which  the  jury  should  give  to  it,  the  judgment  will  have  to  be  reversed. 

§  2011.  Interest  begins  to  run  from  the  time  a  debt  i^  due. 

But  as  the  case  goes  back  for  a  new  trial,  it  is  proper  to  say  a  word  upon 
the  subject  of  interest,  which  seems  more  than  anything  else  to  be  the  chief 
point  of  difference  between  the  parties.  We  can  see  no  objection  to  the 
charge  of  the  court  on  this  subject.  If  a  debt  ought  to  be  paid  at  a  particu- 
lar time,  and  is  not,  owing  to  the  default  of  the  debtor,  the  creditor  is  enti- 
tled to  interest  from  that  time  by  way  of  compensation  for  the  delay  in 
payment.  And  if  the  account  be  stated,  as  the  evidence  went  to  show  was 
the  case  here,  interest  begins  to  run  at  once.  1  Am.  Lead.  Cases,  5th  ed., 
pp.  626  and  514. 

§  2013.  Where  no  law  exists  concerning  interest^  a  reasonable  rate  according 
to  the  custom  of  the  cmninunity  wiU  he  allowed  hy  way  of  damages  for  tmlaw- 
fuUy  withholding  payment  of  an  overdue  account. 

It  is  said  there  is  no  law  in  the  territory  of  Utah  prescribing  a  rate  of  in- 
terest in  transactions  like  the  one  in  controversy  in  this  suit,  and  that,  there- 
fore, no  interest  can  be  recovered.  But  this  result  does  not  follow.  If  there 
is  no  statute  on  the  subject,  interest  will  be  allowed  by  way  of  damages  for 
unreasonably  withholding  payment  of  an  overdue  account.  The  rate  must  be 
reasonable  and  conform  to  the  custom  which  obtains  in  the  community  in 
dealings  of  this  character.    Judgment  reversed  and  a  venire  de  novo  awajided. 

ELLICOTT  u.  PEARL. 
(10  Peters,  4i:M46.     1836.) 

Opinion  by  Mb.  Justice  Stoet. 

Statement  of  FACTa. —  This  is  a  writ  of  error  to  the  judgment  of  the  cir- 
cuit court  for  the  district  of  Kentucky,  upon  a  writ  of  right,  sued  forth  on 
the  17th  of  January,  1831,  in  which  the  plaintiffs  in  error  w^ere  the  demand- 
ants. The  proceedings  are  in  the  form  prescribed  by  the  statute  of  Kentucky, 
and  the  cause  was  tried  upon  the  issue  joined  by  the  parties.  There  were  sev- 
eral writs  of  right  against  other  tenants  of  distinct  parcels  of  the  same  tract 
of  land,  held  by  the  tenants,  respectively,  under  a  common  title;  and  all  of 
them  were  tried  at  the  same  time,  by  consent  of  the  parties,  as  the  same  evi- 
dence was  applicable  to  each. 

The  demandants  claimed  title  through  intennediate  conveyances  to  a  tract 

of  land  of  two  thousand  acres  lying  on  the  east  fork  of  Rockcastle  in  Lincoln 

county,  under  a  patent  granted  to  James  Kincaid,  by  the  commonwealth  of 

Kentucky,  dated  the  2d  day  of  February,  1796;  and  also  another  tract  of 

land,  containing  one  thousand  acres,  on  the  waters  of  Rockcastle,  on  the  south 
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side,  and  contiguous  to  that  of  two  thousand,  on  a  like  patent,  dated  on  the 
same  day. 

The  tenants  claimed  title  to  the  premises  under  a  patent  from  the  common- 
wealth of  Virginia,  to  Jacob  Kemey,  of  twenty  thousand  acres  of  land,  lying 
on  the  waters  of  Kockcastle,  dated  on  the  15th  of  July,  1789.  Remey,  on 
the  20th  of  November,  1799,  conveyed  thirteen  thousand  four  hundred  acres 
of  the  same  tract  to  William  Edwards,  and  Edwards,  on  the  26th  of  Decem- 
ber, 1799,  conveyed  seven  thousand  acres  of  the  same  tract,  by  metes  and 
bounds,  to  William  Pearl,  the  tenant,  under  whom  all  the  other  tenants  claim. 
The  conveyance  to  Pearl  comprehends  all  the  land  in  controversy,  and  the 
same  land  is  also  included  in  the  patents  to  Kincaid. 

At  the  trial  evidence  was  introduced  by  the  tenants  to  prove  that,  in  1800, 
Pearl  entered  into  and  settled  on  the  tract  of  land  so  conveyed  to  him,  intend- 
iug  to  take  possession  of  the  whole  tract:  and  that  he,  and  those  claiming 
under  him,  have  had  possession  of  the  same  land  ever  since,  and  have  always 
claimed  to  hold  the  land  under  Remey's  patent.  Evidence  was  also  introduced 
to  prove  that  James  M'Cammon  (whose  name  is  mentioned,  as  we  shall  here- 
after see,  in  the  bill  of  exceptions)  moved  his  family  and  settled  on  a  part  of 
the  land  in  controversy,  either  in  the  year  1800  oi*  1801,  under  a  purchase  from 
Pearl ;  but  how  much  land  he  purchased  or  held  did  not  appear,  and  about 
two  years  afterwards,  by  some  arrangements  between  them,  M'Caminon  took 
some  other  part  of  Pearl's  land,  in  the  same  tract,  and  Pearl  took  the  place 
where  M'Cammon  had  settled.  Pearl's  original  settlement  was  a  little  out- 
side of  the  southern  bounds  of  Kincaid's  thousand-acre  tract,  between  Sugar 
Camp  Branch  and  Rockcascie,  and  M'Cammon's  original  settlement  was 
within  Kincaid's  two  thousand  acres  south  of  Moore's  creek. 

The  demandants  then  introduced  evidence  to  show  that  Remey's  patent  did 
not  cover  the  lands  patented  to  Kincaid,  but  that  it  covered  land  at  or  near 
the  mouth  of  Pond  creek;  and  that  the  survey  of  Remey  was,  in  fact,  made 
on  Pond  creek  (which  was  outside  of  the  western  boundary  of  Kincaid's  pat- 
ent) as  the  beginning  corner,  under  a  mistake  that  it  was  Raccoon  creek.  If 
so  made,  it  was  clear  from  the  plea  that  Remey's  survey  was  survej-ed  oflf  the 
land  in  controversy. 

The  foregoing  are  all  the  portions  of  the  evidence  which  seem  necessary  to 
be  stated  in  order  fully  to  understand  the  bearing  of  the  questions  made  at 
the  trial. 

§  2013*  Hear  my  evidence^  inadmissihle. 

The  firet  question  was  upon  the  admissibility  of  the  evidence  of  witnesses, 
offered  by  the  demandants  to  prove  that  one  Moore,  whose  name  was  put 
down  as  one  of  the  original  chain-carriers,  in  making  Remey's  survey,  was 
dead;  and  that  he  attended  with  the  witness.  Camp  MuUins,  about  twenty- 
four  or  twenty-five  years  ago,  when  one  Charles  Smith  run  from  the  mouth  of 
Pond  creek  to  the  White  Oak  Tree,  and  also  run  the  line  north  from  the 
mouth  of  Pond  creek;  and  while  at  the  corner  and  running  the  line,  he  de- 
clared that  to  be  the  corner  made  by  Kincaid  (the  surveyor),  and  the  line  run 
by  Wilson,  by  the  direction  of  Kincaid,  for  Remey's  original  survey ;  and  also 
to  prove  what  Moore  had  said  to  others  relative  to  the  boundary  of  Remey's 
original  patent,  and  the  making  of  the  original  survey,  since  the  settlemont 
and  possession  of  Pearl  on  the  land  in  controversy.  This  evidence  being  ob- 
jected to,  was  rejected  by  the  court,  and  this  constitutes  the  matter  of  the 

first  exception  of  the  demandants. 
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We  are  of  opinion  that  the  evidence  was  properly  rejected.  It  was  not 
merely  hearsay,  but  hearsay  not  to  matters  of  general  reputation,  or  common 
interest  among  many,  but  to  specific  facts,  namely,  the  manner  and  place  of 
running  the  boundary  lines  of  Remey's  patent.  The  general  rule  is,  that  evi- 
dence, to  be  admissible,  should  be  given  under  the  sanction  of  an  oath,  legally 
administered;  and  in  a  judicial  proceeding,  depending  between  the  parties 
affected  by  it,  or  those  who  stand  in  privity  of  estate  or  interest  with  them. 
So  it  was  laid  down  by  Lord  Kenyon,  in  his  able  opinion  in  The  King  v.  Eris- 
well,  3  Term  R,  721.  Certain  exceptions  have,  however,  been  allowed,  which 
perhaps  may  be  as  old  as  the  rule  itself.  But  these  exceptions  stand  upon 
peculiar  grounds,  and,  as  was  remarked  by  Lord  Ellenborough,  in  Weeks  v. 
Sparke,  1  M.  &  Selw,,  686,  the  admission  of  hearsay  evidence,  upon  all  occa- 
sions, whether  in  matters  of  public  or  private  right,  is  somewhat  of  an 
anomaly. 

§  2014.  Exceptions  to  rule  aeto  hearsay.  Pedigree,  Prescriptive  rights  and 
cicst07ns.     Gases  of  a  qv^asi  pxcblic  nature. 

Hearsay  is  admitted  in  cases  of  pedigree,  or  prescriptive  rights  and  customs; 
and  some  other  cases  of  a  public  or  quasi  public  nature.  In  cases  of  pedigree, 
it  is  admitted  upon  the  groiJnd  of  necessity,  or  the  great  difficulty,  and  some- 
times the  impossibility,  of  proving  remote  facts  of  this  sort  by  living  witnesses. 
But  in  these  cases  it  is  only  admitted  when  the  tradition  comes  from  persons 
intimately  connected,  or  in  close  relation  with  the  family,  or  from  sources  of 
a  kindred  nature,  which,  in  a  general  sense,  may  be  said  to  import  verity,  there 
being  no  lis  mota^  or  other  interest,  to  affect  the  credit  of  their  statement.  So 
the  law  was  expounded  by  Lord  Kenyon  in  The  King  v.  Eriswell,  3  Term  R, 
723,  and  by  Lord  Eldon  in  Vowles  v.  Young,  13  Ves.,  143,  and  in  Whitlock  v. 
Baker,  13  Ves.,  514. 

In  cases  of  prescriptive  rights  and  customs,  and  other  claims  of  a  public 
nature,  tradition  and  reputation  have  been  in  like  manner  admitted.  They 
are  all  cases  of  a  general  right,  affecting  a  number  of  persons,  having  a  com- 
mon interest.  In  Morehead  v.  Wood,  14  East,  329  (note),  Lord  Kenyon  stated 
the  general  ground  of  this  exception  thus:  "Evidence  of  reputation  upon 
general  points  is  receivable,  because  all  mankind  being  interested  therein,  it  is 
natural  to  suppose  that  they  may  be  conversant  with  the  subjects,  and  that 
they  should  discourse  together  about  them,  having  all  the  same  means  of  in- 
formation." "  But,"  he  says,  "  how  can  this  apply  to  private  titles,  either  with 
regard  to  particular  customs  or  private  prescriptions?  How  is  it  possible  for 
strangers  to  know  anything  that  concerns  only  their  private  titles?"  Lord 
Ellenborough,  in  Weeks  «.  Sparke,  1  M.  &  Selw.,  686,  commenting  on  this  dis- 
tinction between  public  and  private  rights,  said:  "I  confess  myself  at  a  loss 
fully  to  understand  upon  what  principle,  even  in  matters  of  public  right,  repu- 
tation was  ever  deemed  admissible  evidence.  It  is  said,  indeed,  that  upon 
questions  of  public  right  all  are  interested,  and  must  be  presumed  conversant 
with  them;  and  that  is  the  distinction  taken  between  public  and  private  rights. 
But  I  must  confess  I  have  not  been  able  to  see  the  force  of  the  principle  on 
which  that  distinction  is  founded  so  clearly  as  others  have  done;  though  I  must 
admit  its  existence."  And  in  that  case,  which  was  the  case  of  the  claim  of  a 
prescriptive  right  to  common  by  the  defendants,  as  appurtenant  to  a  messuage, 
evidence  of  reputation  was  admitted  on  the  part  of  the  plaintiff  to  qualify 
that  right,  because  the  right,  in  some  sense,  partook  of  the  nature  of  a  public 
rijrht  as  it  was  understood  that  there  were  other  persons  standing  in  part  jure 
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with  the  defendant ;  and,  therefore,  it  was  a  question  between  the  plaintiff,  and 
a  multitude  of  persons. 

§  2015*  Hearsay  7wt  admissible  a^  to  jpriva^te  rights,  hut  admissible  cts  topnilic 
rights. 

And,  indeed,  the  distinction  seems  now  clearly  established  in  England,  that 
hearsay,  or  reputation,  or  tradition,  is  not  admissible  in  cases  of  mere  private 
rights,  but  only  in  case  of  public  rights,  or  those  quasi puUici^  involving  sim- 
ilar interests  by  a  number  of  persons.  See  Morehead  v.  Wood,  13  East,  327, 
note  329;  1  Phillips  on  Evid.,  ch.  7,  sec.  7  (third  ed.),  p.  190;  1  Stark.  Ev.,  32 
(second  London  ed.);  Doe  v,  Thomas,  14  East,  323;  Freeman  v.  Phillips,  4  M. 
&  Selw.,  491.  Perhaps  a  reason  may  be  found  which,  upon  general  principles, 
would  well  support  this  distinction.  It  is  that,  in  regard  to  private  rights,  the 
acts,  possession,  and  assertion  of  title  by  the  parties  claiming  for  themselves 
are,  in  all  cases,  susceptible  of  direct  proof;  but  in  cases  of  public  rights,  the 
acts,  possession,  and  assertion  of  title  by  many  persons,  not  in  privity  with 
each  other,  cannot  be  explained  or  qualified  to  be  in  furtherance  of  a  common 
public  right,  unless  the  evidence  of  general  reputation  were  admissible  to  ex- 
plain the  intention  and  objects  of  the  parties  in  those  acts,  or  that  possession 
or  assertion  of  title;  that  is  to  say,  whether  done  in  furtherance  of  a  common 
right,  or  of  a  private  right. 

It  is  upon  the  ground  of  this  same  distinction  that  general  reputation  is  ad- 
mitted in  England,  in  cases  of  disputed  boundaries  between  parishes  and 
manors,  because  the  right  affects  many  persons,  and  is  of  public  notoriety  and 
interest  as  to  all  the  inhabitants  of  the  parish  or  manor.  Kichols  v,  Parker, 
cited  14  East,  331,  note;  Plaxton  v.  Dare,  10  B.  &  Cres.,  17.  And  yet,  in 
England,  it  has  been  held,  at  nisi  prius  (though  the  point  has  not  been  settled 
by  the  highest  authority),  that  general  reputation  as  to  the  boundaries  between 
private  estates  is  not  admissible  evidence.  That  was  so  held  by  Baron  Graham, 
in  Clothier  v.  Chapman,  cited  in  14  East,  331,  note.  See  also  1  Stark.  Ev., 
pp.  33,  34,  second  London  ed. ;  Phillips  on  Ev.,  ch.  7,  §  7,  pp.  189, 190,  third  ed. 
But  see  Barnes  v.  Mawson,  1  M.  &  Selw.,  77,  81.  The  doctrine  in  America,  in 
respect  to  boundaries,  has  gone  further;  and  has  admitted  evidence  of  general 
reputation  as  to  boundaries  between  contiguous  private  estates,  but  there  it 
has  stopped.  See  Caufman  v.  Presbyterian  Congregation,  6  Binn.,  59;  Conn 
t\  Penn,  1  Pet.  C.  Rep.,  496,  511, 612.  See,  also,  The  King  v.  Eriswell,  3  Term 
R,  719. 

§  201 6.  Grounds  upon  which  hearsay  evidence  is  exdtcd^d. 

These  are  the  principal,  if  not  the  only,  classes  of  cases  in  which  hearsay  and 
reputation  have  been  deemed  admissible  evidence.  The  exclusion  of  it,  in 
other  ca.scs,  stands  upon  the  general  consideration  that  it  is  not  upon  oath ; 
that  the  party  affected  by  it  has  no  opportunity  of  cross-examination;  that  it 
often  supposes  better  evidence  behind ;  that  it  is  peculiarly  liable  to  be  obtained 
by  fraudulent  contrivances;  and,  above  all,  that  it  is  exceedingly  infirm,  un- 
satisfactory, and  intrinsically  weak  in  its  very  nature  and  character.  On  these 
accounts,  judges  in  modem  times  have  leaned  against  any  extension  of  it,  as 
being  subversive  of  the  security  of  the  titles  of  parties  to  property ;  for  upon 
a  strict  adherence  to  the  rules  of  evidence  that  security  must  essentially  depend. 
This  will  be  clearly  seen  by  what  fell  from  the  court  in  The  King  v.  Eriswell, 
3  Term  R,  707.  In  that  case,  Mr.  Justice  Buller,  though  in  favor  of  the  ad- 
mission of  the  evidence  upon  the  ground  of  authority,  said :  ^^  The  true  line  for 
courts  to  adhere  to  is,  wherever  evidence,  not  on  oath,  has  been  repeatedly 
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received  and  sanctioned  by  judicial  detenninations,  it  shall  be  allowed;  but, 
beyond  that,  the  rule  that  no  evidence  shall  be  admitted  but  what  is  upon  oath 
shall  be  observed."  The  doctrine  of  the  other  judges,  on  that  occasion,  went 
to  the  same  extent.  In  Doe  v,  Thomas,  14  East,  323,  the  court  held,  evidence 
of  reputation  that  the  land  had  belonged  to  J.  S.,  and  was  purchased  of  liira 
b}'^  the  first  testator,  though  coupled  with  corroborative  parol  evidence  that  the 
same  had  belonged  to  J.  S.,  was  inadmissible,  upon  the  ground  that  reputation 
was  not  admissible  to  prove  the  ownership  of  private  property.  See  Blackett 
V.  Lowes,  2  M.  &  Selw.,  494,  And  Mr.  Chief  Justice  Mansfield,  in  delivering 
his  opinion  in  the  case  of  The  Berkeley  Peerage,  4  Camp.,  414,  415,  after  stating 
that,  by  the  general  rule  of  law,  nothing  said  by  any. person  can  be  used  as 
evidence  between  contending  parties,  unless  it  is  delivered  on  oath,  in  the 
presence  of  those  parties,  said,  "  With  two  exceptions  this  is  adhered  to  in  all 
civil  cases;  first,  on  the  trial  of  rights  of  common  and  other  rights  claimed  by 
prescription ;  and,  secondly,  on  questions  of  pedigree."  Perhaps  this  enumera- 
tion will,  upon  close  examination,  be  found  too  narrow;  but  it  shows  the  stric^ 
ness  with  which  the  exception  in  favor  of  hearsay,  tradition,  and  reputation,  is 
constantly  construed  as  being  against  the  general  principles  of  evidence. 

In  this  court,  a  like  restricted  doctrine  has  been  maintained.  In  Queen  v. 
Hepburn,  7  Cranch,  290  (§§  2001-3,  supra),  Mr.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  court,  said :  "  If  other  cases  (of  hearsay),  standing 
on  similar  principles,  should  arise,  it  may  well  be  doubted,  whether  justice  and 
the  general  policy  of  the  law  would  w-arrant  the  creation  of  new  exceptions. 
The  danger  of  admitting  hearsay  evidence  is  sufficient  to  admonish  courts  of 
justice  against  lightly  yielding  to  the  introduction  of  fresh  exceptions  to  an  old 
and  well  established  rule;  the  value  of  which  is  felt  and  acknowledged  b}^  all." 

§  2017.  Reputation  as  to  public  rigMa  micst  be  supported  by  acts  of  enjoyment, 
and  must  not  be  declarations  as  to  particular  facts. 

These,  and  other  cases  also,  fully  justify  the  conclusion  (which  is  indeed 
stated  by  elementary  writers)  that,  in  order  to  authorize  the  admission  of 
hearsay  evidence  (except  in  cases  of  pedigree),  three  things  must  generally 
concur;  first,  that  the  fact  to  which  the  reputation  or  tradition  applies  must 
be  of  a  public  nature;  secondly,  if  the  reputation  or  tradition  relate  to  the  ex- 
ercise of  a  right  or  privilege,  it  must  be  supported  by  acts  of  enjoyment  or 
privilege  within  the  period  of  living  memory ;  thirdly,  that  it  must  not  be 
reputation  or  traditionary  declarations  to  a  particular  fact.  See  1  Starkie's 
Evidence,  32,  35,  second  London  edition ;  1  Phillips  on  Ev.,  ch.  7,  §  7,  pp.  178, 
192;  Morewood  V.  Wood,  14  East,  327,  note. 

This  last  qualification  is  most  important  in  the  present  case,  as  it  applies 
directly  to  it,  and  is  established  by  clear  and  decisive  authority.  In  Autram 
V.  Morewood,  5  Term  R.,  123,  Lord  Kenyon  said:  "  Although  a  general  right 
may  be  proved  by  traditionary  evidence,  yet  a  particular  fact  cannot ; "  and 
Mr.  Justice  Groco  (the  only  other  judge  then  in  court)  concurred  in  that  opin- 
ion. That  was  a  case  where  hearsay  evidence  was  offered  to  establish  the 
identity  of  lands',  and  thereby  a  right  to  the  coals  in  them ;  and  it  was  held 
inadmissible.  The  same  doctrine  was  recognized  by  Lord  Ellenborough,  in 
Weeks  V.  Sparke,  1  M.  &  Selw.,  687;  where,  referring  to  evidence  of  peram- 
bulations, he  admitted  that  they  were  not  evidence  of  a  particular  act  done, 
ks  that  such  a  turf  was  dug,  or  such  a  post  put  down  in  a  particular  spot.  So 
if  r.  Chief  Justice  Mansfield,  in  his  opinion  on  The  Berkeley  Peerage  Case,  4 
Camp.,  415,  after  alluding  to  the  evidence  of  what  dead  men  have  said,  as  to 
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the  reputation  of  a  right  of  way,  common  and  the  like,  said :  "  A  declaration 
with  regard  to  a  particular  fact  which  would  support  or  negative  the  right  is 
inadmissible."  Even  in  cases  nearly  approaching  to  those  of  pedigree,  where 
hearsay  is  admissible  of  particular  facts,  such  as  marriages,  births  and  deaths, 
and  their  respective  times,  it  has  been  held  that  hearsay  as  to  the  place  of 
birth  is  not  admissible;  for  it  turns  upon  a  single  fact,  that  of  locality,  and 
that  ought  to  be  proved  by  the  ordinary  course  of  evidence.  Kex  v.  Erith,  8 
East,  539.  In  Queen  v.  Hepburn,  7  Cranch,  290  (§§  2001-3,  Bvprd)^  the  court 
decided  that  hearsay  evidence  was  not  admissible  to  prove  a  specific  fact,  al- 
though the  witnesses  to  the  fact  were  dead;  and,  therefore,  evidence  of  hear- 
say that  the  ancestor  of  a  person,  suing  for  freedom,  was  free,  was  held 
inadmissible.  The  same  point  was  again  decided  in  Davis  v.  Wood,  1  Wheat., 
6;  3  Cond.  Rep.,  465. 

Upon  these  doctrines  and  authorities,  we  are  of  opinion  that  the  evidence  in 
the  present  exception  stated  was  rightly  rejected.  It  was  evidence  not  to 
general  reputation  as  to  boundary,  but  to  particular  facts  and  circumstances 
attendant  upon  the  original  making  of  Eemey's  survey. 

§  2018.  Evidence  of  a  witneaa^  previous  declarations  is  inadmissible  to  corv- 
firm  his  testimony. 

The  next  exception  is  founded  upon  the  refusal  of  the  court  to  permit  testi- 
mony to  be  given  of  the  declarations  of  one  Kincaid  (the  surveyor  of  Remey's 
survey)  under  the  following  circumstances:  Kincaid  had  been  examined  as  a 
witness  for  the  demandants  (by  way  of  deposition),  and  the  tenants,  thereupon, 
gave  in  evidence  the  conversations  and  declarations  of  Kincaid,  to  certain  wit- 
nesses, in  order  to  discredit  his  (Kincaid's)  testimony,  and  to  show  that  he  had 
suited  that  the  survey  was  made  by  him  at  the  mouth  of  Raccoon  creek,  for 
Eemey,  when  it  was  his  interest  to  place  it  at  Pond  creek.  The  demandants 
then,  with  a  view  to  sustain  Kincaid,  and  to  support  the  statements  going  to 
his  interest,  offered  witnesses  to  prove  the  statements  and  conversations  of 
Kincaid  at  other  times,  corresponding  with  the  statements  made  in  his  depo- 
sition, relative  to  his  making  the  surveys  of  Thompson  and  Eemey;  audit 
being  suggested  by  the  demandants,  upon  an  inquiry  from  the  court,  that  these 
statements  and  conversations  were  subsequent  to  those  testified  to  by  the  ten- 
ants' witnesses,  the  court,  upon  an  objection  taken  by  the  tenants,  excluded 
the  evidence.    In  our  opinion,  the  evidence  was  rightly  excluded. 

§  201 9«  except  where  the  testimony  is  assailed  as  a  fabrication  of  recent 

date,  or  a  complaint  recently  made. 

Where  witness  proof  has  been  offered  against  the  testimony  of  a  witness 
under  oath,  in  order  to  impeach  his  veracity,  establishing  that  he  has  given  a 
different  account  at  another  time,  we  are  of  opinion  that,  in  general,  evidence 
is  not  admissible,  in  order  to  confirm  l)is  testimony,  to  prove  that  at  other 
times  ho  has  given  the  same  account  as  he  has  under  oath ;  for  it  is  but  his 
mere  declaration  of  the  fact,  and  that  is  not  evidence.  His  testimony  under 
oath  is  better  evidence  tlian  his  confirmatorv  declarations  not  under  oath;  and 
the  repetition  of  his  assertions  does  not  carry  his  credibility  further,  if  so  far 
as  his  oath.  Wo  say  in  general,  because  there  are  exceptions ;  but  they  are  of 
a  peculiar  nature,  not  applicable  to  the  circumstances  of  the  present  case;  as 
where  the  testimony  is  assailed  as  a  fabrication  of  a  recent  date,  or  a  com- 
plaint recently  made;  for  there,  in  order  to  repel  such  imputation,  proof  of 
the  antecedent  declaration  of  the  party  may  b^ admitted. 

It  is  true  that  in  Luttcrd  v.  Beynell,  1  Mod.,  282,  it  was  held  that,  though 
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hearsay  be  not  allowed  as  direct  evidence,  yet  it  may  be  admitted  in  corrobora- 
tion of  a  witness'  testimony  to  show  that  he  affirmed  the  same  thing  upon 
other  occasions,  and  that  he  is  still  constant  to  himself.  Lord  Chief  Baron 
Gilbert  has  asserted  the  same  opinion  in  his  Treatise  on  Evidence,  p.  136. 
But  Mr.  Justice  BuUer,  in  his  Nisi  Prius  Treatise,  p.  294,  says :  "  But  clearly 
it  is  not  evidence  in  chief;  and  it  seems  doubtful  whether  it  is  so  in  reply  or 
not."  The  same  question  came  before  the  house  of  lords,  in  The  Berkeley 
Peerage  Case,  4  Camp.,  401 ;  and  it  was  there  said  by  Lord  Redesdale,  that  he 
had  always  understood  that,  for  the  purpose  of  impugning'  the  testimony  of  a 
witness,  his  declarations  at  another  time  might  be  inquired  into;  but  not  for 
the  purpose  of  confirming  his  evidence.  Lord  Eldon  expressed  his  decided 
opinion  that  this  was  the  true  rule  to  be  observed  by  the  counsel  in  the  cause. 
Cited  in  1  Phillips  on  Ev.,  ch.  8,  p.  213,  note  [230,  note] ;  1  Starkie's  Ev.,  187, 
second  London  edition,  and  note  n.  Lord  Chief  Justice  Eyre  is  also  repre- 
sented to  have  rejected  such  evidence,  when  offered  on  behalf  of  the  defend- 
ant in  a  prosecution  for  forgery.  Cited  in  1  Phillips  on  Ev.,  ch.  8,  page  213, 
note  [230,  note];  1  Starkie's  Ev.,  187,  second  London  edition,  and  note  n. 
We  think  this  is  not  only  the  better,  but  the  true  opinion,  and  well  founded 
on  the  general  principles  of  evidence.  There  is  this  additional  objection  to 
the  admission  of  the  confirmatory  evidence  in  the  present  case,  that  it  is  of 
subsequent  declarations;  Which  would  enable  the  witness  at  any  time  to  con- 
trol the  effect  of  the  former  declarations,  which  he  was  conscious  that  he  had 
made,  and  which  he  might  now  have  a  motive  to  qualify  or  weaken  or  destroy. 

§  2020.  A  party  ypannot  impeach  his  awn  witness. 

In  the  further  progress  of  the  cause,  the  tenants,  in  order  to  prove  the 
boundaries  of  the  demandants'  land,  as  laid  down  in  the  plat,  and  claimed  by 
them,  gave  in  evidence  the  original  plats  and  certificates  of  survey  of  Kincaid's 
two  thousand  and  one  thousand  acre  tracts ;  and  then  examined  M'Neal,  a  witness 
of  the  demandants,  who  was  first  introduced  to  prove  their  boundary,  who  stated 
that  the  water-courses,  as  found  on  the  ground,  did  not  correspond  with  those 
represented  on  the  said  plats ;  and  after  being  examined  by  the  demandants, 
for  the  purpose  of  proving  that  the  marks  on  the  trees,  claimed  by  them  as 
the  corner  and  lines  of  their  surveys,  were  as  ancient  as  the  said  surveys,  and 
also  as  to  the  position  and  otherwise  of  the  lines  and  corners  claimed  by  them 
and  represented  on  the  plat  made  and  used  at  the  trial,  stated,  on  the  cross- 
examination  of  the  tenants'  counsel,  that  some  of  the  lines,  marked  to  suit  the 
call  of  the  said  surveys,  appeared  to  be  younger,  and  others,  from  their  appear- 
ance, might  be  as  old  as  the  date  of  the  said  plats.  The  demandants,  to  counter- 
act this  evidence,  and  to  sustain  their  claim,  offered  in  evidence  a  survey,  made 
out  by  M'Neal,  in  an  action  of  ejectment  formerly  depending  between  the 
same  parties  for  the  same  land,  of  which  survey  Pearl  had  due  notices  The 
tenants  objected  to  the  reading  of  the  explanatory  report  accompanying  this 
survey,  and  the  court  refused  to  allow  so  much  thereof  as  stated  the  appear- 
ance as  to  age  and  otherwise  of  the  lines  and  comers  to  go  in  evidence  to  the 
jury;  and  accordingly  caused  to  be  erased  from  the  plat  the  words  following, 
namely,  "  ancient ''  (chops) ;  '*  John  Forbes,  Jr.,  states  he  cut  the  same  letters 
and  figures ; "  ^'  on  jbhe  east  side  the  chops  appear  to  have  been  marked  with  a 
larger  ax  than  the  chops  on  the  beginning  tree; "  and  then  permitted  the  resi- 
due of  the  report  and  plat  to  go  in  evidence.  This  constitutes  the  third 
exception  of  the  demandants.  ^ 

We  are  of  opinion  that  there  was  no  error  in  this  refusal  of  the  court. 
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Strictly  speaking,  the  demandants  had  no  right,  upon  the  principles  already 
stated,  to  give  in  evidence  any  other  prior  statements  of  M'Neal  to  confirm  his 
testimony.  But  in  truth  the  evidence  was  offered  to  discredit,  in  part,  his  pres- 
ent testimony;  and  certainly  the  demandants  were  not  at  liberty  to  discredit 
their  own  witness  by  showing  his  former  declarations  on  the  same  subject, 
though  they  might  show  by  other  witnesses  that  he  was  mistaken.  But,  inde- 
pendent of  these  objections,  the  evidence  Wiis  inadmissible  upon  general  prin- 
ciples.    It  was  mere  hearsay. 

§  2021.  A  puhlic  survey  is  evidence  as  to  things  within  the  surveyor's  official 
duty.     Statements  therein  of  other  fa^ts  are  hearsay. 

The  survey,  made  by  a  surveyor,  being  under  oath,  is  evidence  as  to  all 
things  which  are  properly  within  the  line  of  his  duty.  But  his  duty  is  con- 
fined to  describing  and  marking  on  the  plat  the  lines,  corners,  trees  and  other 
objects  on  the  ground,  and  to  subjoin  such  remarks  as  may  explain  them ;  but 
in  all  other  respects,  and  as  to  all  other  facts,  he  stands,  like  any  other  wit- 
ness, to  be  examined  on  oath  in  the  presence  of  the  parties,  and  subject  to 
cross-examination.  The  reason  why  a  survey,  made  by  a  public  surveyor  in 
discharge  of  his  public  duties,  is  admitted  as  evidence  in  suits  between  other 
parties,  is  not  that  it  is  hearsay,  but  that  the  act  is  ofiicially  done  under  oath, 
and  in  discharge  of  his  duties  to  the  government  and  the  public.  But  it  has 
never  been  supposed  that  if  in  such  a  survey  the  surveyor  should  go  on  to 
state  collateral  facts,  or  declarations  of  the  parties,  or  other  matters  not  within 
the  scope  of  his  proper  official  functions,  he  could  thereby  make  them  evi- 
dence as  between  third  persons. 

§  2022.  Statute  of  limitations.     Adverse  possession^  actual  and  constrv^i/oe. 

In  the  further  progress  of  the  trial,  the  demandants,  after  the  evidence  was 
closed  on  both  sides,  moved  the  court  to  instruct  the  jury  that  if  they  believed 
from  the  evidence  that  the  survey  of  Eemey  and  the  adjoining  survey  of 
Thompson  were,  in  point  ^f  fact,  made  at  the  mouth  of  Pond  creek,  by  be- 
ginning at  or  near  the  letter  L,  on  the  plat,  that  the  law  locates  the  patent  oil 
the  ground  where  it  was  actually  surveyed,  notwithstanding  the  call  or  refer- 
ence on  the  said  patents,  or  either  of  them,  to  [for]  the  mouth  of  Kaccoon 
creek ;  and  if  they  found  that  the  patent  of  Kemey,  as  surveyed,  does  not  in- 
terfere with  the  claim  of  the  demandants,  tha.  they  ought  to  find  for  the 
demandants,  unless  they  find  that  the  defendants  have  had  possession,  by  an 
actual  residence  or  fence,  within  the  patent  of  the  demandants,  thirty  years 
or  more  before  the  bringing  of  these  [suits].  The  court  refused  to  give  this 
instruction,  as  moved;  but  ^ave  the  instruction  as  moved  after  substituting 
for  the  word  "  fence  "  the  words  "  improvements  with  the  intention  of  taking 
possession."    To  which  refusal  the  demandants  excepted. 

It  is  whoUj'  unnecessary  for  us  to  consider  whether  the  instruction,  as  given, 
is  maintainable  in  point  of  law  or  not;  and  the  only  question  is,  whether  the 
refusal  to  give  it  as  prayed  for  was  incorrect.  But  this  resolves  itself  into  the 
point,  whether  it  is  absolutely  necessary  to  constitute  a  possession  of  land. 
sufficient  to  bar  an  adverse  title  thereto  under  the  statute  of  limitations  limit- 
ing writs  of  right  to  thirty  years,  that  there  should  be  an  actual  residence  or 
fence  by  the  party  claiming  the  benefit  of  the  statute;  that  is,  an  actual  resi- 
dence on  the  land,  or  2i  pedis possessio  of  it  by  an  inclosure.  The  argument  in 
support  of  the  instruction  as  prayed  assumes  that  there  can  be  no  possession  to 
defeat  an  adverse  title,  except  in  one  or  other  of  these  ways ;  that  is,  by  an 
actual  residence  or  an  actual  inclosure;  a  doctrine  wholly  irreconcilable  with 
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principle  and  authority.  Nothing  can  be  more  clear  than  that  a  fence  is  not 
indispensable  to  constitute  possession  of  a  tract  of  land.  The  erection  of  a 
fence  is  nothing  more  than  an  act  presumptive  of  an  intention  to  assert  an 
ownership  and  possession  over  the  property.  But  th^ere  are  many  other  acts 
which  are  equally  evincive  of  such  an  intention  of  asserting  such  ownership 
and  possession ;  such  as  entering  upon  land  and  making  improvements  thereon ; 
raising  a  crop  of  corn;  felling  and  selling  the  trees  thereon,  etc.,  under  color 
of  title. 

An  entry  into  possession  of  a  tract  of  land,  under  a  deed  containing  specific 
metes  and  bounds,  gives  a  constructive  possession  of  the  whole  tract,  if  not  in 
any  adverse  possession;  although  there  may  be  no  fence  or  inclosure  round 
the  ambit  of  the  tract,  and  an  actual  residence  only  on  a  part  of  it.  To  con- 
stitute actual  possession,  it  is  not  necessary  that  there  should  be  any  fence  or 
inclosure  of  the  land.  If  authority  were  necessary  for  so  plain  a  proposition, 
it  will  be  found  in  the  case  of  Moss  v.  Scott,  2  Dana's  Kent.  Eep.,  275,  where 
the  court  say,  that  ''  it  is  well  settled  that  there  may  be  a  possession  in  fact  of 
land  not  actually  inclosed  by  the  possessor."  But  this  subject  will  naturally 
arise  and  be  considered  more  fully  under  the  next  instruction  prayed  for;  and 
it  is  only  necessary  to  say^  that  we  perceive  no  error  in  the  refusal  of  the  court 
to  give  that  which  was  here  prayed  for. 

The  demandants  then  prayed  the  court  to  instruct  the  jury  "  that  unless  they 
find  that  Kemey's  survey  covers  the  patents  under  which  the  demandants 
claim,  the  settlement  of  M'Cammon  within  the  two  thousand  acres  does  not 
give  a  claim  to  a  possession  within  the  one  thousand  acres  patent;  nor  does 
the  possession  within  the  one  thousand  acres  patent  give  any  possession  within 
the  two  thousand  acres  patent.  That,  as  to  the  two  thousand  acres,  the  stat- 
ute runs  as  to  that  from  the  time  a  possession  was  taken  by  an  actual  resi- 
dence, or  by  fencing,  and  the  same  as  to  the  one  thousand  acres;  consequently, 
that  if  they  [the  jury]  find  that  one  has  been  thus  possessed  adversely  for 
thirty  years  next  before  the  bringing  of  this  suit,  and  the  other  not,  that  as  to 
the  other  not  so  held  they  should  find  against  such  tenants  as  were  within 
such  patents  at  the  date  of  the  demandant's  writ;  provided  these  settlements 
are  not  included  in  Reraey's  or  Thom[>son's  surveys,  as  originally  surveyed." 

§  2023.  Interfering  patents.  The  patentee  who  first  enters  into  possession^ 
cofistrued  to  be  in  possession  to  the  extent  of  his  claim. 

The  latter  part  of  this  instruction  as  prayed  is  disposed  of  by  the  considera- 
tions already  suggested  under  the  preceding  head.  The  other  part  may  require 
some  further  explanations,  in  order  to  show  its  bearing  and  pressure.  The 
tract  of  seven  thousand  acres  conveyed  by  Edwards  to  Pearl  included,  as 
has  been  already  stated,  both  of  the  tracts  of  two  thousand  acres  and  one 
thousand  acres  claimed  by  the  demandants  within  its  boundaries.  The  house 
and  settlement  of  Pearl  were  on  the  southern  side  of  the  one  thousand 
acres  tract;  and  the  house  and  settlement  of  M' Gammon  were  within  the 
two  thousand  acres  tract,  and  near  the  center  of  the  eastern  line  of  that  tract. 
Pearl  entered  into  possession  of  the  seven  thousand  acres  tract  under  his  deed 
from  Edwards;  and  as  that  deed  described  the  tract  by  metes  and  bounds. 
Pearl  must,  upon  the  principles  already  stated,  be  deemed  to  have  been  in  pos- 
session of  the  whole  tract;  unless  some  part  of  it  was,  which  is  not  shown,  in 
the  adverse  possession  of  some  other  claimant.  In  short,  his  entry  being  under 
color  of  title  by  deed,  his  possession  is  deemed  to  extend  to  the  bounds  of  that 
deed,  although  his  actual  settlement  and  improvements  were  on  a  small  parcel 
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onl}'  of  the  tract.  In  such  a  case,  where  there  is  no  adverse  possession,  the 
law  construes  the  entry  to  be  co-extensive  with  the  grant  to  the  party,  upon 
the  ground  that  it  is  bis  clear  intention  to  assert  such  possession.  This  doc- 
trine is  well  settled.  It  was  affirmed  by  this  court  in  Barr  v.  Gratz,  4  Wheat., 
222,  223;  and  it  has  been  fully  recognized  and  acted  upon  by  the  state  courts 
of  Kentucljy.  In  Fox  v.  Hinton,  4  Bibb,  559,  it  was  held  by  the  court,  that 
where  two  patents  interfere  in  part,  and,  before  possession  is  taken  under  tim 
elder  patent,  the  junior  patentee  enters  upon  the  land  within  the  interference 
with  an  intention  to  take  possession,  he  shall  be  construed  to  be  in  possession 
to  the  extent  of  his  claim.  In  Thomas  v.  Harrow,  4  Bibb,  563,  the  same  court 
held  that  a  person  entering  on  land,  under  a  deed  of  conveyance  specifying 
the  boundaries,  is  in  possession  to  the  extent  thereof;  although  the  person 
making  the  conveyance  had  only  an  entry,  which  did  not  appear  to  cover  the 
land,  and  which  had  not  been  perfected  by  survey  or  patent.  The  cases  of 
Smith's  Heirs  v.  Ix)ckridge,  3  Litt.,  19,  20;  Gates  v.  Loftus,  4  T.  B.  Mon.,  442; 
Moss  V.  Currie,  1  Dana's  Kent.  Rep.,  267;  Boyce  v.  Blake,  2  id.,  127;  Smith's 
Heirs  v.  Frost's  Devisee,  2  id.,  148,  149;  and  Harrison  v.  M'Daniel,  2  id.,  354, 
are  to  the  same  effect,  and  contain  a  full  exposition  of  the  doctrine. 

M'Cammon  having  entered  under  Pearl,  his  possession  must  be  deemed  con- 
sistent with  the  title  of  Pearl.  There  is,  however,  no  proof  of  the  nature  op 
extent  of  his  claim  in  the  case.  If  he  entered  under  a  deed  from  Pearl,  then 
bis  possession  would  be  co-extensive  with  the  boundaries  prescribed  in  that, 
deed.  If  he  entered  without  deed,  his  possession  must  either  be  deemed  a 
continuation  of  that  of  Pearl,  or  bounded  by  his  actual  occupancy.  In  Jones 
V.  Chiles,  2  Dana,  28,  it  was  held  by  the  court  that,  if  a  landlord  settles  a  ten- 
ant without  bounds  upon  a  tract  of  land,  he  is  in  possession  to  the  limits  of 
the  claim.  But  if  the  tenant  is  restricted  by  metes  and  bounds  to  a  part  only 
of  the  land,  the  landlord's  possession  is  in  like  manner  limited.  And«  upon 
the  same  principles,  the  court  held  that,  if  the  proprietor  of  a  tract  sells  a  poi^ 
tion  of  it  designated  by  metes  and  bounds,  and  the  vendee  enters  into  posses- 
sion, his  entry  must  be  deemed  of  his  own  land  only;  and  it  has  no  effect  as 
an  entry  upon  or  possession  of  the  rest  of  the  tract. 

If,  with  these  principles  in  view,  we  examine  the  instruction  asked  of  the 
court,  it  will  be  found  open  to  much  objection.  It  assumes  certain  facts  as  its 
basis  which  were  not  in  evidence;  or,  if  in  evidence,  they  were  for  the  decision 
of  the  jury.  The  court  were  asked  to  instruct  the  jury  "  that  the  settlement 
of  M'Cammon  within  the  two  thousand  acres  tract  did  not  give  a  claim  to  a 
possession  within  the  one  thousand  acres  tract,"  without  ascertaining  whether 
the  claim  or  title  of  M'Gammon  extended  into  the  latter  or  not.  Kow,  it  is 
plain  that  if  his  claim  or  title  did  extend  into  the  latter,  he  would  have  had  a 
constructive  possession  to  the  extent  of  that  claim  or  title.  The  other  part  of  . 
the  instruction  asked  is  extremely  vague.  It  is :  ^'  Nor  does  the  possession 
within  the  one  thousand  acres  patent  give  any  possession  within  the  two  thou- 
sand acres."  It  is  not  said  by  whom  the  possession  is  supposed  to  be,  whether 
by  M'Gammon  or  by  Pearl,  or  b}'  any  other  person.  If  the  ix)sscssion  intended 
was  that  of  Pearl,  as  both  tracts  were  within  his  tract  of  seven  thousand  acres, 
it  is  clear  that  his  possession  would  extend  over  both  tracts,  upon  the  princi- 
ples already  stated.  If  the  possession  intended  was  that  of  M'Gammon,  it  is 
open  to  the  objection  already  stated,  that  the  boundaries  of  his  claim  or  title 
are  not  ascertained,  so  as  to  enable  the  court  to  give  the  instruction  as  matter 
of  law.     In  truth,  the  instruction  asked  seems  to  have  proceeded  upon  a 
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ground  perfectly  untenable  in  itself;  and  that  is,  that,  as  to  third  persons,  who 
are  in  under  title  or  color  of  title,  their  possession  is  to  be  bounded  and  limited 
by  the  nature  and  extent  and  origin  of  the  distinct  titles  of  their  adversary, 
and  not  by  that  under  which  thej'^  themselves  have  entered  and  taken  posses- 
sion. For  these  reasons  we  are  of  opinion  that  the  instruction  was  properly 
refused  by  the  court.  ♦ 

The  last  exception  now  insisted  on  is  in  tiie  following  instruction  given  by 
the  court  upon  the  prayer  of  the  tenants:  "  That,  if  they  [the  jury]  find  from 
the  evidence  that  Remey's  patent  does  not  cover  the  land  in  contest,  yet  if  they 
find  from  the  evidence  that  the  tenants,  or  any  of  them,  or  those  claiming  under 
them,  have  had  possession  of  the  land  in  contest  for  thirty  years  next  before 
the  commencement  of  the  demandants'  suit,  they  must  find  for  the  tenants." 
It  is  probable  that  the  actual  form  in  which  this  instruction  was  asked  was 
occasioned  by  the  agreement  of  the  parties  that  all  these  actions  against  the  dif- 
ferent tenants,  upon  the  different  writs  of  right,  '*  should  be  heard  at  the  same 
time,"  without  prejudice  to  the  rights  of  either  party;  and  that  the  evidence 
**  should  be  heard  as  to  all,  and  to  be  applied  to  each  respectively,"  and,  there- 
fore, that  the  instruction  should  be  construed  accordingly,  reddendo  singula 
singulis.     But  we  see  no  objection  to  it  in  the  form  in  which  it  was  actually 
given,  under  the  circumstances  of  the  present  case,  and  the  titles  set  up  by 
the  parties  respectively.     The  demandants  claimed  advereely  to  all  the  ten- 
ants, upon  a  title  independent  and   distinct  from  theirs.     The  tenants  all 
claimed  under  the  title  of  Pearl,  by  his  deed*  of  the  seven  thousand  acres ;  that 
is,  under  a  title  common  to  them  all.     The  demandants  could  not  recover  any 
tract  in  controversy  unless  they  were  seized  thereof  within  thirty  years,  the 
period  prescribed  by  the  statute  of  limitations  for  writs  of  right.     If,  there- 
fore, there  had  been  thirty  years'  adverse  possession  of  the  particular  tract  in 
controversy  by  any  of  the  tenants,  the  demandants  had  failed  in  their  suit, 
and  were  barred  from  any  recovery.     This  was  the  whole  purport  of  the  in- 
struction given,  and,  in  our  judgment,  it  was  perfectly  correct.     It  has  been 
supposed,  at  the  argument,  that  the  instruction  wg^^s  defective  in  not  stating 
that  the  possession  was  adversary  and  uninterrupted  during  the  whole  thirty 
years,  and  the  case  of  Forman  v.  Ambler,  2  Dana's  Kent.  Kep.,  109,  110,  is 
relied  on  to  sustain  the  objection.     But  the  court,  in  that  case,  admitted  that 
the  instruction  was  free  from  legal  exception,  as  understood  by  the  court  and 
the  parties.     And  whatever  ground  there  might  be  for  the  court,  in  that  case, 
to  come  to  the  conclusion  that  the  jury  might  have  been  misled  by  it  (with 
which  we  do  not  intermeddle),  under  the  peculiar  circumstances  of  the  case, 
we  ar^  of  opinion  that,  under  the  circumstances  of  the  present  case,  the  instruc- 
tion was  definite  and  unambiguous  in  its  purport  and  effect,  and  such  as  the 
law  justifies. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  afl9rmed,  with  costs. 

ELLIOTT  V.  PEIRSOL. 
(1  Peters,  828-843.     1833.) 

Opinion  by  Mr.  Justice  Trimble. 

Statement  of  Facts. —  This  is  an  action  of  ejectment,  brought  in  the  circuit 
court  for  the  district  of  Kentucky  by  the  lessors  of  the  defendant  in  error  and 
against  the  plaintiffs  in  error,  who  were  defendants  in  the  court  below.  The 
lessors  of  the  plaintiff,  in  that  court,  claimed  the  land  in  controversy,  as  heirs 
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at  law  of  Sarah  G.  Elliott,  formerly  Sarah  G.  Peart,  deceased ;  who,  in  her  life- 
time, had  intermarried  with  the  defendant,  James  Elliott.  The  defendants 
claimed  by  virtue  of  a  deed  of  conveyance,  made  by  James  Elliott  and  Sarah 
G.  Elliott,  his  wife,  in  her  life-time,  to  Benjamin  Elliott,  and  a  deed  reconvey- 
ing  the  land  from  Benjamin  Elliott  to  James  Elliott. 

On  the  trial  of  the  general  issue  between  the  parties  the  defendants  took  a 
bill  of  exceptions  to  certain  opinions  of  the  court,  in  overruling  motions  made 
by  the  defendants  for  instructions,  etc.,  and  in  granting  instructions  to  the 
jar\%  moved  by  the  plaintiff,  in  the  progress  of  the  trial;  and,  a  verdict  and 
judgment  having  been  rendered  against  the  defendants,  they  have  brought 
the  case  before  this  court  bv  writ  of  error. 

The  bill  of  exceptions  states  that,  upon  the  trial  of  this  case,  the  plaintiffs 
read  as  evidence  a  patent  from  the  commonwealth  to  Griffin  Peart,  dated  the 
1st  of  May,  1781,  covering  the  land  in  controversy  (which  patent  is  made  part 
of  the  bill  of  exceptions),  and  sundry  dei)ositions,  taken  and  filed  in  the  cause 
(also  made  part  of  the  bill  of  exceptions),  and  proved  that,  upon  a  division  of 
the  land  granted  to  Griffin  Peart,  by  said  patent,  the  part  in  contest  was  al- 
lotted to  the  late  Sarah  G.  Elliott,  formerly  Sarah  G.  Peart,  and  that  she  was 
seized  thereof  in  severaltv;  that  the  said  Sarah  G.  Elliott  died  before  the  in- 
stitution  of  this  suit,  about  the  year  1822,  without  issue;  and  that  the  defend- 
ants were  in  possession  of  the  land  allotted  to  her  as  aforesaid.  And  after  the 
plaintiffs  had  closed  their  evidence,  touching  their  derivation  of  title,  the  de- 
fendants, as  they  had  reserved  the  right  to  do,  moved  the  court  to  instruct  the 
jury  that  the  evidence  adduced  on  the  part  of  the  plaintiffs  was  insufficient  to 
prove  title  in  the  lessors  of  the  plaintiffs,  and  that  the  same  ought  to  be  re- 
jected; but  the  court  refused  so  to  instruct  or  to  exclude  the  evidence;  and, 
on  the  contrary,  instructed  the  jury  that  the  said  evidence,  if  believed  by  tUem, 
WHS  prima  facie  evidence  that  the  lessors  were  the  legal  hell's  of  the  ])atentoe, 
Griffin  Peart,  etc.  To  which  opinion  of  the  court,  in  all  its  parts,  the  defend- 
ants except. 

The  defendants  then  gave  in  evidence  the  deed  of  conveyance  from  Sarah 
G.  Elliott  and  her  husband  to  Benjamin  Elliott  (dated  the  12th  day  of  June, 
1813),  for  the  land  in  contest,  and  the  deed  from  Benjamin  Elliott  to  the  said 
James,  together  with  all  the  indorsements  upon  and  uuthentications  annexed 
to  the  first  mentioned  deed;  which  indorsements  and  authentications  are  in 
the  following  words  and  figures,  to  wit: 

"  Acknowledged  by  James  Elliot  and  Sarah  G.  Elliott,  September  11,  1813. 
"Attest:  J.  M'KiNNEY,  Ji:.,  Clerk. 

""Woodford  County,  ^c*^.  September  11,  1813. 

"This  deed,  from  James  Elliott  and  Sarah  G,  Elliott,  his  wife,  to  Benjamin 
Elliott,  was  this  day  produced  before  me,  and  acknowledged  by  said  James 
and  Sarah  to  be  their  act  and  deed,  and  the  same  is  duly  recorded. 

"  John  M'Kinney,  Jr.,  C.  W.  C.  C." 

"Woodford  County,  set.  November  County  Court,  1S23. 

"  On  motion  of  Benjamin  Elliott,  by  his  attorney,  and  it  appearing  to  the 
satisfaction  of  the  court  by  the  indorsement  on  the  deed  from  James  Elliott 
and  wife  to  him,  under  date  of  12th  June,  181.%  and  by  parol  proof,  that  said 
deed  was  acknowledwd  in  due  form  of  law  bv  Sarah  G.  Elliott  before  the 
clerk  of  this  court,  on  the  11th  of  September,  1813;  but  that  the  certificate 
thereof  was  defectivelv  made  out.  It  is  ordered  that  the  said  certiticate 
be  amended  to  conform  to  the  provisions  of  the  law  in  such  cases,  and  that 
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said  deed  and  certificate,  as  amended,  be  again  recorded.     Whereupon  said 
certificate  was  directed  to  be  amended,  so  as  to  read  as  follows,  namely : 

"Woodford  County,  sot.  September  11,  1813. 

"  This  day,  the  within  named  James  Elliott,  and  Sarah  G.  Elliott,  his  wife,  ap- 
peared before  me,  the  clerk  of  the  court  of  the  county  aforesaid,  and  acknowl- 
edged the  within  indenture  to  be  their  act  and  deed ;  and  the  said  Sarah  being 
first  examined,  privily  and  apart  from  her  husband,  did  declare  that  she  freely 
and  willingly  sealed  the  said  writing,  which  was  then  shown  and  explained  to 
her  by  me,  and  wished  not  to  retract  it,  but  consented  that  it  should  be  re- 
corded. The  said  deed,  order  of  court,  and  certificate,  as  directed  to  be 
amended,  are  all  duly  recorded  in  my  oflice. 

"  Attest :  John  M'Kinney,  Jr.,  C.  W.  C.  C." 

It  was  proved  by  John  M'Kinney,  a  witness  examined  on  the  part  of  the 
defendants,  that  the  indorsement  made  on  the  back  of  the  deed  from  Elliott 
and  wife  to  Benjamin  Elliott,  in  these  words,  to  wit: 

"Acknowledged  by  James  Elliott  and  Sarah  G.  Elliott.     September  11, 1813. 

"Attest:  "  J.  M'Kinney,  Clerk," 

Was  in  the  handwriting  of  the  said  clerk  of  the  Woodford  county  court,  and 
was  the  minute  made  by  him,  at  the  time  said  deed  was  acknowledged ;  and 
it  was  also  proved  that  the  certificate  of  the  acknowledgment  and  recording 
of  the  said  deed,  indorsed  on  said  deed,  was,  at  some  subsequent  time,  written 
and  drawn  out  by  a  deputy  of  said  clerk,  from  the  said  minute.  And  the 
clerk  deposed  that  although  he  had  not  a  particular  recollection  of  ail  the 
facts,  that  he  remembered  the  circumstance  of  James  Elliott  and  his  wife 
coming  to  his  oflice  to  acknowledge  said  deed;  that  he  knew  what  his  duty  re- 
quired in  such  cases,  and  that  the  acknowledgment  and  privy  examination, 
and  an  explanation  of  the  instrument  to  her,  was  requisite,  in  order  to  its  being 
recorded  as  to  her.  And  that  he  did  not  doubt  he  had  done  his  dutv  in  this 
instance,  and  that  said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in  aU  re- 
spects. Other  parol  evidence  was  given  conducing  to  prove  that,  in  point  of 
fact,  the  said  deed  from  Elliott  and  his  wife  was  regularly  acknowledged  by 
the  wife  before  the  clerk,  upon  his  privy  examination  of  her. 

The  said  M'Kinney,  upon  cross-examination,  further  proved  that,  after  the 
said  deed  and  certificate  of  the  acknowledgment  thereof  had  been  recorded, 
and  in  the  life-time  of  Mrs.  Elliott,  he  had,  at  the  instance  of  her  counsel,  made 
out  a  true  copy  of  the  record  of  said  deed,  and  certificate  of  the  acknowl- 
edgment thereof,  by  Elliott  and  wife,  as  they  were  then  upon  the  record ;  which 
copy  the  plaintiff  gave  in  evidence;  that,  after  the  death  of  Mrs.  Elliott,  ap- 
plication was  made  to  him  by  the  counsel  of  the  defendants  to  alter  the  cer- 
tificate of  the  acknowledgment  of  the  deed  from  Elliott  and  wife  to  Benjamin 
Elliott,  so  as  to  state  her  privy  examinartion ;  but  which  he  declined.  It  was 
also  proved  that  the  deed  had  remained  in  the  possession  of  the  clerk,  from 
the  time  of  its  first  acknowledgment  till  after  the  certificate  ordered  by  the 
county  court  was  made  upon  it. 

After  the  defendants  had  closed  the  evidence  on  their  side,  which  was  as 
above  stated,  the  court,  upon  the  motion  of  the  plaintiffs'  counsel,  instructed 
the  jury  that  the  parol  evidence  which  had  been  given  on  the  part  of  the  de- 
fendants, conducing  to  show  a  privy  examination  of  Mrs.  Elliott,  was  incompe- 
tent for  that  purpose;  that  a  privy  examination  and  acknowledgment  of  a 
/erne  covert,  so  as  to  pass  or  convey  her  estate,  could  not  legally  be  proved  by 
parol  testimony,  but  by  record ;  and  that,  although  they  might  believe  from 
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the  parol  evidence  that  said  deed  had  been  acknowledged  by  Mrs.  Elliott,  in 
all  due  form  of  law,  upon  her  privy  examination,  and  all  proper  explanations 
given  to  her,  yet  it  constituted  no  defense  to  the  action,  unless  such  privy  ex- 
amination had  been  duly  certified  and  recorded. 

The  court  further  instructed  the  jury  that  the  certificate  of  the  acknowl- 
edgment of  said  deed,  by  Elliott  and  wife,  and  the  after  certificate,  by  order 
of  the  county  court,  of  her  privy  examination,  were  not  suflicient  in  law  to 
pass  her  estate,  because  the  first  shows  no  privy  examination,  and  the  county 
court  had  no  jurisdiction  to  order  the  second  to  be  made.  To  all  which 
opinions  and  decision  of  the  court  the  defendants  except,  etc. 

It  is  argued  by  the  learned  counsel  in  this  court  that  the  motion  of  the  de- 
fendants to  exclude  the  evidence  adduced  on  the  pai*t  of  the  plaintiffs,  or  to 
instruct  the  jury  that  it  was  insufficient  to  prove  title  in  the  lessors  of  the 
plaintiff,  ought  to  have  been  granted.  The  argument  in  this  court  has  not  put 
the  question  on  the  ground  that,  taking  the  whole  of  the  plaintiff's  evidence 
together,  touching  the  derivation  of  the  title  of  the  lessors  of  the  plaintiff,  it 
is  insufficient  to  deduce  the  title  to  them  down  from  the  patentee,  through 
Sarah  G.  Elliott,  who  was  seized  thereof  in  severalty. 

We  have,  however,  reviewed  the  evidence  with  a  view  to  that  question,  and 
are  satisfied  it  is  sufficient  for  that  purpose. 

The  ground  of  argument  relied  on  here  is,  that  a  part  of  the  evidence  was 
incompetent  and  inadmissible.  It  is  said  that  so  much  of  the  depositions  as 
detail  Mrs.  Elliott's  conversations,  concerning  the  manner  of  her  acknowledg- 
ment of  the  deed,  and  so  much  of  Mrs.  Braugh's  deposition  as  speaks  of  the 
letter  of  her  deceased  husband,  and  the  letter  itself,  made  part  of  her  deposi- 
tion, were  incompetent  and  ought  to  have  been  rejected ;  and  that  the  reser- 
vation of  the  right  to  move  to  reject  the  evidence,  admitted  in  the  bill  of 
exceptions,  shows  that  the  defendants'  counsel  had  the  right  to  insist  upon  the 
rejection  of  any  part  of  the  evidence  as  incompetent.  The  argument  admits 
of  several  answers  deemed  satisfactorv.  Mrs.  Elliott's  conversation,  detailed 
in  some  of  the  depositions  in  relation  to  the  defendants'  deed,  can  by  no  fair 
construction'be  brought  within  the  motion.  It  related  not  to  the  title  of  the 
lessors  of  the  plaintiff,  but  to  supposed  defects  in  the  title  of  the  defendants; 
and,  to  use  the  language  of  the  bill  of  exceptions,  it  was  the  plaintiff's  evi- 
dence "touchmg  the  derivation  of  the  title  of  the  lessors  of  the  plaintiff," 
which  the  defendants  moved  to  exclude.  Besides,  at  that  stage  of  the  case  the 
defendants  had  not  introduced  the  deed;  and  when  we  come  to  consider  the 
defendants'  title  after  the  deed  was  introduced,  it  will  appear  that  Mrs.  Elli- 
ott's declaration  could  in  no  manner  have  infiuenced  the  verdict,  and  was 
therefore  harmless.  We  are  not  prepared  to  admit  that  Mrs.  Braugh's  letter 
on  the  subject  of  the  family  pedigree,  proved  by  her  evidence  and  made  part 
of  her  deposition,  was  not  competent  evidence  to  be  left  to  the  jury  upon  a 
question  of  pedigree  or  heirship.  She  was  an  aged  member  of  the  family,  and 
traces  back  the  pedigree  and  several  branches  of  the  family  for  about  seventy 
years. 

§  3024.  Pedigree — proof  of;  declarations  of  aged  aiid  decccificd  luemhtirs  qf 
the  family^  made  ante  htem  motain^  admissible  in  evidence  when  lis  mota  exists. 

The  rule  of  evidence,  that  in  questions  of  pedigree  the  declarations  of  aged 

and  deceased  members  of  the  family  may  be  proved  and  given  in  evidence, 

has  not  been  controverted.     But  it  is  argued  that  this  rule  is  qualified  by  this 

exception,  that  declarations  mfiAapost  litem  motam  cannot  be  given  in  evidence; 
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and  it  is  insisted  this  case  comes  within  the  exception;  for  although  no  sun 
had  been  commenced,  yet  a  controversy  had  arisen  or  was  expected  to  arise. 

We  doubt  the  application  of  the  exception  to  this  case.  A  controversy  had 
arisen  or  was  expected  to  arise  between  the  heirs  of  Mrs.  Elliott  and  the  de- 
fendants, concerning  the  validity  of  the  deed  of  Mrs.  Elliott,  made  while  she 
was  2^  feme  covert  But  it  does  not  appear  that  any  controversy  had  arisen  or 
was  expected  to  arise  about  who  were  her  heirs.  The  lis  mota^  if  it  existed, 
was  not  who  were  heirs,  but  whether  Mrs.  Elliott's  deed  made  a  good  title 
against  the  heirs,  whoever  they  might  be.  It  is  not  necessary,  however,  to 
give  any  positive  opinion  on  this  point,  as  other  grounds  exist  upon  which  the 
motion  was  rightfully  overruled. 

§  2035.  Courts  may  rule  on  motions  as  made,  A  general  motion  to  exclude 
the  whole  evidence  may  he  overruhd  if  part  is  competent.  Incompetent  portion 
m.ay  he  exchided. 

It  is  conceded  that  the  defendants'  counsel  had  a  right  to  move  the  court 
below  to  exclude  any  part  of  the  plaintiff's  evidence  which  he  might  choose 
to  designate  as  incompetent,  but  it  is  not  admitted  that  he  exercised  that  right. 
It  does  not  appear  from  the  bill  of  exceptions  that  he  designated  any  particu- 
lar piece  or  part  of  the  evidence  as  objectionable,  and  moved  the  court  to 
exclude  it.  But  on  the  contrary,  resting  his  case  upon  the  assum])tion  that  the 
whole  evidence  of  the  plaintiff,  taken  together,  was  either  incompetent  or  in- 
sufficient, he  moved  the  court  either  to  exclude  the  whole,  or  to  instruct  the 
jury  that  the  Avhole  was  insufficient  to  prove  title  in  the  lessors  of  the  plaint- 
iff. This  could  not  be  done  on  the  ground  of  incompetency  unless  the  whole 
was  incom]>etent,  which  is  not  pretended;  the  court  was  not  bound  to  do  more 
than  respond  to  the  motion  in  the  terms  in  which  it  was  made.  Courts  of 
justice  are  not  obliged  to  modify  the  propositions  submitted  by  counsel  so  as 
to  make  them  fit  the  case.  If  they  do  not  fit,  that  is  enough  to  authorize  their 
rejection.  We  have  already  said  the  evidence,  taken  all  together,  was  suffi- 
cient to  prove  title  in  the  lessors  of  the  plaintiff.  If  any  part  of  it  was  incom- 
petent, the  court  might,  on  a  general  motion  to  exclude  the  whole,  have  excluded 
such  parts;  but  the  court  was  not  obliged  to  do  so.  There  is,  therefore,  no 
error  in  the  decision  of  the  circuit  court  overruling  the  motion  of  the  defend- 
ants; nor  in  the  instructions  given  to  the  jury  upon  that  motion. 

We  now  proceed  to  an  examination  of  the  questions  arising  out  of  the  in- 
structions given  to  the  jury  on  the  motion  of  the  plaintiff,  in  relation  to  the 
deed  of  James  Elliott  and  Sarah  G.  Elliott,  his  wife,  to  Benjamin  Elliott,  set 
up  by  the  defendants  in  their  defense. 

§  2026.  Parol  evidence  incompetent  to  prove  the  privy  exaTninatian  and  ae- 
hnowledgment  of  a  deed  hy  a  feme  covert.  Contracts  and  conveyances  of  married 
women  are  void  ah  initio  at  com.mon  law. 

The  general  question  involved  in  the  first  instruction  is,  can  the  privy  exam- 
ination and  acknowledgment  of  a  deed  by  9^  feme  covert^  so  as  to  pass  or  convey 
her  estate,  be  legally  proved  by  parol  testimony  ?     We  hold  that  they  cannot. 

By  the  principles  of  the  common  law.  a  married  woman  can  in  general  do 
no  act  to  bind  her;  she  is  said  to  be  sub  potestate  viriy  and  subject  to  his  will 
and  control.  Her  acts  are  not  like  those  of  infants  and  some  other  disabled 
persons,  voidable  only,  but  are  in  general  absolutely  void  ah  initio, 

§  2027.  Right  of  a  feme  covert  to  convey  her  estate  is  wholly  statutory  in 
Virginia  and  Kentucky. 

In  Virginia  and  Kentucky,  the  solemn  modes  of  conveyance  by  fine  and 
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common  recovery  have  never  been  in  common  use;  and  in  those  states  the 
capacity  of  a  feme  covert  to  convey  her  estate  by  deed  is  the  creature  of  stat- 
ute law ;  and  to  make  her  deed  effectual,  the  forms  and  solemnities  prescribed 
by  the  statutes  must  be  pursued. 

§2028.  Acknowledgment  of  deeds  hy  married  women  under  Kentucky  stat- 
utes; privy  examination  in  ust  be  certified  to;  if  it  is  not^  the  deed  will  not  pass  title. 

The  Virginia  statute  of  171:8,  chapter  1,  after  making  provisions  to  enable/t'/^u^ 
covert  to  convey  their  estates  by  deed  upon  acknowledgment  and  privy  exami- 
nation according  to  prescribed  forms,  in  the  seventh  section  has  these  words: 
"Whereas  it  has  always  been  adjudged  that  where  any  deed  has  been  ac- 
knowledged by  dk  feme  covert^  and  no  record  made  of  her  privy  examination, 
such  deed  is  not  binding  upon  the  feme  and  her  heirs."  The  eighth  section 
enacts  and  declares:  "That  the  law  herein  shall  always  be  held  according  t-o 
the  said  judgments,  and  shall  never  hereafter  be  questioned,"  etc.  This  law 
was  adopted  by  Kentucky  at  her  separation  from  Virginia,  and  is  understood 
never  to  have  been  repealed. 

The  fourth  section  of  the  Kentucky  statute  of  1796  (see  1  Litt.  Laws,  669) 
provides  for  the  privy  examination  and  acknowledgment  oi  femes  covert  in 
open  court,  and,  where  they  cannot  conveniently  attend,  authorizes  a  commission 
to  issue  to  two  justices  to  take  and  certify  the  acknowledgment  and  privy  ex- 
amination, and  declares  that  "  in  either  case  the  said  writing,  acknowledged 
by  the  husband,  and  proved  by  witnesses  to  be  his  act,  and  recorded,  together 
with  such  privy  examination  and  acknowledgment,  etc.,  shall  not  only  be  suffi- 
cient to  convey  or  release  any  right  of  dower,  etc.,  but  be  as  effectual  for  every 
other  purpose  as  if  she  were  an  unmarried  woman." 

The  first  section  of  this  act  authorizes  clerks  of  the  county  courts,  general 
court  and  court  of  appeals  to  take  in  their  offices  the  acknowledgment  or 
proof  of  the  execution  of  deeds,  and  to  record  them  upon  acknowledgments 
or  proofs  so  taken  by  themselves;  but  did  not  authorize  them  to  take  the 
acknowledgment  and  privy  examination  oi  femes  covert 

But,  by  a  subsequent  statute,  clerks  are  authorized  to  take  in  their  offices 
the  "acknowledgment  of  all  deeds  according  to  law."  And  the  act  of  1810 
(4  Litt.  Ky.  Laws,  165),  which  authorizes  the  clerk  of  one  county  to  take  and 
certify  the  acknowledgment  of  a  deed  to  be  recorded  by  the  clerk  of  another 
county  where  the  land  lies,  etc.,  declares  that,  "  if  the  due  acknowledgment 
or  privy  exaniination  of  the  wife,  etc.,  shall  have  been  taken,  etc.,  by  the  clerk 
receiving  the  acknowledgment  of  the  deed,  etc.,  and  that,  being  duly  certified 
with  the  deed  and  recorded,  shall  transfer  such  wife's  estate,"  etc.,  as  fully  as 
if  the  examination  had  been  made  by  the  court  or  the  clerk  in  whose  office 
the  deed  shall  be  recorded. 

It  is  by  construction  of  these  last-recited  laws  that  the  clerks  are  held  in 
Kentucky  to  be  authorized  to  take  the  acknowledgments  and  privy  examina- 
tion of  femes  coverty  in  all  cases  of  deeds  made  by  them  and  their  husbands. 

The  Kentucky  statutes  above  recited  show  clearly  that  the  legislature  of 
that  state  has  never  lost  sight  of  the  principle  declared  by  the  Virginia  statute 
of  1748,  "that  when  any  deed  has  been  acknowledged  by  vl  feme  covert^  and 
no  record  made  of  her  privy  examination,  such  deed  is  not  binding  upon  the 
feme  and  her  heirs."  What  the  law  requires  to  be  done  and  appear  of  record 
can  only  be  done  and  made  to  appear  by  the  'record  itself  or  an  exemplifica- 
tion of  the  record.  It  is  perfectly  immaterial  whether  there  be  an  acknowl- 
e<lginent  or  privy  examination  in  fact,  or  not,  if  there  be  no  record  made  of 
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the  privy  examination ;  for,  by  the  express  provisions  of  the  law,  it  is  not  the 
fact  of  privy  examination  merely,  but  the  recording  of  the  fact,  which  makes 
the  deed  effectual  to  pass  the  estate  of  a  feme  covert 

It  is  now  only  necessary  to  state  the  second  instruction  given  to  the  jury  on 
the  plaintiff's  tiotion  to  manifest  its  entire  correctness.  It  was  'Hhat  the  first 
certificate  of  the  acknowledgment  and  recording  of  the  deed  of  Elliott  and 
wife  was  not  sufficient  in  law  to  pass  her  estate,  because  it  showed  no  privy 
examination  of  the  femeP  The  last  instruction  given  by  the  court  to  the 
jury  presents  a  question  of  more  difliculty.  It  is  ^'  that  the  after  certificate 
made  by  order  of  the  county  court  of  her  privy  examination  is  insufficient  in 
law  to  pass  her  estate,  because  the  county  court  had  no  jurisdiction  or  author- 
ity to  order  the  said  second  certificate  to  be  made." 

§  302  9,  If  a  court  has  jar  Miction^  its  decision  cannot  be  impeached  collater- 
ally.    If  it  acts  without  authority^  its  judgrhents  and  orders  are  niMities. 

It  is  arffued  that  the  circuit  court  of  the  United  States  had  no  authority  to 
question  the  jurisdiction  of  the  county  court  of  Woodford  county;  and  that 
its  proceedings  were  conclusive  upon  the  matter,  whether  erroneous  or  not 
We  agree  that  if  the  county  court  had  jurisdiction  its  decision  would  be  con- 
clusive. But  we  cannot  yield  an  assent  to  the  proposition  that  the  jurisdiction 
of  the  county  court  could  not  be  questioned  when  its  proceedings  were  brought 
collaterally  before  the  circuit  court.  We  know  nothing  in  the  organization  of 
the  circuit  courts  of  the  Union  which  can  contradistinguish  them  from  other 
courts  in  this  respect. 

Where  a  court  has  jurisdiction  it  has  a  right  to  decide  every  question  which 
occurs  in  the  cause;  and  whether  its  decision  be  correct  or  otherwise,  its  judg- 
ment, until  reversed,  is  regarded  as  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  and  orders  are  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void,  and  form  no  bar  to  a  recovery  sought 
even  prior  to  a  reversal  in  opposition  to  them.  They  constitute  no  justifica- 
tion; and  all  persons  concerned  in  executing  such  judgments  or  sentences  are 
considered  in  law  as  trespassers.  This  distinction  runs  through  all  the  cases 
on  the  subject;  and  it  proves  that  the  jurisdiction  of  any  court  exercising 
authority  over  a  subject  may  be  inquired  into  in  every  court,  when  the  pro- 
ceedings of  the  former  are  relied  on  and  brought  before  the  latter  by  the  party 
claiming  the  benefit  of  such  proceedings. 

§  2030.  County  courts  of  Kentucky  have  no  sujH'rvising  or  controlling  power 
over  the  acts  of  clerics  in  taking  acknowledgments. 

It  is  well  known  that  the  jurisdiction  and  authority  of  the  county  courts  of 
Kentucky  are  derived  whollv  from  the  statute  law  of  the  state.  In  ars^ument 
we  were  referred  to  no  statute  which  was  supj)osed,  either  in  terms  or  by  fair 
construction,  to  confer  upon  the  county  court  any  supervising  or  controlhng 
power  over  the  acts  of  the  clerk,  in  taking,  in  his  office,  the  acknowledgment 
of  a  deed,  or  in  recording  it,  upon  an  acknowledgment  there  taken  by  him. 
We  have  sought  in  vain  for  such  a  provision,  and  it  is  believed  none  such  ex- 
ists. No  such  supervising  and  controlling  power  can  result  to  the  court  from 
the  general  relations  which  exist  between  a  court  and  its  clerk;  for,  in  this  case, 
the  statutes  confer  upon  the  clerk,  in  his  office,  a  distinct,  inde])endent,  per- 
sonal authority,  to  be  exercised  by  hiin  upon  his  own  judgment  and  res|)onsi- 
bility.  We  think,  therefore,  with  the  circuit  court,  that  the  county  court  haul 
no  jurisdiction  or  authority  to  order  the  after  certificate  of  Mrs.  Elliott's  privy 
examination  to  be  made  and  recorded. 
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§  2081.  A  certijioate  of  a^cknowledgment  may  he  altered  before  it  is  recorded, 
but  not  afkrwards. 

But  the  argument  which  seemed  to  be  relied  on  most  confidently  by  the 
learned  counsel  is,  that  the  order  of  the  county  court  may  be  disregarded,  and 
the  amendment  considered  as  an  amendment  made  by  the  clerk,  of  his  own 
authority;  and  that  the  clerk  was  authorized  to  amend  his  own  certificate,  and 
record,  at  any  time.  It  would  be  difficult  to  maintain  that  the  second  certifi- 
cate or  amendment,  as  it  is  called,  could  rightfully  be  regarded  as  the  clerk's  own 
act,  independent  of  the  order  of  the  county  court;  it  appearing  that  he  refused 
to  do  the  act  until  the  order  was  made.     But  be  it  so. 

Had  the  clerk  authority  to  alter  the  record  of  his  certificate  of  the  acknowl- 
edgment of  the  deed,  at  any  time  after  the  record  was  made?  We  are  of 
opinion  he  had  not.  We  are  of  opinion  he  acted  ministerially,  and  not 
judicially,  in  the  matter.  Until  his  certificate  of  the  acknowledgment  of  Elliott 
and  wife  was  recorded,  it  was,  in  its  nature,  but  an  act  in  j}ai8,  and  alterable 
at  the  pleasure  of  the  officer.  But  the  authority  of  the  clerk  to  make  and 
record  a  certificate  of  the  acknowledgment  of  the  deed  wasfu7ictus  officio,  as 
soon  as  the  record  was  made.  By  the  exertion  of  his  authority,  the  authority 
itself  became  exhausted.  The  act  had  become  matter  of  record,  fixed,  perma- 
nent, and  unalterable;  and  the  remaining  powers  and  duty  of  the  clerk  were 
only  to  keep  and  preserve  the  record  safely. 

If  a  clerk  may,  after  a  deed,  together  with  the  acknowledgment  or  probate 
thereof,  have  been  committed  to  record,  under  color  of  amendment,  add  any- 
thing to  the  record  of  the  acknowledgment,  we  can  see  no  just  reason  why  he 
may  not  also  subtract  from  it.  The  doctrine  that  a  clerk  may,  at  any  time, 
without  limitation,  alter  the  record  of  the  acknowledgment  of  a  deed  made 
in  his  office  would  be,  in  practice,  of  very  dangerous  consequence  to  the  land 
titles  of  the  country,  and  cannot  receive  the  sanction  of  this  court. 

It  is  the  opinion  of  this  court  that  there  is  no  error  in  the  judgment  and  pro- 
ceedings of  the  circuit  court,  and  the  same  are  affirmed,  with  costs. 

IN  THE  MATTER  OF  HALUS  DEPOSmON. 
(Circuit  Court  for  Peniifljlvaaia :  1  Walla6e,  Jr.,  85-105.     1848.) 

Statement  of  Facts. —  This  was  an  action  of  ejectment, 'and  the  question 
presented  was  whether  the  dej)osition  of  Hall  was  admissible  in  evidence.  It 
had  been  taken  in  1822  in  a  suit  then  pending  between  this  plaintiff  and  other 
parties  for  different  lands,  involving  the  same  question  of  heirship.  The  depo- 
sitions were  offered,  not  as  evidence  of  facts,  but  as  declarations  concerning 
peiligree. 

Inquiry  had  been  made  without  success  in  New  York,  where  Hall  had  for- 
merly resided.  It  was  proved  that,  when  he  gave  his  deposition,  he  was  fifty- 
nine  years  old  and  in  bad  health.  There  was  no  proof  of  inquiry  as  to  his 
relatives  or  friends. 

Opinion  by  Baldwin,  J. 

Supposing  HalPs  death  to  be  proven,  the  same  question  arises  here  as  we 
find  in  Boudereau  v,  Montgomery,  4  Wash.,  186  (>$§  2041-45,  hifra).  That  de- 
cision is  one  which  I  had  occasion  to  consider  a  good  deal  in  a  suit  which  came 
before  me  a  few  years  ago.  I  then  felt  reluctant  to  overrule  it.  The  same 
reluctance  yet  exists.     1  feel  that,  in  the  first  place,  it  is  a  precedent,  and,  yet 

more,  that  it  is  a  pi-ocedent  left  to  us  by  a  judge  of  great  learning,  of  the 
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Utmost  patience,  and  largely  endowed  with  that  finest,  rarest,  last  betrayed  of 
the  qualities  of  human  intellect;  I  mean  with  good  judgment.  I  can  never 
dissent  from  my  honored  predecessor,  Judge  Washington,  without  diffidence, 
and  \vithout  feeling  that  in  such  a  case  he  is  likely  to  be  right  and  I  am  likely 
to  be  wrong.  Still,  it  is  not  in  the  nature  of  human  minds  to  view  everything 
in  the  same  way;  and  where  great  principles  are  concerned,  it  may  be  obliga- 
tory on  each  to  give  utterance  to  his  opinion. 

§  20<{2.  Declarations  concerning  pediyree^  made  post  litem  motam,  are  inad- 
missible. 

Before  examining  the  state  of  the  law  as  elsewhere  existing,  I  will  say  a 
word  as  to  the  cases  in  this  circuit.  Boudereau  v.  Montgomery  was  in  affirm- 
ance of  a  former  ruling  reported  in  3  Wash.,  243;  the  case,  I  mean,  of  Banert 
V.  Day.  Like  many  of  the  cases  in  what  are  called  Washington's  Circuit 
Court  Reports  (a  book  printed  from  Judge  Washington's  notes  never  originally 
designed  for  the  press),  this  case  is  stated  short  and  almost  in  the  form  of  a 
syllabus;  the  grounds  of  the  ruling  and  the  arguments  of  counsel  being  wholly 
omitted.  It  appears  only  that  tlie  counsel  who  argued  in  favor  of  the  dejx)- 
sitions  relied  on  the  case  of  Ilurst  v,  Jones,  decided  in  this  circuit  under  the 
organization  of  1801-2  [1  Wall.  Jr.,  App.,  iii;  §§  2049-50,  ?W>a].  We  cannot 
tell  what  view  of  that  case  was  given  to  the  court;  but  I  have  been  at  some 
pains  to  learn  what  the  case  really  was;  and  through  the  kindness  of  a  friend 
am  in  possession  of  the  original,  contemporary  MS.  notes  of  the  reporter  of 
that  court,  and  also  with  the  notes  of  one  of  the  judges.  Each  is  full;  and 
both  accord.  It  is  obvious  that  Hurst  v.  Jones  was  no  precedent  for  Banert 
V.  Day;  quite  the  contrary;  and  if  this  last  case  was  ruled  on  the  authority 
of  the  former  decision,  and  Boudereau  v.  Montgomery,  in  turn,  settled  upon 
the  base  of  Banert  v.  Day,  then,  that  we  might  exclude  the  deposition  here 
offered,  without  so  much  disturbing  the  precedents  of  the  circuit  as  making 
them  conform  to  the  case  by  which  they  were  meant  to  be  guided,  and  from 
which  they  have  diverged  only  through  imperfect  observation. 

It  would  appear,  however,  from  the  learned  argument  of  Judge  Washing- 
ton, in  Boudereau  v.  Montgomery  (and,  indeed,  from  his  direct  statement), 
that  the  ruling  in  that  case  conformed  to  what  he  deemed  the  prevailing 
temper  of  the  American  decisions  (as  well  as  of  the  English  prior  to  the 
Berkeley  Peerage  Case),  and  to  the  better  sort  of  principles  in  the  law  of  evi- 
dence.   Let  these  be  shortly  examined. 

§  2033.  Samm.ary  of  English  authorities  on  the  question  whether  declarations 
made  post  litem  motarn  are  admissible  in  evidence. 

The  first  English  case  recorded  is  that  of  Spadwell  v. ,  which  arose 

before  Chief  Baron  Reynolds,  in  1730,  where  the  declarations  of  an  aunt,  as 
to  pedigree,  were  rejected  because  made  after  dispute  had  arisen.  4  Camp., 
410.  Thirty-six  years  afterwards  came  Hayward  v,  Firmin,  before  Lord  Cam- 
den, where  the  declarations  of  a  mother  as  to  her  marriage,  though  made  sub- 
sequently to  the  commencement  of  the  suit,  were  received  after  objection 
taken  and  debate  had.  Judge  Washington  remarks  that  Lord  Camden's  de- 
cision, being  later  in  point  of  time,  overrules  that  of  Chief  Baron  Reynolds: 
and  so  truly  it  would  do,  but  that  it  appears  that  the  decision  of  Chief  Baron 
Reynolds  was  not  brought  to  the  notice  of  Lord  Camden,  and,  for  aught  that 
we  can  perceive,  was  unknown  to  him.     4  Camp.,  417. 

Both  cases  are  nisi  prius  decisions,  and  neither  is  very  copiously  reported ; 
they  cannot,  I  think,  be  taken  as  of  much  significance,  nor  as  settling  a  great 
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deal  either  way.  In  1741,  The  Duke  of  Athol  v.  Wilding  occurred  (Strange, 
1151),  where  a  special  verdict,  given  many  years  before  against  other  defend- 
ants, was  offered  in  evidence  to  prove  pedigree.  The  court  (\Yright,  J.,  dis- 
senting) rejected  it  as  being  res  inter  alios  acta^  and  because,  for  aught  that 
appeared,  the  evidence  on  which  the  verdict  was  founded  could  itself  be  pro- 
cured. In  that  case  the  right  to  admit  as  declaration  what  was  inadmissible  as 
deposition  was  a  refinement  of  ingenuity  to  which  the  talent  of  neither  court 
nor  connsel  was  able  to  reach ;  and  so  the  matter  of  post  litem  rnotaui  was  not 
discussed.  So  far,  however,  as  the  decision  is  concerned,  it  is  clearly  against 
the  oflfer  made  here.  This  case  is  supposed  by  some  to  have  been  overruled. 
The  idea  is  founded  on  what  occurs  in  BuUer's  Nisi  Pri us,  where  it  is  said: 
"Another  case  in  which  this  exception  (i^es  inter  alios  acta)  on^ht  not  to  bo  al- 
lowed is,  where  the  fact  to  be  proven  is  such  whereof  hearsay  and  reputation 
are  evidence;  and  therefore'a  special  verdict  between  other  parties  stating  a 
pedigree  \oould  be  evidence  to  prove  a  descent.  .  .  .  And  of  this  opinion 
was  Mr.  Justice  Wright,  etc.,  whicli  opinion  is  generally  approved,  though  the 
determination  by  the  rest  of  the  court  was  contrary :  perhaps  founding  them- 
selots  on  the  case  of  Sir  WiUiam  Clarges^'*  etc.,  etc.  (p.  233,  Lon.  ed.,  1793).  The 
case  of  Sir  Wm.  Clarges,  which  the  author  proceeds  to  state,  would  appear  to 
me  a  very  proper  one  for  the  judges  on  which  to  found  themselves.  It  is  to 
be  observed  that  no  case  is  referred  to  but  the  Duke  of  Athol's;  no  precedent 
nor  any  practice  is  cited  to  contradict  that  case;  we  are  told  simply  that 
Wright's  opinion  "  is  generally  approved."  Opposed  to  this  evidence  of  ap- 
proval, we  have,  however,  the  experience  of  Baron  Wood,  who  says,  in  1811, 
that  it  had  been  '^  the  general  rule,"  so  far  back  as  his  experience  and  knowl- 
edge went,  to  reject  declarations  made  post  litem  motavi;  and  though  his 
brother  Graham  had  not  become  acquainted  with  any  such  rule  in  any  book 
that  over  came  within  his  reading,  and  thought  that  if  it  were  a  rule  at  all,  it 
was  one  confined  to  the  breasts  of  a  few  particularly  conversant  with  the  busi- 
ness of  nisi  prius^  we  find  Mr.  Justice  Lawrence  declaring  that  in  his  experi- 
ence and  practice,  "  an  experience  of  nearly  forty  years,"  whenever  a  witness 
admitted  that  what  he  was  going  to  state,  he  had  learned  after  the  commence- 
ment of  a  controversy,  his  testimony  had  been  uniformly  rejected.  With  him 
agrees  Mr.  Justice  Ileath,  who  says:  "  In  the  course  of  my  long  experience, 
in  all  the  circuits  I  have  gone,  I  never  heard  till  now  of  such  evidence  being 
receivable.  When  the  objection  that  the  declaration  \V9^post  litem  motam  has 
been  taken,  it  has  been  constantly  acquiesced  in ;"  and  Lord  Eldon,  who  tells 
us:  ^^  I  have  known  no  instance  in  which  declarations  je>&«^  litem  motam  had 
been  received; "  and  Lord  Eedesdale,  who  can  take  upon  himself  to  say,  that 
the  practice  of  the  western  circuit  was  to  reject  such  declarations;  and  that 
circuit,  he  remarks,  was  supposed  by  those  who  traveled  it,  to  be  more  correct 
on  subjects  of  evidence  than  any  other. 

The  first  edition  of  BuUer's  Nisi  Prius  appeared  in  1772;  and  the  direct  or 
indirect  experience  of  some  of  the  judges  just  cited  reached  near  the  time  to 
which  the  author  must  be  taken  to  refer.  I  therefore  presume  that  the  state- 
ment made  in  it,  that  the  dissenting  opinion  of  Wright,  J.,  was  "generally 
approved,"  in  opposition  to  a  decision  of  the  court,  must  be  taken  as  a  mis- 
apprehension as  to  the  precise  extent  of  professional  approbation.  1  may  here 
add,  what  is  not  always  remembered  in  citing  Buller's  Nisi  Prius,  that  though 
the  book  bears  on  its  title  the  name  of  Francis  BuUer,  it  was  printed  pretty 
much  from  the  note-book  of  Ix)rd  Chancellor  Apsley,  by  whom  it  was  pub- 
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lishedy  and  to  whom  it  was  originally  inscribed.  Several  of  its  dicta  have 
been  overruled.  No  other  case  worthy  of  note  occurs  to  me  as  having  been 
decided  prior  to  our  declaration  of  independence. 

In  the  year  1777  we  have  Goodright  ex  dem.  Stevens  v.  Moss,  Cowp.,  591, 
before  the  Earl  of  Mansfield ;  a  case  which  Lord  Eldon  informs  us  that  Lord 
Thurlow  was  "  most  studious  to  contradict."  Mr.  Justice  Lawrence,  referring 
to  that  case,  says:  "Notwithstanding  what  is  said  in  Goodright  i?.  Moss,  1 
cannot  think  that  Lord  Mansfield  would  have  held  that  declarations  in  mat- 
ters of  pedigree,  made  after  the  controversy  had  arisen,  ought  to  be  submitted 
to  the  jury ; "  and  Lord  Eldon  acceded  to  the  case  "  as  it  has  been  prdcticed 
and  acted  upon."  For  myself,  I  confess  that  it  does  appear  to  me  to  evolve 
the  dry  point  which  occurs  in  the  case  before  us;  but  I  think  that  it  was  a 
point  which  escaped  inconsiderately,  and  only  along  with  others  which  carried 
it  through.  Certainly  it  was  one  not  necessary  to  be  decided ;  and  the  question 
of  lis  mota  was  not  taken  nor  argued  cither  on  the  bench  or  at  the  bar. 

Thus  stood  the  law  at  the  beginning  of  the  present  century.  I  may  say 
that  the  precise  question  of  lis  mota  does  not  seem  to  have  been  greatly  agi- 
tated ;  that  is,  the  books  do  not  often  speak  of  it ;  though  it  may  have  been 
discussed  at  nisi  privrs  on  the  circuits.  I  regard  all  that  is  recorded  as  not  very 
decided  one  way  or  the  other. 

With  the  beginning  of  this  century  we  have  much  more  perfect  lights.  In 
1807  came  Whitelock  v.  Baker,  13  Ves.  Jr.,  511,  514,  a  case  not  having,  to  be 
sure,  anything  to  do  with  pedigree,  but  yet  stating  some  salutary  rules  bv 
which  chancery  is  guided  in  the  reception  of  evidence.  It  is  in  this  case  we 
find  that  expression  of  Lord  Eldon's,  which  every  one  must  have  noted,  that 
the  statements  should  be.  "the  natural  effusions"  of  a  party.  Two  years 
further  on  we  have  a  decision  of  Sir  W.  Grant  at  the  Rolls.  The  question 
was  as  to  the  admissibility  of  a  pedigree  found  among  a  lady's  papers  after 
death,  and  which  she  had  made  after  doubts  had  arisen  as  to  the  descent. 
The  evidence  was  rejected.  Edwards  v.  Harvey,  Cooper's  Cases,  39,  40.  We 
now  come  in  sequence  to  a  case  vastly  more  labored,  more  important  and 
more  entirely  conclusive  than  any  which  preceded  it;  which  excited  great 
interest;  was  argued  by  distinguished  counsel,  and  on  which  we  have  a  de- 
cision of  the  house  of  lords  after  a  full  expression  of  opinion,  only  not  unani- 
mous, from  ten  very  able  judges;  Mr.  Justice  Chambre,  who  had  beard  this 
argument,  but  was  absent  when  the  opinions  were  deiivered,  agreeing,  in  ad- 
dition, with  the  majority. 

The  Berkeley  Peerage  Case,  decided  in  1811  (4  Camp.,  401,  422),  has  settled 
the  law  in  England  on  foundations  not  to  be  disturbed  nor  relaid.  I  need, 
therefore,  not  refer  to  subsequent  cases  otherwise  than  succinctly.  Eex  t?. 
Cotton,  3  id.,  444,  was  ruled  by  a  judge  who  did  not  sit  in  the  Berkeley  Peer- 
age Case ;  but  he  agrees  w^ith  it,  and  on  principle.  Another  judge  has  gone 
yet  further  than  either  of  these  cases.  In  1834,  Baron  Alderson  ruled  that 
less  than  the  existence  of  actual  controversy  is  enough;  that  in  intendment  of 
law,  a  controversy  is  moved  whenever  that  state  of  facts  arises  on  which  the 
claim  is  founded  (Walker  v.  Beauchamp,  6  Car.  &  P.,  552),  and  rejected  evi- 
dence accordingly.  And  though  Lord  Brougham  did  not  go  so  far  as  this  in 
Monkton  v.  The  Attorney-General,  2  Russ.  &  Mylne,  147,  he  did  most  clearly 
acknowledge  the  rule  of  the  Berkeley  Peerage  Case.  Observe  his  language: 
"  One  restriction,  however,  clearly  must  be  imposed:  the  declarations  must  be 

a/rUe  litem  motam.     If  there  be  lis  mota^  or  ^anything  which  has  preciselvthe 
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same  effect  upon  a  person's  mind  with  litis  contestation  that  person's  declara- 
tion ceases  to  be  admissible  in  evidence.  It  is  no  longer  what  Lord  Eldon 
calls  a  natural  effusion  of  the  mind.  It  is  subject  to  a  strong  suspicion  that 
the  party  was  in  the  act  of  making  evidence  for  himself.  If  he  be  in  such 
circumstances  that  what  he  says  is  said,  not  because  it  is  true,  not  because  he 
believes  it,  but  because  he  feels  it  to  be  profitable,  or  that  it  may  hereafter  be- 
come evidence  for  him  or  for  those  in  whom  he  takes  an  interest  after  his 
death,  it  is  excluded,  both  upon  principle  and  upon  the  authority  of  the  cases, 
and,  among  others,  of  Whitelock  v.  Baker."  There  is  nothing  contradicting 
this  authority  in  Slaney  v.  Wade,  1  Mj'^lne  &  Craig,  338,  nor  in  any  other  case 
known  to  me.  What  is  to  be  regarded  as  a  lis  pendens^  in  the  understanding 
of  law,  is  a  point  about  which  some  of  the  later  cases  are  not  consentient;  but 
the  principle  of  the  Berkeley  Peerage  Case  (the  only  principle  in  the  question 
before  me)  I  take  to  be  ineradicable^  fixed,  in  England.  This,  indeed.  Judge 
Washington  admits;  but  says  that  Whitelock  v.  Baker,  and  the  Berkeley  Peer- 
age Case,  having  been  decided  since  our  Revolution,  are  not  authorities;  that 
the  question  must  be,  how  has  the  point  been  understood  in  this  country  before 
and  since  that  event?  and  remarks  that  as  the  nisi  prius  decisions  referred  to 
by  the  judges  in  the  Berkeley  Peerage  Case  (the  decisions,  I  presume,  of  C.  B. 
Reynolds  and  Lord  Camden)  were  never  in  print,  they  could  not  have  influ- 
enced the  law  in  this  country.  This  statement  proceeds  on  a  misapprehension 
of  fact.  Chief  Baron  Reynolds'  decision,  excluding  evidence  post  litern  mo- 
lam^  was  in  print,  though  I  am  not  aware  that  the  same  thing  is  true  of  Lord 
Camden's  admittin/g  it.  In  Yiner's  Abridgment,  the  first  edition  of  which  was 
printed  before  1776  (a  book  which,  if  we  may  infer  from  the  number  of  Ameri- 
can subscribers  to  the  second  edition,  was  very  popular  in  this  country),  we 
have  the  following  passage,  which  occurs  in  speaking  about  a  statement  made 
by  a  certain  woman  as  to  the  birth  of  a  child:  '*  Objection  was  made,"  says 
Viner,  "  that  the  declaration  of  this  woman  was  not  evidence,  seeing  it  was, 
etc.,  when  there  was  a  discourse  about  this  matter;  hut  what  this  woman  said 
noon  after  the  birth  (the  italicising  is  Viner's)  was  allowed  in  evid^7ic<'^  when 
there  was  no  prospect  of  a  controversy;  per  Reynolds,  Ch.  B.,  at  Devon.  Assizes, 
Lent,  173 L"    Viner's  Abridgment,  tit.  Evidence,  T.  b.,  91. 

§  2034.  Summary  of  American  authorities  on  the  question  whether  declara- 
ticns  made  post  litem  motam  are  evidence. 

But  what,  at  all  events,  is  the  state  of  the  decisions  in  this  country  prior  to 
I^udereau  v.  Montgomery?  The  oldest  one  known  to  me  is  in  our  own  state; 
the  case  of  Strickland's  Lessee  v.  Poole,  decided  in  1765 ;  a  case  which,  remark- 
able to  say,  does  not  appear  to  have  been  remembered  either  by  counsel  or  by 
the  court  in  Boudereau  v,  Montgomery.  That  decision  does  make  the  absence 
of  any  controversy  an  element  of  the  case  in  which  hearsay  is  admissible. 
The  report  is  thus:  "To  prove  pedigree,  evidence  permitted  to  be  given  of 
hearsay  a  great  while  ago  —  before  any  dispute  stirred."  In  Hurst  r.  Jones, 
A.  D.  1801,  the  court  evidently  took  a  distinction  between  ante  and  post  litem 
matamj  and  admitted  the  declaration  because,  as  was  declared,  a  controversy 
had  not  been  raised.  Coming  nearer  to  the  decision  in  question,  we  have  an 
opinioa  of  the  sapreme  court  of  Connecticut,  as  delivered  by  Chief  Justice  Swift. 
Speaking  of  declarations  concerning  pedigree  the  chief  justice  says:  "When 
they  are  made  for  the  express  purpose  of  being  given  in  evidence  on  a  ques- 
tion of  pedigree  they  will  not  be  received.     If  a  person  were  to  take  up  a 
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Bible,  and,  having  the  idea  that  it  was  afterwards  to  be  produced  in  evidence, 
were  to  write  down,  at  once,  the  births  and  deaths  of  his  children,  such  an 
entry  would  not  be  admissible."  Chapman  v.  Chapman,  2  Conn.,  347,  349. 
This  case  was  not  cited  before  Judge  Washington ;  but  certainly  the  distinc- 
tion is  stated,  though  I  admit  that  it  was  not  the  point  in  issue. 

Now,  I  know  not  of  any  decisions  contradicting  these.  In  the  cases  quoted 
by  counsel  before  Judge  Washington,  the  question  of  Us  mota  does  not  appear 
to  have  been  agitated;  they  relate  rather  to  the  effect  of  verdicts  between 
parties,  privies  and  strangers.  Such  are  the  cases,  if  I  understand  them,  from 
Henning  and  Munford,  and  from  Munford;  while  the  additional  references 
by  the  court  give  us  nothing  very  pertinent  on  the  subject;  and,  indeed,  are 
cited  for  their  general  language  only.  Two  of  them,  the  one  from  1st  Yeates 
and  that  from  8th  Johnson,  assert  only  that,  in  matters  of  pedigree,  the 
rules  of  evidence  are  greatly  relaxed ;  a  doctrine  not  disputable.  The  other  is 
from  Swift's  Law  of  Evidence,  and,  I  presume,  to  the  same  general  efifect. 
We  have,  at  all  events,  the  opinion  of  that  writer  specifically  declared  to  us 
from  the  bench.  Judge  Washington,  with  the  candor  natural  to  him,  says 
that  he  "  had  no  opportunity  of  looking  into  the  American  cases."  Had  this 
opportunity  been  allowed,  I  cannot  think>  that  even  with  the  decisions  to  be 
found  in  1821,  when  Boudereau  v,  Montgomery  was  decided,  he  would  have 
added,  as  he  did:  '^But  I  am  strongly  inclined  to  think,  from  expressions  to 
be  met  with  in  many  of  the  state  decisions,  that  the  rule  of  post  litem  motam 
has  nevei'  been  recognized  in  the  United  States  "  (p.  190). 

My  limited  reading  suggests  nothing  from  which  I  can  infer  that  the  main 
current  of  decisions  since  1821  has  gone  in  a  course  diflFerent  from  what  it  did 
prior  to  that  date.  In  Morgan  v.  Purnell,  4  Hawks,  95,  the  supreme  court  of 
North  Carolina  went  so  far  as  to  reject  a  deposition  because  it  was  not  clear 
that  it  was  made  ante  lii-em  motam,  "  It  must  appear,"  says  one  of  the  justices, 
"  that  such  declarations  have  not  been  made  at  a  time  or  with  a  view  to  serve 
any  particular  purpose.  In  this  case  it  does  not  appear  wlien  Mrs.  M.  told  the 
witness  that  she  and  Mr.  M.  were  married ;  it  might  have  been,  for  aught  that 
appears,  before  or  after  the  commencement  of  this  suit.  For  these  reasons  I 
cannot  say  that  the  judge  erred  in  the  rejection  of  this  deposition."  .  .  . 
''It  is  necessary,"  says  another  member  of  the  court,  "  that  they  (st.  declara- 
tions concerning  pedigree)  should  have  been  made  not  only  without  any  view 
of  benefiting  the  person  making  them,  but  also  without  a  view  of  bene- 
fiting any  other;  that  they  should  have  flowed  from  a  desire  only  of  speak- 
ing the  truth,  which  all  are  presumed  to  have  when  there  is  no  motive  to 
declare  the  contrary.  The  pei'son,  therefore,  who  offers  such  declarations  most 
show  that  they  were  made  under  such  circumstances;  it  is  a  prerequisite  to 
their  admissibility.  .  .  .  The  depositions  must  be  rejected."  The  chief 
justice  assenting,  the  judgment  of  the  court  below,  which  had  likewise'  re- 
jected the  depositions,  was  unanimously  affirmed.  This  case  went  farther 
than  I  was  disposed  to  do  on  a  recent  trial;  though,  indeed,  the  case  just  cited 
was  not  there  brought  before  the  court;  and  there  was,  too,  in  that  case, 
another  circumstance  which  on  reflection  occurred  to  me  —  that  the  fact  of 
heirship  was  in  dispute  only  incidentally ;  the  main  defense  having  been  ad- 
verse possession.  The  North  Carolina  case,  just  quoted,  was  in  1825.  It  was 
affirmed,  as  of  course,  in  1837,  the  court  having,  moreover,  changed.     Dancy 

V.  Sugg,  2  Dev.  &  B.,  515. 
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§  2035.  Declarations  Tnadepost  litem  Tnotam  are  7iot  admissible  in  evidence*, 
Case  cited. 

But  is  not  the  question  concluded  in  all  inferior  courts  of  the  United  States, 
l)y  the  decision  of  the  supreme  court  in  Stein  v.  Bowman,  made  in  1839  (13 
Pet,  209,  220;  §§  2251-59,  infra\  though  I  did  not  entirely  agree  with  the 
majority  of  the  court  on  some  other  points,  not  important  to  be  mentioned,  of 
the  opinion  there  delivered.     After  going  through  some  of  the  errors  assigned 
to  the  action  of  the  district  court  below,  Mr.  Justice  McLean  proceeds:  "But 
there  is  another  ground  on  which  the  opinion  of  the  district  court  can  be  sus- 
tained, and  it  is  proper  to  state  it.     The  declarations  offered  as  evidence  w^ere 
made  subsequent  to  the  commencement  of  the  controversy,  and,  in  fact,  after 
the  suit  was  commenced.     It  would  be  extremely  dangerous  to  receive  hearsay 
declarations  in  evidence  respecting  any  matter,  after  the  controversy  has  com- 
menced.   This  would  enable  a  party,  by  ingenious  contrivances,  to  manufact- 
ure evidence  to  sustain  his  cause.     By  interrogatories  propounded  in  a  cautious 
manner  to  unsuspecting  individuals,  he  might  elicit  the  answers  he  most  de- 
sired.    It  is  therefore  essential^  wlien  declarations  are  offered  as  evidence^  that 
they  slvould  have  been  made  before  the  controrersy  originated^  a/nd  at  a  tims  and 
under  circumstances  when  the  person  making  them,  could  have  no  motive  to  mis- 
represent the  facts^'*    I  have  gone  through  all  the  cases  on  my  notes  or  which 
memory  suggests.     There  may  be  othera,  in  the  multiplication  of  modern 
books,  which  I  do  not  recall ;  but  I  presume  that  they  are  not  numerous.    How 
then  does  the  question  appear  to  stand  ?    In  England  we  have  opinions  from 
Lords  Eldon,  Kedesdale,  Ellen  borough,  Brougham;  from  Chief  Baron  MacDon- 
ald,  Barons  Wood  and  Alderson;  from  Sir  William  Grant,  M.  R.,  and  from 
Justices  Bayley,  Lawrence,  Heath,  Chambre  and  Dampier.     In  our  own  coun- 
try, from  the  supreme  court  of  the  United  States,  the  supreme  court  of  Penn- 
sylvania, the  supreme  court  of  Connecticut,  the  supreme  court  of  Korth 
Carolina  (twice),  and  from  the  circuit  court  of  this  circuit  as  organized  in 
1801-2 ;  a  court  which  consisted  of  Chief  Justice  Tilghman  of  Pennsj'lvania, 
Justice  Griffith  of  New  Jersey  (an  able  man),  and  Justice  Basset  of  Dela- 
ware.    All  these  judges  and  courts  speak  more  or  less  fully,  and  all  give  it  as 
their  opinion  that  the  declarations,  to  be  admissible,  must  be  before  a  contro- 
versy stirred. 
§  2036.  Analogy  of  the  civil  law  rule. 

The  rule  of  the  civil  law  is  sufficiently  known,  and  is  thus  given  by  Mas- 
card  in  his  learned  work  "  De  Probationibus : "  "  Nee  vero  tantummodo  debent 
esse  personae  graves,  sed  etiam  debent  deponere  se  audivisse  ea  quae  asserunt, 
ante  litem  motam:  quod  si  post  litem  motam  deponerent,  non  solum  non  pro- 
barent,  sed  nee  ullam  fidem  facerent;  quia  facile  coniingei^e  potest  ut  quispiam 
id  audiverit  ab  alio,  qui  illud  protulit  in  fraudem,  vet  quod  lis  ipsi  mota  trax- 
erit  istam  famamy  lam  far  from  meaning  to  cite  a  civilian  as  authority; 
but  in  a  question  concerning  the  safety  of  a  practical  rule,  the  experience  of 
old  and  corrupter  countries  is  a  source  of  information  not  wholly  without 
value. 

It  is  not  necessary  to  place  this  matter  upon  the  technical  ground  that  the 
case  of  Boudereau  v.  Montgomery  has  been  overruled  by  Stein  v.  Bowman* 
I  am  willing  to  look  at  it  with  more  comprehension.  We  do  then  certainly 
find  a  power  of  authority  and  of  judicial  declaration  not  to  be  resisted.  If 
the  doctrine  could  not  stand  on  principle,  no  judge  could  sustain  himself 
against  so  commanding  a  body  of  names.    They  embrace  the  great  masters 
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of  law  and  of  thought  for  more  than  fifty  years  together;   I  must  bow  to 
them. 

It  is  scarcely  needful  that  I  say  much  as  to  general  principles.  They  have 
been  so  fully  discussed  in  the  leading  case  quoted  by  me,  that  I  will  only  refer 
to  what  is  there  said.  I  need  not  repeat  it.  I  cannot  improve  it.  Whomso- 
ever the  Berkeley  Peerage  Case  leaves  unconvinced  I  should  not  hope  to  satisfy. 
Necessity  is  the  principal  argument  for  admitting  this  sort  of  evidence.*  On 
this  point  only  I  will  say,  that  this  is  a  thing  very  easy  to  assume,  whether  it 
exist  or  not.  I  apprehend  that  if  parties  understand  that  they  must  bring 
purer  evidence,  the  necessity  will  disappear;  and  if  in  a  few  cases  the  rule 
operates  with  severity  upon  individuals,  it  is  in  this,  as  in  many  other  cases, 
only  the  sacrifice  that  is  to  be  made  to  a  greater  and  more  general  good. 

My  sincere  respect  for  the  learning  and  wisdom  of  Mr.  Justice  Washington, 
and  the  force  with  which  on  a  former  occasion  (though  before  the  decision  in 
Stein  V.  Bowman,  his  ruling  was  pressed  on  me,  have  made  me  go  thus  at  large 
into  the  subject.  I  need  not,  perhaps,  have  said  so  much ;  for  the  depositions 
in  this  case  are  inadmissible  on  another  ground,  and  on  that  I  prefer  to  decide 
the  point:  there  is  no  evidence  that  Hall  is  dead,  or  that  his  deposition  could 
not  be  had  in  a  more  regular  waJ^ 

§  2037,  Presumption  of  death  does  not  arise  after  the  lapse  of  any  definite 
time.     A  man  is  not  pi^esuined  to  he  dead  because^  if  li/ving^  he  is  eighty  years  eld. 

The  life  of  a  person  once  shown  to  exist  is  intended  to  continue  till  the  con- 
trary is  proved,  or  is  to  be  presumed  from  the  nature  of  the  case.  Direct  proof 
is  not  here  otfered.  Are  the  facts  which  are  shown  sufficient  to  supply  its 
place?  The  witness,  if  alive,  is  eighty  years  old;  an  age  that  we  may  admit  is 
an  advanced  one,  but  is  yet  one  to  which  life  is  occasionally,  nay,  not  unfre- 
quently,  prolonged.  The  court  cannot,  therefore,  presume,  as  of  course,  that 
Hall  has  not  reached  it.  Lord  Hale  has  indeed  said  that  it  shall  be  presumed 
life  will  not  exceed  ninety-nine  years  (Weale  v.  Lower,  Pollexfen,  67),  and  it 
may  be  inferred  that  a  man,  if  of  any  age  already,  will  not  live  eighty  years 
besides  (Napper  v.  Sanders,  Hutton,  118;  Keeble's  Case,  Littleton,  p.  370);  but 
Chief  Baron  Reynolds  refused  to  presume  a  witness  dead,  who  had  been  ex- 
amined sixty  years  before ;  there  having  been  no  proper  searches  or  inquiry 
made  after  him.     Benson  v.  Olive,  2  Str.,  920. 

§  2038*  Presumption  of  death  does  not  arise  from  the  fact  tha;t  the  party  many 
years  hefore  was  "  in  had  healthy 

Neither  does  the  circumstance  that  the  witness  was  in  bad  health  in  1822, 
infer,  as  necessary  consequence,  that  he  is  now  dead.  The  difficulty  is  here: 
that  the  expression  ''  bad  health  "  is  indeterminate.  There  are  manifold  sorts 
of  bad  health,  and  many  degrees  in  most  of  them.  Show  me  that  Hall  was 
the  subject  of  some  quick  consuming  disease,  or  of  any  specific  malady  at  all, 
and  you  will  change  the  case.  Suppose  that  his  bad  health  was  temporary,  or 
that  the  expression  means  only  that  his  health  was  not  robust.  A  man  in  bad 
health  at  one  time  may  recover  afterwards;  that  depends  entirely  upon  the 
nature  of  his  disorder,  and  mode  of  treatment,  and  the  vigor  of  his  constitution. 
And  the  valetudinarian  often  prolongs  an  existence  beyond  him  who,  in  the 
carelessness  of  health,  may  be  suddenly  cut  down. 

§  2039.  Presumption  of  life  or  death  is  entirely  a  question  of  fact. 

In  the  case  cited  from  13  Vesey,  the  health  was  "very  bad  "  (the  chancellor 
speaks  of  it  as  "desperate"),  and  the  man  w^as  to  have  been  heard  of  in  six 
months  after  he  went  awav,  several  vears  before.     The  case  from  Nevile  & 
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Perry  goes  only  to  show  that  the  presumption  of  life  or  death  is  a  question  of 
fact  entirely.     With  both  cases  I  agree. 

§  3040.  That  a  person  is  not  known  at  the  postoffi/ie  of  a  city,  nor  mentioned 
in  its  directory,  is  toofeehle  evidence  to  raise  a  presumption  of  death. . 

Is  the  case  essentially  changed  by  the  inquiries  made  at  the  postoffice  ?  This 
difficulty  occurs:  that  there  is  nothing  to  show  that  Hall  was  a  person  likely 
to  be  known  there;  that  he  was  in  the  habit  of  receiving  letters,  or  that  he  was 
a  person  of  any  note  or  consequence.  It  is  no  presumption  of  law  that  the 
runners  of  the  postoffice  know,  so  as  to  answer  at  first  inquiry,  the  name  and 
residence  of  every  person  in  a  populous  city. 

Remarks  of  a  similar  sort  apply  to  the  inference  which  would  be  drawn  from 
the  absence  of  the  name  from  the  directory.  Indeed,  in  the  insignificance  of 
advanced  old  age,  a  man  has  generally  ceased  to  make  impression  on  the  busy 
world,  or  to  be  enrolled  in  the  register  of  its  active  concerns. 

It  seems  to  me  difficult  to  suppose  that  direct  evidence  cannot  be  given  of  a 
death  which,  if  it  has  occurred,  has  occurred  close  to  us,  and  since  1822.  Or 
did  Hall  ever  leave  the  place  of  his  former  residence?  let  this  fact  be  shown; 
and  that  his  friends  have  not  heard  of  him  for  seven  years.  Had  he  no  friends? 
let  that  fact  be  shown.  The  difficulty  is,  that  the  plaintiff  does  not  show  that  he 
has  made  proper  search  or  inquiry  for  Hall.  Had  he  done  this,  and  been 
unable  to  hear  anything  of  the  person,  I  should  be  of  opinion  to  receive  the 
testimony.  But  there  is  a  meagerness  about  all  this  part  of  the  case  which  is 
unsatisfactory,  to  use  no  harsher  adjective.  It  shuts  up  the  access  to  pre- 
sumption which  would  have  otherwise  been  easy.  The  case  is  much  like  that 
of  Benson  v.  Olive,  already  referred  to.  In  short,  I  see  nothing  in  any  of  the 
circumstances  shown,  nor  in  all  of  them  together,  which,  in  the  absence  of 
proper  inquiry,  brings  that  weight  and  conclusiveness  which  ought  to  exist 
before  you  set  aside  a  wise  and  deep-laid  rule  of  law. 

BOUDEREAU  t?.  MONTGOMERY. 
(Circuit  CJourt  for  Pennsylvania:  4  Washington,  186-190.     1821.) 

Statement  of  Facts. —  This  was  a  bill  by  a  large  number  of  persons  who 
claim  to  be  the  heirs  at  law^f  Charles  White  of  Philadelphia,  against  his 
administrators.  There  were  commissions  issued  to  take  depositions  in  Louisi- 
ana, and  objections  were  taken  to  the  evidence. 

Opinion  by  Washington,  J. 

Aa  to  the  last  objections,  that  would  be  attended  to  by  the  court  upon  the 
report  of  the  master,  to  whom  it  might  be  proper  to  refer  the  depositions,  to 
inquire  whether  any  and  which  of  the  interrogatories  are  leading. 

The  objections  to  the  execution  of  the  commission  strike  at  the  entire  depo> 
sitions,  and  being  in  my  opinion  well  founded,  the  depositions  themselves  must 
l>e  suppressed. 

§  2041*  A  commissioner  cannot  take  depositions  in  one  county  which  are 
directed  to  he  taken  in  another. 

The  commissioners  act  under  a  special  authority,  which  it  is  not  only  their 
duty  to  pursue,  but  it  should  be  made  to  appear  to  the  court,  by  their  own 
showing,  that  this  authority  was  pursued.  Whatever  facts  in  relation  thereto 
are  stated  in  their  report,  the  court  is  bound  prima  facie  to  give  credit  to;  but 
the  court  cannot  presume  that  they  have  duly  executed  their  authority,  when 
thev  are  themselves  silent  upon  that  subject.     It  should  particularly  appear 
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when  and  where  the  depositions  were  taken.  As  to  the  depositions  taken  at 
Iberville  by  P.,  not  only  out  of  his  district  but  within  the  district  of  another 
commissioner,  it  is  impossible  that  they  can  be  supported,  any  more  than  if 
they  had  been  taken  by  a  person  not  authorized  by  the  court  to  tjoke  them. 
And  having  thus  furnished  the  court  with  evidence  of  his  total  disregard  of 
the  authority  given  to  him  in  those  instances,  I  am  well  warranted  in  doubting, 
at  least,  whether  he  has  been  more  attentive  to  it  in  others  where  he  is  silent 
as  to  the  place  at  which  the  commission  was  executed. 

Depositions  were  offered  by  plaintiffs  taken  in  an  ejectment  suit  in  Balti- 
more, brought  by  some  of  their  number  against  the  administrators.  They 
were  objected  to  as  res  t?iter  alios  acta. 

§  2042.  Where  the  parties  are  not  identical^  depositions  taken  in  one  suit  can- 
"not  he  read  in  anotfier. 

Opinion  by  Washington,  J. 

As  dejmsitions^  the  evidence  is  inadmissible,*  inasmuch  as  it  was  taken  in  a 
cause  between  different  parties  from  those  who  are  now  before  this  court, 
though  in  relation  to  the  same  question.  Were  the  plaintiffs  the  same,  I  think 
the  objection  would  not  hold,  on  the  ground  that  Mr.  Cross  was  not  a  party  to 
the  suit  in  which  the  depositions  were  taken,  since  Montgomery  was,  and  as 
representing  his  co-administrator,  as  well  as  the  estate  of  the  intestate,  he  had 
every  opportunity  of  cross-examining  the  witnesses. 

§  2043.  One  administrator  may  release  or  dispose  of  property  without  the 
other. 

The  executors  or  administrators  of  the  deceased  are  considered  in  law  as  but 
one  person,  representing  the  testator;  and  the  acts  done  by  any  one  of  them, 
which  relate  to  the  estate  of  their  testator  or  intestates,  are  deemed  the  acts  of 
all,  inasmuch  as  they  have  a  joint  and  entire  authority  over  the  whole. 
GodoL,  134;  Roll's  Ab.,  924;  2  Ves.,  265;  Shep.  Touch.,  484,  485.  A  release  of 
a  debt,  or  judgment  confessed  by  one  executor,  binds  his  companions.  Dyer, 
23,  pi.  146.  Surely  then  there  is  a  privity  of  interest  and  estate  between  exec- 
utors or  administrators,  at  least  as  apparent  as  between  several  remainder  men 
claiming  in  succession  under  the  same  deed  or  will,  in  which  case  a  subsequent 
remainder  man  may  give  in  evidence,  in  an  actidh  by  or  against  him,  a  verdict 
rendered  in  favor  of  a  prior  remainder  man;  for  they  both  claim  under  the 
same  deed.  Phil.  Ev.,  227;  1  Ld.  Ray.,  730;  Com.  Dig.,  Ev.,  A.,  5;  Bull.  K  P., 
232. 

§  204r4r.  Rule  of  evidence. 

But  the  plaintiff  not  being  the  same,  and  it  being  perfectly  clear  that  if  the 
depositions  had  been  in  favor  of  the  defendants  in  that  cause — as  if,  for  exam- 
ple, they  had  proved  Mrs.  Montgomery  to  be  the  sole  heir  of  the  intestate  — 
they  could  not  have  been  read  against  such  of  the  present  plaintiffs  as  were 
not  parties  to  that  suit,  neither  can  they  be  used  by  these  plaintiffs  against  the 
defendants  on  that  suit.  For  I  conceive,  that  if  any  rule  of  law  can  be  con- 
sidered  as  established,  that  is,  which  Gilbert  lays  down  in  his  Treatise  on  Evi- 
dence, p.  28,  "  that  no  one  can  take  benefit  by  a  verdict  (or  deposition)  who 
had  not  been  prejudiced  by  it  had  it  been  contrary."  See,  also.  Bull.  Jf.  P., 
232;  11  State  Trials;  The  Duchess  of  Kingston's  Case,  Ilardw.,  472. 

§  2045.  RuU  as  to  proof  of  pedigree.     Hearsay  and  reputation. 

But  I  am  of  opinion  that  the  depositions  are  admissible  as  declaratitmJi  in 
relation  to  pedigree,  and  are  at  least  as  satisfactory  to  prove  that  matter  as 
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hearsay  or  reputation.  It  is  admitted  by  the  defendants'  counsel  that,  as  a 
general  rule,  hearsay  and  reputation  may  be  given  in  evidence  to  prove  a  pedi- 
gree, but  that  a  special  verdict  finding  a  pedigree,  or  depositions  taken  to 
prove  it  in  one  cause,  cannot  be  given  in  evidence  in  another  cause,  between 
diflFerent  parties,  because  they  are  only  equal  to  declarations  made  after  the 
question  of  pedigree  had  become  the  subject  of  controversy,  and  consequently 
after  an  improper  bias  may  have  been  impressed  upon  the  mind  of  the  wit- 
ness or  person  making  the  declaration.  This  exception  from  the  admitted 
general  rule  is  taken  in  the  case  of  Whitelock  v.  Baker,  13  Ves.,  and  in  the 
Berkeley  Peerage  Case,  4:  Camp.,  401.  These  cases  are  of  modern  date,  the 
latter  having  been  decided  in  the  house  of  lords  in  the  year  1814,  They  can- 
not, therefore,  be  considered  as  authorities  to  control  the  judgment  of  this 
court;  and  I  feel  perhaps  less  disposed  to  yield  an  assent  to  the  reasoning  on 
which  they  proceed  in  consequence  of  impressions  made  upon  my  mind  from 
the  time  I  was  a  student  of  law  until  these  cases  were  cited,  that  the  long 
and  well  established  rule  was  otherwise  than  what  they  state  it  to  be.  In  the 
case  of  the  Berkeley  Peerage  two  decisions  only  are  referred  to,  and  these  at 
nisi  prim.  The  first  by  Chief  Baron  Reynolds,  in  the  year  1730,  in  support 
of  the  exception  to  the  general  rule;  and  the  other  in  1766,  by  Lord  Camden, 
which,  being  much  later  in  date,  overrules  the  former  case  and  establishes  the 
rule  so  far  as  a  fiisi  pritis  decision  could  have  that  effect. 

Buller,  in  his  Nisi  Prius,  which  was  published  before  the  American  Revolu- 
tion, states  as  an  exception  to  the  general  rule,  that  wherever  hearsay  and 
reputation  are  evidence,  as  in  questions  of  pedigree,  a  special  verdict  between 
other  parties,  stating  a  pedigree,  is  evidence  to  prove  a  descent.  Bull.  N.  P., 
233.  lie  mentions  the  Duke  of  Athol's  Case,  2  Stra.,  1151,  in  which  Mr.  J. 
Wright  stated  this  to  be  the  rule,  and  that  his  opinion  in  that  respect  was 
generally  approved,  although  the  determination  of  the  other  judges  was  con- 
trary. But  why  were  they  contrary  ?  Not  because  the  rule,  as  laid  down  by 
Mr.  J.  Wright,  was  not  considered  the  correct  one,  but  because  it  did  not  ap- 
I)ear  in  that  case  but  that  the  witnesses  upon  whose  testimony  the  verdict  was 
found  might  have  been  examined  in  the.  case  under  consideration ;  and  there 
can  be  no  doubt  but  that  depositions  taken  in  one  case  cannot  be  read  in  an- 
other where  the  parties  are  different,  even  in  a  question  of  pedigree,  unless 
the  witnesses  are  shown  to  be  dead.  But  it  may  fairly  be  concluded  from  the 
reasons  which  govern  the  majority  of  the  court,  that  if  this  proof  had  been 
given,  there  would  have  been  no  difference  of  opinion  between  the  judges. 
The  case  of  Goodlittle  ex  dein,  Stevens  v.  Moss,  Cowp.  Rep.,  is  no  otherwise 
important  upon  this  point  than  as  it  gives  us  the  opinion  of  Lord  Mansfield, 
who,  although  deeply  learned  in  the  civil  law,  and  by  no  means  disinclined  to 
adopt  its  principles  upon  all  proper  occasions,  was  not  influenced  by  the  dis- 
tinction between  evidence  of  declarations  ante  and  post  litem  viotam.;  and 
although  Mr.  Justice  Aston  concurs  in  awarding  a  new  trial  upon  another 
ground,  he  expresses  no  dissent  from  the  opinion  of  Lord  Mansfield,  or  which 
can  be  construed  to  favor  this  distinction. 

It  is  stated  by  some  of  the  judges  in  the  case  of  the  Berkeley  Peerage,  that 

the  rule  at  nisi prius^  as  far  back  as  they  could  recollect,  had  been  to  exclude 

evidence  of  declarations  made  after  a  contix)versv  had  commenced.     I  must 

therefore  take  the  fact  as  it  is  stated,  that  this  had  been  the  experience  of 

those  judges;  but  I  must  also  believe  that  the  rule  was  unknown  to  Mr.  Jus- 
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tice  BuUer,  as  well  as  to  the  judge  who  dissented  from  the  opinion  delivered 
in  the  above  case. 

This  point  is,  I  presume,  now  settled  in  England  by  the  two  decisions  above 
alluded  to;  but  the  question  is,  how  has  it  been  understood  in  this  country 
before  and  since  the  American  Ke volution ?  As  the  nlsiprius  decisions  alluded 
to  by  the  judges  in  the  Berkeley  Peerage  Case  were  never  in  print,  it  may 
fairly  be  presumed  that  they  were  unknown  in  this  country,  and  consequently 
they  could  not  have  influenced  the  decisions  of  the  courts  of  the  different 
states.  The  only  authoritative  rule  known  was  that  which  was  laid  down  by 
Mr.  Justice  Buller  and  by  Mr.  Justice  Wright  in  the  Duke  of  Athol's  Case. 
I  have  had  no  opportunity  of  looking  into  the  American  cases,*  but  I  am 
strongly  inclined  to  think,  from  expressions  to  be  met  with  in  many  of  the 
state  decisions,  that  the  rule  of  post  litem  nwtavi  has  never  been  recognized  in 
the  United  States.  See  the  cases  cited  by  the  plaintiffs'  counsel  on  this  point, 
to  which  I  add  the  case  of  Jackson  ex  dem,  Ross  v.  Cooley ,  8  Johns.,  128 ;  1 
Yeates,  17,  152;  Swift's  Law  of  Evidence,  122. 

It  is  not  without  great  diffidence  that  I  venture  to  dissent  from  the  reason- 
ing of  the  judges  in  the  Berkeley  Peerage  Case.  But  it  seems  to  be  rather 
artificial  than  solid  when  directed  against  rt(3  admissibility  oi  the  evidence; 
although  I  acknowledge  that  the  possibility  of  an  undue  bias  having  been 
produced  by  the  existence  of  the  controversy  might  with  propriet}''  be  urged 
against  the  credit  to  be  given  to  the  evidence,  where  the  proofs  in  the  cause 
are  contradictory  and  to  be  weighed.  I  am  apprehensive  that  great  mischief 
and  injustice  might  be  the  consequence  of  excluding  the  only  species  of  evi- 
dence which  circumstances,  not  within  the  control  of  the  parties  interested, 
may  have  left  to  them,  on  the  ground  of  a  presumed  bias  created  by  an  ex- 
isting or  even  presumed  controversy.  I  am  persuaded  that,  carried  to  the 
extent  stated  in  that  case,  the  rule  would  exclude  hearsay  and  reputation  in 
a  great  majority  of  cases,  where  it  can  alone  be  resorted  to  to  prove  pedigree. 

I  am  of  opinion  that  upon  proof  being  made  of  the  death  of  the  witnesses, 
the  depositions  may  be  read. 

DUSSERT  V.  ROE. 
(Circuit  CJourt  for  Pennsylvania:  1  WaUace,  Jr.,  39-46.     1843.) 

Statement  of  Facts. —  This  case  came  up  on  a  question  of  evidence,  i,  ^., 
the  admissibility  of  certain  depositions  taken  in.  France  (and  in  French),  tend- 
ing to  prove  the  pedigree  of  the  plaintiff.  The  first,  second  and  third  wit- 
nesses derived  their  information,  they  said,  from  the  plaintiff  herself,  and 
^^par  la  notoriete  pvhlique^'^  and  knew  plaintiff,  altogether  from  business  rela- 
tions; the  fourth  witness  knew  plaintiff  by  social  and  friendly  intercourse 
with  h^r  and  her  sister,  and  derived  his  knowledge  of  her  pedigree  from  her 
mother,  her  brother,  and  l<jbnotoriete piibUqrie, 

The  action  was  ejectment,  brought  in  1832,' and  the  defense  was  adverse 
possession  of  twenty -one  years.     There  had  been  no  cross-examination. 

§  3046.  Courts^  in  a  proper  case,  are  more  indulgent  to  foreign  testimony  than 
similar  testimony  at  home. 

Opinion  by  Baldwin,  J. 

The  rules  of  evidence  are  not  absolutely  inflexible ;  and  where  testimony 
bears  strong  general  marks  of  candor,  and  an  opposing  party  has  neither 
cross-examined  the  witness  nor  attempted  to  impeach  the  testimony  by  adduc- 
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ing  counter  evidence,  a  court,  generally  speaking,  is  not  extreme  in  its  require- 
ments; especially  where,  as  in  this  case,  the  evidence  comes  through  the 
channels  of  a  foreign  language  and  a  foreign  commission.  In  such  cases, 
testimony  will  sometimes  be  received  in  regard  to  which,  in  other  circum- 
stances, the  court  would  be  more  strict. 

§  2047.  La  iiotoviete  puhlique^  or  cominon  reputation^  was  intended  to  include 
general  reputation  in  the  family. 

We  think  that,  under  the  circumstances  of  this  case,  it  may  be  intended  that 
the  witnesses,  two  of  whom  appear  to  have  been  considerably  acquainted  with 
the  family  of  Madame  Dussert,  designed,  by  the  expression  notoriete  puhlviue^ 
to  include  general  reputation  in  the  family. 

§  2048.  Query ^  whether  the  declarations  proving  pedigree  rnust  he  made  ante 
litem  motam. 

The  point  being  thus  rested,  it  is  not  so  important  that  we  express  an  opinion 
as  to  the  statements  of  the  mother  and  brother,  which  it  is  matter  of  doubt 
whether  they  were  made  ante  or  post  litem  motam.  The  defendant's  counsel 
has  argued  very  well  against  the  reception  of  such  testimony,  but  we  rather 
incline,  on  first  impression,  to  think  that  it  is  admissible.  You  may  i*ead  the 
testimony,  but  we  will  reserve  the  point  of  law  for  future  consideration,  should 
it  be  rendered  necessary. 

HURST  V.  JONES. 
(Circuit  Gouit  for  Pennsylvaiiia :  1  WaUace,  Jr.,  Appendix,  iii-viii.     1801.) 

Statement  of  Facts. —  In  this  action  of  ejectment  a  deposition  taken  in 
1787  was  offered  to  prove  descent.  The  deponent  stated  that  he  had  "  many 
conversations  with  ancient  people  of  reputation,  and  had  been  by  them  in- 
formed," etc.,  giving  what  five  persons  had  said  on  the  subject  of  the  descent. 
The  deposition  then  goes  on  to  say  that  he  saw  the  affiants  subscribe  certain  {ex 
parte)  affidavits  annexed  to  the  deposition,  and  these  affidavits  contain  exactly 
what  deponent  had  stated  that  the  "  ancient  people  "  had  said.  The  deponent 
made  these  inquiries  because  required  by  the  secretary  of  the  land  office,  in 
order  to  get  a  warrant  of  survey  under  the  title  on  which  he  claimed.  This 
title  was  the  same  as  the  title  in  suit. 

§  2049.  Hearsay  a^  to  pedigree^  if  otJterwise  admissihU^  is  not  incompetent 
hecnnse  contained  in  or  ha^edon  sworn  ajfidavits. 

Opinion  by  Tilgiiman,  J. 

Is  it  clear  that  Morris'  information  is  wholly  derived  from  the  affidavits? 
I  think  not.  He  says  that  he  had  several  "convei^ations"  with  ancient  per- 
sons, and  was  informed,  etc.  But  regarding  the  case  as  the  defendant's  counsel 
view  it,  is  that  which  is  stated  under  the  sanction  of  an  oath  less  persuasive 
or  less  likely  to  be  true  than  the  prattle  of  casual  conversation?  or  is  the 
truth  of  conversation  rendered  less  probable  by  being  afterwards  sworn  to? 
Suppose  this  case:  —  A  pereon,  hearing  another  giving  an  account  of  the 
lineage  of  one  whoso  pedigree  he  wishes  to  establish,  thereupon  asks  that 
other  to  go  and  swear  to  it.  Is  the  statement,  when  sworn  to,  rendered  less 
orobable?  I  am  not  aware  that  anv  court  has  decided  that  the  only  declara- 
tions  admissible  are  those  dropped  in  passing  conversation;  nor  do  I  see  that 
tlie  value  of  the  declaration  is  essentially  impaired  because  responsive  to  in- 
quiry, or  even  to  interested  inquiry,  provided  no  controversy  has  been  stirred. 
Suppose  that,  being  interested  to  know  my  descent,  I  go  to  an  aged  friend  and 
ask  hini  such  and  such  questions,  and  he  tells  me  what  he  knows:  is  not  this 
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hearsay,  and  admissible?  subject  of  course  to  the  restriction  which  I  have 
named,  that  it  must  be  made  before  controversy  moved. 

§  2050.  Hearsay  as  to  pedigree  is  adtnissihh  if  made  ante  litem  moiam. 
For  the  rest,  I  do  not  see  that  any  controversy  had  been  stirred  in  1768,  when 
these  aflBdavits  were  made;  and   I  therefore  think  that  Morris'  deposition 
should  be  submitted  to  the  jury.     Under  the  court's  direction,  they  will  de- 
cide upon  its  credibility  and  weight. 

Opinion  by  Griffith,  J. 

I  agree  with  the  chief  justice.  Hearsay  is  admissible  when  made  ante 
litem  motem.  That  is  this  case.  The  present  suit,  it  is  admitted,  was  not 
stirred  when  the  affidavits  were  made;  nor,  in  fact,  were  they  made  in  any 
controversy  properly  so  called.  The  secretary  of  the  land  office,  it  would  appear, 
wanted  a  chain  of  title  produced  for  his  own  satisfaction.  The  rules  of  his 
office  probably  required  that  the  evidence  of  an  applicant's  title  to  a  warrant 
should  appear  among  the  records,  £|,nd  Morris  produced  such  evidence.  So 
far  as  appears,  there  was  no  dispute  nor  doubt  as  to  the  descent ;  nor  was 
there  any  opposing  claimant  of  the  warrant.  I  infer  that  the  affidavits  were 
made  in  compliance  with  the  technicality  and  routine  of  office.  They  are, 
then,  nothing  more  nor  less  than  sworn  declarations  ante  litem  motam.  I  do 
not  see  that  the  jurat  destroys  their  credibilitjs  for  if  that  which  is  dropped 
in  the  laxity  of  conversation  be  credible,  why  ceases  it  to  be  so  when  i-educed 
to  form  and  sworn  to  after  calm,  solemn  and  thoughtful  recollection?  The 
case  from  Dallas  does  not  conflict  with  our  opinion ;  for  that  case  is  inclusive 
rather  than  restrictive. 

In  short,  while  I  have  always  admired  the  wise  sentiment  of  Lord  Talbot, 
that  it  is  better  to  suffer  a  particular  mischief  than  a  general  inconvenience, 
and  feel  in  great  strength  that  the  rules  of  evidence  are  founded  upon  large, 
general  principles  never  to  be  broken  away  by  the  hardness  of  circumstances, 
I  must  yet  admit  that  in  excluding  this  deposition  we  should  narrow  a  rule  of 
law  beyond  what  is  found  in  precedent.  I  may  add,  at  the  same  time,  that  I 
should  not  be  disposed  to  go  greatl}^  further  than  we  do  in  this  case. 

Opinion  by  Basset,  J. 

If  we  give  to  the  deposition  that  favorable  interpretation  which  in  support 
of  probable  intent  human  language  may  reasonably  claim,  it  will  by  no  means 
appear  that  Mr.  Morris  records  only  what  is  found  in  the  affidavits.  On  the 
contrary,  he  had  been  inquiring  in  regard  to  the  subject,  "  had  many  conver- 
sations with  ancient  people,"  and  as  he  might  remember  generally  that  the 
essence  of  what  he  learned  w^as  accuratelv  set  forth  in  their  affidavits,  we  can 
understand  why  he  presents  documentary  language  (if  it  be  the  fact  that  he 
does  so)  rather  than  the  less  accurate  recollections  of  an  exhausted  memory, 
I  agree  with  the  chief  justice  and  my  brother  on  the  other  points.  In  176S, 
when  the  affidavits  were  taken,  there  does  not  appear  to  have  been  what,  in 
the  understanding  of  law,  is  a  "controversy  stirred;"  and  though  I  was,  at 
first,  much  oppressed  by  the  argument  that  what  Morris  heard  was  in  answer 
to  his  own  inquiries  made  on  the  very  point  now  in  question,  and  with  an  in- 
terested view,  yet  I  think,  upon  the  whole,  that  as  the  witnesses  must  be  pre- 
sumed to  have  been  inditferent,  as  they  cannot  Be  regarded  as  officious  volun- 
teers, what  they  stated  is  not  to  be  rejected  purely  because  it  was  in  answer 
to  inquiry,  or  because  (being,  doubtless,  desired  so  to  do)  they  attested  with 
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their  oath  what  they  had  said  in  conversation.    The  evidence  ought  to  be 
received,  but  is  open,  of  course,  to  observation  from  the  court. 

Depositions  received, 

^  2051.  In  general. —  Hearsay  evidence  is  incompetent  to  establish  any  specific  fact  which 
is  in  its  nature  susceptible  of  being  proved  by  witnesses  who  speak  from  theii*  own  knowledge. 
Queen  r.  Hepburn,  7  Cr.,  290  (g§  2001-3). 

g  2052.  The  certificate  of  a  physician  is  not  evidence.  It  is  merely  hearsay.  He  must  give 
his  evidence  under  the  sanction  of  an  oath,  as  other  men.  United  States  v,  Mercer,  Deady, 
502. 

>S  2058.  What  a  witness  has  heard  two  settlers  say  as  to  a  sale  of  his  right  by  one  to  the  other 
is  hearsay  and  not  evidence.     Lanning  v.  Case,  4  Wash.,  169. 

§  2054.  In  proving  the  testimony  of  a  deceased  witness,  his  very  words  must  be  given ;  sub- 
stance or  effect  not  sufficient.     Bennett  v.  Adams,*  2  Cr.  C.  C,  551. 

§  2055.  Where  the  names  and  ages  of  the  members  of  his  family  had  been  entered  in  a  book 
by  a  person  since  deceased,  such  book  was  admitted  in  evidence  to  prove  the  age  of  one  of  the 
persons  as  a  witness.     Negro  Clara  r.  Ewell,*  2  Cr.  C.  C,  208. 

§  2056.  In  a  suit  for  infringement,  it  cannot  be  asked  of  a  witness  what  certain  others  told 
him  as  to  the  reputation  of  the  name  and  invention  of  the  machine.  Evans  r.  Hettick,  8 
Wash.,  408. 

1^  2057.  Pedigree.—  In  cases  of  pedigree,  evidence  of  general  reputation  in  the  family  as  to 
relationships  or  declarations  of  deceased  persons  is  admissible,  but  this  is  confined  to  members 
of  the  family,  who  may  be  supposed  to  have  knowledge  of  such  relationsliips.  Such  declara- 
tions, however,  must  be  made  before  the  question  upon  which  they  are  offered  as  evidence  had 
arisen.    Stein  v.  Bowman,  13  Pet.,  220  (g§  2251-59). 

§  2058.  Evidence  by  heai'say  from  persons  deceased,  and  by  general  reputation,  is  admissible 
to  prove  the  pedigree  of  a  slave  petitioning  for  freedom,  but  not  to  prove  that  the  petitioner's 
ancestor  was  free.    Davis  v.  Wood,  1  Wheat.,  6. 

§  2059.  The  general  report  of  the  neighborhood  on  a  question  of  pedigree  cannot  be  entirely 
disregarded.  But  the  weight  to  which  this  and  all  other  hearsay  evidence  is  entitled  depends 
on  the  circumstances  of  the  case,  the  remoteness  of  the  time  when  the  fact  occurred,  and  the 
difficulty  of  producing  any  positive  testimony  respecting  it.     Stegall  v.  StegaU,  2  Marsh.,  256. 

g  2000.  A  witness  may  prove  general  reputation  as  to  pedigree,  although  he  is  not  a  member 
of  the  family  or  intimately  acquainted  with  it.     Barnet  v.  Day,*  3  Wash.,  243. 

§  2061.  A  deposition  may  be  used  to  prove  ])edigree,  though  taken  in  another  cause,  between 
different  parties.    Ibid, 

^  2062.  A  boaiidary  may  be  proved  by  what  a  person  now  dead  heard  another  person  say, 
"who  is  also  dead ;  the  rule  applies  to  all  cases  of  pedigree,  prescription,,  or  ancient  landmarks. 
Beard  v.  Talbot,*  1  Cooke  (Tenn.),  142.    See  §  1861. 

§  2068.  Reputed  boundaries  are  often  proved  by  the  testimony  of  aged  witnesses,  and  even 
by  the  hearsay  evidence  of  such  witnesses,  in  opposition  to  the  calls  in  an  ancient  patent. 
<V>nn  r.  Penn,  Pet.  C.  C,  496. 

$5  2064.  The  competency  of  hearsay  evidence,  on  questions  of  public  right,  is  well  estab- 
Ii.shed,  however  widely  judges  may  differ  on  its  force  and  effect.  Where  the  question  is  as  to 
territorial  limits,  and  where  the  boundary  concerns  the  extent  of  a  public  municipal  jurisdic- 
tion, either  public  reputation,  or  the  particular  declarations  of  deceased  persons,  made  ante 
litem,  niotam,  are  receivable  in  evidence.     McCaU  v.  United  States,*  1  Dak.  Ty,  320. 

§  20B5.  The  declaration  of  a  decease:!  surve^'or  that  a  particular  spring  was  on  the  land  of 
one  of  the  parties  cannot  be  proved  on  a  question  of  lx)undary,  nor  is  general  reputation  as  to 
the  fact  admissible.     Fraser  v.  Hunter,  5  Cr.  C.  C. ,  470. 

5;  2066.  Notes,  made  by  a  surveyor  on  his  map,  of  facts  which  he  fe  required  or  authorissed 
to  ascertain  in  the  discharge  of  his  duty,  are  aJmlssible  in  evidence.  But  notes  made  by  him 
as  to  whether  the  chops  of  a  former  survey  are  ancient  or  modern,  or  appear  to  have  been 
made  by  a  large  ax  or  a  small  one,  or  as  to  what  some  third  person  said,  are  mere  hearsay 
and  not  evidence.     Ellicott  v.  Pearl,  1  MoL.,  208. 

§5  2067.  Historical  facts.— Historical  facts  of  general  and  public  notoriety  mav  be  proved 
by  reputation,  and  that  reputation  may  \k*  estahlislied  by  historical  works  of  known  character 
and  accuracy.  But  this  evidence  is  confineti  mostly  to  ancient  facts,  which  do  not  prt^supjwse 
Ijetter  evidence  in  existence, 'and  where  from  the  nature  of  the  transactions  or  the  remoteness 
of  the  i)eriod,  or  the  public  and  general  reception  of  the  facts,  a  just  foundation  is  laid  for  gen- 
eral confidence.     Morris  v,  Harmer,*  7  Pet.,  558. 

^  206S.  The  work  of  a  living  author,  who  is  within  reach  of  the  process  of  the  court,  is  not 
the  best  evidence  of  recent  facts,  and  will  not  he  received  as  evidence.     Ibid. 
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§  2069.  Maps  of  early  explorers  of  a  river,  and  reports  of  travelers,  as  to  its  channel  at  an 
early  day,  being  mere  hearsay,  are  entitled  to  little  weight,  if  the  fact  is  within  the  memory 
of  living  witnesses,  and  will  be  overcome  by  the  testimony  of  such  witnesses,  if  differing 
from  it.     Missouri  v.  Kentucky,  11  Wall.,  395. 

§2070.  Bepntatioii  —  Notoriety  —  Tradition. —  Notoriety  or  reputation  cannot  be  estab- 
lished by  the  testimony  of  one  witness.     Watts  v.  Lindsey,  7  Wheat.,  158. 

§  2071.  Evidence  of  general  reputation  can  only  be  given  when  the  reputation  was  among 
free  white  persons  who  are  dead  or  presumed  to  be  dead.  Negro  Joice  v.  Alexander,  1  Cr.  C. 
C,  538. 

§  2072.  It  is  competent  to  prove  death  and  heirship  by  reputation.  And  the  deposition  of  a 
witness  stating  the  time  of  the  death  of  the  ancestor,  and  the  names  of  the  children  who  died 
prior  to  his  decease,  '^  as  appears  from  the  entries  in  the  family  Bible,  and  which  this  deponent 
believes  to  be  true ;"  and  the  names  and  times  of  death  of  others,  as  the  deponent  is  informed 
and  believes,  is  not  objectionable  because  the  Bible  is  not  produced,  or  because  the  deposition 
is  upon  information  and  belief.    Secrist  v.  Green,  3  Wall.,  744. 

§  2073.  Testimony  that  the  witness  was  in  the  place  where  a  person  resided  and  there  heard 
that  such  person  was  dead  is  admissible  evidence  of  the  fact.    Scott  v.  Ratliffe,  5  Pet.,  81. 

§  2074.  Reputation  or  hearsay  is  competent  proof  of  the  name  of  a  person,  place  or  house. 
So,  where  a  person  named  Dodge  was  indicted  for  selling  liquors,  it  was  competent  to  prove 
that  the  house  where  the  liquors  were  sold  '*  was  called  Dodge's,"  and  that  the  man  who  kept 
it  "  was  called  Dodge."    United  States  i\  Dodge,  Deady,  186. 

§  2075.  On  an  indictment  for  keeping  a  bawdy-house,  the  prosecution  cannot  prove  the 
general  reputation  of  the  house.    United  States  v.  Rollinson,*  2  Cr.  C.  C,  13. 

§  8976.  In  a  prosecution  for  keeping  a  disorderly  house,  the  general  reputation  of  the  house 
may  be  proved.    United  States  v.  Gray,*  2  Cr.  C.  C,  675. 

§  2077.  On  an  indictment  for  keeping  a  hooseof  ill-fame,  the  court  rejected  evidence  of  the 
ill-fame  of  defendant  herself.    Uniteil  States  v,  Nailor,*  4  Or.  C.  C,  872. 

§  2078.  In  a  prosecution  for  keeping  a  house  of  ill-fame,  the  court  permitted  proof  of  the 
ill-fame  of  the  occupants,  but  would  not  permit  their  names  to  be  disclosed.  The  attcwrney 
for  the  United  States  was  not  permitted  to  prove  that  his  own  witness  was  a  woman  of  ill- 
fame.    United  States  v.  McDowell,*  4  Cr.  C.  C,  423. 

§  2079.  Upon  an  indictment  for  keeping  a  disorderly  house,  where  it  is  averred  that  defend- 
ant suffered  persons  of  ill-fame  to  come  together,  evidence  of  the  general  reputation  of  such 
persons  is  admissible.    United  States  v.  Stevens,*  4  Cr.  C.  C.,  341. 

§  2080.  Upon  an  indictment  for  keeping  a  bawdy  house,  or  a  disorderly  house,  the  general 
reputation  of  the  house  is  not  admissible  in  evidence.  United  States  v.  Jourdine,*  4  Cr.  C.  C, 
888;  nor  that  of  the  defendant.     United  States  v.  Warner.*  4  Cr.  C.  C,  342. 

§  2081.  General  reputation  not  admissible  to  prove  a  partnership.  Wilson  v,  Colman,*  1  Cr. 
C.  C,  408. 

§  2082.  A  power  to  release  a  debt  cannot  be  proved  by  general  reputation.  Bennett  r. 
Adams,*  2  Cr.  C.  C,  551. 

§  2083.  Traditions  existing  in  the  neighborhood  are  not  sufficient  to  prove  a  title  by  devise. 
Moore  v.  Greene,  2  Curt.,  202. 

§  2084.  The  depositions  of  witnesses  to  prove  a  dedication  by  common  reputation  are  inad- 
missible, where  the  dedication  is  alleged  to  have  been  made  within  the  memory  of  living  wit- 
nesses, and  the  public  repute  to  which  the  depositions  refer  is  subsequent  to  the  controvei*sy 
and  appears  to  have  grown  out  of  it.    Chapman  v.  School  District  No.  1,  Deady,  139. 

§  2085.  Hearsay  or  reputation  is  admissible  to  prove  ancient  boundaries  and  landmarks ;  but 
it  must  be  pertinent  and  material  to  the  issue  between  the  parties.  If  it  refer  to  a  fact  which 
is  immaterial  to  the  point  of  inquiry,  and  from  which  the  jury  cannot  draw  any  inference  of 
material  facts,  it  is  rightly  rejected.     Boardman  i\  Reed,  6  Pet.,  328. 

§  2086.  Reputation  is  ^missible  evidence  to  prove  boundaries.  But  what  an  individual  may 
have  said  respecting  certain  lines  or  corners  does  not  constitute  public  reputation,  and  is  not 
admissible.    The  reputation  must  be  general  in  the  neighborhood.     Nelson  t\  Hall,  1  McL.,  518. 

§  2087.  The  map  of  the  city  of  St.  Louis,  known  as  Chouteau's  map,  made  when  that  city 
was  founded,  and  placed  in  the  office  of  the  record  of  land  titles,  is  evidence,  though  not  con- 
clusive, of  the  extent  and  boundaries  of  lots  in  that  cit3\     The  Schools  t*.  Risley,  10  Wall.,  91. 

§  2088.  Evidence  of  reputation  as  to  location  of  a  given  boundary  was  refused  unless  such 
reputation  was  traditionary  in  its  character,  or  was  derived  from  ancient  sources,  or  was  from 
persons  who  had  peculiar  means  of  knowing  reputation  as  to  such  boundary  at  an  early  date. 
Held^  that  the  limitation  was  proper.    Shu  tie  v.  Thompson,*  15  Wall.,  151. 

§  2089.  Heai-say  and  reputation  are  not  admissible  to  prove  paiticular  facts  in  a  contest  as 
to  private  rights.  Such  evidence  cannot  be  received  to  prove  that  a  corner-stone  was  estab- 
lished to  designate  a  private  grant.    Winter  v.  United  States,  Hemp.,  344. 
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X.  Expert  and  Opinion  Evidence. 

S  2000.  As  to  who  are  experts. — Whether  a  witness  is  shown  to  be  qualified  as  an  expert  is 
a  preliminary  question  for  the  court.  If  the  court  admits  the  testimony,  it  is  then  for  the  jury 
to  decide  as  to  its  weight.     Spring  Company  t\  Edgar,  9  Otto,  645. 

§  S991.  The  owners  of  a  steamboat,  claiming  that  their  engine  had  been  broken  by  being 
compelled  to  tow  some  government  schooners,  introduced  the  captain  and  engineer  of  the  boat 
to  prove  the  fhct.  These  witnesses  having  only  given  their  opinions,  the  court  held  this  cvi- 
deace  insufficient,  because  the  character  of  the  witnesses  as  experts,  by  being  shown  to  be 
machinists,  and  free  from  suspicion  of  interest  and  bias  and  prejudice,  was  not  established. 
Schultz  and  Markley's  Case,*  2  N.  &  H.,  880. 

§2002.  Yalae  of  expert  testimony. —  The -value  of  opinions  of  experts  differs  largely  in 
different  cases.  It  is  of  first  importance  that  the  facts  upon  which  they  are  founded  be  satis- 
factorily established.  It  is  next  of  importance  that  the  integrity  and  skill  of  the  witness  be 
known.  Where  the  expert  states  precise  facts  in  science,  as  ascertained  and  settled,  or  states 
the  necessary  and  invariable  conclusion  which  results  from  the  facts  stated,  his  ofnnion  is  en- 
titled to  great  weight.  Where  he  gives  only  the  probable  inference  from  the  facts  stated,  his 
opinion  is  of  less  importance.  Where  the  opinion  is  speculative,  theoretical,  and  states  only 
the  belief  of  the  witness,  while  yet  some  other  opinion  is  consistent  with  the  facts  stated,  it  is 
entitled  to  but  little  weight.     Gay  v.  Union  Mutual  L.  Ins.  Co.,  9  Blatch.,  143. 

§  2003.  Opinions  of  experts  as  to  the  identity  of  two  inventions  are  entitled  to  weight,  but 
are  not  facts  and  binding  upon  the  jury.    Spanlding  v.  Tucker,  Deady,  649. 

§  2094.  The  testimony  of  experts  is  to  be  considered  like  any  other  evidence,  and  the  jury 
are  to  try  it  by  the  same  tests  that  they  apply  to  other  evidence,  and  give  it  such  weight  as 
they  deem  it  entitled  to.    Carter  v.  Baker,  1  Saw.,  512. 

g  2095.  It  is  for  the  jury  to  weigh  the  opinions  of  experts  given  in  evidence,  like  any  other 
testimony,  and  their  decision  is  not  to  turn  merely  upon  the  number  of  witnesses  on  a  side. 
Brooks  V,  Jenkins,  8  McL.,  482. 

§  209^  In  considering  the  testimony  of  experts,  the  jury  should  give  weight  to  it  according 
to  the  competency  of  the  witnesses  to  judge  of  the  mfttters  sworn  to.  A  witness  is  not  a  com- 
petent expert  upon  a  question  of  science  unless  he  understands  the  science  in  question.  Allen 
t%  Hunter,  6  McL.,  303. 

§  2097.  In  an  action  for  injuries  received  through  a  defective  highway,  mere  opinions  of 
physicians  that  subsequent  debility  and  ill-health,  proved  to  have  been  suffered  by  the  plaint- 
iff, resulted  from  the  injury,  or  were  consistent  with  such  a  theory,  must  be  received  with  great 
caution,  and  weighed  in  view  of  all  the  uncertainties  which  surround  the  case.  Nichols  v. 
Inhabitants  of  Brunswick,  8  Cliff.,  81. 

§  2098.  Those  best  acquainted  with  any  particular  art,  profession,  or  business,  in  all  matters 
directly  concerning  them,  are  accounted  more  reliable  and  satisfactory  witnesses  than  those 
who  have  no  such  skill  or  experience.  Hence  the  testimony  of  intelligent  and  credible  experts 
is  entitled  to  the  most  respectful  consideration.  The  opinions  of  those  experienced  in  and 
familiar  with  the  navigation  of  a  river,  as  to  the  practical  effect  of  a  certain  bridge  upon  the 
navigableness  of  that  river,  and  to  the  correctness  of  the  professional  conduct  of  those  man- 
aging a  boat  damaged  in  passing  the  bridge,  may  be  given  as  evidence.  Jolly  v.  Terre  Haute 
Draw  Bridge  Company,  6  McL.,  237. 

^  3009.  Expert  testimony  as  to  the  genuineness  of  signatures  is  of  all  kinds  the  most  unsat- 
isfactory.    Cowan  V.  Beall,*  1  MacArth.,  270. 

J5  2100.  Hypothetical  casp. —  It  is  not  the  province  of  an  expert  to  draw  inferences  of  fact 
from  the  evidence,  but  simply  to  declare  his  opinion  upon  a  known  or  hypothetical  state  of 
facts.  If  any  of  the  hypothetical  states  of  fact  put  to  an  expert  are  proved,  his  opinions 
thereon  are  admissible  evidence  to  be  weighed  by  the  jury,  otherwise  not.  The  rule  exclud- 
ing opinions  does  not  apply  to  expert  testimony,  but  such  opinions  are  not  binding  on  the 
jury  against  their  judgment.     United  States  v.  McOlue,  1  Curt.,  1. 

>5  2101.  An  expert  cannot  be  permitted  to  stat3  his  opinion  as  to  the  sanity  of  a  person,  upon 
the  evidence  which  he  has  lieard.  since  to  do  this  he  must  ascertain  and  determine  what  the 
facts  are.  He  may  state  his  opinion  where  the  facts  are  established  and  uncontradicted,  or 
upon  a  similar  case  hypothetically  stated.     Dexter  t\  Hall,  15  Wall.,  9. 

S;  2102.  When  admissible.— If  the  subject  of  a  proposed  inquiry  is  a  matter  of  common 

observation  and  knowledge,  such  as  the  ({uestion  whether  one  building  would  be  considered  as 

exfMsed  to  a  conflagration  in  another,  and  not  a  question  of  science,  experts  are  not  permitted 

to  state  their  conclusions.     Milwaukee  &  St.  Paul  R*y  Co.  r.  Kellogg,  4  Otto,  469. 

^  2108.  If  it  is  claimed  that  goods  shipped  and  not  delivered  in  good  order  have  been  in- 

863 


2104-21 18.  EVIDENCE. 

jured  by  a  chemical  cause,  the  earner  should  be  prepared  to  prove  the  point  by  experts.    Tur- 
ner t\  Ship  Black  Warrior,  1  McAl.,  181. 

§  2 104.  The  opinions  of  professional  men  are  admissible  in  evidence  upon  matters  which 
relate  to  their  professions,  but  not  on  other  subjects.     Brooks  v.  Jenkins,  3  McL.,  432. 

§  2 1 05.  The  opinions  of  experts  are  evidence  as  to  matters  of  science  within  their  peculiar 
departments  of  knowledge ;  but  the  value  of  such  opinions  must  be  tested  by  the  reasons  on 
whicli  they  are  built.    Jofdan  v.  Dobson,  2  Abb.,  398. 

§  210tt.  Opinions  of  experts,  as  to  the  construction  of  a  patent,  are  not  admissible.  Experts 
may  be  examined  as  to  the  meaning  of  terms  of  art  on  the  principle  of  cuique  in  sua  arte  ere' 
dendum,  but  not  as  to  the  construction  of  written  instruments.  Ck>rning  t*.  Burden,  15  How., 
252. 

g  2107.  Opinions  of  experts,  as  to  the  proper  construction  of  an  instrument  of  writing — 
papers,  tiled  by  a  patentee,  describing  his  patent  —  are  not  admissible  in  evidence.  Winans  v. 
New  York  &  Erie  R.  Co.,*  21  How.,  88. 

§  2108.  To  be  qualified  to  testify  as  an  expert  upon  the  quality  of  the  iron  described  in  a 
contract  as  **  No.  1  Shott's  Scotch  pig-iron,"'  the  witness  must  show  that  he  is  skilled  in  the 
business  of  manufacturing  iron.  A  clerk,  or  book-keeper,  although  he  may  have  been  long 
employed  in  an  iron  foundry,  and  may  have  seen  the  business  conducted,  is  not  competent  to 
testify  as  an  expert,  unless  he  shows  by  his  testimony  that  he  has  given  the  subject  of  examining 
and  testing  iron  special  attention  and  study,  and  has  had  experience  in  that  art.  If  it  appears 
that  he  relies  upon  the  decision  of  others  or  upon  the  marks  on  the  iron,  he  is  not  an  expert. 
Pope  V,  FDley,  3  McC.,  190. 

§  2109.  Where  vendors  agree  to  ship  '*  No.  1  Sbott^s  Scotch  pig-iron,"  the  quality  of  the  iron 
cannot  be  shown  by  proof  of  a  custom  of  the  foundry  as  to  examining  and  marking.  It  must 
be  shown  by  the  testimony  of  competent  judges  who  have  examined  it.    Ibid. 

§  2110.  An  insurance  expert  may  testify  that  a  certain  fact  would  have  an  inlluenoe  with 
underwriters  generally,  in  determining  the  amount  of  the  premium.  Hawes  v.  New  England 
Mut.  Mar.  Ins.  Co.,*  2  Curt.,  229. 

§  2111.  In  an  action  on  an  insurance  policy,  statements  or  plans  of  the  adjustment  of  the 
loss,  made  by  an  expert,  and  founded  upon  different  theories  of  the  law,  may  be  given  in  evi- 
dence to  the  jury,  not  as  evidence  of  the  facts  stated  in  them,  or  as  obligatory  upon  the  jury, 
but  only  for  the  purpose  of  assisting  thetn  in  calculating  the  amount  of  liability  of  the  defend- 
ant upon  the  several  hypotheses  of  fact  stated  in  them.  Home  Insurance  Co.  v.  Baltimore 
Warehouse  Co.,  3  Otto,  527. 

§  21 12.  On  the  question  of  the  infringement  of  a  copyright,  the  testimony  of  experts,  as  to 
the  result  of  their  comparisons  of  the  books,  though  admissible,  is  in  the  nature  of  secondary 
evidence.    Lawrence  v,  Dana,  4  Cliff.,  1. 

^2113.  A  manufacturer  of  steam-gauges,  who  has  repeatedly  tested  fire  hose,  may  be  per- 
mitted to  state  as  an  expert  what  is  and  what  is  not  a  proper  mode  of  testing  fire  hose.  Chi- 
cago V.  Greer,  9  Wall.,  726. 

§  2114.  In  a  suit  for  breach  of  a  contract  in  which  the  plaintiff  had  agreed  to  manufacture 
for  the  defendant  certain  fire  hose,  it  being  claimed  by  the  defendant  that  the  hose  would  not 
bear  the  required  test,  it  was  held  competent  for  the  plaintiff  to  prove  that  the  ex  parte  test 
applied  by  the  defendant  was  not  a  fair  one,  and  also  to  prove,  by  experts,  what  constituted  a 
**  fair  and  satisfactory  test."  such  as  was  providerl  in  the  contract.    Ihid, 

§2115.  To  prove  that  the  consideration  for  which  land  was  sold  was  inadequate,  the  opin- 
ions of  farmers  living  in  the  vicinity,  and  acquainted  with  the  value  of  farming  lands  there, 
may  be  given.  The  foundation  upon  which  the  admissibility  of  this  evidence  rests  is  the  sup- 
I)osed  superior  knowledge  or  experience  of  the  witness  in  relation  to  the  subject.  Carpenter 
V.  Robinson,  1  Holmes,  67. 

i^  2116.  In  a  proceeding  for  the  forfeiture  of  sugar  imported,  on  the  ground  that  it  was  in- 
voiced below  its  fair  market  price  at  the  nlace  of  export,  the  opinions  of  the  appraisers  and 
merchants  engaged  in  the  trade  arc  admissible  in  evidence  to  prove  the  market  value.  This 
testimony  is  not  mere  hearsay,  but  is  m  tne  nature  of  exi>ert  testimony.  And  the  opinions  of 
home  merchants  engaged  in  tlie  trade  are  as  admissible  as  those  at  the  ]x:rt  of  exix)rt.  Alfonso 
V,  United  States,  2  Story,  421. 

§  2117.  In  a  suit  for  damages  to  goods,  where  exiwrta  have  testified  as  to  their  value  in  the 
damaged  condition,  the  mere  fact  that  they  were  sold  at  auction,  and  that  the  owners  bought 
them  in,  will  be  no  ground  for  disregarding  the  expert  testimony.    Ship  Sabioncello,  8  Ben.,  90. 

^2118.  In  a  notice  of  special  matter,  a  reference  simply  to  Ure's  Dictionary  of  Arts,  Manu- 
factures and  Mines  is  not  sufi^ciently  definite ;  the  page  or  heading  should  be  specified.  That 
definiteness  is  a  question  for  the  court,  and  the  testimony  of  scientific  experts  that  they  would 
know  what  part  of  the  book  to  look  in  is  not  admissible.  Notice  in  a  plea  that  has  been 
stricken  out  by  the  court  is  not  sufficient  legal  notice.     Foote  v.  Silsby,  1  Blatch.,  44o. 
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§  2119.  In  a  proeecution  for  counterfeiting  coin,  where  pieces  of  counterfeit  coin  and  ma- 
chines and  implements  had  been  found  in  the  house  in  which  the  defendant  lived ,  the  deputy 
marshal  who  assisted  in  making  the  discoveries  was  permitted  to  testify  tliat,  from  his  obser- 
vation in  many  cases  in  which,  while  as  a  public  officer,  he  had  arrested  persons  in  places 
where  counterfeit  money  had  been  found,  he  had  become  capable  of  knowing  to  what  pui- 
p  )s^>8  articles  like  those  found  in  the  house  could  be  applied ;  and  that  they  could  all  be  used 
for  counterfeiting  coin ;  and  that,  though  each  one  separately  could  be  applie<l  to  some  other 
purpose,  there  was  no  other  purpose  to  which  they  could  collectively  be  applied.  United 
States  r.  Tarr,*  4  PhiL,  405. 

•^  2120.  Where  a  libelant  proved  his  demand  for  repairs  by  shop  books,  the  court  may  well 
consider  this  evidence  stronger  than  the  contrary  opinion  of  experts  taken  ex  parte  after  the 
work  was  done.    Ship  Potomac,  2  Black,  581. 

^2121.  Where  the  master  of  a  vessel  is  charged  with  having  sailed  on  a  voyage  from  the 
coast  of  Africa  with  a  sick  crew,  whereby  damage  was  caused,  the  evidence  of  the  crew  in 
Kuch  a  case  as  to  their  own  health  is  stronger  than  the  opposing  testimony  of  persons  experi- 
enced in  the  trade  of  the  African  coast,  as  to  the  effect  of  the  given  sickness  on  the  crew  and 
the  propriety  of  the  master's  leaving  as  he  did.    The  Gentleman,  1  Blatch.,  196. 

^  2122.  To  what  depth  a  vessel  can  be  loaded  with  safety  to  the  lives  of  the  passengers  can- 
not be  settled  by  any  rule  of  law  or  mathematical  Computation,  but  is  best  decided  by  the  tes- 
tiraony  of  experts.    Ogden  v.  Parsons,  23  How.,  167. 

}i  2128.  Sailing  rules  and  regulations  which  have  been  enacted,  in  cases  in  which  they  apply, 
furnish  the  paramount  rule  of  decision  in  cases  of  coUision.  But  in  cases  in  which  they  have 
no  appUcation,  and  for  which  the  rules  of  practice  of  the  admiralty  courts,  as  framed  by  the 
supreme  court,  make  no  provision,  persons  of  nautical  skill  and  experience  may  be  examined 
as  experts  as  to  what  the  general  usage  is  in  respect  to  any  disputed  question  of  navigation. 
And,  in  certain  cases,  where  better  guides  are  not  furnished  by  law,  it  may  be  inquired  of  such 
witnesses  what  is  and  what  is  not  good  seamanship  in  a  supposed  state  of  the  case,  if  the  sup- 
posed state  of  the  case  is  within  the  general  scope  and  range  of  the  evidence  submitted  for  the 
consideration  of  the  court.    The  "  City  of  Washington,"  2  Otto,  81. 

^  2124.  In  a  case  of  collision,  an  expert  opinion,  depending  on  a  very  nice  calculation  of 
courses  and  distances,  cannot  be  safely  adopted  against  the  direct  testimony  of  eye-witnesses. 
The  D.  P.  (Kelley  v.  Thompson),  1  Low.,  124. 

^  212o.  In  a  coUision  case  experts  may  testify  to  show  what  effect  a  certain  rate  of  speed 
would  have  upon  any  question  of  navigation — such  as  convenience  of  steering,  etc., —  but  they 
cannot  testify  on  the  question  whether  it  was  prudent  in  the  master  to  keep  his  vessel  at  such 
a  rate  of  speed.     The  Blackstone,  1  Low.,  485. 

^  2126.  The  testimony  of  experts  upon  the  depositions  of  witnesses  present  at  a  collision  is 
not  admissible  on  a  libel  in  admiralty  based  on  the  collision.    The  Clement,  2  Curt.,  863. 

^2127.  The  testimony  of  experts,  as  to  rules  of  navigation,  cannot  be  received  in  opposition 
to  or  qualification  of  well  established  rules  of  maritime  law.  Nor  is  such  testimony  admis- 
sible to  prove  a  local  usage,  binding  in  point  of  law,  that  no  attention  is  required  to  be  paid 
by  other  vessels  to  pilot  boats.    IbicL 

^  2128.  In  an  action  to  recover  damages  for  the  loss  of  the  plaintiffs  barge,  which  the  de- 
fendants had  undertaken  to  tow  from  Jersey  City  to  New  Haven  through  Long  Island  Sound, 
it  was  held  to  be  competent  to  ask  of  a  captain  of  a  tug-boat,  who  was  familiar  with  the 
waters  of  the  Chesapeake  Bay  but  not  with  those  of  the  Sound,  whether,  according  to  his  ex- 
|)erience,  it  would  be  safe  and  prudent  for  a  tug-boat  on  Chesapeake  Bay,  or  on  any  other  wide 
water,  to  tug  three  boats  abreast,  with  a  high  wind.    Transportation  Line  v.  Hope,  5  Otto,  297. 

^  2120.  Experts  were  admitted  to  testify,  in  this  case,  that  the  male  deer,  at  certain  times 
of  the  year,  is  a  dangerous  animal.    Spring  Company  v.  Edgar,  9  Otto,  645. 

g  2130.  Non-expertiju — Testimony  of  persons  who  are  not  experts  is  competent  on  the  ques- 
tion of  insanity.    Insurance  Co.  v.  Rodel,  5  Otto,  232. 

g  S181.  Fee9* —  Experts  are  not  bound  to  testify  as  to  their  opinions  for  the  ordinary  witness 
fees.  They  may  demand  extra  compensation,  and  the  fact  that  they  do  should  not,  of  itself, 
discredit  their  testimony  with  the  jury.     Harvey  iK  Evansville,  etc.,  Packet  Co.,  8  Biss.,  99. 

^  21S2.  OplnloDS  and  beliefs  — In  general.— Witnesses  must  state  facts  and  not  their  be- 
liefs.   Ventress  v.  Smith,  10  Pot.,  161. 

«$  21tt.  The  belief  of  a  witness,  resting  on  facts  within  his  own  knowledge,  is  evidence;  but 
his  belief  is  not  evidence  where  it  rests  upon  facts  not  within  his  own  knowledge.  Giltner  v. 
(k^rham,  4  McL.,  402. 

g  2184.  The  belief  of  a  witness,  accompanied  by  the  facts  upon  which  the  belief  is  founded, 
is  admissible.    The  Bank  v.  McKenney,*  3  Cr.  C.  C,  d61. 

g  218&.  A  witness  should  give  his  reasons  when  he  swears  to  inferenoes.    The  Nereide,  9  Cr., 

ooo. 
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§  2186.  A  witness  cannot  give  his  opinion  as  to  whether  other  persons  knew  a  certain  fact, 
without  stating  the  facts  upon  which  his  opinion  is  founded.  The  Bank  of  Commerce  v.  Sel- 
den,*  1  Minn.,  340. 

§  2187.  A  witness  stated  that  he  believed  certain  goods  were  for  the  defend  ants  because  they 
were  shipped  to  the  defendants.  It  was  held  that  as  the  witness  stated  the  groimds  of  his  belief 
his  testimony  was  admissible.     Wilson  v.  McClean,  1  Cr.  C.  C,  465. 

§  2188.  Where  in  a  deposition  the  deponent  said  he  **  believed  the  goods  were  for  the  house 
of  McClean'&  Winterberry,  as  they  were  shipped  to  McClean  &  Winterberry  at  Alexandria," 
the  court  refused  to  strike  out  these  words,  because  the  witness  had  stated  the  grounds  of  his 
belief.    Ibid. 

^  2139.  The  opinions  of  persons  conversant  with  bank  paper  are  admissible  to^prove  whether 
bills  are  genuine,  and  also  to  prove  the  signatures  of  the  president  and  cashier.  United  States 
V.  Holtsclaw,*  2  Hayw.  (N.  C),  379. 

g  2140.  The  statement  of  the  master  and  sole  owner  of  a  ship  that  he  considered  a  certain 
voyage  illegal  is  admissible  in  proceedings  against  the  vessel  to  condemn  it  for  proceeding 
on  the  illegal  voyage  in  question.    United  States  v.  Bark  Isla  de  Cuba,*  2  Cliff.,  295. 

§  2141.  In  a  suit  for  breach  of  contract,  where  the  question  is  whether  the  plaintiff  has  ful- 
filled or  offered  to  fulfill  his  part  of  the  contract,  a  witness  cannot  be  permitted  to  give  his 
opinion  on  the  question  whether  the  articleMelivered  by  the  plaintiff  would  answer  the  pur- 
pose for  which  it  was  contracted  for  by  the  defendant.  That  the  witness  is  not  an  expert  is 
also  an  objection  to  such  evidence.    Chicago  r.  Greer,  9  Wall..  726. 

§  2142.  In  an  action  for  maliciously  holding  the  plaintiff  to  bail,  upon  a  ne  exeat,  for  a  much 
larger  sum  than  was  due,  a  witness  will  not  be  permitted  to  state  his  opinion  as  to  the  fraud 
or  fairness  of  the  plaintiff's  conduct,  derived  from  the  facts  which  appeared  before  him  as  an 
arbitrator.    2iantzinger  t\  Weigh tman,  2  Cr.  C.  C,  478. 

§  2148.  In  an  action  for  malicious  civil  prosecution  the  opinion  of  the  counsel  for  the  plaint- 
iff in  the  original  suit  is  admissible  if  given  before  the  commencement  of  the  suit,  and  if  it 
appear  that  such  opinion  was  asked  upon  the  real  facts  in  the  case.  Blunt  v.  Little,  8  Mason, 
102. 

g  2144.  The  construction  of  treasury  transcripts  offered  in  evidence  is  for  the  court.  If  any 
obscurity  rests  upon  them  that  requires  or  admits  of  explanation,  it  should  be  given  by  the 
officers  of  the  treasury  department  where  the  accounts  were  kept  and  made  out.  Witnesses 
claiming  to  be  acquainted  with  the  manner  of  keeping  accounts  at  the  department  cannot  be 
permitted  to  give  their  opinions  that  moneys  advanced  to  a  paymaster  to  pay  the  militia  should 
have  been  partly  used  in  payment  of  the  regular  troops.  United  States  v,  Willard,  1  Paine, 
589. 

§  2145.  as  to  valae. —  The  mere  opinion  of  a  witness  as  to  the  value  of  services  cannot 

be  received.  Before  he  can  be  permitted  to  testify  to  such  value  it  must  appear  by  his  own  or 
other  competent  evidence  that  he  knows  with  reasonable  certainty  what  the  usual  or  market 
value  of  such  or  like^services  is ;  and  then  he  testifies  to  the  value  as  a  fact,  and  not  as  a  mere 
matter  of  opinion.     Elfelt  v.  Smith,*  1  Minn.,  125.     See  §  717. 

g  2146.  The  opinions  of  attorneys  at  law  are  not  conclusive  as  to  the  value  of  legal  services; 
the  jury  should  exercise  their  own  judgment  on  the  facts  on  which  those  opinions  are  founded. 
Head  v.  Hargrave,*  15  Otto,  45. 

§2147.  It  is  error  for  the  court  to  permit  a  witness,  who  has  never  seen  a  volunteer  crop  of 
oats,  to  form  an  opinion  of  its  value  from  the  other  testimony  in  the  case,  and  give  such  opinion 
in  evidence  to  the  jury.    2^chary  v,  Swanger,*  1  Or.,  92. 

§  2148.  The  opinion  of  the  master  and  mate  of  a  vessel  as  to  the  loss  in  earnings  caused  by 
the  vessel's  detention  for  repairs  is  not  competent  evidence.  •  It  should  appear  that  they  knew 
the  price  of  charters  of  this  description  at  the  time.    The  Isaac  Newton,  4  Blatch.,  21. 

§  2149.  of  sanity.— Except  as  to  the  testimony  of  medical  experts,  the  mere  opinions 

of  witnesses,  as  to  the  sanity  or  insanity  of  a  testator,  are  entitled  to  no  regard,  unless  they  are 
supported  by  good  reasons,  founded  on  facts  which  warrant  them  in  the  opinion  of  the  jury. 
Hai-rison  v.  Rowan,  3  Wash.,  580.     See  §§  672,  1502. 

§  2150.  A  witness  may  be  asked  what  opinion  he  formed  of  the  sanity  of  a  testator  at  or 
about  the  time  of  the  making  of  the  wiD ;  but  not  what  he  said  to  third  persons  on  the  subject. 
Ibid. 

§  2151.  Opinions  of  witnesses  not  experts  are  competent  evidence  in  cases  where  the  object 
is  to  prove  capacity  or  incapacity  to  contract,  when  the  facts  or  circumstances  are  disclosed  on 
which  their  opinions  are  founded.     Kilgore  v.  Cross,  I  McC.,  144. 

§  2152. ill  collision  casos.—  In  cases  of  collision,  the  court  looks  most  sedulously  to 

the  facts  sworn  to,  independent  of  the  judgment  of  the  witnesses,  and  in  that  aspect  the 
knowledge  of  the  witness  is  usually  confined  to  what  was  done,  ordered  or  attempted  to  be 
done  on  his  own  ship.     The  Steamboat  Narragansett,  Olc,  246.     See  §§  667, 1727. 
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§  21ofL  The  opinions  and  judgments  of  witnesses  on  board  the  Tessels  are  entitled  to  little 
weight  in  cases  of  collision.  The  court  in  such  cases  looks  chiefly  to  the  facts  stated  by  the 
witnesses  to  have  occurred  within  their  personal  knowledge.  What  a  witness  asserts  he  did 
at  the  time  or  did  not  do  on  his  own  vessel  is  generally  more  satisfactory  evidence  of  the  fact 
than  the  opinions  and  beliefs  of  a  dozen  others,  formed  from  what  they  supposed  they  saw  or 
heard  on  another  vessel.    The  Steamboat  Neptune,  01c. ,  488. 

§  2154.  The  estimate  or  judgment  of  witnesses,  as  to  the  bearings,  distances  or  relative  po- 
sitions of  objects  on  the  water  looked  at  in  the  night-time,  and  particularly  when  the  witnesses 
are  placed  on  vessels  in  motion,  cannot  be  considered  entitled  to  confidence  as  facts.  The 
Sloop  Argus,  01c. ,  804. 

S$  2155.  In  a  case  of  collision,  the  opinions  and  inferences  of  witnesses  on  one  of  the  vessels 
under  way,  in  relation  to  the  maneuvers  of  the  other,  also  in  motion,  aif ord  no  satisfactory 
or  reliable  evidence  of  the  actual  facts  of  the  transaction.  The  Steamboat  Narragansett,  Olc, 
246. 

§$  2156.  In  a  libel  for  damages  occasioned  by  negligent  towage,  the  opinion  of  the  owners  of 
the  tug,  who  were  also  the  master  and  crew,  as  to  the  proper  management  of  the  tug,  is  enti- 
tled to  very  little  weight.    The  Armstrong,  1  Brown,  180. 

^2157.  In  a  collision  case  the  testimony  of  the  two  pilots  on  the  libelant's  boat  as  to  what 
occurred  within  their  own  knowledge  on  their  own  vessel,  when  weighed  against  the  opinions 
of  a  greater  number  of  witnesses  on  the  respondent's  boat  as  to  that  occurrence,  will  constitute 
a  preponderance  of  evidence.    The  Governor,  Abb.  Adm.,  108. 

XI.    ClIARACTEE. 

$  2158.  In  general. —  On  a  question  of  the  confiscation  of  certain  land  by  attainder,  the 
jK>litical  character  and  conduct  of  the  person  whose  estate  has  been  sold  may  be  proved,  to 
show,  not  that  the  person  intended  by  the  proclamation  under  the  attainder  laws  was  not 
guilty,  but  that  the  persoh  whose  estate  has  been  sold  is  not  the  person  intended  by  the  procla- 
mation.   Hylton  i\  Brown,  1  Wash.,  298. 

$$  2159.  The  character  of  the  plaintiff  being  put  in  issue  in  a  suit  for  libel,  he  may  give  evi- 
dence of  his  character  before  the  defendant  has  attacked  it.  Romayne  v.  Duane,  8  Wash., 
2t6. 

^  2160.  Proof  of  the  bad  character  of  the  plaintiff  is  inadmissible  for  any  purpose  in  actions 
for  malicious  prosecution.     Hickman  v.  Jones,  0  Wall.,  197. 

g  2161.  In  an  action  against  the  sureties  of  a  United  States  official,  on  his  official  bond,  for 
a  default  in  his  duty,  evidence  of  the  good  character  of  the  official,  and  the  faithful  perform- 
ance of  his  duties  generally,  is  inadmissible,  although  be  is  dead  and  many  of  his  papers  de- 
stroyed.   United  States  v.  Wood.*  13  Blatch.,  252. 

§^  2162.  In  criminal  cases. —  The  previous  good  character  and  reputation  of  the  defendant 
in  a  criminal  proceeding,  so  far  as  it  respects  the  crime  charged,  is  competent  evidence,  and  is 
a  fact  ti>  be  weighed  and  considered  by  the  jury,  in  the  light  of  which  they  should  view  all 
the  evidence  and  determine  the  question  of  his  innocence  or  guilt  of  the  crime  charged  against 
liifD  in  the  indictment.     United  States  v,  Babcock,    8  Dill.,  620.     See  g«^  1475,  1972. 

^  21  OS.  Proof  of  previous  good  character  is  admissible  in  criminal  prosecutions,  but  it  cannot 
negative  or  set  aside  clear  proof  of  guilt.  Such  proof  can  only  be  considered  by  the  jury  in 
i-ziM^  where  a  well  founded  doubt  of  guilt  exists  in  the  minds  of  the  jury.  United  States  v. 
Smithy  2  Bond,.  323. 

$S  2164.  Proof  of  general  good  character  is  available  for  the  defendant  in  a  criminal  prosecu- 
tion, only  where  the  case  is  doubtful.  United  States  v,  Roudenbush,  1  Bald.,  514;  United 
States  r.  Allen,*  7  Int.  Rev.  Rec.,  168. 

$;  2165.  Evidence  of  the  previous  good  character  of  a  person  accused  of  crime  may  be  given 
in  evidence  in  his  favor,  and  also  of  the  standing,  character  and  condition  of  his  family  in 
society,  but  this  evidence  is  of  no  avail  except  in  doubtful  cas<>s.  If  the  evidence  of  guilt  is 
clear,  these  circumstances  are  unavailing  and  cannot  be  considered  by  the  jury.  United 
States  r.  Roudenbush,  Bald.,  515. 

^  2166.  In  criminal  cases  it  is  only  when  the  guilt  of  the  defendant  is  doubtful  that  his  good 
character  is  impoi'tant.  No  proof  of  good  character  can  bo  considered  where  guilt  is  plainly 
proven.  The  fact  that  a  person  has  a  good  character  in  respect  to  the  offense  charged  is  only 
a  circumstance  against  the  probability  of  guilt.    United  States  r.  Mayer,*  Deady,  127. 

^  211^7.  The  general  good  character  of  the  defendant  ought  to  have  weight  with  the  jury  in 
all  cases  where  the  facts  are  doubtful  and  admit  of  different  interpretations.  But  where  the 
evidence  is  positive,  and  satisfactory  to  the  jury,  such  good  character  cannot  overcome  the 
just  presumption  of  guilt  arising  therefrom.    United  States  t\  Freeman,    4  Mason,  505. 

967 


^§2168-21  S3.  EVIDENCE 

§  2168.  If  a  defendant,  being  indicted  for  a  breach  of  a  criminal  law,  admits  all  the  ele- 
mentB  that  enter  into  and  constitute  the  crime,  evidence  of  good  character  is  of  no  avail. 
United  States  r.  Buntin,  10  Fed.  R.,  730. 

§  2169.  In  a  criminal  case  the  prosecution  cannot  introduce  evidence  of  the  general  bad 
character  of  the  defendant  unless  the  defense  has  first  introduced  evidence  of  his  good  char- 
acter. United  States  v,  Carrigo,  1  Cr.  C.  C,  49;  United  States  v.  Kenneally,*  5  Biss.,  122; 
United  States  v.  Holmes,  1  Cliff.,  98  (>;§  4339-51). 

g  2170.  The  defendant  cannot  offer  evidence  to  support  his  character  when  it  has  not  been 
impeached.    Ketland  v.  Bissett,  1  Wash.,  144. 

§  21 71.  Upon  the  trial  of  an  indictment  for  the  felonious  possession  of  counterfeit  treasury 
notes,  the  prosecution  cannot  give  evidence  of  the  general  bad  character  of  the  ac<;used,  unless 
he  first  introduces  evidence  of  character  himself.    United  States  v,  Kenneally,*  6  Biss.,  122. 

§  2172.  Upon  an  indictment  under  section  8  of  the  act  of  March  8,  1875,  for  importing  a 
woman  for  purposes  of  prostitution,  it  is  proper  to  admit  evidence  of  the  character  of  a  house 
of  assignation  kept  by  the  defendant,  and  of  acts  done  at  the  house  after  the  woman  was 
brought  there,  and  while  she  lived  there  with  the  defendant,  theliouse  being  the  place  named 
in  the  indictmjent  as  that  where  the  purpose  of  prostitution  was  to  be  carried  out.  United 
States  V.  Johnson,  19  Blatch.,  257. 

§  2178.  On  an  indictment  for  embezzling  letters  while  postmaster,  evidence  of  good  charac- 
ter is  entitled  to  weight  among  the  other  facts  in  the  case  in  favor  of  the  defendant.  United 
States  V.  Emerson,*  6  McL.,  409. 

g  21 74.  Where  a  teacher  is  indicted  for  depriving  a  colored  child  of  his  civil  rights  in  exclud- 
ing him  from  the  school  of  which  he  was  teacher,  and  he  admits  that  he  excluded  the  prose- 
cuting witness  from  the  privileges  of  the  school,  and  that  he  excluded  him  under  color  and  by 
authority  of  a  statute  of  the  state,  because  of  his  color,  evidence  of  the  defendant's  good  char- 
acter is  immaterial,  and  is  entitled  to  no  consideration  by  the  jury.  United  States  v,  Buntin, 
10  Fed.  R.,  780. 

§2175.  In  defense  to  an  indictment  for  having  in  his  possession,  with  intent  to  utter  and 
pass,  counterfeit  notes  of  the  United  States,  the  defendant  may  show  his  good  character ;  and 
the  absence  of  such  evidence  is  a  strong  circumstance  to  show  that  he  has  no  such  evidence  to 
produce.    United  States  v,  Kenneally,*  5  Biss.,  122. 

§  2176.  In  a  prosecution  for  conspiring  to  defraud  the  revenue,  evidence  of  the  previous 
good  reputation  of  the  defendant  is  competent.    United  States  v,  McKee,  8  Dill.,  551. 

^2177.  Evidence  of  previous  good  character  is  admissible  in  a  prosecution  for  conspiracy  to 
defraud  the  United  States,  and,  in  cases  of  well-founded  doubt,  is  to  be  taken  into  considera- 
tion as  affording  a  presumption  in  favor  of  innocence ;  but  it  cannot  be  held  to  negative  or  set 
aside  clear  proof.     United  States  v.  Smith,  2  Bond,  823. 

§  21 78.  In  a  prosecution  for  conspiracy  to  defraud  the  revenue,  the  good  character  of  the 
defendant  may  be  considered,  where  there  is  doubt  as  to  his  guilt.  United  States  v.  Allen,*  7 
Int.  Rev.  Rec,  103. 

§2179.  Upon  an  indictment  for  stealing,  proof  of  good  character  can  seldom  fail  to  protect 
the  accused  from  a  mere  suspicion.    United  States  v.  Poage,  6  McL.,  89. 

§  2180.  In  a  prosecution  for  stealing  letters  from  the  mail,  evidence  of  the  previous  good 
standing  and  character  of  the  defendant  in  the  community  in  which  he  lived,  and  the  fact 
that,  on  hearing  the  charge  against  him,  he  immediately  returned  to  his  former  residence  and 
courted  an  investigation,  is  not  only  competent,  but  entitled  to  consideration  by  the  jury. 
United  States  v.  Crow,  1  Bond,  51. 

§  2181.  Where  it  was  proved  that  a  letter  containing  a  promissory  note  had  been  stolen,  and 
the  only  evidence  against  the  defendant  charged  with  the  theft  was  that  be  was  associated 
with  one  Coyle  when  the  latter  collected  the  note  from  the  maker,  under  false  pretenses,  the 
two  receiving  a  pair  of  gloves  each  in  change,  and  that  he  lodged  in  the  same  room  with  Coyle 
on  the  night  of  the  same  day ;  the  facts  being  sufficient  to  make  out  a  prima  fcLcie  case  against 
Coyle,  if  he  were  on  trial,  the  jury  were  told  that  the  proof  of  the  good  character  of  the  de- 
fendant was  sufficient  to  exonerate  him  from  mere  suspicion  founded  on  such  circumstances. 
United  States  v.  Poage,    6  McL..  89. 

§  2182.  Where  an  officer  of  a  ship  was  charged  with  manslaughter  in  allowing  a  sailor  fall- 
ing overboard,  while  at  work  upon  the  ship,  to  drown,  without  any  effort  to  save  him,  when 
by  proper  efforts,  promptly  made,  he  could  have  been  saved,  it  was  held  that  any  doubt  as  to 
the  conduct  of  the  defendant  rendered  his  past  life  and  character  entitled  to  consideration  by 
the  jury.     United  States  v.  Knowles,  4  Saw.,  517. 

§  2188.  Upon  an  indictment  of  the  master  of  a  vessel  for  murder  upon  the  high  seas,  by 
compelling  a  seaman  who  was  ill  to  go  aloft,  whereby  he  fell  from  the  mast  and  was  drowned, 
the  court  stated  to  the  jury  that  the  general  good  character  of  the  defendant  might  be  brought 
into  the  case  and  weighed  bv  them  in  all  cases  where  the  facts  were  doubtful,  or  admitted  of 
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different  interpretations ;  but  that  such  character  could  not  overcome  the  just  presumption  of 
guilt  arising  from  positive  and  satisfactory  evidence.  United  States  v.  Freeman,  4  Mason, 
505. 

XII.  Hanbwbitino. 

SnncARY  —  Opinion  of  ttitness,  when  (zdmisnble,  §§  2184-85. — Proof  by  compdrison,  §  2186. 

g  2184.  When  a  witness  appears  to  the  court  to  have  a  proper  degree  of  knowledge  of  the 
handwriting  of  a  party,  whether  such  knowledge  is  acquired  by  seeing  him  write,  or  other- 
wise, he  may  be  permitted  to  give  the  jury  his  opinion  as  to  the  genuineness  of  a  writing. 
Rogers  v.  Bitter.  §§  2187-89. 

g  818o.  When  a  witness  swears  to  handwriting,  his  testimony  is  competent  without  first 
proving  that  the  witness  had  ever  seen  the  party  in  question  write.  Goodhue  v,  Bartlett, 
$;  2190. 

g  2186b  At  common  law,  proof  of  handwriting  by  comparison  of  several  writings  is  not 
generally  allowed,  but  when  a  paper,  admitted  to  be  in  the  handwriting  of  a  party,  or  to  have 
been  subscribed  by  him,  is  in  evidence  in  the  cause  for  some  other  purpose,  the  doubtful  signa- 
tnre  may  be  compared  with  it  by  the  jury.    Moore  v.  United  States,  g§  2191-92. 

[Notes.— See  §g  2198-2219.] 

ROGERS  V.  RITTER. 
(12  Wallace,  817-822.    1870.) 

Erbob  to  IT.  S.  Circuit  Court,  District  of  California. 

Opinion  by  Mb.  Justice  Davis. 

Statement  of  Facts. — The  objection  to  the  grant,  which,  supposing  it  gen- 
uine, is  insisted  on  jn  the  first  place,  in  this  court,  by  the  counsel  of  the 
plaintiff  in  error,  presents  a  question  which  in  the  state  of  the  record  this 
court  is  not  called  upon  to  decide ;  for  it  does  not  appear  that  the  objection 
was  taken  in  the  court  below.  It  is  true  that  the  grant  was  attacked  there, 
but  on  an  entirely  different  ground.  The  main  controversy  concerning  it  was, 
whether  or  not  it  was  genuine.  Its  validity,  if  genuine,  does  not  seem  to  have 
been  questioned.  We  are  not,  therefore,  required  to  travel  through  the  vari- 
ous laws  of  Mexico,  the  acts  of  California  governors,  and  the  proceedings  of 
departmental  assemblies  to  determine  at  what  period  of  time  the  powers  of 
justices  of  the  peace,  acting  as  alcaldes,  to  grant  building  lots  within  their 
jurisdiction,  ceased. 

§  2187.  Whatever  ruha  may  he  in  force  as  to  compai^ison  of  handwriting^ 
any  witness  who  knows  the  writing  of  the  person  in  question  may  prove  a  paper 
to  be  in  his  haiidwriting. 

It  is  insisted,  in  the  second  place,  that  comparison  of  handwriting  is  in  no 
case  legal  evidence,  and  as  it  was  admitted  to  prove  the  genuineness  of  the 
disputed  paper,  the  judgment  should  on  that  account  be  reversed.  It  is  cer- 
tainly true  that  the  ancient  rule  of  the  common  law  did  not  allow  of  testi- 
mony derived  from  a  mere  comparison  of  hands,  and  equally  true  that  there 
has  been  a  great  diversity  of  opinion,  in  the  different  courts  of  this  country, 
in  relation  to  this  species  of  evidence.  But  in  England  this  rule  of  the  com- 
mon law,  as  it  respects  civil  proceedings,  has  been  abrogated  by  the  legisla- 
ture, so  that  in  the  courts  there,  at  the  present  day,  in  civil  suits,  the  witness 
can  compare  two  writings  with  each  other,  in  order  to  ascertain  whether  the\' 
were  both  written  by  the  same  person.  2  Taylor  on  Ev.,  §§  1667-8.  It  is, 
however,  not  necessary  for  the  purposes  of  this  case  to  discuss  the  subject  in 
all  its  bearings,  nor  to  depart  from  the  rule  laid  down  by  this  court  in  Strother 
/'.  Lucas,  6  Pet.,  763,  that  evidence  by  comparison  of  hands  is  not  admissi- 
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ble  when  the  witness  has  had  no  previous  knowledge  of  the  handwriting,  but 
is  called  upon  to  testify  merely  from  a  comparison  of  hands.  The  witnesses 
who  testified  in  this  case  had  previous  knowledge  of  Sanchez's  handwriting. 
It  is  true  this  knowledge  was  not  gained  from  seeing  him  write,  nor  from  cor- 
respondence with  him,  but  in  a  way  equally  effectual  to  make  them  acquainted 
with  it.  Sanchez  was  for  many  years,  under  Mexican  rule  in  California,  in 
official  position,  acting  as  justice  of  the  peace,  transacting  the  duties  of  al- 
calde, corresponding  with  the  governor,  and  exercising  for  a  time  the  power 
conferred  upon  him  to  grant  small  parcels  of  land  to  deserving  persons. 
Colonial  History  of  San  Francisco,  by  Dwinelle.  Necessarily,  in  the  coarse 
of  the  administration  of  the  duties  of  his  office,  he  had  occasion  frequently  to 
attach  his  signature  to  papers  of  importance.  These  papers,  after  the  United 
States  took  possession  of  the  country,  were  deposited  in  the  recorder's  office  of 
San  Francisco,  and  the  surveyor-general's  office,  where  the  Mexican  archives 
are  kept.  Sanchez  also,  as  did  most  of  the  native  Californians  and  Mexicans 
who  had  been  in  public  life,  appeared  before  the  United  States  land  commis- 
sion, which  sat  in  San  Francisco  to  determine  the  validity  of  Spanish  grants, 
and  gave  his  depositions.  These  depositions,  with  the  other  pai)ers  of  the 
commission,  at  the  expiration  of  it,  were  taken  to  the  office  of  the  land  com- 
missioner at  Washington.  As  no  question  was  raised  on  the  trial  of  the 
genuineness  of  these  various  writings  —  Sanchez  was  present  and  interposed  no 
objection  —  they  must  be  considered,  if  not  as  having  been  acknowledged  by 
him,  at  least  as  having  been  proved  to  the  satisfaction  of  the  court. 

In  this  condition  of  things.  Sears,  Hopkins  and  Fisher  were  called  upon  to 
testify  upon  the  subject  of  the  disputed  signatures ;  and  the  inquiry  is,  did  the 
court  err  in  its  ruling  on  this  point?  Obviously,  the  evidence  is  not  obnoxious 
to  the  objection  that  it  is  a  mere  comparison  of  hands;  that  is,  a  comparison 
by  a  juxtaposition  of  two  writings,  in  order  to  enable  a  witness,  without  pre- 
vious knowledge  of  the  handwriting  of  the  party,  to  determine  by  such  com- 
parison whether  both  were  written  by  the  same  person. 

§  2188.  such  knowledge  may  he  acquired  in  different  xoaye^  bendes  seeing 

the  party  write  his  namej  or  corresponding  with  him. 

The  witnesses  in  this  case  were  conversant  with  the  signature  of  Sanchez, 
and  swore  to  their  belief,  not  by  comparing  a  disputed  with  an  acknowledged 
signature,  but  from  the  knowledge  they  had  previously  acquired  on  the  sub- 
ject. The  text-writers  all  agree  that  a  witness  is  qualified  to  testify  to  the 
genuineness  of  a  controverted  signature  if  he  has  the  proper  knowledge  of 
the  party's  handwriting.  The  difficulty  has  been  in  determining  what  is 
proper  knowledge,  and  how  it  shall  be  acquired.  It  is  settled  everywhere, 
that  if  a  person  has  seen  another  write  his  name  but  once  he  can  testify,  and 
that  he  is  equally  competent,  if  he  has  personally  communicated  with  him  by 
letter,  although  he  has  never  seen  him  write  at  all.  But  is  the  witness  incom- 
petent unless  he  has  obtained  his  knowledge  in  one  or  the  other  of  these 
modes?  Clearly  not,  for  in  the  varied  affairs  of  life  there  are  many  modes  in 
which  one  person  can  become  acquainted  with  the  handwriting  of  another,  be- 
sides having  seen  him  write  or  corresponded  with  him. 

§  2189.  and  if  the  courts  on  preliininury  examination  of  the  toittiess, 

can  see  that  he  lias  the  degree  of  knowledge  of  such  party* sha/ndwritvng  to  enable 
him,  to  judge  of  its  genuineness^  he  should  be  penniMed  to  give  ihejury  his  opin- 
ion th&reon. 

There  is  no  good  reason  for  excluding  any  of  these  modes  of  getting  infor- 
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mation,  and  if  the  court,  on  the  preliminary  examination  of  the  witness,  can 

see  that  he  has  that  degree  of  knowledge  of  the  party's  handwriting  which 

will  enable  him  to  judge  of  its  genuineness,  he  should  be  permitted  to  give  to 

the  jury  his  opinion  on  the  subject. 

This  was  done  in  this  case,  and  it  is  manifest  that  the  three  witnesses  told 

enough  to  satisfy  any  reasonable  mind  that  they  were  better  able  to  judge  of 

the  signature  of  Sanchez,  than  if  they  had  only  received  one  or  two  letters 

from  him,  or  saw  him  write  his  name  once. 

Judgmerd  affirmed.  , 

GOODHUE  V.  BABTLETT. 

(Circuit  Court  for  Ohio:  5  McLean,  180-188.    1850.) 

Opinion  by  the  Cocet. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit.  The  plaintiffs  beiiig 
commission  merchants  in  New  York,  the  defendant,  having  consigned  to  them 
a  large  amount  of  pork,  drew  several  drafts  upon  them,  all  of  which  were  ac- 
cepted and  paid.  On  the  final  adjustment  of  the  account,  there  appeared  to 
be  a  balance  due  to  the  plaintiffs  of  $2,800.  To  recover  this  balance  this 
action  was  brought.  A  great  number  of  drafts  were  produced  in  evidence, 
purporting  to  have  been  drawn  by  Bartlett  and  paid  by  plaintiffs,  which 
were  charged  in  the  accounts.  Robert  Hewett,  a  witness,  was  sworn,  who 
stated  he  was  book-keeper  of  the  firm,  and  be  swears  that  the  accounts 
of  sales  of  provisions  shipped  by  Bartlett  to  the  plaintiffs,  to  be  sold  on  com- 
mission, is  an  accurate  account  as  recorded  in  the  books  of  the  company,  and 
also  of  the  charges  and  disbursements  which  were  all  actually  paid ;  and  also 
that  the  charges  of  interest  and  commissions  were  the  customary  charges,  etc. 

The  drafts  referred  to  were  drawn  by  M.  R.  Bartlett,  one  by  Joseph  Neville 
in  favor  of  said  Bartlett,  and  are  produced  by  witness,  and  are  stated  in  the 
accounts  from  the  letter  H.  to  W.  The  handwriting  of  Bartlett  was  admitted 
on  all  the  drafts,  except  the  one  drawn  by  Neville.  To  prove  the  signature 
of  Bartlett  on  that  draft,  the  deposition  of  Hewett  was  taken,  who  swore  that 
the  draft  was  indorsed  by  Bartlett. 

§  2 1 90.  Where  a  witness  swears  to  handwriting^  it  is  sufficient  without  stat- 
ing his  means  of  knowledge. 

The  defendant  objected  to  this  deposition,  because  the  witness  does  not  say 
that  he  was  acquainted  with  the  handwriting  of  Bartlett,  or  had  ever  seen 
him  write.  But  the  court  overruled  the  objection,  observing  that  the  source 
of  the  knowledge  is  proper  to  be  inquired  into,  but  when  he  swears  to  the 
fact,  it  must  be  received  as  competent.  The  other  side  may  examine  whether 
be  has  ever  seen  the  party  write,  or  has  corresponded  with  him,  etc.,  but  this 
is  not  necessary  to  be  inquired  into  by  the  person  taking  the  deposition. 

In  Slaymaker  v.  Wilson,  l^Penn.,  216,  "the  deposition  of  a  witness  who 
swore  positively  to  her  father^s  hand  was  rejected,  because  she  did  not  say 
how  she  knew  it  to  be  his  hand."  But  in  Moody  v.  Rowell,  17  Pick.,  49o, 
such  evidence  was  (Mr.  Greenleaf  in  his  Evidence,  vol.  1,  p.  612,  note  1)  "  very 
properly  held  sufficient,  on  the  ground  that  it  was  for  the  other  party  to  ex- 
plore the  sources  of  the  deponent's  knowledge,  if  he  was  not  satisfied  that  it 
was  sufficient." 

It  is  no  answer  to  this  that  the  party  who  objects  to  the  deposition  was  not 
present  when  it  was  taken.  If  the  deposition  were  taken  under  the  act  of 
congress  without  notice,  the  defendant  might  have  taken  it  again.    That 
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part  of  the  statement  of  the  witness  which  relates  to  charges  in  the  books,  of 
which  he  had  no  personal  knowledge,  is  overruled. 

The  property  was  shipped  by  the  way  of  New  Orleans,  and  the  commission 
merchants  at  that  place  drew  on  the  plaintiffs  for  warehouse  charges,  which 
drafts  were  paid.  These  charges  were  the  same  in  amount  as  usual  in  such 
cases.  This  evidence  was  objected  to,  unless  the  drafts  were  produced,  the 
charges  were  examined  and  entered  in  the  book.  The  court  overruled  the 
objection,  and  admitted  the  evidence. 

MOORE  1?.  UNITED  STATES. 
(1  Otto,  270-274.     1875.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mb.  Justice  Bradley. 

Statement  of  Facts. —  According  to  the  facts  found  in  this  case,  we  think 
po  error  was  committed  by  the  court  below.  The  onlj^  question  of  importance 
is,  whether  the  signature  to  the  document  bearing  date  December  17,  1863, 
and  purporting  to  be  executed  by  the  claimant,  was  properly  proved.  The 
court  compared  it  with  his  signature  to  another  paper  in  evidence  for  other 
purposes  in  the  cause,  respecting  which  there  seems  to  have  been  no  question ; 
and  from  that  comparison  adjudged  and  found  that  the  signature  was  bis. 
Had  the  court  a  right  to  do  this  ? 

§  2191.  Where  congress  has  not  provided^  a/nd  no  special  reason  demands^  a 
different  Tule^  the  rules  of  evidence  of  the  common  law  govern  the  court  of  claims. 

The  court  of  claims,  like  a  court  of  equity  or  admiralty,  or  an  ecclesiastical 
court,  determines  the  facts  as  well  as  the  law;  and  the  question  is,  whether 
thej  may  determine  the  genuineness  of  a  signature  by  comparing  it  with  other 
handwriting  of  the  party.  By  the  general  rule  of  the  common  law,  this  can- 
not be  done  either  by  the  court  or  a  jury ;  and  that  is  the  general  rule  of  this 
country,  although  the  courts  of  a  few  states  have  allowed  it,  and  the  legisla- 
tures of  others,  as  well  as  of  England,  have  authorized  it.  In  the  ecclesiastical 
courts,  which  derived  their  forms  of  proceeding  from  the  civil  law,  a  different 
rule  prevails.  The  question  is,  by  what  law  is  the  court  of  claims  to  be  gov- 
erned in  this  respect?  May  it  adopt  its  own  rules  of  evidence?  or  is  it  to  be 
governed  by  some  system  of  law?  In  our  opinion,  it  must  be  governed  by 
law;  and  we  know  of  no  system  of  law  by  which  it  should  be  governed  other 
than  this  common  law.  That  is  the  system  from  which  our  judicial  ideas  and 
legal  definitions  are  derived.  The  language  of  the  constitution  and  of  many 
acts  of  congress  could  not  be  understood  without  reference  to  the  common 
law.  The  great  majority  of  contracts  and  transactions  which  come  before  the 
court  of  claims  for  adjudication  are  permeated  and  are  to  be  adjudged  by  the 
principles  of  the  common  law.  Cases  involvincj  the  principles  of  the  civil  law 
are  the  exceptions.  We  think  that  where  congress  has  not  provided,  and  no 
special  reason  demands,  a  different  rule,  the  rules  of  evidence  as  found  in  the 
common  law  ought  to  govern  the  action  of  the  court  of  claims.  If  a  more 
liberal  rule  is  desirable,  it  is  for  congress  to  declare  it  by  a  proper  enactment. 

§  2192.  Where  a  paper  admitted  to  he  a  party* s  handwriting  or  signature  /*• 
in  evidence  for  some  other  purpose^  the  paper  in  guestioix  may  he  compared  with 
it  hy  the  jury. 

But  the  general  rule  of  the  common  law,  disallowing  a  comparison  of  hand- 
writing as  proof  of  signature,  has  exceptions  equally  as  well  settled  as  thf 
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rale  itself.  One  of  these  exceptions  is,  that  if  a  pap^  admitted  to  be  in  the 
handwriting  of  the  party,  or  to  have  been  subscribed  by  him,  is  in  evidence 
for  some  other  purpose  in  the  cause,  the  signature  or  paper  in  question  maybe 
compared  with  it  by  the  jury.  It  is  not  distinctly  stated  in  this  case  that  the 
writing  used  as  a  basis  of  comparison  was  admitted  to  be  in  the  claimant's 
hand;  but  it  was  conceded  by  counsel  that  it  was,  in  fact,  the  power  of  attor- 
ney given  by  him  to  his  attorney  in  fact,  by  virtue  of  which  he  appeared  and 
presented  the  claim  to  the  court.  This  certainly  amounted  to  a  declaration, 
on  his  part,  that  it  was  in  his  hand ;  and  to  pretend  the  contrary  would  oper- 
ate as  a  fraud  on  the  court.  We  think  it  brings  the  case  within  the  rule,  and 
that  the  court  of  claims  had  the  right  to  make  the  comparison  it  did. 

The  decree  is  affirmed, 
Mb.  Justice  Davis  took  no  part  in  the  decision. 

§  S198.  In  ironeral. —  The  testimony  of  neighbors  who  are  acquainted  with  a  person's  hand^ 
writing,  that,  in  their  opinion,  the  signaKire  to  a  bond  is  not  genuine,  is  material  and  compe- 
tent, but  should  be  received  with  caution.     Risley  r.  I.,  B.  &  W.  R'y  Ck).,*  7  Biss.,  408. 

§  2184,  Where  a  witness  swears  that  he  was  present  and  saw  a  person  sign  a  disputed  in- 
strument, his  evidence  ought  to  outweigh  the  statement  of  another,  equally  credible^  who 
testifies  that  he  is  acquainted  witli  the  handwriting  of  the  alleged  signer,  and  that  he  does  not 
believe  the  signature  to  be  genuine.     Ibid, 

^  219o.  A  witness  is  incompetent  to  prove  the  execution  of  a  document,  when  he  is  not 
asked  if  he  knew  the  person  said  to  have  execitted  it,  or  was  familiar  with  his  handwriting  or 
with  his  signature,  or  if  he  had  ever  seen  him  write ;  and  only  says  that  he  knows  the  signa- 
ture of  the  person  and  that  the  signature  to  the  paper  appears  like  his.  Fuentes  v.  United 
States,  22  How.,  443. 

^  2196.  The  burden  of  proving  the  genuineness  of  a  signature  is  on  the  party  producing  the 
instrument.  And  whether  the  proof  of  handwriting  is  attempted  to  be  made  by  the  direct 
testimony  of  witnesses  professing  to  be  acquainted  with  the  party's  handwriting,  or  by  com* 
parison  with  other  writing  admitted  to  be  genuine,  the  jury  must  judge  from  all  tiie  evidence 
aad  the  circumstances  surrounding  the  transaction.    Murati  r.  Luciani,*  1  Bald.,  49. 

§  2197.  The  testimony  of  a  witness,  that  an  assignment  appeared  to  be  made  by  the  party^ 
implies  knowledge  of  his  handwriting.     Bouldin  v.  Massie,  7  Wheat,  122. 

g  2198.  It  was  held  competent  for  a  witness  to  testify  that,  having  once  seen  the  plaintiff 
sign  his  name,  it  was  his  opinion  that  a  paper  in  the  case,  purporting  to  be  in  the  plaintiff's 
handwriting,  was  in  his  handwriting.    Hopkin^t?.  Simmons,  1  Cr.  C.  C,  250, 

$  2199.  It  was  held  incompetent  to  test  the  knowledge  of  an  expert  in  handwriting  by  plac- 
ing before  him  irrelevant  papers  for  the  mere  purpose  of  contradicting  his  testimony  as  to  the 
handwriting  thereof.    United  States  v.  Chamberlain,  12  Blatch.,  890. 

g  2200.  CoinfMirisou  of  haadwri tings  is  ii^dmissible  in  a  criminal  case.  United  States  v. 
GMg,  4  Wash.,  729. 

^  2201.  The  statutes  of  the  state  permitting  a  comparison  of  handwritings  for  the  purpose  of 
determining  handwriting  has  no  effect  upon  criminal  proceedings  in  the  courts  of  the  United 
States.     United  States  v,  Jones,  10  Fed.  R.,  469. 

^  2202.  Comparison  of  handwritings  will  not  be  received  as  evidence  to  prove  forgery.  Nor 
can  the  papers  be  submitted  to  a  witness  skilled  in  handwriting,  and  his  opinion  given  in  evi- 
dence whether  the  paper  was  forged  by  the  prisoner.    United  States  v,  Prout,*  4  Cr.  C.  C, 

801. 

^  220^  Upon  the  trial  of  an  indictment  for  stealing  from  the  mail  a  letter  containing  a 
draft,  in  order  to  prove  possession  of  the  draft  by  the  defendant  by  proof  that  a  letter  trans- 
mitting the  draft  to  a  banker  to  be  cashed,  and  signed  by  a  fictitious  name,  is  in  the  handwrit- 
ing of  the  defendant,  the  testimony  of  a  witness  who  has  never  seen  the  defendant  write  but 
once,  and  then  under  circumstances  showing  that  his  attention  was  not  specially  directed  to 
the  peculiarities  of  the  penmcuiship,  is  not  sufficient.     United  States  t?.  Crow,  1  Bond,  51. 

^  2204.  Upon  the  trial  of  an  indictment  for  abuse  of  the  mail  in  sending  a  letter  offering 
for  sale  counterfeit  moneys,  the  jury  will  not  be  permitted,  in  order  to  determine  the  hand- 
writingf  to  compare  the  letter  mailed  with  a  copy  of  it  made  by  the  accused  in  their  presence. 
United  SUtes  v.  Jones,  10  Fed.  R.,  469. 

t!  2205.  Handwriting  cannot  be  proved  by  comparing  the  paper  in  dispute  with  any  other 
papers  acknowledged  to  be  genuine.    Turner  r.  Foxall,  2  Cr.  C.  C,  324. 
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§  2206.  Evidence  of  the  handwriting  of  the  subscribing  witness  to  a  deed,  by  comparing  it 
with  other  writings  of  the  same  person,  where  the  witnes3  has  no  previous  knowledge  of  the 
handwriting  of  such  person,  is  not  admissible,  excej)t  in  cases  where,  from  the  antiquity  of  the 
writing,  it  is  impossible  for  any  living  witness  to  swear  that  he  ever  saw  the  party  write. 
Strother  v,  Lucas,  6  Pet.,  763. 

§  2207.  The  handwriting  of  a  party  cannot  be  proved  by  comparison  with  a  power  of  attor- 
ney filoJ  in  the  cause,  there  being  no  proof  as  to  the  signature  to  the  power.  Shannon  v. 
FoK*  I  Cr.  C.  C,  133. 

§  2208.  Comparison  of  handwritings  is  inadmissible  to  prove  a  receipt.  Martin  v.  Taylor,  1 
Wash.,  1. 

§  2209.  The  court  would  not  permit  the  jury  to  compare  a  receipt  in  this  case  purporting  to 
be  signed  by  the  plaintiff  with  a  note  filed  in  another  case,  on  which  note  the  plaintiff  had  con- 
fessed judgment,  and  from  thence  to  infer  that  the  signature  to  the  receipt  was  in  the  plaint- 
iff's handwriting.    Macubbin  v.  Lovell,  1  Cr.  C.  C,  184. 

^  2210.  Where  the  witness  is  familiar  with  the  handwriting  of  one  accused  of  forgery,  he 
may  compare  the  paper  iu  question  with  the  genuine  handwriting  of  the  accused.  United 
States  V.  Larned,*  4  Cr.  C.  C,  312. 

§  2211.  A  witness  may  compare  a  writing  with  a  receipt  which  he  saw  the  party  sign,  and 
give  his  opinion  whether  it  is  by  the  same  hand.     Hopkins  v.  Simmons,    1  Cr.  C.  C,  250. 

§  2212.  Comparison  of  handwriting  admissible  to  prove  the  publication  of  a  libel.  Brooke 
V,  Peyton,*  1  Cr.  C.  C,  08. 

§  2213.  Handwriting  of  a  person  need  not  be  proved  by  a  witness  who  has  seen  him  write ; 
a  witness  may  testify  who  has  seen  such  person's  correspondence.  Reid  v,  Hodgson,*  1  Cr.  C. 
C,  491. 

^  2214.  In  this  case  a  witness  was  permitted  to  testify  to  the  similarity  of  the  handwriting 
of  letters  shown  to  him  with  letters  which  he  had  received  from  the  alleged  writer,  tliough  the 
letters  which  the  witness  claimed  to  have  received  were  not  produced.  United  States  v. 
Wright,  2  Cr.  C.  C,  296. 

^2215.  In  an  action  by  indorsee  against  a  remote  indorser,  the  plaintiff  was  allowed  to 
prove  the  handwriting  of  one  of  the  indorsers  by  comparing  it  with  the  signature  of  the  bail 
bond  filed  in  the  case.     Dunlop  v.  Silver,  1  Cr.  C.  C,  27. 

§2216.  Where,  in  a  suit  brought  to  forfeit  wines  for  undervaluation,  the  invoices  purported 
to  be  signed  by  one  of  the  claimants,  and  there  was  a  consul's  certificate  of  that  fact  attached 
to  them,  the  deputy  collector  before  whom  such  invoices  jmssed  in  the  due  course  of  business 
is  coii:ipetent  to  prove  that  the  signature  upon  other  invoices  is  that  of  the  claimants  though  he 
has  never  seen  them  write.    3109  Cases  of  Champagne,  1  Ben.,  242. 

§  2217.  Comparison  of  handwriting  may  be  made  by  courts  and  juries  without  the  aid  of 
witnesses,  if  the  comparison  be  restricted  to  established  writings  previously  and  properly  in 
the  case  for  other  purposes  and  not  put  in  for  the  mere  purpose  of  comparison.  It  was  held 
proper  for  the  court  to  compare  the  handwr^ing  of  a  letter  purporting  to  be  written  by  the 
claimant  with  the  original  verified  petition  of  the  claimant,  for  the  purpose  of  showing  that 
the  letter  was  written  by  her.    Medway's  Case,*  6  Ct.  CI.,  421. 

§  2218.  In  a  prosecution  under  the  law  for  the  suppression  of  the  slave  trade,  where  it  was 
necessary  to  show  the  national  character  of  the  vessel,  in  order  to  show  that  the  name  of  the 
person  appearing  as  owner  on  the  registry  was  a  simulated  one,  it  was  held  that  the  prosecu- 
tion might  show  by  an  expert  that  two  different  signatures  on  the  registry  were  made  by  the 
same  person  under  different  names.    United  States  v.  Darnaud,  8  WalL  Jr.,  143. 

§  2219.  On  an  indictment  for  sending  scurrilous  matter  through  the  mails,  it  was  held  com- 
petent for  the  jury  to  compare  the  handwriting  of  documents  proved  to  have  been  written  by 
the  defendant,  with  the  handwriting  of  the  cards  in  dispute,  for  the  purpose  of  ascertaining  the 
origin  of  the  cards.  Where  standard  specimens  of  the  defendant's  handwriting  were  in  evi- 
dence, it  was  held  admissible  for  an  expert  to  point  out  to  the  jury  features  in  the  writing  of 
such  specimens  identical  with  those  displayed  by  the  cards  in  question.  United  States  v. 
Chamberlain,  12  Blatch.,  390. 


XIII.  Subscribing  Witnesses. 

j$  2220.  In  general. —  In  weighing  evidence  of  the  sanity  of  a  testator,  the  testimony  of  the 
subscribing  witnesses  to  the  will  is  to  be  most  regarded.     Harrison  v.  Rowan,  8  Wash.,  580. 

§  2221.  In  this  case  a  subscribing  witness  to  an  agreement,  who  stated  that  he  was  called 
into  the  room  to  sign  the  paper  as  a  witness,  that  he  did  not  see  the  parties  execute  the  same, 
or  acknowledge  that  they  had  done  so,  but  that  they  told  him  that  it  was  their  agreement,  was 
permitted  to  testify.     Munns  v.  Dupont.  3  Wash.,  31. 
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§  2322.  It  is  sufficient  to  entitle  an  instrument  executed  in  another  state  to  be  received  in 
evidence  that  the  signature  of  the  maker  and  of  one  subscribing  witness  be  proved.  Manches- 
ter V.  Milne,*  Abb.  Adm.,  115. 

^  2223.  Nnmber  of  witnesses. —  Although  two  witnesses  are  re<iuired  to  a  will  disposing  of 
lands,  in  Kentucky,  the  evidence  of  one  may  be  sufficient  to  prove  it.  Davis  v.  Mason,  1  Pet.,  508. 

§  2224.  Two  witnesses  to  the  proof  of  a  will  devising  lands  being  necessary  in  order  to  its 
admission  in  evidence  in  Pennsylvania,  a  copy  of  a  will  proved  before  the  sun*ogate  in  New 
York,  by  one  of  the  subscribing  witnesses,  who  also  proved  that  the  other  two  witnesses  at- 
tested the  same  in  the  presence  of  the  testator,  and  authenticated  by  the  seal  of  the  surrogate's 
office,  cannot  be  received.     Hylton  v.  Brown,  1  Wash.,  298. 

g  2225.  When  testimony  may  be  dispensed  with. —  Where  a  paper  is  executed  abroad,  the 
presumption  is  that  the  subscribing  witnesses  are  beyond  the  jurisdiction  of  the  court.  Savage 
V.  D'Wolf,*  1  Blatch.,  343. 

)^  222tt.  When  a  contract  is  proved  to  have  been  made  out  of  the  state  of  Louisiana,  having 
subscribing  witnesses  to  it,  the  state  courts  presume  that  the  witnesses  reside  at  the  place 
where  the  contract  was  made,  and  are  not  subject  to  the  process  of  the  court ;  £nd  they  there- 
fore allow  secondary  evidence  to  prove  the  execution  of  the  contract.  The  same  rule  is  prop- 
erly applied  by  the  United  States  circuit  court,  when  sitting  in  that  state.  Wilcox  r.  Hunt,  18 
Pet.,  878. 

g  2227.  If  the  subscribing  witness  to  a  bond  be  dead,  it  seems  that  proof  of  his  handwrit- 
ing, if  unopposed  by  other  testimony,  is  a  sufficient  circumstance  from  which  to  infer  the 
execution  of  the  bond.  But,  as  this  evidence  is  merely  circumstantial,  it  may  be  met  by  other 
circumstances.  It  is,  therefore,  advisable  always  to  support  it  by  other  testimony  if  it  be  in 
the  power  of  the  party.    Murdock  v.  Hunter,  1  Marsh.,  135. 

§  2228.  A  copy  of  a  power  of  attorney  to  convey  land  was  offered  in  evidence  forty  years 
after  the  original  (supposing  it  to  be  genuine)  was  executed.  Held,  that  the  genuineness  of  the 
original  could  be  proved  by  other  evidence  than  that  of  the  subscribing  witnesses,  who  are 
presumed  to  be  dead.    Winn  v,  Patterson,*  9  Pet.,  663. 

^  2229.  The  handwriting  of  a  subscribing  witness  to  a  deed  may  be  proved,  where  it  is  shown 
that  he  has  gone  to  sea  and  has  not  been  heard  of  for  four  years,  although  inquired  for  by  his 
creditors.    Spring  v.  South  Carolina  Ins.  Co.,  8  Wheat.,  268. 

j5  2280.  Where  the  obligor  and  subscribing  witnesses  reside  abroad,  proof  of  their  handwrit- 
ing will  be  admitted  as  prima  facie  evidence  of  the  execution  of  the  bond.  Davies  v.  Da  vies,* 
2  Or.  C.  C,  105. 

§  2281.  In  the  ordinary  course  of  legal  proceedings,  an  instrument  under  seal,  purporting  to 
have  been  executed  in  the  presence  of  a  witness,  must  be  proved  by  the  testimony  of  the  sub- 
scribing witness,  or  his  absence  sufficiently  accounted  for.  The  taking  away  of  the  original 
and  leaving  a  copy  during  the  trial,  under  an  agreement  between  the  parties,  is  not  a  waiver 
of  due  proof  of  the  original.    Clarke  v,  Courtney,  5  Pet.,  319. 

^  2232.  Where  a  document  discloses  the  fact  that  there  is  upon  it  an  official  witness  of  its 
execution  and  record,  he  should  be  called  to  prove  it,  if  living.  If  he  is  absent  beyond  the 
jurisdiction  of  the  court,  his  signature  should  be  proved  by  a  witness  familiar  with  his  signa- 
ture and  handwriting,  before  secondary  evidence  is  received  of  his  own  signature,  or  that  of 
the  official  who  is  said  to  have  executed  the  pai)er.     Fuentes  v.  United  States,  22  How.,  443. 

§  2283.  The  subscribing  witness  to  a  promissory  note  must  be  produced  or  his  absence  ac- 
counted for.     Turner  v.  Green,*  2  Cr.  C.  C,  202. 

^  2284.  Where  inquiries  for  a  subscribing  witness  have  not  been  made  at  the  place  where 
he  was  last  heard  from,  evidence  of  his  handwriting,  and  of  that  of  the  person  who  executed 
the  instrument,  cannot  be  received.     CoOke  v,  Woodrow,  1  Cr.  C.  C,  487. 

^  2285.  Though  proof  of  the  admission  by  a  party  of  the  execution  of  negotiable  paper,  or 
proof  of  his  handwriting,  without  producing  or  accounting  for  the  sitbscribing  witness,  has 
Ix^en  held  sufficient  in  New  York,  yet  whether  this  rule  extends  to  all  unsealed  instruments 
may  admit  of  some  doubt.     Savage  v.  DMVolf,*  1  Blatch.,  348. 

^  2236.  Where  land  is  claimed  in  California  under  an  alleged  grant  of  the  Mexican  govern- 
ment, although  the  grant  purports  to  be  signed  by  the  governor,  there  being  no  record  evidence 
of  it,  the  proof  of  the  governor's  handwriting,  by  a  third  person  who  did  not  subscribe  the 
instrument  as  witness,  nor  see  it  executed,  is  not  sufficient  to  establish  the  validity  of  the 
(*laim,  without  other  confirmatory  evidence.     United  States  v.  Osio,  23  How.,  273. 

S5  2287.  Where  plaintiff  and  defendant  each  held  part  of  a  charter-party,  and  the  defendant 
produced  his  part,  he  was  not  permitted  to  prove  the  handwriting  of  the  subscribing  witness, 
who  lived  one  hundred  and  twenty  miles  from  the  place  of  trial.     Sampson  v.  Johnson,*  2  Cr. 

C.  C,  107. 

j;  2238.  In  a  suit  in  the  District  of  Columbia,  the  testimony  of  a  subscribing  witness  who 
resides  in  Massachusetts  cannot  be  dispensed  with.    Whann  v.  Hall,*  2  Cr.  C.  C,  4. 
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§§  2289-226a  EVIDENCE 

§  2289.  Where  it  appears  that  a  subscribing  witness  is  in  tlie  countr>',  an  affidavit  by  plaint- 
iff that  he  had  made  diligent  inquiry,  and  could  not  hear  where  he  lived,  will  not  dispense 
with  his  testimony.    Broad  well  r.  McClish,*  1  Cr.  C.  C,  4. 

§  2240.  An  affidavit  that  the  subscribing  witness  had  removed  about  two  years  before;  that 
affiant  understands  that  he  is  working  on  the  shore  of  the  Chesapeake  Bay,  but  on  what  part 
he  knows  not,  nor  does  he  know  that  he  is  within  one  hundred  miles  of  the  court,  is  not  suffi- 
cient to  dispense  with  the  testimony  of  such  witness.     Rhodes  v.  Rigg,*  1  Cr.  C.  C,  87. 

g  3241.  If  there  are  no  subscribing  witnesses  to  a  deed,  the  signatures  may  be  proved  by  any 
one  acquainted  with  the  handwriting.  Such  evidence  is  as  competent  and  valid  as  the  testi- 
mony of  the  parties  themselves,  and  is  in  no  sense  secondary  evidence.  So  held  where  a 
Mexican  land  grant,  executed  by  the  governor  of  the  department  of  California,  and  attested 
by  the  secretary,  was  offered  in  evidence.    United  States  v,  Moreno,  1  Wall.,  400. 

§  2242.  Where  a  power  of  attorney  to  convey  land  is  alleged  to  be  lost,  and  all  the  witnesses 
thereto  presumed,  from  lapse  of  time,  to  be  dead,  the  affidavit  of  one  who,  as  county  clerk,  had 
recorded  it,  that  he  was  well  acquainted  with  one  of  the  witnesses,  a  justice  of  the  peace,  and 
his  handwriting,  and  that  the  record  of  the  power  of  attorney,  made  by  himself  while  clerk, 
is  a  copy  of  an  original  power  of  attorney  which  he  believes  to  have  been  genuine,  for  that  the 
official  signature  must  have  induced  him  to  commit  the  same  to  record,  is  sufficient  prima 
facie,  proof  of  genuineness  to  be  left  to  the  jury.    Winn  v.  Patterson,*  9  Pet.,  663. 

§  2248.  Where  there  were  two  subscribing  witnesses  to  a  bill  of  sale,  and  the  handwriting 
of  one  who  was  beyond  the  jurisdiction  of  the  court  was  proved,  and  the  other  testified  to  the 
genuineness  of  his  signature,  although  he  had  no  recollection  of  the  bill  of  sale,  the  bill  of 
sale  was  properly  receivable  in  evidence,  and  its  rejection  was  error.  Hemphill  r.  Dixon,* 
Hemp.,  235. 

g  2244.  The  order  of  proof  of  handwriting  is  in  the  discretion  of  the  court ;  and  where  it  is 
proved  that  the  subscribing  witness  to  a  deed  has  left  the  country  and  has  not  been  seen  nor 
heard  of  for  fourteen  years,  the  signature  of  the  grantor  may  be  proved  without  first  making 
proof  of  the  handwriting  of  the  witness.    Morgan  r.  Curtenius,  4  McL.,  366. 

g  2245.  Where  the  testimony  of  the  subscribing  witness  could  not  be  obtained,  the  plaint- 
iffs were  allowed  to  prove  his  handwriting  and  that  of  the  maker  of  the  instrument  *,  and  the 
court  refused  to  instruct  tliat  if  the  jury  should  not  bo  satisfied  of  the  handwriting  of  the  wit- 
ness, they  were  bound  to  disregard  the  evidence  of  the  handwriting  of  the  maker,  the  court 
thinking  that  the  strongest  evidence  of  the  maker's  handwriting  was  not  proof  of  the  hand- 
writing of  the  witness  but  of  the  handwriting  of  the  maker  himself.  Cooke  r.  Neale,  1  Cr. 
C.  C,  493. 

§  2246.  Where  the  subscribing  witnesses  to  an  instrument  are  dead,  or  their  residence  un- 
known, proof  of  their  handwriting  is  admissible ;  and  also  proof  of  the  handwriting  of  the 
obligor.  Proof  of  the  handwriting  of  the  witness  is  higher  and  better  proof  than  proof  of 
the  signature  of  the  obligor.  In  ordinary  circumstances,  proof  of  the  handwriting  of  one  of 
the  subscribing  witnesses,  the  other  being  dead  or  absent,  is  sufficient.  Walton  v.  Coulson,  1 
McL.,  120. 

§  2247.  Parol  evidence  of  the  handwriting  of  a  subscribing  witness  is  inadmissible  unless  it 
appears  that  due  diligence  has  been  used  to  procure  his  attendance.  So  where  it  appeared  in 
an  action  at  law  in  the  District  of  Columbia  that  a  subscribing  witness  had  left  the  District 
more  than  a  year  before,  declaring  that  he  would  go  north ;  that  he  had  gone  to  Norfolk  and 
there  said  that  he  would  go  further  south :  that  he  had  not  been  heard  of  for  twelve  months, 
and  was  not  found  by  the  marshal  with  a  subpoena,  but  it  did  not  appear  that  he  ever  left 
Norfolk  or  that  inquiries  had  been  made  there,  it  was  held  that  parol  evidence  of  his  hand- 
writing was  inadmissible.    Cooke  v.  Woodrow,*  5  Cr.,  18. 

§  2248.  A  receipt  more  than  thirty  years  old,  apparently  authentic,  and  connected  with 
other  facts  proved  which  go  to  establish  it,  need  not  be  proved  by  the  subscribing  witness. 
Hinde  r.  Vattier,  1  McL.,  110. 

g  2249.  If  a  subscribing  witness  is  not  witliin  re^ph  of  the  process  of  the  court  his  testi- 
mony may  be  dispensed  with.  Jones  t;.  Lovell,*  1  Cr.  C.  C,  183;  Wellford  v.  Eakin,*  1  Cr.  C. 
C,  264. 

XIV.  Confidential  Communications. 
SumiARY  —  Between  husband  and  wife;  are  inadmissible,  when,  §  2250. 

g  2250.  A  wife  cannot  be  allowed  or  compelled  to  testify  as  to  confidential  communications 
made  to  her  by  her  husband,  or  to  give 'evidence  tending  to  criminate  him,  except  in  cases  of 
violence  to  her  person.    Stein  v.  Bowman,  §§  2251-59. 

[Notes.— See  gg  2260-2275.] 
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CXDNFIDENTIAL  COMMUNICATIONS.  §»«!. 

STEIN  V,  BOWMAN. 
(18  Peters,  209-238.     1889.) 

Opinion  by  Me.  Jcsticb  McLean. 

Statement  of  Facts, —  This  case  was  brought  originally  in  the  district  court 
of  the  United  States  for  the  eastern  district  of  Louisiana ;  and  on  the  trial  cer- 
tain exceptions  were  taken  to  the  ruling  of  the  court  by  the  plaintiflf,  and 
which  he  now  brings  before  this  court  on  a  writ  of  error.  The  action  was 
brought  by  petition,  in  the  form  peculiar  to  the  courts  of  Louisiana,  to  compel 
the  defendant  to  render  an  account  as  curator  of  the  estate  of  Nicholas  Stone, 
or  Stein,  deceased. 

The  plaintiff  represents  himself  as  an  alien,  and  as  the  only  heir  at  law  of 
the  deceased.  Some  time  after  the  defendant  had  answered  the  petition, 
Johann  Stein,  and  others,  filed  ttaeir  petition  of  intervention,  denying  the 
statements  in  the  plaintiff's  petition,  and  representing  themselves  to  be  the 
true  heirs  of  the  deceased. 

The  cause  was  submitted  to  a  jury,  and  on  the  trial,  to  sustain  his  case,  the 
plaintiff  offered  in  evidence  certain  German  documents,  for  the  purpose  of 
using  such  parts  of  them  as  contained  the  depositions  which  related  to  the 
pedigree  of  the  plaintiff,  which  were  overruled  by  the  court,  on  the  ground 
that  they  were  not  duly  authenticated.  And  this  constitutes  the  first  exception. 

Several  depositions  appear  to  have  been  taken,  but  none  of  them  were  signed 
by  the  deponents.     At  the  close  of  them  it  is  stated : 

^^  After  the  preceding  depositions  were  read  to  the  deponents,  they  gave 
their  assent  to  them  and  approbation. 

[Seal.]  (Signed)  "  R.  V.  D.  Bussekb. 

^*  Seen,  for  attestation  of  the  preceding  signature,  of  the  Royal  Amtsvagtey 
Burgwedel. 

*'  Luneburg. 

^'  Royal  British  Hanoverian  Landdrostey. 

[Seal.]  "  RuEMEBK." 

To  which  IS  added : 

^^  The  subjoined  signature  of  the  Royal  Britannic  Land  Bailiwick  at  Lone- 
borg  is  hereby  attested. 

"  Hamburg,  SepL  19,  183J^ 

*'  Royal  Britannic  Hanoverian  Minister  Residentis. 

^^  Im  Ausftrage  by  authority. 

[SeaL]  ''  G.  W.  Kern.^» 

§  2251.  A  British  minister  in  Hanover  has  no  hgal power  to  certify  and  au- 
thentieate  a  deposition.    It  is  not  connected  with  the  functions  of  his  office. 

In  the  case  of  Church  v.  Hubbart,  2  Cranch,  187,  this  court  held  that  a  cer- 
tificate of  a  consul  under  his  consular  seal  is  not  a  sufficient  authentication  of 
a  foreign  law  to  go  in  evidence;  it  not  being  one  of  his  consular  functions  to 
grant  such  certificates.  And  also  that  the  proceedings  of  a  foreign  court, 
under  the  seal  of  a  person  who  styles  himself  the  secretary  of  foreign  affairs 
in  Portugal,  is  not  evidence.  On  the  principle  of  this  case,  it  would  seem  that 
the  court  very  properly  rejected  the  depositions  offered.  The  certificate  and 
seal  of  the  minister  resident  from  Great  Britain  in  Hanover  is  not  a  proi)er 
authentication  for  the  proceedings  of  a  foreign  court,  or  of  the  proceedings 
of  an  officer  authorized  to  take  depositions.     It  is  not  connected  in  any  way 
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g§  2252, 2258.  EVIDENCE. 

with  the  fanctioDS  of  the  minister.   His  certificate  and  seal  could  only  authen- 
ticate those  acts  which  are  appropriate  to  his  office. 

The  authority  to  take  the  depositions  by  the  person  before  whom  they  were 
taken  nowhere  appears ;  and  it  is  not  shown  that  the  Royal  Britannic  Han- 
overian Land  Bailiwick,  Ruemern,  was  authorized  to  attest,  as  he  has  done,  the 
signature  of  R.  V.  D.  Busseke. 

$^  2352.  Depositions  in  a  foreign  country  tnust  he  taken  under  a  oommission^ 
to  be  received  in  evidence. 

If  the  attestation  of  the  signature,  and  right  of  the  person  who  administered 
the  oatlis,  were  duly  certified  under  the  seal  of  a  responsible  officer,  whose  ap- 
propriate duty  it  was  to  give  such  certificate,  it  might  be  received,  so  far  as 
the  authentication  goes,  9i%  prima  facie  evidence,  though  not  under  the  great 
seal  of  the  state.  It  may  be  proper,  however,  to  remark  (though  the  point  was 
not  raised  in  the  court  below),  that  if  the  authentication  had  been  sufficient, 
the  depositions  would  have  been  inadmissible,  they  not  having  been  taken 
under  ar  commission,  which  is  the  only  mode  by  which  depositions  in  a  foreign 
country  can  be  taken.  In  the  course  of  the  trial,  Bowman,  the  defendant,  was 
admitted  as  a  witness  by  the  court,  and,  being  sworn,  gave  evidence  to  the 
jury  respecting  the  merits  of  the  case.  And  to  this  decision  of  the  court,  over- 
ruling the  objection  made,  the  plaintiff  also  excepted. 

§  3253.  A  party  to  a  suit^  ilwugh  released  from  liahility  to  costs^  is  not  a  com- 
petent  witness  at  common  law. 

No  rule  is  better  established  than  that  a  party,  in  an  action  at  law,  cannot 
be  a  witness  in  his  own  case.  In  the  case  of  Scott  v.  Lloyd,  12  Pet.,  149,  this 
court  said:  "The  decision  in  1  Pet.  C.  C,  301,  where  the  court  held  a  party 
named  on  the  record  might  be  released,  so  as  to  constitute  him  a  competent 
witness,  has  been  cited  and  relied  on  in  the  argument."  "  Such  a  rule,"  the 
court  remarked,  "  would  hold  out  to  parties  a  strong  temptation  to  perjury, 
and  we  think  it  is  not  sustained  either  by  principle  or  authority." 

Bowman  was  a  party  on  the  record,  was  curator,  as  represented,  and  was 
prima  facie  liable  for  the  costs  of  suit.  But  if  there  could  have  been  a  re- 
lease for  the  costs  executed,  or  the  money  to  cover  the  costs  had  been  paid  into 
court,  his  competenc}^  would  not  have  been  restored.  The  objection  to  his 
competency  does  not  arise  so  much  from  the  small  pecuniary  liability  to  the 
payment  of  costs,  as  from  that  strong  bias  which  every  party  to  a  suit  must 
naturally  feel.  And  this  influence  is  not  the  less  dangerous,  if  the  party  be 
unconscious  of  its  existence.  Every  individual  who  prosecutes  or  defends  a 
suit  is,  in  the  nature  of  things,  disposed  to  view  most  favorably  his  own  side 
of  the  controversy,  and,  with  no  small  degree  of  prejudice,  the  side  of  his  ad- 
versary. We  think,  therefore,  to  admit  a  party  on  the  record,  under  any  cir- 
cumstances, to  be  sworn  as  a  witness  in  chief,  would  be  attended  with  great 
danger.  It  would  lead  to  perjuries,  and  the  most  injurious  consequences,  in 
the  administration  of  justice.  We  think,  therefore,  the  court  erred  in  admit- 
ting Bowman  as  a  witness. 

The  next  exception  of  the  plaintiff  arises  from  the  rejection  of  Stultz  as  a 
witness,  who  was  introduced  to  prove  that  he  had  been  in  Hanover,  in  Ger- 
many, "  last  summer,"  and  there  heard,  from  many  old  persons  of  whom  he 
inquired,  that  the  plaintiff  was  the  brother  of  Nicholas  Stone,  deceased.  And 
this  court  have  no  doubt  that  this  evidence  was  properly  overruled  by  the  dis- 
trict court. 
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CONFIDENTIAL  COMMUNICATIONS.  ii§  2254-22611. 

§  2254.  In  cases  of  pedigree^  general  reputation  is  admissible  evidence^  hiti 
this  is  limited  to  members  of  the  family. 

From  necessity,  in  cases  of  pedigree,  hearsay  evidence  is  admissible.  But 
this  rule  is  limited  to  the  members  of  the  family,  who  may  be  supposed  to 
have  known  the  relationships  which  existed  in  its  different  branches.  The 
declarations  of  these  individuals,  they  being  dead,  may  be  given  in  evidence 
to  prove  pedigree ;  and  so  is  reputation,  which  is  the  hearsay  of  those  who 
may  be  supposed  to  have  known  the  fact,  handed  down  from  one  to  another, 
evidence.  As  evidence  of  this  description  must  vary  by  the  circumstances  of 
each  case,  it  is  difficult,  if  not  impracticable,  to  deduce  from  the  books  any 
precise  and  definite  rule  on  the  subject. 

'*  It  is  not  every  statement  or  tradition  in  the  family  that  can  be  admitted 
in  evidence."  The  tradition  must  be  from  persons  having  such  a  connection 
with  the  party  to  whom  it  rehites,  that  it  is  natuVal  and  likely,  from  their  do- 
mestic habits  and  connections,  that  the^f^are  speaking  the  truth,  and  that  they 
could  not  be  mistaken.     1  Phillips,  174;  2  Dall.,  IK).  • 

The  declarations  proposed  to  be  proved  by  the  witness  do  not  appear  to 
have  been  made  by  members  of  the  family,  or  by  persons  who  had  such  con- 
nections with  the  deceased  as  to  have  a  personal  knowledge  of  the  facts  stated. 
And  these  persons,  for  aught  that  appears,  are  still  living;  and  their  deposi- 
tions might  be  taken.  On  both  those  grounds,  the  evidence  was  inadmissible. 
But  there  is  another  ground  on  which  the  opinion  of  the  district  court  can  be 
sustained,  and  it  is  proper  to  state  it. 

i$  2255.  Devlarations  as  to  2>^'d!gree^  made  after  the  commencement  of  a  suit^ 
are  not  admUMthh  in  evidence. 

The  declarations  offered  as  evidence  were  made  subsequent  to  the  com- 
mencement of  this  controversy,  and,  in  fact,  after  the  suit  was  commenced. 
It  would  be  extremelv  dane:erous  to  receive  hearsav  declarations  in  evidence 
respecting  any  matter,  after  the  controversy  has  commenced.  This  would 
enable  a  party,  by  ingenious  contrivances,  to  manufacture  evidence  to  sustain 
his  cause.  By  interrogatories  propounded  in  a  cautious  manner  to  unsuspect- 
injr  individuals,  he  mi":ht  elicit  the  answers  he  most  desired.  It  is  therefore 
essential,  when  declarations  are  offered  as  evidence,  that  they  should  have  been 
made  before  the  controversy  originated,  and  at  a  time,  and  under  circum- 
stances, when  the  person  making  them  could  have  no  motive  to  misrepresent 
the  facts.    4  Camp.,  409,  Case  of  the  Berkeley  Peerage. 

$5  2256.  A  wife  is  not  a  competent  witnef<s  to  criminate  her  husband  or  todia^ 
dose  confidential  com m u n ications. 

The  plaintiff  having  read  the  deposition  of  Francis  Stuffle,  deceased,  in  evi- 
dence, the  defendant  called  the  wife  of  the  deceased  to  prove,  as  stated  in  the 
bill  of  exceptions,  that  her  husband  had  been  bribed  by  John  Rist  to  give  evi- 
tlence  in  that  case,  and  also  to  prove  that  he  had  frequently  told  her  he  knew 
nothing  of  the  plaintiff,  or  of  Nicholas  Stone,  deceased.  The  plaintiff  ob- 
jected to  the  swearmg  of  the  witness,  but  the  court  overruled  the  objection 
and  permitted  the  witness  to  give  evidence.  To  this  opinion  the  plaintiff* 
excepted. 

It  is  a  general  rule  that  neither  a  husband  nor  wife  can  be  a  witness  for  or 

airuinst  the  other.     Co.  Lit.,  i\  b.;  Hawk.,  b.  2,  c.  40,  jj  70;  Gilb.  Ev.,  11;  Bull. 

N.  P.,  2SG;  Fitch  v.  Hill,  11  Mass.,  2S(;.     This  rule  is  subject  to  some  excej>- 

tions,  as  where  the  husband  commits  an  offense  against  the  person  of  his  wife. 

1  Hale,  P.  C,  301;  Hawk.,  b.  2,  c.  46,  S  77;  Bull.  X.  P.,  287;  1  Bl.  (\>m.,  413. 
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The  wife  may  exhibit  articles  of  the  peace  against  her  husband.    Bull.  N.  P.» 
287. 

The  husband  and  wife  may  be  called  as  witnesses  in  the  same  case,  and  if  in 
their  statement  of  facts  they  should  contradict  each  other,  that  would  not 
destroy  the  competency  of  either.  It  would  not  follow,  from  such  contradic- 
tion, that  either  was  guilty  of  perjury.  And,  in  some  cases,  the  wife  may  be 
a  witness,  under  peculiar  circumstances,  where  the  husband  may  be  interested 
in  the  question,  and,  to  some  extent,  in  the  event  of  the  cause.  8  East,  203; 
Gilb.  Ev.,  139. 

In  the  case  of  The  King  v.  Cliviger,  2  Term  R.,  268^  the  court  held  that  a 
wife  should  not  be  called  in  any  case  to  give  evidence  even  tending  to  crimi- 
nate her  husband.  Mr.  Justice  Grose,  in  that  case,  observed :  '*In  all  the 
books  which  treat  of  evidence,  there  are  certain  technical  rules  laid  down, 
which  are  highly  beneficial  to  the  public,  and  ought  not  to  be  departed  from. 
Some  of  these  relate  to  husband  and  wife;  and  we  find  the  general  rule  as  to 
them  to  be  founded,  not  on  ground  of  interest,  but  of  policy,  by  which  it  is 
established  that  a  wife  shall  not  be  called  to  give  testimony  in  any  degree  to 
criminate  her  husband.  And  Lord  Holt  says  that  she  shall  not  be  called,  in- 
directly, to  criminate  him.  And  the  rule  seems  to  have  governed  all  the 
decisions  from  that  time  to  the  present." 

In  the  case  of  The  Executrixes  of  Stead  v.  Pritchett,  6  Term  EL,  680,  the  court 
said:  "Ratcliff  is  one  of  the  plaintiffs  on  the  record;  he  has,  therefore,  an  in- 
terest in  the  cause,  and  that  cannot  be  'prejudiced  by  any  act,  or  by  the  evi- 
dence of  the  wife." 

In  the  case  of  Aveson  v.  Kinnaird,  6  East,  192,  the  counsel  asserted  in  the 
argument  that  the  declarations  of  the  wife  could  not  be  permitted  as  evidence 
to  show  that  her  husband  had  been  guilty  of  fraud,  or  in  any  manner  to  crim- 
inate him.  And  he  contended  that  the  rule  of  law  was  general,  and  extended 
even  to  cases  where  the  wife  was  afterwards  divorced  from  her  husband. 
Lord  EUenborough,  assenting  to  the  rule,  observed :  '*  That  goes  on  the  ground 
that  the  confidence  which  subsisted  between  them  at  the  time  shall  not  be 
violated  in  consequence  of  any  future  separation."  And  his  lordship  observes 
in  the  same  case :  "  It  is  sound  doctrine,  that  trust  and  confidence  between 
man  and  wife  shall  not  be  betrayed."  In  this  case,  however,  the  court  per- 
mitted the  declarations  of  the  wife  to  be  given  in  evidence,  as  to  the  bad  state 
of  her  health  about  the  time  the  policy  of  insurance  on  her  life  was  executed, 
the  action  being  founded  on  such  policy. 

The  above  case  of  The  King  v.  Cliviger,  2  Term  R,  263,  has  been  somewhat 
considered  in  the  court  of  king's  bench,  in  the  case  of  The  King  v.  Inhabitants 
of  All  Saints,  in  Worcester,  6  Maui.  &  S.,  194;  and  the  court  seemed  to  think 
that  the  rule  laid  down  in  that  case  was  too  large  and  general  But,  at  the 
same  time,  they  observed  that  the  rule  in  the  case  of  The  King  i?.  Cliviger. 
admitting  it  to  its  utmost  extent,  did  not  exclude  the  evidence  in  the  case  then 
under  discussion.  Phillips,  Ev.,  69.  It  has  been  said  that,  on  the  grounds  of 
state  policy,  the  wife  is  a  competent  witness  against  her  husband  in  case  of 
treason.  Bull.  N.  P.,  289;  IBrownl.,  47;  Bac.  Ab.,  Ev.,  A.  1.  But  it  has  since 
been  settled  that  the  wife  is  not  bound  to  discover  the  treason  of  the  husband. 
1  Brownl.,  47. 

The  law  does  not  seem  to  be  entirely  settled  how  far,  in  a  collateral  case,  a 
wife  may  be  examined  on  matters  in  which  her  husband  may  be  eventually 
interested.     Nor  whether,  in  such  a  case,  she  may  not  be  asked  questions  us  to 
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facts  that  may,  in  some  measure,  tend  to  crimiDate  her  husband,  but  which 
afford  DO  foundation  for  a  prosecution.  The  decisions  which  have  been  made 
on  these  points  seem  to  have  been  influenced  by  the  circumstances  of  each 
case,  and  they  are  somewhat  contradictory.  It  is,  however,  admitted,  in  all 
the  cases,  that  the  wife  is  not  competent,  except  in  cases  of  violence  upon  her 
person,  directly  to  criminate  her  husband,  or  to  disclose  that  which  she  has 
learned  from  him  in  their  confidential  intercourse. 

Some  color  is  found  in  some  of  the  elemental^'  works  for  the  suggestion  that 
this  rule,  being  founded  on  the  confidential  relations  of  the  parties,  will  pro- 
tect either  from  the  necessity  of  a  disclosure,  but  will  not  prohibit  either  from 
voluntarily  making  any  disclosure  of  matters  received  in  confidence;  and  the 
wife  and  the  husband  have  been  viewed,  in  this  respect,  as  having  a  right  to 
protection  from  a  disclosure,  on  the  same  principle  as  an  attorney  is  protected 
from  a  disclosure  of  the  facts  communicated  to  him  by  his  client. 

The  rule  which  protects  an  attorney  in  such  a  case  is  founded  on  public  pol- 
icy, and  may  be  essential  in  the  administration  of  justice.  £ut  this  privilege 
is  the  privilege  of  the  client,  and  not  of  the  attorney.  The  rule  which  protects 
the  domestic  relations  from  exposure  rests  upon  considerations  connected 
with  the  peace  of  families.  And  it  is  conceived  that  this  principle  does  not 
merely  afford  protection  to  the  husband  and  wife,  which  they  are  at  liberty  to 
invoke  or  not,  at  their  discretion,  when  the  question  is  propounded,  but  it  ren- 
ders them  incompetent  to  disclose  facts  in  evidence,  in  violation  of  the  rule. 
And  it  is  well  that  the  principle  does  not  rest  on  the  discretion  of  the  parties. 
If  it  did,  in  most  instances  it  would  afford  no  substantial  protection  to  persons 
uninstruct^d  in  their  rights,  and  thrown  off  their  guard  and  embarrassed  by 
searching  interrogatories. 

§  2237.  A  wife  caiinot  he  compelled  or  per  mUt£d  to  8tatefaoJ»  or  confes^ 
ker  hwsband  which  prove  that  he  (wnmitted  erime^  or  that  render  his  character 
infamous. 

In  the  present  case  the  witness  was  called  to  discredit  her  husband ;  to  prove, 
in  fact,  that  he  had  committed  perjury;  and  the  establishment  of  the  fact  de> 
pended  on  his  own  confessions, — confessions  which,  if  ever  made,  were  made 
under  all  the  confidence  that  subsists  between  husband  and  wife.  It  is  true 
the  husband  was  dead,  but  this  does  not  weaken  the  principle.  Indeed,  it 
would  seem  rather  to  increase  than  lessen  the  force  of  the  rule.  Can  the  wife, 
under  such  circumstances,  either  voluntarily  be  permitted,  or  by  force  of  author- 
ity be  compelled,  to  state  facts  in  evidence  which  render  infamous  the  character 
of  her  husband?  We  think,  most  clearly,  that  she  cannot  be.  Public  policy 
and  established  principles  forbid  it. 

This  rule  is  founded  upon  the  deepest  and  soundest  principles  of  our  nature; 
principles  which  have  gr^wn  out  of  those  domestic  relations  that  constitute 
the  basis  of  civil  society,  and  which  are  essential  to  the  enjoyment  of  that  con- 
fidence which  should  subsist  between  those  who  are  connected  by  the  nearest 
and  dearest  relations  of  life.  To  break  down  or  impair  the  great  principles 
which  protect  the  sanctities  of  husband  and  wife  would.be  to  destroy  the  best 
solace  of  human  existence.  We  think  that  the  court  erred  in  overruling  the 
objections  to  this  witness. 

§  2258.  A  deposition  taken  In  anotlver  case  will  not  he  admitted  in-  ei>idence 
on  proof  that  the  witness  had  If  ft  the  state  and  not  l/een  heard  from  since. 

The  next  exception  by  the  plaintiff  arises  from  the  rejection  of  the  deposi- 
tion of  Mouzat,  which  had  been  taken  in  the  case  of  the  parties  in  the  parish 

3S1 


2259-2272.  EVIDENCK 

court.  To  lay  the  foundation  for  reading  this  deix)sition,  John  Hist,  who  rep- 
resents himself  to  be  the  agent  of  the  plaintiff,  swore  that  the  witness  left 
Louisiana  before  the  commencement  of  this  suit,  and  ascended  the  Mississippi, 
with  the  intention  of  going  to  Ohio,  and  that  since  then  he  has  not  heard 
from  him,  although  he  has  made  inquiries.  This  does  not  amount  to  that 
degree  of  diligence  which  the  law  requires  to  introduce  secondary  evidence, 
and  such  was  the  deposition  offered. 

§  2259.  a  »uhp<Bna  returned  non  est  inventus  waidd  he  better  evidence  of 

due  diligence. 

The  plaintiff  might  have  taken  out  a  subpoena,  the  return  of  which,  not 
served,  would  have  been  better  evidence  that  the  witness  was  not  within  the  judi- 
cial district.  We  think,  therefore,  that  the  court  did  not  err  in  rejecting  the 
deposition.  For  the  errors  above  specified,  the  judgment  of  the  district  court 
must  be  reversed  and  the  cause  sent  down  for  further  proceedings. 

Mb.  Justice  Baldwin  dissented. 

g  2260.  Attorney  and  elient.—  Confidential  communications,  made  by  a  client  to  his  attor- 
ney, are  protected  by  section  858  of  the  Revised  Statutes  of  the  United  States,  and  are  not  ad- 
missible in  evidence  in  the  courts  of  the  United  States.  That  the  rule  is  different  under  the 
state  law  is  inmiaterial.  Connecticut  Mut.  life  Ins.  Co.  v,  Schaefer,  4  Otto,  457;  16  Am.  L. 
Reg.  (N.  S.),  393.    See  ATTOKNKYa 

§  2261.  What  an  attorney  has  learned  from  his  client  in  his  capacity  as  coansel  is  privileged, 
and  not  admissible  as  evidence.    In  re  Martin,  5  Blatch.,  803. 

g  2262.  Counsel  for  either  party  may  be  called  by  the  other  party  as  a  witness,  and  wiU  be 
obliged  to  testify,  but  not  as  to  his  client's  confidential  communications.  Rhoades  v.  Selin,* 
4  Wash.,  718. 

§  2268.  The  rule  of  evidence,  excluding  confidential  communications  between  client  and 
attorney  or  counsel,  extends  to  such  communications  between  a  bankrupt  and  his  solicitor. 
In  re  Krueger,  2  Low.,  182. 

§  2264.  The  testimony  of  an  attorney  or  counsel  is  not  competent  to  prove  confidential  com- 
munications to  him  by  his  client.  It  seems  that  the  witness  may  be  asked  whether  he  was 
hired  by  a  certain  person  to  bring  an  ejectment  suit,  but  he  cannot  be  asked  if  the  ejectment 
suit  was  for  the  client  as  landlord  of  the  premises.    Chirac  v.  Reinicker,  11  Wheat.,  280. 

g  2265.  Where  an  attorney  was  sworn  as  a  witness,  he  was  not  compelled  to  answer  whether 
there  was  a  lease  in  writing,  having  obtained  his  information  from  his  client.  Murray  v, 
Dowling,*  1  Cr.  C.  C,  151. 

§  2266.  An  attorney  wfio  is  employed  simply  to  prepare  a  mortgage  acts  as  a  scrivener  merely, 
and  disclosures  made  to  him  in  that  capacity  are  not  protected  as  privileged  communications. 
Machelte  v.  Wanless,*  2  Colo.  T'y,  169, 

§  2267.  An  attorney  may  testify  to  facts  communicated  by  his  client,  when  not  done  so  in 
confidence.    Bank  of  Columbia  v.  French,  1  Cr,  C.  C,  221. 

g  2268.  The  rule  of  evidence  excluding  communications  between  an  attorney  and  his  client 
does  not  extend  to  communications  made  by  the  client  to  a  student  in  the  office  of  the  attor- 
ney, when  not  made  professionally.     Andrews  v.  Solomon,  Pet.  C.  C,  856. 

g  2269.  A  letter  from  client  to  attorney,  which  is  not  confidential,  or  meant  to  be  so,  in  the 
sense  of  its  having  any  connection  with  the  merits  of  the  case,  may  be  admitted  in  evidence. 
Lafiin  v,  Herrington,  1  Black,  326. 

g  2270.  Where  an  attorney  is  offered  as  a  witness  by  his  client,  he  cannot  claim  his  privilege 
on  cross-examination.    Crittenden  v.  Strother,*  2  Cr.  C.  C,  464. 

g  2271.  It  seems  that  where  an  attorney  has  refused  to  be  employed,  and  therefore  the  rela- 
tion of  attorney  and  client  never  existed,  that  which  passed  between  him  and  the  person  seeking 
his  services  is  not  privileged.  But  where  the  privilege,  in  such  a  case,  is  not  claimed  by  eitlier 
the  attorney  or  the  other  party,  and  he  is  examined  without  objection,  his  testimony  is  not  to  be 
rejected  or  discredited  on  account  of  the  manner  in  which  he  acquired  the  facts.  Luco  r.  Unitcnl 
States,  28  How.,  515. 

§  2272.  On  a  question  of  legitimacy  of  children,  depending  on  the  fact  of  marriage  tetween 
their  parents,  an  attorney,  who  drew  a  will  for  the  father  who  is  since  deceased,  in  which  the 
children  are  described  as  his  natural  children,  may  testify  that  the  cliildren  were  so  desci-ibed 
by  the  express  direction  of  the  father,  and  may  also  prove  what  was  said  by  the  testatoi'  in  their 
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interviews  preceding  the  preparation  of  the  will  and  in  that  connection  concerning  the  illegiti- 
macy of  the  children,  and  his  relation  to  their  mother.  The  rule  as  to  privileged  communica- 
tions is  not  violated  hy  the  admission  of  such  evidence.    Blackburn  v.  Crawfords,  3  Wall.,  175. 

§  S3  73.  In  a  proceeding  to  disbar  an  attorney  from  practice  in  the  court,  charging  that  he 
suggested,  advised  and  incited  his  clients,  parties  to  a  suit  in  court,  being  at  a  distance  from  the 
state,  to  influence  the  action  of  the  court  by  intimidation  applied  to  its  members,  by  publica- 
tions^ in  newspapers  and  printed  circulars  abusive  of  the  members  of  the  court,  impeachii};^ 
their  motives  and  charging  them  with  partiality,  the  suggestion  is  not  privileged  because  madi* 
by  an  attorney  to  his  clients.  But,  short  of  an  attempt  to  pervert  justice  by  bringing  tp  bear 
upon  the  judge  who  is  to  decide  the  case  influences  of  corruption,  intimidation  or  the  improper 
weight  of  personal  influence  in  a  secret  and  unjustifiable  manner,  a  very  large  latitude  is  per- 
missible to  the  lawyer  in  discussing  the  means  of  successfully  asserting  the  rights  of  his  client; 
and  this  extends  to  the  discussion  of  the  fitness  of  the  judge  before  whom  the  case  may  come, 
to  try  it,  and  the  peculiar  influences  which  may  work  on  his  mind  to  favor  one  side  or  the  other 
of  the  controversy.  But  a  letter  from  the  lawyer  to  his  client  proposing  to  visit  with  his  family 
the  family  of  the  judge,  and  there,  while  an  honored  guest,  to  avail  himself  of  the  freedom  of 
conversation  to  seek  to  commit  the  judge  to  the  expression  of  opinions  favorable  to  his  client 
which  are  to  govern  him  in  court,  is  not  privileged.     Ex  parte  Cole,  1  McC.,  405. 

^  2374.  The  head  clerk  of  a  partnership  is  not  privileged  from  giving  his  testimony  as  to 
partnership  affairs,  in  a  suit  where  one  is  sought  to  be  charged  as  a  dormant  partner.  Corps 
r.  Robinson,  2  Wash.,  888.    See  §§  597,  1339,  1888. 

§  3375.  Letters  from  one  partner  to  liis  copartner  with  reference  to  a  litigation  in  which 
they  are  about  to  engage,  and  do  engage,  are  privileged.  And  so  are  letters  from  one  partner 
to  his  copartner  which  relate  exclusively  to  their  own  case  and  do  not  relate  to  the  caae  of  the 
opponent.    In  re  Knieger,  2  Low.,  182. 


XV.  Judicial  Notice. 

§  22  7G.  Pnblie  records. —  The  courts  may  take  judicial  notice  of  the  journals  of  the  legis- 
lature, and  consult  them  for  the  purpose  of  determining  whether  the  requisite  forms  of  legis- 
lation have  been  observed  in  the  passage  of  laws.  Brown  v.  Nash,*  1  Wyom.  Ty,  85.  See 
g^  362,  879,  914,  990. 

j$  3377.  Treaties.— The  court  will  take  notice  of  the  terms  of  a  treaty  between  this  coun- 
try and  a  foreign  power.    United  States  v.  The  Peggy,  1  Cr.,  103. 

§  3^78.  Cunrts,  their  Jnrisdiction,  et4!.~The  circuit  court  of  the  United  States  will  take 
judicial  notice  that  the  district  courts  were  vested  with  exclusive  jurisdiction  in  all  original 
proceedings  under  tlie  bankruptcy  act  of  1841.     Lathrop  v.  Stuart,  5  McL.,  167. 

$^  3379.  The  courts  of  the  United  States  cannot  take  judicial  notice  of  a  justice  of  the  peace 
of  another  state.    In  re  Keeler,  Hemp.,  306. 

g  3380.  A  plea  is  not  defective  because  it  docs  not  aver  that  the  circuit  court  of  Michigan,  in 
which  a  certain  judgment  in  the  case  is  alleged  to  have  been  entered,  had  jurisdiction.  This 
court  takes  notice  of  the  fact.    Woodworth  v,  Spafford,  2  McL.,  168. 

g  3381.  Constitution  and  laws.—  The  courts  will  take  judicial  notice  of  the  provisions  of 
the  constitution  of  the  United  States.  Bridge  Proprietors  v,  Hoboken  Co.,  1  Wall.,  116.  See 
^.^  491,  920,  1006. 

§  3383.  The  courts  of  the  United  States  take  judicial  notice  of  the  acts  of  congress,  and 
they  need  not  be  set  forth  or  specially  referred  to  in  any  proceeding  before  them.  United 
States  r.  Randall,  Deady,  524. 

^  3383.  Upon  the  trial  of  an  indictment  for  criminal  violation  of  the  internal  revenue  laws, 
it  is  not  necessary  that  the  government  should  prove  that  the  bonded  warehouse  from  which 
it  is  alleged  the  spirits  were  fraudulently  removed  was  sanctioned  or  authorized  by  the  officers 
of  the  government,  since  the  court  will  take  judicial  notice  that  the  law  in  force  at  the  time 
of  the  transaction  required  every  distiller  of  spirits  to  provide  such  a  warehouse,  and  the  jury 
may  presume  that  the  distiller  has  complied  with  this  law.  United  States  r.  Harries,  2  Boncl, 
311. 

g  2884.  The  court  is  bound  to  take  notice  of  the  statute  of  limitations  when  the  facts  relied 
«>n  as  a  bar  are  stated,  and  are  found  sufficient.  Harpending  v.  The  Dutch  Church,  16  Pet., 
455. 

g  3385.  The  courts  of  the  United  States  do  not  require  the  common  law  as  received  in  each 
Mtate  to  be  proved  like  the  laws  of  foreign  countries.  Their  statute  books  and  judicial  prece- 
ilents  are  received  as  evidence  without  proof  of  witnesses.  Evans  v.  Cleveland  &  Pittsburgh 
R.  Ca,*6PhU.,  512. 
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§  J3S6.  The  courts  take  judicial  notice  of  the  public  statutes.  And  this  notice  extends,  not 
only  to  the  existence  of  the  statute,  but  to  the  time  at  which  it  takes  effect,  and  to  its  true  con- 
struction. And  when  either  of  these  questions  arises,  the  court  may  resort  to  any  source  of  in- 
formation which  in  its  nature  is  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer  to  such  question ;  always  seeking  first  for  that  which  is  most  appropriate,  unless  the 
positive  law  has  enacted  a  different  rule.    Gardner  v.  The  Collector,  6  Wall.,  499. 

.  §  2387.  The  courts  of  the  United  States  take  notice  of  the  laws  of  the  respective  states  with- 
out pleading  or  proving  them.  Jones  v.  Hays,  4  McL.,  521;  Bennett  v,  Bennett,  Deady,  299; 
Merrrill  v.  Dawson,  Hemp.,  563;  Starr  v,  Moore,  8  McL.,  354;  Jasper  r.  Porter,*  2  McL.,  579; 
Pennington  v.  Gibson,  16  How.,  65;  Miller  v,  McQuerry,  5  McL.,  469;  Cheever  v,  Wilson,  9 
Wall.,  108 ;  Owings  v,  Hull,  9  Pet.,  607.  Also  of  judicial  decisions.  Cheever  v,  Wilson,  9  Wall., 
108;  Pennington  v.  Gibson,  16  How.,  65. 

§  2S88.  A  law  of  any  state  may  be  read  in  the  supreme  court  of  the  United  States  without 
proof.    Course  v.  Stead,  4  Dall.,  22,  n. 

§  2289.  The  supreme  court  and  its  judges  recognize  without  proof  the  laws  of  the  several 
states  and  territories,  and  also  the  existence  of  slavery  in  those  states  where  it  is  recognized. 
Miller  v.  McQuerry,  5  McL.,  469. 

§  2290.  The  circuit  courts  of  the  United  States  take  judicial  notice  of  the  laws  of  all  the 
states,  and  when  sitting  in  Maryland  will  judicially  notice  the  laws  of  Louisiana.  Owings  t^. 
Hull,  9  Pet.,  607. 

§  2291.  The  courts  of  the  United  States  take  judicial  notice  of  the  laws  of  the  respective 
states,  and  that  by  the  law  of  the  state  the  mayor  of  a  certain  city  is  a  magistrate.  Gordon  v, 
Hobart,  2  Sumn.,  401. 

§  2292.  Public  acts  of  state  legislatures  may  be  read  in  federal  courts,  but  private  acts,  such 
as  those  concerning  the  estates  of  deceased  individuals,  are  to  be  proved  like  other  matters  of 
fact.     Leland  v.  WUkinson,*  6  Pet.,  817. 

§  2298.  The  courts  will  take  judicial  notice  of  an  act  conferring  powers  upon  a  municipal 
corporation,  such  an  act  being  public  in  its  nature.    Fauntleroy  v.  Hannibal,  1  Dill.,  118. 

§  2294.  Wherever  a  law  of  a  state  is  held  to  be  a  public  one,  to  be  judicially  noticed  by  the 
state  courts,  it  must  be  regarded  in  like  manner  in  the  courts  of  the  United  States  when  re- 
quired to  administer  state  laws.     Covington  Drawbridge  Co.  t\  Shepherd,  20  How.,  227. 

§  2295.  Where  the  constitution  of  the  state  declares  that  every  statute  shall  be  a  public  act, 
the  court  will  take  judicial  notice  of  a  statute  creating  a  corporation,  without  its  being  pleaded 
or  offered  in  evidence.     Ibid, 

g  2296.  Certain  averments  in  an  indictment  as  to  the  existence  and  action  of  a  board  of  in- 
spectors of  registry  were  held  sufficient  on  demurrer,  the  court  taking  judicial  notice  of  the 
flftate  statutes  in  respect  to  such  boards,  such  statutes  being  referred  to  in  the  indictment 
United  States  v.  Quinn,  8  Blatch.,  48. 

§  2297.  The  courts  of  Indiana  being  authorized  by  its  constitution  to  take  judicial  notice  of 
all  its  laws,  both  public  and  private,  the  circuit  court  of  the  United  States  will  likewise  take 
judicial  notice  of  all  the  laws  of  that  state.     Railroad  Co.  v.  Bank  of  Ashland,  12  Wall.,  226. 

§  2298.  Courts  are  bound  to  take  notice  of  the  municipal  powers  of  a  corporation  which  are 
conferred  by  public  law,  and  it  is  not  necessary  to  go  into  proof  of  the  election  of  any  of  the 
officers  of  the  corporation.  The  authority  of  assessors  to  act  for  the  corporation  is  evidenced 
by  the  fact  that  their  return  has  been  sanctioned  by  the  officers  of  the  corporation,  and  evi- 
dence of  their  appointment  is  not  necessary.    Ronkendorff  r.  Taylor,  4  Pet.,  849. 

§  2299.  Unless  the  statute  requires  evidence  of  official  character  to  accompany  the  official 
act  which  it  authorizes,  none  is  necessary.  And  where  one  state  recognizes  acts  done  in  pur- 
suance of  the  laws  of  another  state,  its  courts  will  take  judicial  notice  of  those  laws,  so  far  as 
may  be  necessary  to  determine  the  validity  of  the  acts  alleged  to  be  in  conformity  with  them. 
Carpenter  v.  Dexter,  8  Wall.,  518. 

§  2800.  Spanish  laws,  which  formerly  prevailed  in  Louisiana,  and  upon  which  titles  to  land 
in  that  state  depend,  must  be  judicially  noticed  and  expounded  by  the  court.  Their  existence 
presents  questions  of  law  for  the  court,  and  not  of  fact  for  the  jury.  United  States  v.  Turner, 
llHow.„a63. 

§  2301.  Our  courts  take  judicial  notice  of  the  laws  of  Mexico  in  force  in  Texas  prior  to  the 
Texan  revolution.  Such  laws  are  not  the  laws  of  a  foreign  government,  but  of  an  antecedent 
government,  to  which  the  United  States  is  a  successor.     United  States  i\  Perot,  8  Otto,  428. 

§  2802.  TJae  court  is  bound  to  notice  judicially  the  laws  of  the  state  defining  the  limits  of  a 
city  in  cases  where  the  pleadings  make  it  proper  to  do  so ;  but  not  on  a  demurrer  where  the 
facts  as  stated  in  the  bill  make  it  the  duty  of  the  court  to  rule  in  favor  of  the  plaintiff.  Grif- 
fing  V.  Gibb,  2  Black,  519. 

g  2808.  The  existence  of  a  county,  organized  by  a  public  law,  need  not  be  proved.  Lyell  r. 
Supervisors  of  Lapeer  County,  6  McL.,  446. 
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§  2304.  The  president's  proclamation  of  December  25,  1868,  granting  pardon  and  amnesty 
to  all  persons  engaged  in  the  rebellion,  is  a  public  act  of  which  all  the  courts  of  the  United 
States  are  bound  to  take  judicial  notice.    Armstrong  v.  United  States,  13  Wall.,  154. 

§  2305.  The  proclamation  of  pardon  and  amnesty  made  by  the  president  on  December  8, 
1863,  is  a  public  and  official  act  of  which  the  courts  will  take  judicial  notice.  The  Greathouse 
Case,  2  Abb.,  382. 

§  2806.  Foreign  laws. —  Tlie  public  laws  of  a  foreign  nation  on  a  subject  of  common  con- 
cern to  all  nations,  promulgated  by  the  governing  powers  of  the  United  States,  may  be  noticed 
as  law  in  a  court  of  admiralty  without  further  proof.  .  Talbot  v,  Seeman,  1  Cr.,  1.  See  §§  491, 
920,  1006,  2281. 

§  2307.  The  court  cannot  be  charged  with  knowledge  of  foreign  laws.  They  must  be  proved. 
Strotber  v.  Lucas,  6  Pet.,  763;  Armstrong  v.  Lear,  8  Pet.,  52;  Vose  v.  Philbrook,  3  Story,  335. 

§  2808.  The  laws  and  usages  of  the  Ottoman  Empire  are  foreign  laws  and  i^sages,  of  which 
the  court  cannot  take  judicial  notice ;  and  what  are  the  laws  of  Turkey  and  its  usages  in  its 
intercourse  with  other  Christian  nations,  in  reference  to  the  powers  allowed  to  be  exercised  by 
their  public  ministers  in  judicial  matters,  cannot  be  judicially  noticed  by  the  court.  Dainese 
V,  Hale,  1  Otto,  13. 

§2309.  National  banks. — The  federal  courts  take  judicial  notice  of  the  organization  and 
existence  of  all  the  national  banks ;  and  therefore,  in  an  indictment  for  the  felonious  possession 
of  a<x>unterfeit  national  bank  note,  it  is  not  necessary  to  aver  that  the  bank  is  a  body  politic 
and  corporate.    United  States  v,  Williams,  4  Biss..  302. 

S  2810.  A  pardon  cannot  be  judicially  noticed  by  the  court,  and  must  be  brought  to  the 
notice  of  the  court  by  plea,  motion,  or  otherwise.    United  States  v,  Wilson,  7  Pet.,  150. 

g  23 1 1.  Patents. —  A  court  will  take  judicial  notice  that  a  thing  patented  was  known  and  in 
general  use  long  before  the  issuing  of  the  patent.    Terhune  v,  Phillips,  9  Otto,  592. 

$^2812.  The  court  will  take  judicial  notice  of  what  is  in  general  knowledge  and  use  among 
the  people.  It  will  take  notice  that  an  invention  for  the  preservation  of  fish  by  cold  is  but  the 
application  of  what  was  before  generally  known  and  used  among  the  people.  Brown  v.  Piper, 
lOtto,  37. 

§  2818.  The  courts  wiU  take  notice  judicially  of  the  persons  who  from  time  to  time  preside 
over  the  patent  office,  whether  permanently  or  transiently,  and  the  production  of  their  com- 
miflsion  is  not  necessary  to  support  their  official  acts.  York  &  Maryland  Line  R.  Co.  v, 
Winans,  17  How.,  30. 

§  2814.  Notarial  seals  need  not  be  proved,  but  must  be  judiciaUy  taken  notice  of.    Thus, . 
papers  purporting  to  have  been  executed  before  persons  styling  themselves  as  notaries  of  the 
Portuguese  government,  and  bearing  their  seals,  are  to  be  taken  as  prima  facie  genuine.  United 
States  V.  Libby,  1  Woodb.  &  M.,  221.    See  §  488. 

§  2815.  The  court  will  take  judicial  notice  of  the  seal  of  a  notary  public  of  a  foreign  coun- 
try, and  give  it  full  faith  and  credit  as  authenticating  a  certificate  of  protest.  An  impression 
of  the  seal  made  upon  the  paper  itself  in  such  a  manner  as  to  be  readily  identified  upon  inspec- 
tion is  a  sufficient  sealing.    Pierce  v.  Indseth,  16  Otto,  546. 

$1  2810.  The  seal  of  a  notary  proves  itself  in  all  countries  where  the  law  merchant  prevails, 
and  it  is  only  necessary  that  it  should  conform  to  the  law  of  the  place  where  the  notary  acts ; 
an  impression  on  paper  is  good.    Orr  v.  Lacy,  4  McL.,  243. 

§  2817.  A  notarial  seal  proves  itself  and  is  taken  judicial  notice  of  the  world  over.  The 
character  or  make-up  of  the  seal  ib  determined  by  the  local  law ;  if  there  is  none  on  the  sub- 
ject, by  the  common  law.  But  it  is  the  seal  and  not  its  make-up  or  character  that  raises  the 
presumption  of  official  character.  The  pr^umption  is  that  it  is  the  seal  of  the  person  whose 
seal  it  purports  to  be,  and  who  subscribes  the  jurat.  Where  the  notary  subscribed  the  jurat, 
••  A.  E.  Scott,  Notary  Public,  Lucas  Co.,  Ohio,"  and  the  seal  contained  the  words  **  Notarial 
Seal,  Lucas  Co.,  Ohio,"  the  seal  was  held  entitled  to  judicial  sanction  as  evidence  of  the  nota- 
rial or  official  character  of  the  person.    In  re  Phillips,*  14  Nat.  Bank.  Reg.,  219. 

S  2318.  It  is  held  that  the  supreme  court  of  the  District  of  Columbia  can  take  notice  of  the 
power  of  a  notary  public  in  the  state  of  Maryland  to  administer  an  oath  to  an  affidavit  to  be 
used  in  an  action  pending  in  the  said  District,  without  a  certificate  that  he  was  duly  qualified 
to  act  as  such  notary,  the  jurat  being  properly  certified  and  authenticated  by  his  signature  and 
eeal.    Denmead  v,  Maack,*  2  MacArth.,  475. 

§  2819.  War.—  The  court  will  take  judicial  notice  of  the  existence  of  a  civil  war  in  the  coun- 
try.   The  Priise  Cases,  2  Black,  635. 

§  2820.  The  existence  of  the  rebellion  is  matter  of  public  notoriety,  and,  like  matters  of  gen- 
eral and  public  concern  to  the  whole  country,  may  be  taken  notice  of  by  judges  and  juries 
'Without  that  particular  proof  which  is  required  of  ordinary  facts.  And,  in  an  indictment  for 
treason  in  engaging  in  and  giving  aid  and  comfort  to  the  rebellion,  the  public  notoriety,  the 
proclamations  of  the  president,  and  the  acts  of  congress,  are  sufficient  proof  of  the  existence  of 
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the  rebellion,  and  that  it  was  carried  on  under  a  pretended  government  called  the 
States  of  America.    United  States  v.  Greathouse,  2  Abb.,  864. 

§  2321.  The  federal  courts  take  judicial  notice  of  the  general  enactments  of  congress,  and  of 
the  duly  promulgated  proclamations  of  the  president.  The  late  civil  war,  being  a  matter  of 
public  history,  is  likewise  judicially  known  to  the  courts ;  and  from  this  general  lustorical  fact 
they  will  also  take  judicial  notice  of  particular  acts  which  led  to  it,  or  happened  during  its  con- 
tinuance, whenever  it  becomes  essential  to  tlie  ends  of  justice  to  do  so.  Cuyler  v.  Ferrill,  1 
Abb.,  169.  y 

§  2322.  It  waa  held  that  the  court  could  take  judicial  notice  of  the  ending  of  the  rebellion, 
although  no  proclamation  to  that  effect  had  been  made  by  the  president.  United  States  t?. 
Fifteen  Hundred  Bales  of  Ck>tton,*  10  Int.  Rev.  Rec.,  52. 

§  2323.  The  court  will  not  take  judicial  notice  of  orders  issued  by  a  military  commander  in 
the  exercise  of  the  authority  conferred  upon  him.    Burke  r.  Miltenberger,  19  Wall.,  519. 

§  2324.  Miscellaneong.—  The  only  kind  of  matches  subject  to  stamp  duty,  under  the  inter- 
nal revenue  act,  being  called  or  designated  by  that  act  lucifer  or  friction  matches,  the  court 
cannot  take  judicial  notice  whether  there  are  any  other  kinds  of  matches  known  to  the  arts 
or  commerce  which  are  not  subject  to  such  duty.    United  States  r.  Walsh,  Deady,  281. 

§  2325.  The  courts  take  judicial  notice  of  the  admission  of  states  into  the  Union.  Wright 
V.  Hollings worth,  1  Pet.,  165. 

§  2826.  Ck)urts  take  judicial  notice  of  the  legally-established  boundaries  of  the  different 
states.    Thorson  v.  Peterson,  9  Fed.  R.,  517. 

g  2327.  The  court  will  take  judicial  notice  that,  as  a  matter  of  public  history,  Oregon  was 
settled  while  the  sovereignty  of  the  country  was  still  in  dispute  between  the  United  States  and 
Great  Britain ;  that,  subsequently,  a  provisional  government  was  organized  and  put  into  opera- 
tion by  the  people,  without  any  authority  of  the  sovereign  powers :  that  laws  were  passed 
temporarily  regulating  and  protecting  land  claims  made  upon  public  lands ;  and  that,  after- 
wards, a  territorial  government  was  established  under  authority  of  congress,  and  put  into 
operation  long  before  there  was  any  law  or  means  by  which  the  real  title  to  any  portion  of  the 
land  in  Oregon  could  be  obtained.  It  will  take  judicial  notice  of  the  general  condition  of  the 
country,  and  the  condition  of  land  titles  in  Oregon  prior  to  the  passage  of  the  *' donation  act," 
September  27,  1850.    Lamb  v,  Davenport,  1  Saw.,  609. 

§  2328.  The  court  takes  judicial  notice  that  the  state  of  Oregon  constitutes  one  judicial  and 
representative  district  of  the  United  States.    United  States  v.  Johnson,  2  Saw. ,  482. 

§  2329.  It  is  a  matter  of  which  the  court  will  take  judicial  notice,  that,  by  law,  the  country 
is  divided  into  collection  districts  for  internal  revenue  purposes,  and  that  in  some  states 
there  are  several  of  these  districts  with  defined  geographical  boundaries.  United  States  v, 
Jackson,  14  Otto,  41. 

§  2330.  The  court  takes  judicial  notice  of  the  geographical  and  political  divisions  of  the 
country,  and  is  therefore  aware  that  a  vessel  bound  to  ports  on  the  Columbia  river  may  be 
bound  to  ports  in  the  territory  of  Washington  as  well  as  in  Oregon.  In  re  Bryant,  Deady, 
118. 

§  2381.  Being  established  by  law,  it  is  a  matter  of  judicial  cognizance *that  there  is  a  county 
of  Yamhill  in  Oregon,  and  that  the  place  where  the  court-house  is  situated  and  its  courts  held 
is  Lafayette.    Gager  v.  Henry,  5  Saw.,  287. 

§  2332.  The  court  will  take  judicial  notice  that  the  military  bounty  tract  is  situated  between 
the  Illinois  and  Mississippi  rivers,  and  all  of  it  west  of  the  fourth  principal  meridian.  McNltt 
V.  Turner,  16  Wall.,  352. 

^  2333.  The  court  will  judicially  notice  the  situation  of  New  Orleans,  for  the  purpose  of 
determining  whether  the  tide  ebbs  and  flows  in  the  river  at  that  place.  Peyrouz  v.  Howard, 
7  Pet.,  324. 

§  2334.  Tlie  court  will  take  judicial  notice  of  the  situation  of  Matamoras,  and  of  the  depth 
of  the  water  in  the  Rio  Grande,  on  the  bar  at  the  mouth  of  the  river.  The  Peterhoff,  Bl.  Pr. 
Gas.,  463. 

>i  2.-135.  The  couit  will  take  judicial  notice  of  the  fact  that  the  province  of  Ontario  is  a 
British  possession,  but  not  of  the  fact  that  Rondeau  is  a  town  in  such  province.  Ex  parte 
Lane,  6  Fed.  R.,  34. 

§  2330.  Upon  an  indictment  for  counterfeiting  the  coin  n:iade  at  the  mint  of  the  United 
States,  or  foreign  coin  made  current  in  the  United  States,  it  is  not  necessary  to  prove  that 
there  are  genuine  coins  of  which  those  mentioned  in  the  indictment  are  counterfeits.  That 
coins  named  in  the  indictment  as  fifty-cent  pieces,  or  twenty-five  cent  pieces,  are  legal  sub- 
divisions of  the  dollar,  authorized  to  be  coined  at  the  mint  of  the  United  States,  is  a  fact 
within  the  judicial  cognizance  of  the  court,  upon  which  the  jury  may  act  without  evidence. 
United  States  v.  Burns,  5  McL.,  23. 

§  2337.  The  couii;  will  take  judicial  notice  of  the  fact  that  gold  coin  is  no  longer  oaed  in  its 
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character  as  money,  but  is  a  standing  article  of  trade.    United  States  v.  4000  American  Gold 
Coin,  1  Woolw.,  217. 

§  2338.  The  court  will  take  judicial  notice  of  the  public  history  of  the  country.  The  quee- 
tion  is  treated  in  its  modes  of  ascertainment  like  a  question  of  law,  to  be  investigated  in  the 
same  manner,  from  its  own  proper  sources.  If  the  court  assumes  judicial  cognizance  of  a  his- 
torical fact,  it  must  decide  it  correctly.  If  it  mistakes  its  date,  it  is  error  as  much  as  if  a  ques- 
tion of  law  is  erred  on.    United  States  t?.  1500  Bales  of  Cotton,*  15  Int.  Rev.  Rec,  137. 

§  2339.  It  is  a  matter  of  history,  of  which  the  supreme  court  is^  bound  to  take  notice,  that 
corporations  created  in  this  country  have  been  in  the  open  practice  of  making  contracts  in 
England.    Bank  of  Augusta  v.  Earle,  13  Pet.,  510. 

§  2340.  Where  a  vessel  was  destroyed  because  unfit  to  be  sent  in,  the  court  was  held  to  have 
judicial  cognizance  of  the  captui'e  without  having  her  within  its  territorial  jurisdiction. 
Schooner  Zavalla.  Bl.  Pr.  Cas.,  173. 

^  2341.  The  court  will  take  notice  of  the  notorious  trade  between  Nassau  and  the  blockaded 
ports  of  the  enemy.    Schooner  Mersey,  Bl.  Pr.  Cas.,  187. 

§^  2342.  Where  a  cargo  is  captured  as  prize  for  an  alleged  attempt  to  violate  the  blockade, 
the  court  will  take  judicial  notice  that  the  shipper  at  Nassau  is  a  person  who  is  shown  by  the 
records  of  the  court  to  have  been  actually  engaged  in  trading  to  and  from  the  blockaded  ports. 
The  Minna,  Bl.  Pr.  Cas.,  333. 

§  2343.  The  court  will  take  judicial  notice  that  the  waters  on  which  a  contract  was  per- 
formed were  navigable.    Lands  v,  A  Cargo  of  227  Tons  of  Coal,  4  Fed.  R.,  478. 

$$  2344.  Where  a  usage  has  become  so  established  as  to  become  a  part  of  the  law,  the  court 
will  act  upon  it  without  requiring  it  to  be  proved.    Consequa  v.  Willings,  Pet.  C.  C,  225. 

g  2345.  Courts  will  take  notice  of  a  usage  in  transmitting  bills  from  one  part  of  the  country 
to  another  for  collection,  where  the  forms  of  indorsements  are  influenced  by  the  usage.  Lee 
V.  Chillicothe  Branch  Bank,  1  Biss.,  325. 

§  2846.  Tlie  ordinary  usages  and  the  usual  course  of  the  great  inland  commerce  by  which 
the  products  of  the  Misaissippi  valley  find  their  way  to  market  will  be  judicially  noticed  by 
the  court.    Gibson  v.  Stevens,  8  How.,  384. 

§  2347.  The  court  may  take  judicial  notice  of  the  historical  fact  that  the  rules  of  navigation 
prescribed  in  the  British  orders  in  council  of  January  0,  1863,  and  in  our  act  of  congress  of 
IHM,  have  been  accepted  as  obligatory  rules  by  more  than  thirty  of  the  principal  commercial 
states  of  the  world.    The  Scotia,  14  Wall.,  170. 

$^  2848.  The  courts  of  this  country  take  judicial  notice  of  all  other  nations  and  their  seals  of 
state,  but  not  of  their  inferior  departments  and  their  officers  and  seals.  Schoerken  v.  Swift 
and  Courtney  and  Beecher  Co.,  19  Blatch.,  209. 

§»  2:149.  The  court  cannot  officially  take  notice  that  the  ''  I.  &  C.  Central  R.  R,'*  in  a  bill  of 
lading,  means  the  Columbus  &  Indianapolis  Railway.  Dixon  v.  Columbus  &  Indianapolis 
R'y  Co.,  4Bi88.,  187. 

^  23d0.  While  courts  must,  ex  offlcio,  take  notice  of  distances  between  well-known  geo- 
graphical points  in  the  United  States,  they  cannot  notice  how  long  it  takes  an  express  company 
to  carry  between  such  points.    Rice  v.  Montgomery,  4  Biss.,  75. 

^  23«>1.  The  court  will  not  take  judicial  notice  of  the  time  it  takes  for  the  cars  to  travel 
from  one  city  to  another,  nor  the  number  of  mails.    Wiggins  v.  Burkham,  10  Wall.,  129. 

^  23o2.  The  supreme  court  cannot  take  judicial  notice  of  law  (wutnerships,  or  other  private 
relations  between  members  of  the  bar.  And  therefore  service  of  citation  on  writ  of  error  on 
the  partner  of  the  defendant's  attorney  of  record  is  not  sufficient.  Bacon  v.  Hart,  1  Black,  88. 
§  2853.  A  court  cannot  take  judicial  notice  of  the  pendency  of  bankruptcy  proceedings  in 
another  court,  however  seriously  they  may  affect  the  rights  of  the  parties  in  the  suit  before  it. 
Eyster  v.  Gaff,  1  Otto,  521. 

^  23o4.  The  court  cannot  take  judicial  notice  that  a  certain  case  is  the  one  pleaded  in  the 
answer.    Lownsdale  v.  City  of  Portland,  Deady,  1. 

XVI.  Land  Titles. 

S  2U5.  In  general. —  The  record  in  the  volume  kept  at  the  general  land  office  at  Washing- 
too,  for  the  recording  of  patents  of  the  United  States,  issued  upon  California  confirmed  Mexi- 
can grsLntB,  is  evidence  of  the  grant  of  equal  dignity  with  the  patent  itself.  If  the  instrument, 
as  recorded,  is  sufficient  on  its  face  to  pass  the  title,  it  is  presumed  that  the  grant  was  actually 
made;  bat  if  not  sufficient  no  such  presumption  arises.  McOarrahan  v.  Mining  Co.,  6  Otto. 
816.     flee  ^g  242,  890,  888.  900,  007,  1015,  1292,  1606,  1626,  1661.  1861.  1807,  1003,  2062. 

g  2SM.  In  order  to  show  the  boundaries  of  a  g^^ant,  other  adjoining  grants  may  be  received 
in  e-ridesoe  if  they  tend  to  show  such  boundaries.    Polk  v.  Robertson,*  1  Overt  (Tenn.),  4^6. 
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§  2857.  In  certain  civil  and  criminal  suits  by  the  government  against  persons  for  trespassing 
upon  its  timber  lands,  the  court  held  that  the  official  plats  and  books  in  the  office  of  the  regis- 
ter of  the  United  States  land  office,  produced  and  explained  by  that  officer,  were  admissible  in 
evidence,  on  the  part  of  the  government,  as  tending  to  prove  that  the  lands  in  question  had 
not  been  sold  by  the  United  States.  These  official  records,  in  connection  with  the  testimony 
of  the  register,  showing  that  the  locus  in  quo  was  vacant  land  which  had  never  been  disposed 
of  by  the  govermnent,  were  held  sufficient  prima  facie  to  establish  that  fact.  The  govern- 
ment having  proved  the  trespass,  and  the  defendants  having  introduced  no  evidence  of  right 
or  title,  parol  evidence  on  their  part  was  held  inadmissible  to  pi-ove  that  the  locus  in  quo  was 
'' swamp"  land  within  the  meaning  of  the  swamp  land  grant.  Bly  v.  United  States,  4  Dill., 
464. 

§  2358.  The  state  of  North  Carolina  having  no  power,  after  the  act  ceding  lands  to  the 
United  States,  to  make  a  grant  to  lands  in  the  ceded  territory,  unless  where  some  incipient 
right  had  previously  existed,  it  is  competent  for  the  com*t  to  inquire,  in  case  of  a  grant  made 
of  such  lands  after  the  cession  act,  whether  there  was  an  entry  previous  to  the  cession,  or 
whether  the  warrant  was  a  forgery.  This  must  be  ascertained  by  legal  evidence,  such  as 
would  be  competent  on  a  scire  facias  by  the  state  to  repeal  a  grant,  or  such  as  might  be  re- 
ceivable in  equity.  Copies  of  warrants  of  the  same  numbers  as  those  upon  which  the  grant 
was  based  are  not  admissible  for  this  purpose.  (This  last  proposition  was  overruled  on  error 
in  5  Wheat.,  293.)    Polk  v,  Windel,*  2  Overt.  (Tenn.),  438. 

§  2359.  A  paper  acknowledging  the  receipt  of  a  certain  sum  in  part  payment  for  a  military 
warrant  is  not  of  itself  evidence  of  an  assignment  of  the  warrant.  Receipt  not  Evidence  of 
Assignment,*  2  Op.  Att'y  Oen'l,  56. 

§  2880.  If,  under  the  laws  of  Virginia,  the  warrant  must  be  in  the  office  of  the  surveyor  at 
the  time  the  sm-vey  is  made,  his  certificate  which  states  that  the  survey  was  made  by  virtue 
of  the  governor's  warrant,  and  agreeably  to  his  majesty's  royal  proclamation  of  1763.  is  suffi- 
cient evidence  that  the  warrant  was  in  his  possession  at  that  time.  Craig  v.  Bradford,  3 
Wheat,  5»4. 

§  2861.  A  certificate  of  the  commissioners  of  Virginia  appointed  under  the  law  of  that  state 
to  adjust  the  claims  for  settlement  and  pre-emption  rights,  being  ex  parte,  is  not  e\'idence  to 
prove  that  the  holder  was  a  prior  settler  to  one  known  by  him  to  be  a  claimant  of  the  land 
and  who  had  no  notice  of  the  obtaining  of  the  certificate.    Swan  v.  Hughes,  1  Wash.,  216. 

§  2862.  A  warrant  issued  to  another  than  the  parties  to  the  suit  is  not  admissible  in  evidence. 
James  v,  Stookey,  2  Wash.,  189. 

§  2868.  An  office  copy  of  an  abstract  of  the  warrants  on  which  a  survey  and  grant  were 
founded  (the  original  book  of  entries  being  lost)  is  competent  evidence  to  prove  the  fact  of  the 
existence  of  the  entries  therein  specified,  because  it  is  expressly  made  evidence  by  the  act  of 
September  21,  1801.  But  it  is  not  evidence  to  disprove  other  entries  alleged  to  be  spurious. 
Such  a  negative  effect  can  only  be  given  to  the  production  of  the  whole  abstract,  from  which 
the  court  may  by  inspection  ascertain  the  fact  of  the  non-existence  of  the  contested  entries ; 
or  from  an  examination  of  the  keeper  of  that  document  as  an  ordinary  witness,  or  inspection 
of  it  under  a  commission.  But  certificates  from  the  secretary's  office  of  the  state  of  warrants 
and  grants,  introduced  to  prove  that,  on  the  entries  of  the  dates  specified  as  the  dates  of  the 
contested  entries,  other  warrants  issued  and  other  grants  were  obtained  in  the  names  of  va- 
rious individuals,  but  none  to  the  person  claiming  under  the  contested  entries,  is  competent 
circumstantial  evidence.  But  parol  evidence  of  the  rejection  of  the  return  of  the  warrants 
and  locations  by  a  subsequent  entry-taker  is  immaterial.    Polk  v,  Wendell,  5  Wheat.,  293. 

^  2864.  Under  the  land  laws  of  Texas  a  power  of  attorney  from  a  grantee  to  obtain  possession 
and  title,  and  a  power  of  substitution  executed  pursuant  to  the  power  of  attorney,  form  a  part 
of  the  title  papers  to  land  and  are  part  of  the  public  archives,  and  are  admissible  in  evidence  if 
properly  authenticated.     Hanrick  v.  Barton,*  16  Wall.,  166. 

§  2865.  Surveys. —  The  certificate  and  return  of  a  private  surveyor  is  a  private  paper,  and 
not  prima  fade  evidence  of  the  facts  it  contains,  like  that  of  an  official  surveyor.  United  States 
V.  Hanson,  16  Pet.,  196.    See  §  1015. 

§  2866.  A  casual  phrase  in  a  letter  of  a  purveyor  accompanying  a  survey  cannot  be  admitted 
in  evidence  to  contradict  the  field-notes  of  the  survey.  United  States  v.  D'Auterieve,  15 
How.,  14. 

g.2867.  Tlie  plat  and  certificate  of  survey  annexed  to  a  patent  may  be  admitted  in  evidence ; 
also  a  copy  of  the  entry  on  which  the  survey  was  made.  Likewise  a  general  plan  and  survey, 
made  prior  to  the  plaintiff's  entry,  by  authority,  and  in  conformity  with  an  act  of  the  legisla- 
ture, may  be  submitted,  with  the  other  evidence,  to  avail  as  much  as  it  may  in  ascertaining  the 
boundary.  But  a  demarcation,  or  private  survey,  made  by  direction  of  a  party  interested 
under  the  grant,  is  not  admissible  for  the  purpose  of  ascertaining  the  land  contained  in  the  grant. 
Blake  v.  Doherty,  5  Wheat,,  359. 
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§  2868.  A  survey  made  in  another  suit  between  the  same  parties  respecting  the  same  land, 
and  on  due  notice,  may  be  received  in  evidence  in  a  suit  to  recover  the  land.  Ellicott  v.  Pearl, 
1  McL.,  206. 

§  2369.  The  certificate  of  a  public  officer,  stating  that  on  a  certain  day,  now  twenty  years 
past,  a  certain  piece  of  land  was  regularly  surveyed,  cannot  be  discredited  by  the  unsuccessful 
attempt  of  a  stranger  to  find  all  the  corners  to  the  land.    Brown  v.  Galloway,  Pet,  C.  C,  291. 

|i5  2870.  A  survey  made  by  a  deputy  surveyor  out  of  the  district  for  which  he  was  appointed, 
although  made  under  the  special  authority  of  the  surveyor-general,  not  being  a  legal  survey, 
cannot  be  used  in  evidence  as  such,  nor  as  evidence  per  se  to  show  the  location  of  the  warrant, 
because  made  on  ex  parte  evidence.  But  the  surveyor  mky  use  it  as  a  memorandum  to  show 
the  jury  how  the  land  might  be  located  from  the  calls  of  the  warrant.  Gordon  v.  Kerr,  1 
Wash..  822. 

§  2871.  A  diagram  offered  to  show  boundaries  and  the  situation  of  land,  not  made  under 
the  authority  of  the  court,  cannot  be  received.    James  v.  Stookey,*  1  Wash.,  880. 

§  28  <  2.  An  ex  parte  survey  and  location  of  the  exterior  boundaries  of  a  rejected  Mexican 
grant,  made  in  pursuance  of  the  directions  of  the  commissioner  of  the  general  land  office,  many 
years  after  all  the  lands  had  been  officially  surveyed,  and  nearly  all  disposed  of  by  patents, 
cannot  be  received  in  evidence  for  the  government  in  a  suit  to  vacate  and  annul  a  patent. 
United  States  v.  Central  Pacific  R.  Co.,  11  Fed.  R.,  449. 

§  2878.  An  extract  from  the  surveyor-general's  books  is  not  admissible  in  evidence.  Griffith 
r.  Evans,  Pet.  C.  C,  166. 

1$  2874.  Ex  parte  proceedings  of  a  board  of  property,  declaring  a  survey  to  be  void,  cannot 
be  received  in  evidence  as  against  a  regularly  issued  patent.  Griffith  v.  Evans,  Pet.  C.  C,  166 ; 
Griffith  V.  Tunckhouser,  Pet,  C.  C,  418. 

§  2875.  Courses  and  distances  laid  down  in  a  survey,  especially  if  ancient,  are  not  conclusive ; 
but  are  liable  to  be  changed  by  oral  proof  or  other  evidence  tending  to  prove  that  the  docu- 
mentary lines  are  those  not  actually  run.    Conn  v.  Penn,  Pet.  C.  C,  496. 

§  2878.  The  certificate  of  the  surveyor-general  of  Florida,  when  it  was  a  Spanish  province, 
is  prima  facie  evidence  that  the  survey  was  made  by  him,  and  entitles  the  paper  to  be  read. 
United  States  r.  Breward,  16  Pet.,  143. 

§  2377.  A  paper  returned  by  the  deputy  surveyor  into  the  land  office,  and  there  accepted  as 
a  survey  of  a  tract  of  land,  purporting  to  return  a  draft  of  a  tract  said  to  have  been  surveyed 
by  a  certain  assistant,  and  certifying  that  upon  examination  of  the  ground  the  survey  appeared 
to  have  been  made  as  above  stated,  which  paper  was  objected  to  because  it  spoke  of  a  survey 
merely  from  hearsay,  was  received  in  evidence,  though  the  court  considered  it  open  to  the 
objections  urged,  no  right  of  any  third  person  appearing  to  have  inter  (rened,  and  it  being  per- 
missible for  the  party  to  follow  up  this  evidence  by  proof  of  an  actual  survey.  Dubois  v,  New- 
man, 4  Wash.,  74. 

§  2378.  Exi)lauatory  notes  of  a  surveyor  appointed  by  order  of  the  court  to  retrace  and  plot 
tht'  lines  of  certain  land  in  dispute  are  evidence  only  so  far  as  they  relate  to  the  lines  and  marks 
on  the  ground,  and  other  matters  intended  to  explain  his  own  work.  They  are  not  evidence 
to  prove  possession.     Lanning  r.  Case,  4  Wash.,  169.  , 

g  2879.  The  making  of  a  survey  and  issuing  of  a  grant  upon  the  entry  of  A.  in  the  name  of 
B..  calling  him  the  assignee  of  A.,  is  prima  facie  evidence  that  B.  is  the  owner  of  the  entry. 
Ross  r.  Reed,  1  Wheat.,  482. 

§  2880.  To  prove  that  land  for  which  a  patent  has  been  granted  was  covered  by  prior  entries 
and  surveys,  the  testimony  of  the  county  surveyors  who  profess  to  speak  from  their  own 
knowledge  of  the  lands  in  their  capacity  of  surveyors,  as  well  as  officially,  as  to  surve3rB  re- 
corded in  their  office ;  annexing  to  their  depositions  a  connected  map  of  certain  surveys  so 
recorded  to  show  the  situation  of  the  land,  and  swearing  that  the  land  contained  in  this  map 
C3verB  the  land  in  question,  is  good  evidence,  without  producing  the  separate  surveys.  But 
their  beliefs  as  to  patents  having  been  issued  is  not  evidence,  as  the  i)atents  should  be  pro- 
duced.   Jones  V.  Bache,  8  Wash.,  199. 

g  2881*  The  plat  and  certificate  of  survey  may  be  resorted  to  £o  show  a  mistake  in  the  calls 
of  a  grant.     Dallum  v,  Breckenridge,*  1  Cooke,  152. 

•  g  2 is 82.  Where  a  claim  to  land  in  California,  through  a  grant  from  the  Mexican  govern- 
ment, is  supported  by  pai'ol  evidence  of  the  grant,  without  any  proof  of  survey  and  possession, 
the  grant  is  not  sufficiently  authenticated.     United  States  v,  Castro,  24  How.,  846. 

)$  2888*  Patents.—  Under  the  legislation  of  congress  in  reference  to  the  public  lan(]|^,  the 
patent  is  the  superior  and  conclusive  evidence  of  legal  title.  An  entry,  standing  alone,  is  no 
evidence  of  a  legal  title,  when  opposed  by  a  patent  for  the  same  land.  Bagnell  v.  Broderick, 
13  Pet.,  486.    See  §§  900, 1661. 

tS  2884.  For  the  purpose  of  showing  the  consideration  on  which  a  patent  is  founded,  and  the 
authority  by  which  it  is  issued,  the  recitals  are  indisputable ;  but  standing  alone  they  do  not 
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furnish  sufficient  evidence  to  establish  that  the  title  can  take  an  earlier  date  than  the  patent 
and  thereby  overreach  an  elder  title.    Marsh  v.  Brooks,  8  How.,  223, 

§  2885.  An  entry  on  the  books  of  the  land  office,  that  the  balance  of  the  purchase  money  for 
a  piece  of  land  had  been  paid  by  the  person  to  whom  a  patent  had  issued,  is  evidence  that  a 
patent  did  issue,  though  it  is  not  produced.    Willis  v,  Bucher,  8  Wash.,  369. 

§  2386.  A  memorandum  on  the  margin  of  the  record  of  a  patent  cannot  be  received  in  evi- 
dence to  contradict  the  record,  where  it  is  not  known  by  whom  it  was  made,  nor  when.  Bran- 
son V.  Wirth,  17  WaU.,  82. 

§  2887.  Where  the  plaintiff  claims  under  a  patent,  evidence,  on  the  part  of  the  defendant,  of 
entries  made  by  other  and  third  pei^sons  subsequently  to  the  date  of  the  plaintiffs  patent,  fiT 
the  purpose  of  proving  a  general  opinion  that  the  lands  in  question  were  vacant  at  the  date  of 
such  entries,  and  to  disprove  notice  to  the  defendant  of  the  identity  of  the  plaintifPs  claim, 
when  he  made  his  entries,  has  no  tendency  to  disprove  such  notice.  Stringer  v.  Toung,  3 
Pet.,  820. 

§  2888.  In  Virginia,  a  patent  establishes  the  performance  of  every  prerequisite  to  the  com- 
pletion of  the  title,  and  no  inquiry  into*  the  regularity  of  those  preliminary  measuree  is  made 
.  in  a  trial  at  law.    Ibid. 

§  2889.  An  alteration  in  the  date  of  the  title  in  form  of  a  grant  is,  unless  explained,  a 
ground  of  suspicion.    United  States  t;.  Galbraith,  2  Black,  394. 

g  2890.  Where  a  title  is  confirmed  under  an  act  of  congress,  a  subsequent  patent  is  only 
documentary  evidence.    Morrow  r.  Whitney,  5  Otto,  551. 

§  2891.  An  objection  to  the  admission jDf  a  patent  in  evidence,  in  an  action  of  ejectment, 
because  the  name  of  the  patentee  appeared  to  have  been  altered  by  scratching  out  a  dot  over 
the  letter  t,  which  made  the  name  Bogardus  instead  of  Bogardies,  was  ovenniled  by  the  court 
on  the  ground  that  the  alteration  was  immaterial  and  did  not  appear  to  have  been  made  since 
the  patent  came  into  possession  of  the  patentee.    Morgan  v.  Curtenius,  4  McL.,  366. 

§  2892.  A  patent  for  land  in  Pennsylvania  is  held  to  be  evidence  of  the  regularity  of  the 
proceedings  antecedent  to  the  consummation  of  the  title,  until  the  contrary  is  proved  by  the 
party  attempting  to  impeach  its  validity.    Brown  r.  Galloway,  Pet.  C.  C,  291. 

§  2893.  The  act  of  March  8,  1843,  relating  to  exemplifications  of  records  of  the  general  land 
office,  does  not  dispense  with  the  signing  and  countersigning  of  patents.  McGarrahan  r. 
Mining  Co.,  6  Otto,  816. 

§  2894.  Entries  made  by  other  persons  subsequently  to  a  patent  under  which  a  party  claims 
cannot  affect  his  title,  and  evidence  of  such  entries  is  irrelevant  for  such  a  purpose.  Stringer 
V.  Young,  8  Pet,  320. 

§  2895.  Spanish  and  Mexican  titles.—  Upon  an  application,  under  the  acts  of  congress,  for 
confirmation  of  title  to  land  in  Louisiana,  the  fact  that  the  applicant  had  the  requisite  amount 
of  property,  having  been  passed  upon  by  the  officer  deciding  upon  the  application,  did  not  have 
to  be  proved.    Chouteau  v.  United  States,  9  Pet.,  147.    See  §  907. 

§  2896.  Though  the  signatures  to  a  grant  present  a  suspicious  appearance,  and  the  expediente 
which  might  have  dispelled  or  confirmed  doubts  as  to  the  authenticity  of  the  grant  has  been 
lost  while  in  the  custody  of  an  officer  to  whom  such  documents  are  not  usually  intrusted,  yet 
the  grant  will  be  confirmed  upon  the  positive  testimony  of  witnesses  that  they  saw  it  executed, 
and  that  it  was  drawn  by  one  of  them.    United  States  v.  Rico,  Hoff.,  161. 

§  2897.  A  land  grant  in  California,  unsupported  by  evidence  from  the  archives,  or  by  proof 
of  occupation,  must  appear  suspicious.  But  even  in  such  cases  the  court  cannot,  in  the  f^ce 
of  uncontradicted  testimony  of  unimpeached  witnesses,  substitute  its  own  suspicions  for  proofs. 
Pico  V.  United  States,  Hoflf.,  188. 

j^  2898.  When  a  grant  for  land  in  California  is  presented,  of  which  tlie  archives  contain  no 
record,  and  of  which  no  possession  has  been  taken,  and  to  which  no  claim  of  ownership  has 
been  asserted  diu*ing  the  former  government,  these  facts  raise  a  suspicion  that  it  has  been 
fabricated  since  the  change  of  government.    Palmer  v.  United  States,  Hoff.,  249. 

§  2399.  In  land  claims  in  California  it  is  held  that  evidence  from  the  archives  is  more  satis- 
factory than  the  production  of  an  alleged  original  title,  because  such  evidence  iB  less  easily 
forged.    United  States  v,  Rodriguez,  Hoff.,  170. 

§  2400.  A  patent  from  the  United  States  to  land  in  Missouri,  issued  to  one  whose  claim  under 
the  Spanish  government  had  been  confirmed  by  the  board  of  commissioners,  is  conclusive  evi< 
dence  that  the  grantee  was  the  owner  of  the  title  confirmed,  and  that  he  liad  the  oldest  and 
best  claim  to  the  land,  as  against  every  other  claimant  under  the  Spanish  government.  Landes 
V,  Brant,  10  How.,  348. 

§  2401.  A  patent  issued  by  the  United  States  upon  the  confirmation  of  a  Spanish  or  Mexican 
claim  is  record  evidence  of  the  action  of  the  government  upon  the  title  of  the  claimant.  It  is 
evidence  that  the  claim  was  valid  under  the  laws  of  the  former  government ;  that  it  was  entitle  J 
^o  recognition  and  protection  by  stipulation  of  the  treaty,  and  might  have  been  located  imder 
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the  former  goTernment,  and  is  correctly  located  now  so  as  to  embrace  the  premises  as  they  are 
surveyed  and  described.  And  as  against  the  government  and  all  parties  claiming  under  it  by 
title  subsequent,  this  record,  so  long  as  it  remains  unvacated,  is  conclusive.  Beard  v.  Federy, 
3  Wall.,  478. 

§  2402.  A.  presented  a  claim  to  the  board  of  commissioners  established  by  congress  at  St.  Louis 
for  settling  French  and  Spanish  land  claims.  He  described  the  land  as  "  formerly  the  property 
of*'  B.  The  minutes  of  the  board  showed  that  A.,  as  "  assignee/'  had  presented  a  claim,  and 
that  the  board  had  granted  the  land  to  the  "  representatives  "  of  B.  The  formula  "  legal  repre- 
sentatives "  was  used  by  the  board  to  embrace  representatives  of  the  original  grantee  by  contract, 
that  is,  assignees,  as  well  as  by  operation  of  law.  A.  and  his  family  had  for  many  years 
been  in  possession  of  the  land  and  cultivated  it.  It  was  held  that  these  facts  were  evidence 
of  an  assignment  from  B.  to  A.,  and  should  be  left  to  the  jury.  Hogan  v.  Page,  2  Wall., 
605. 

g  2408.  Under  the  act  of  congress  of  May  28,  1828,  relating  to  land  ckims  in  Florida,  a 
grant  by  the  Spanish  officers  is  evidence  of  the  facts  stated  in  it  and  that  it  was  issued  by  com- 
petent authority.    United  States  v,  Arredondo,  6  Pet.,  691. 

§  2404.  A  Mexican  land  claim  will  not  be  confirmed  unless  there  is  record  evidence  to  sup- 
port it.    Romero  v.  United  States,  1  Wall.,  721. 

g  3405.  Where  the  preliminary  proceedings  to  the  issue  of  a  Mexican  grant  in  colonization 
are  produced  from  the  archives  of  the  former  government,  proof  of  the  signatures  of  the 
grantor  and  attesting  secretary  will,  on  appeal,  be  deemed  sufficient  by  the  supreme  court  to 
prove  the  genuineness  and  due  execution  of  the  grant,  no  objection  to  its  sufficiency  having 
been  taken  in  the  first  instance  before  one  of  the  inferior  tribunals.  United  States  v,  Yorba, 
1  Wall.,  412. 

•^  240(>.  A  copy  of  a  paper  certified  by  the  register  of  the  land  office  in  Louisiana  to  have 
been  taken  from  one  of  the  records  of  his  office,  which  paper  is  nothing  more  than  the  pre- 
amble usually  inserted  in  Spanish  grants,  and  contains  no  words  of  gi'ant,  is  no  evidence  of 
title.    United  States  v.  Le  Blanc,  12  How.,  435. 

g  2!407.  Although  the  signatures  of  the  officials  to  the  documents  making  up  a  Mexican  land 
grant  are  genuine,  the  official  character  of  the  signers  is  of  no  avail,  if  the  fact  certified  be 
proved  false  aliunde.    United  States  v,  Galbraith,  2  Black,  804. 

§  240S.  Documents  showing  a  grant  of  land  in  California  by  Spanish  public  officers,  pur- 
porting to  be  made  by  them  in  their  official  capacity,  are  prima  facie  evidence  of  the  power 
of  the  officers  to  make  the  grant.    United  States  v.  Peralta,  10  How.,  843. 

§  2409.  Ejectment.— In  ejectment  or  trespass  quare  dausum  f regit,  receipt  of  rent  and  pay- 
ment of  taxes  is  prima  facie  evidence  of  title.    Burt  v,  Panjaud,  0  Otto,  180.    See  §  242. 

g  2410.  Where,  in  an  action  of  ejectment,  by  entering  into  the  consent  rule  under  a  special 
rule  of  court,  the  defendants  are  bound  to  admit  upon  the  trial  that  they  are  in  possession  of 
the  land  claimed  by  the  plaintiff,  and  the  boundaries  of  the  plaintiff 's  patent  are  set  out  in 
the  declaration,  the  proof  of  such  boundaries  may  be  dispensed  with.  Dunn  v.  Games,  1 
McL.,  821. 

§2411.  In  an  action  of  ejectment,  or  of  trespass  quare  dausum  f  regit,  possession  by  the  * 
plaintiff,  at  the  time  of  eviction,  is  prim^  facie  evidence  of  the  legal  title,  and  as  against  a 
mere  trespasser  it  is  sufficient.    And  it  is  more  appropriate  as  evidence  of  a  superior  right  of 
posBesBion  under  the  acts  of  congress,  which  respect  the  location  and  occupation  of  mining 
c!aims  upon  the  lands  of  the  United  States.     Campbell  v.  Rankin,  0  Otto,  261. 

*§  2412.  In  ejectment,  the  plaintiff  must  show  a  right  of  entry.  If  he  proves  twenty  years' 
ponession,  or  the  seizin  of  his  ancestor,  and  a  descent  cast,  it  is  in  general  sufficient  prima 
facie,  unless  the  defendant  shows  a  better  right.  If  the  defendant  relies  upon  the  original 
title  of  the  proprietary,  he  must  show  it  to  be  a  subsisting  title,  either  in  the  proprietary,  or 
some  one  claiming  regularly  under  him.    Hylton  v.  Brown,  1  Wash.,  204. 

g  2418.  In  an  action  of  ejectment  a  corporation  plaintiff  has  a  right  to  show  a  vested  legal 
title,  no  matter  how,  if  it  was  fairly  acquired,  or  through  whom  it  may  have  been  derived. 
New  York  Dry  Dock  v.  Hicks,*  5  McL.,  111. 

^2414.  In  an  action  of  ejectment,  parol  evidence  of  a  witness,  who  was  not  present  at  the 
surv^-  returned  in  the  cause,  to  establish  the  fact  that  the  lessor  of  the  plaintiff  was,  at  a  cer- 
tv^in  time,  in  pos.ses5ion  of  the  land,  designated  by  certain  linos  and  letters  on  the  plot,  and  de- 
manded in  the  action  under  claim  of  title,  is  competent  and  admissible.  Greenleaf  v.  Birth,* 
5  Pet.,  132. 

S^  241 'J.  An  agreement  signed  by  the  lessor  of  the  plaintiff  in  an  action  of  ejectment,  for  the 
sale  and  conveyance  of  the  land  to  the  defendant,  cannot  be  given  in  evidence,  as  it  is  at  most 
only  evidence  of  an  equitable  title.    Willink  v.  Miles,  Pet.  C.  C,  420. 

g  2410.  In  an  ejectment  suit,  a  deed  made  after  the  institution  of  the  suit,  purporting  to 
correct  mistakes  in  the  calls  of  a  former  deed,  is  not  admissible  in  evidence;  as  the  pl^ntiff 
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must  recover,  if  at  all,  upon  the  state  of  his  title  as  it  subsisted  at  the  commencement  of  the 
suit.    Johnston  v.  Jones,  1  Black,  210. 

§  2417.  Where  two  lots  are  conveyed  to  different  persons  and  described  with  reference  to  a 
recorded  plat,  the  boundaries  of  the  lots  being  incapable 'of  location  without  such  reference,  in 
a  suit  in  ejectment  by  the  owner  of  one  of  the  lots  against  the  owner  of  the  other  for  land 
claimed  as  an  accretion  to  plaintiff's  lot,  the  original  of  the  recorded  plat  cannot  be  admitted 
in  evidence  to  contradict  the  recorded  plat.  It  is  not  material  that  the  plat,  as  recorded,  does 
not  conform  in  all  respects  to  the  requirements  of  the  statutes,  the  omission  not  being  such  as 
to  invalidate  the  deeds.    Jones  v.  Johnston,  18  How.,  150. 

§  2418.  Plaintiff  in  ejectment,  where- title  is  derived  from  a  sale  oh  execution,  cannot  give  evi- 
dence to  enlarge  the  legal  estate  taken  by  this  debtor  as  trustee  in  the  deed  into  a  beneficial 
interest  by  proofs  that  the  trusts  in  the  deed  were  void.  Lessee  of  Smith  v.  McCann,  34  How., 
899. 

§  ^419.  The  defendant  in  an  execution  under  which  his  land  has  been  sold  cannot,  when 
sued  in  ejectment  by  the  purchaser  at  the  execution  sale,  be  permitted  to  prove  that  his  title 
at  the  time  of  the  sale  was  merely  equitabler  or  was  for  any  other  reason  defective.  Cooper 
V.  Galbraith,  3  Waah.,  546. 

g  2420.  If  one  bring  a  suit  to  recover  land  conveyed  by  him  to  the  defendant  while  the  pUunt- 
iff  was  an  infant,  a  lease  taken  of  a  part  of  the  land  from  the  defendant  by  him,  after  attain- 
ing his  majority,  for  a  partnersliip  of  which  he  is  a  member,  is  evidence  of  an  affirmance  of 
his  deed,  though  not  covering  the  part  of  the  tract  sought  to  be  recovered.  Irvine  v,  Irvine,  9 
WaU.,  617. 

§  2421.  The  return  by  the  marshal  to  a  writ  of  fieri  faciaSy  made  after  the  commenoement 
of  an  ejectment  suit  against  the  purchaser  under  the  marshal's  sale,  is  admissible  in  evidence 
to  show  title  at  the  commencement  of  the  suit,  where  by  the  local  law  the  sale  and  not  the  re- 
turn passes  the.  title.    Remington  v.  linthicum,  14  Pet.,  84. 

§  2422.  In  a  writ  of  right,  the  demandant  has  a  right  to  introduce  his  evidence,  if  compe- 
tent, and  it  is  error  to  exclude  it  because  the  same  evidence,  in  other  suits  by  the  same  de^ 
mandant  against  tenants  of  land  in  the  same  manor,  has  been  held  to  be  insufficient  to  establish 
his  legal  title.  The  court  cannot  judicially  know  what  the  legal  effect  of  the  evidence  will 
be  upon  the  demandant's  title,  until  it  has  been  received.  Bradstreet  v.  Thomas,  12  Pet., 
174. 

§  2428.  In  ejectment,  where  the  plaintiff  claimed  under  the  act  of  congress  of  June  10,  18S2, 
granting  lands  to  the  state  of  Missouri  in  aid  of  certain  railroads,  and  the  defendant  claimed 
under  the  "  swamp  land  grant"  of  1850,  it  was  ruled  that  the  defendant  might  introduce  wit- 
nesses to  show  that  the  land  was  swamp  and  overflowed  within  the  meaning  of  the  act.  Bail- 
road  Company  v.  Smith,  9  Wall.,  95. 

§  2424.  Limitatiojis. —  If  a  defendant  in  ejectment,  or  the  person  under  whom  he  claims, 
has  been  in  possession  more  than  twenty  years,  claiming  the  premises  as  his  own,  and  without 
recognizing  the  title  of  the  plaintiff  or  liis  lessor,  and  originally  entered  under  claim  of  right, 
the  jury  may  infer  that  the  possession  has  been  adverse.  Wilkesv.  EUliot,  &Cr.  C.  C,  611.  See 
§  246. 

§  2425.  Under  the  limitation  laws  of  Illinois,  declaring  in  substance  that  whoever  has  re- 
sided on  a  tract  of  land  for  a  period  of  seven  successive  years  prior  to  the  commencement  of  an 
action  of  ejectment,  having  a  connected  title  in  law  or  in  equity,  deducible  of  record  from  the 
state  or  the  United  States,  can  plead  the  [possession  in  bar  of  the  suit,  it  is  not  necessary  that 
the  entire  title  of  the  defendant  be  evidenced  by  acts  of  record.  If  the  sourceor  foundation  of 
the  title  is  of  record,  it  is  available  to  every  person  clainung  under  it  who  can  connect  himself 
with  it  by  such  evidence  as  applies  to  the  nature  of  the  right  set  up,  Dolton  v.  Cain,- 14  Wall., 
472. 

§  2426.  Possession  of  land  under  a  claim  of  title  for  a  sufficient  length  of  time  to  afford  a  bar 
by  the  statute  of  limitations  is,  in  the  absence  of  conflicting  evidence  to  remove  the  bar,  con- 
clusive evidence  that  a  recovery  obtained  against  the  person  in  possession  was  not  by  para- 
mount title,  when  a  suit  is  brought  upon  a  covenant  against  incumbrances,  on  account  of  such 
recovery.    Somerville  v,  Hamilton,  4  Wheat.,  230. 

§  2427.  The  uninterrupted  payment  of  taxes  on  a  lot  for  tw^enty-four  successive  years  is 
strong  evidence  of  a  claim  of  right  to  it.     Ewing  v.  Burnet,  11  Pet.^  41. 

§  242S.  Where  acts  of  ownership  liave  been  done  upon  land,  which,,  from  their  nature,  indi- 
pate  a  notorious  claim  of  property  in  it,  and  are  continued  for  twenty-one  years,  with  the 
l^owledge  of  an  adverse  claimant,  without  interruption  or  an  adv«^e  entry  by  him  during 
the  whole  time,  such  acts  are  evidence  of  an  ouster  of  a  former  owner,  and  an  actual  adverse 
possession  against  him.    Ibid. 

§  2429.  length  of  possession  and  payment  of  taxes,  and  the  absence  of  notice  to  quit,  may 
t)e  giyen  \o  the  jury  as  evidence  conducing  to  prove  title.    Greenleaf  v.  Birth,  9  Pet.y  292. 
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§  2430.  Open  and  notorious  adverse  possession  is  evidence  of  notice ;  not  of  the  adverse 

holding  only,  but  the  title  under  which  the  possession  is  held.    Landes  v.  Brant,  10  How.,  848. 

§  2431.  The  recital  in  a  conveyance  by  notarial  act,  in  Louisiana,  that  possession  has  been 

delivered,  is  not  evidence  of  that  corporeal  possession  which  is  the  foundation  of  a  prescript- 

ive  right.    Anderson  v.  Bock,  15  How.,  328. 

§  2432.  Miscellaneoas  —  Deeds,  leases,  etc.—  In  an  action  of  assumpsUy  for  use  and  occu- 
pation, the  plaintiflTs  witness  testified  that  when  the  demand  for  rent  was  made  the  defend- 
ant said  he  had  paid  it  by  a  chec^k  of  a  certain  date,  on  a  certain  bank.  Such  a  check,  with 
the  bank's  canceling  mark  upon  it,  payable  to  the  plaintiff  or  bearer,  and  the  defendant's 
check-book,  with  a  margin  corresponding  with  the  check  in  amount,  name  and  date,  and  the 
words  "  on  account  of  rent,"  were  excluded  when  offered  as  evidence  of  payment.  Lowe  r. 
McClery,  8  Cr.  C.  C,  254.    See  ^g  890,  1015,  1292,  1661, 1867. 

g  2488.  If  a  lessor  receive  rent  from  an  under-tenant  of  a  part  of  the  premises,  it  is  no  evi- 
dence of  his  assent  to  an  abandonment  by  the  lessee.    Slacum  v.  Brown,  5  Cr.  C.  C,  815. 

§  2434.  A  lease  for  ninety-nine  years,  not  acknowledged  nor  recorded,  may  be  used  as  evi- 
dence of  the  rate  of  renting  in  an  action  for  use  and  occupation.  Brohawn  v.  Van  Ness,  1  Cr. 
C.  C,  866. 

§  2485.  An  inquest  of  office,  filed  by  the  attorney-general,  claiming  land  aa  an  escheat  to 
the  commonwealth,  upon  which  a  judgment  has  been  rendered  and  a  writ  of  seizin  executed, 
is  evidence  that  the  owner  died  without  heirs.  But  it  is  not  conclusive  against  the  tenant 
unless  he  was  a  party  or  privy  to  the  proceeding.    Stokes  v.  Dawes,  4  Mason,  268. 

§  8488.  A  court  of  equity  in  directing  an  issue  of  quantum  damnificatuB  for  breach  of  cov- 
enants of  seizin  in  a  deed  mentioning  so  many  acres,  **  more  or  less,"  will  direct  that  the  de- 
fendant be  permitted  to  give  in  evidence,  in  diminution  or  opposition  to  the  damages,  the 
value  of  the  land  over  and  above  the  quantity  mentioned  in  the  deed.  Thomas  v.  Perry,  Pet. 
C.  C,  49. 

§  243  7.  In  an  action  on  a  covenant  of  seizin,  in  order  to  prove  that  the  survey  on  which  the 
patent  granting  the  land  to  the  defendants  was  issued  could  not  have  been  made,  the  plaintiffs 
produced  two  other  surveys  made  by  the  same  person,  which  were  said  to  have  been  com- 
pleted only  two  days  succeeding  the  completion  of  the  survey  of  the  defendants,  which  tlu*ee 
several  surveys  could  not  possibly  have  been  made  in  the  time  intervening  between  the  entries 
in  the  surveyor*s  office  and  the  day  on  which  they  were  alleged  to  have  been  completed.  The 
surveyor  being  a  sworn  officer,  and  his  survey  having  been  returned  on  oath,  this  evidence 
was  held  to  be  inadmissible.    Pollard  v.  D wight,  4  Cr.,  421. 

$;  2488.  Where  the  testimony  of  the  parties  is  in  conflict  as  to  the  purpose  for  which  a  quit- 
claim deed  was  executed,  reference  may  be  had  to  the  acts,  declarations  and  writings  of  the 
parties  c!ontemporaneous  with  the  transaction.     Beadle  v.  Beadle,  2  McC.,  586. 

^  2489.  A  map  made  by  the  surveyor-general  in  1840,  exhibiting  the  boundary  lines  of  the 
St.  Louis  out-lots  and  commons,  is  not  binding  on  one  who  claims  under  a  villager.  Glasgow 
r.  Hortiz,  1  Black,  595. 

§  2440.  The  fact  that  Manso,  a  Spaniard,  the  grantee  of  De  Leon,  left  the  country  under  the 
order  by  the  successful  party  expelling  all  Spaniards,  and  went  to  reside  in  Louisiana,  was  held 
to  be  no  evidence  of  his  abandonment  of  the  country,  and  consequent  forfeiture  of  his  land. 
White  V.  Burnley,  20  How.,  235. 

§  2441.  An  original  deed  recorded  in  the  land  records  of  Washington  county,  D.  C,  under  a 
decree  in  chancery,  and  certified  to  have  been  so  recorded  b3'  the  clerk,  may  be  read  in  evi- 
dence in  a  subsequent  action,  although  it  did  not  continue  to  remain  on  file  in  the  cause  in 
which  it  was  originally  filed,  and  by  the  decree  in  which  it  was  ordered  to  be  recorded.  Bank 
of  United  States  t\  Benning,  4Cr.  C.  C,  81. 

§  2442.  Inadequacy  of  consideration  may  be  so  great  as  to  be  evidence  of  fraud  in  a  deed. 
WMght  V.  Stanard,  2  Marsh.,  811. 

§  2448.  Where  a  deed  made  by  the  owner  in  fee  of  land  pursuant  to  a  decree  recites  the  de- 
cree, it  is  not  necessary  that  an  exemplification  of  the  record  of  the  suit  in  which  the  decree 
was  rendered  should  be  introduced  in  evidence  with  the  deed.  Games  v.  Stiles,*  14  Pet.,  322. 
§$  2444.  Plaintiff,  claiming  land  through  B.,  failed  in  his  proof  of  B.*s  title,  and  declined  to 
state  that  he  expected  to  show  any  other  title  than  that  previously  offered ;  he  then  offere<l  in 
evidence  a  deed  to  him  from  B.*8  heirs.  Held,  that  the  deed  was  inadmissible.  HoUings worth 
».  Flint,*  11  Otto,  591. 

§  2445.  Where  one  claims  under  a  patent  issued  to  David  Buchanan  and  a  deed  executed  by 
David  Garrick  Buchanan,  he  may  show  that  the  patentee  and  grantor  are  the  same  person,  and 
the  deed  may  be  admitte<l  in  evidence.     Dunn  v.  Games.  1  McL.,  821. 

g  2440.  Where  the  meaning  of  an  expression  in  a  deed  was  doubtful,  acts  of  the  parties 
subsequent  to  the  execution,  showing  what  meaning  they  then  attached  to  the  words,  were 
held  admissible  in  evidence.    Goodyear  r.  Cary,  4  Blatch.,  271. 
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§  2447.  Deeds— Proof  of  exeeation. — Strict  proof  of  the  execution  of  an  instrument  is 
dispensed  with  after  a  great  length  of  time,  where  a  x>erson  has  claimed  nnder  such  instrument, 
and  there  are  no  circumstances  which  go  to  create  doubts  of  its  genuineness.  Walton  v.  Coul 
son,  1  McL.,  120.     See  g§  890,  1015,  1293,  1661,  1867,  2432. 

g  2448.  If  the  grantor  and  subscribing  witnesses  in  an  unrecorded  deed  reside  without  the 
state,  the  execution  of  the  deed  may  be  proved  by  proof  of  their  handwriting.  Longworth  v. 
Close,  1  McL.,  282. 

§  2440.  The  execution  of  a  deed  of  bargain  and  sale  of  land  need  not  be  proved  by  the  wit- 
nesses if  the  deed  has  been  acknowledged  and  recorded.  Edmondson  v.  Lovell,  1  Cr.  C.  C, 
103. 

§  2450.  The  oath  of  the  subscribing  witness  to  a  deed,  to  its  due  execution,  made  before  the 
proper  magistrate,  and  the  certificate  of  the  recording  of  it,  are,  under  the  laws  of  New  York, 
prima  facie  evidence  of  its  execution  and  delivery.    Carver  v,  Jackson,  4  Pet.,  1. 

§  2451.  A  deed  more  than  thirty  years  old,  offered  in  evidence  by  the  plaintiff,  and  proved 
t  J  have  been  in  the  possession  of  the  plaintiff's  lessors,  and  actually  asserted  by  them  as  a 
ground  of  their  title  in  a  chancery  suit,  the  decree  in  which  forms  a  link  in  the  plaintiff's  title, 
is  sufficiently  accounted  for,  and  is  admissible  in  evidence  without  the  regular  proof  of  its 
execution  by  the  subscribing  witnesses.     Barr  v.  Gratz,  4  Wheat.,  213. 

§  2452.  The  grantor  in  a  deed  constituted  two  persons,  naming  them,  '*  to  be  the  lawful 
attorney  or  attorneys  "  for  him,  and  in  his  name  to  make  the  acknowledgment  of  the  deed. 
The  attorneys  severally  appeared  before  different  magistrates  at  several  times  and  made  a 
several  acknowledgment  in  the  name  of  tlieir  principal.  Held,  that  there  was  a  valid  execu- 
tion of  the  power  of  attorney,  and  the  deed  was  properly  acknowledged  so  as  to  authorize  the 
reading  of  it  in  evidence.    Greenleaf  v.  Birth,*  5  Pet.,  132. 

§  2458.  The  delirerj  of  a  deed  will  be  presumed,  in  the  absence  of  direct  evidenre,  from 
the  concurrent  acts  of  the  parties  in  recognizing  a  transfer  of  the  title.  Thus  the  acts  of  the 
grantor  in  asking  a  reconveyance,  and  the  acts  of  the  grantee  in  making  it,  are  satisfactory 
evidence  that  a  delivery  of  the  deed  had  been  made  at  the  time.  Gould  v.  Day,  4  Otto,  405. 
See  ^J$  890,  1015,  1202,  1661,  1867,  2433,  2447. 

§  2454.  It  is  not  necessary  to  the  admission  of  a  deed  in  evidence  that  its  delivery  should  be 
proved  in  the  acknowledgment.  The  fact  of  delivery  may  be  proved  expressly,  or  may  be 
proved  by  circumstances.  Possession  of  the  deed  by  the  grantee  is  prima  facie  evidence  of  its 
delivery.     Dunn  r.  Games,  1  McL.,  321. 

§  2455.  If  a  deed  still  remains  in  existence,  proof  of  the  handwriting,  and  the  possession  of 
it  by  the  grantee,  is  prima  facie  evidence  that  it  was  sealed  and  delivered.  But  if  the  deed  is 
lost,  positive  proof  of  the  handwriting  is  not  to  be  required  or  expected,  and  the  grantee  must 
depend  on  other  proof.     Sicard  v.  Davis,  6  Pet.,  124. 

§  2456.  The  recording  of  a  deed  by  the  grantor,  under  circumstances  which  create  no  sus- 
picion of  fraud,  may  be  considered  evidence  of  delivery.    Bulkley  r.  Buffington,  5  McL.,  457. 

g  2457.  In  order  to  establish  the  delivery  of  a  deed  set  up  as  against  a  will  to  answer  the 
trusts  of  which  the  land  may  be  needed,  the  statement  of  one  of  the  subscribing  witnesses,  be- 
fore the  clerk  authorized  to  take  proof  of  deeds,  that  the  testator  acknowledged  the  deed,  in  his 
presence,  to  be  his  act  and  deed,  for  the  purpose  therein  contained,  made  nearly  seven  years* 
after  the  death  of  the  testator,  is  not  sufficient,  without  any  explanation  of  the  delay  in  proving 
the  instrument.    Pulliamt?.  PuUiarn,  10  Fed.  R.,  23. 

§  245S.  Acknowledgment  of  deed. —  In  Massachusetts,  the  certificate  of  acknowledgment 
of  a  deed  is  only  prima  facie  evidence,  and  its  date  may  be  contradicted  for  the  purpose  of 
showing  the  deed  to  be  fraudulent.  Hoi  brook  t\  Worcester  Bank,  2  Cmt.,  244.  See  gg  890, 
1015,  1292,  1661,  1867,  2432,  2447.  2453. 

g  2459.  An  acknowledgment  of  a  deed  before  a  man  who  styles  himself  a  justice  of  the  com- 
mon pleas  is  prima  facie  evidence  that  he  was  such ;  and  it  is  not  necessary  to  produce  the 
commission  or  give  any  other  evidence  on  the  point,  until  some  evidence  is  given  on  the  other 
side  to  render  the  fact  questionable.     Willink  v.  Miles,  Pet.  C.  C,  429. 

g  2460.  Parol  evidence  is  inadmissible  to  contradict  a  certificate  of  acknowledgment  of  a 
deed.    ElUott  v,  Peirsol,  1  Pet.,  838  (j^§  2024-31). 

^  2461.  It  is  no  objection  to  a  deed,  offered  in  evidence,  that  it  was  acknowledged  and  re- 
corded after  the  suit  was  brought.     Lanning  v.  Dolph,*  4  Wash.,  626.    See  §  2466. 

g  2462.  Under  the  law  of  California  a  deed  proved  by  a  certificate  of  acknowledgment  be- 
fore a  notary  public  is  admissible  in  evidence.     Houghton  v,  Jones,*  1  Wall.,  702. 

§  2408.  In  an  action  of  ejectment,  the  plaintiff  gave  in  evidence  a  patent  issued  to  his 
grantor,  and  the  deed  to  himself.  It  was  held  to  be  no  objection  to  the  admission  of  the  deed, 
that  there  was  no  proof  of  the  identity  of  the  grantor  with  the  patentee,  other  than  the  certifi- 
cate contained  in  the  acknowledgment,  or  that  the  certificate  of  acknowledgment  was  not  on 
the  same  piece  of  paper  that  contained  the  deed,  but  on  a  paper  attached  to  it  bv  wafers,  or 
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that  the  seal  of  the  court  authenticating  the  acknowledjs^ment  was  an  impression  stamped  on 
paper,  and  not  on  wax  or  wafer.    Pillow  r.  Roberts,  13  How.,  473. 

§  24B4.  A  deed  of  lands  in  Virginia,  executed  in  another  state,  had  a  certificate  of  the  derk 
of  the  United  States  district  court  attached  that  the  grantor  personally  appeared  before  him 
and  acknowledged  the  instrument  to  he  his  free  act  and  deed.  The  judge  of  the  court  certi- 
fied to  the  official  capacity  of  the  clerk.  Held,  that  the  deed  was  proved  strictly  in  accordance 
with  the  act  of  Virpinia  of  December  8, 1793,  and  was  entitled  to  be  recorded,  and  having  been 
duly  recordeil  by  order  of  the  county  court,  an  exemplification  thereof  was  admissible  in  evi- 
dence.   Shutte  V,  Thompson,*  15  Wall.,  151. 

§  2165.  Under  the  statute  in  Pennsylvania  it  was  held  that  the  magistrate's  certificate  of  ac- 
knowledgment of  a  deed,  though  not  under  seal,  authorized  its  admission  in  evidence.  Fel- 
lows V,  Pedrick,  4  Wash.,  477. 

§  2466.  In  an  action  of  trespass  to  try  title  to  land,  the  title  at  the  beginning  of  the  action  is 
the  question  to  be  tried.  So  it  was  held  that  a  deed  to  the  plaintiff,  not  acknowledged  as  re- 
quired by  law  in  order. to  pass  the  interest  of  the  grantor,  until  after  the  commencement  of 
the  action,  was  inadmissible.     HoUingswoi-th  r.  Flint,*  11  Otto,  591.    See  §  3461. 

g  2467.  On  a  writ  of  error  from  the  circuit  court  of  Tennessee,  it  was  held  error  to  allow  a 
deed  for  lands  lying  in  Tennessee,  which  had  been  acknowledged  in  1889  before  a  clerk  of  the 
court  of  another  state,  to  be  read  in  evidence.    McEwen  v.  Den,  34  How.,  348. 

$)  2468.  Deeds— Recording  — Coin moa  law  proof.— Section  88,  chapter  109,  of  the  Revised 
Statutes  of  Missouri,  pertaining  to  the  admissibility  in  evidence  of  certified  copies  of  deeds  for 
miUtary  bounty  lands,  is  not  repealed  by  the  act  of  February  37,  1808,  nor  is  the  common  law 
mode  of  proving  the  execution  of  deeds  thereby  abrogated ;  hence,  a  deed  for  such  lands  can 
be  received  in  evidence  where  its  execution  is  prove<l  accordin.^  to  the  common  law  mode  in 
the  same  manner  as  any  other  deed  not  acknowledged  or  recorded  properly.  A  certified  copy 
of  such  a  deed  from  the  recorder's  office,  when  the  original  has  be^^n  recorded  and  acknowl- 
edged under  section  85,  chapter  109,  of  the  Revised  Statutes  of  Missouri  of  1865,  must  be 
received  in  evidence  upon  proof  of  the  loss  or  destruction  of  the  original;  and  if  duly 
acknowledged  according  to  the  laws  of  Missouri,  a  certified  copy  is  to  be  received  on  the  same 
terms  as  other  deeds  with  valid  acknowledgments.  Wright  v,  Taylor,  3  Dill.,  28.  See  §g  890. 
1015,  1893,  1661,  1867,  3433.  3447,  3453,  3458. 

g  2469.  Under  the  law  of  Texas  of  May  11,  1846,  where  a  copy  of  a  record  of  a  deed  has 
been  filed  three  days  before  the  trial,  and  notice  has  been  given  of  such  filing,  common  law 
proof  of  the  execution  of  the  deed  is  not  dispensed  with  if  an  affidavit  is  filed  within  one  day 
charging  that  the  deed  is  a  forgery.    Younge  v,  Quilbeau,*  8  Wall.,  6:56. 

§  2470.  The  recording  of  a  deed  is  prima  facie  evidence,  and  no  more,  that  the  deed  was 
l^^lly  proved  and  admitted  to  record.    Talbot  t\  Simpson,  Pet.  C.  C,  188. 

g  2471.  Where  a  deed  offered  in  evidence  wants  a  seal,  the  record  of  the  deed  is  admissible 
to  show  that  at  the  time  it  was  recorded  it  had  a  seal.    Gillespie  v.  Reed,*  8  MeL.,  877. 

§  2472.  Where  an  original  deed  is  not  competent  evidence,  a  recorded  copy  cannot  be  re- 
ceived.   Meegan  v,  Boyle,  19  How.,  180. 

§  2478.  A  copy  of  the  record  of  a  deed  recorded  after  the  time  limited  by  law  for  such  re- 
cording is  inadmissible  in  evidence.    Ormsby  v.  Tingey,*  3  Or.  C.  C,  128. 

§  8474.  A  copy  of  a  duly  recorded  deed  which  has  been  executed  sixty-five  years,  and  in 
conformity  with  which  |X)S3ession  has  gone  on  continuously,  is  admissible  in  evidence  without 
proof  of  the  loss  of  the  original.     Stokes  v.  Dawa^^,  4  Mason,  368. 

f:  2475.  If  a  deed  is  not  recorded  until  so  great  a  time  after  it  purports  to  have  been  exe- 
cnted  as  precludes  the  party  to  be  affected  by  it,  from  every  reasonable  opportunity  of  detect- 
ing any  fraud,  imposition  or  forgery  that  may  have  been  practiced  in  the  case,  the  deed  cannot 
l>3  considered  as  regularly  recorded  so  as  to  authorize  the  reading  of  a  copy  of  it  in  evidence, 
liongworth  t?.  Close,  1  McL.,  382. 

g  2476.  Under  the  recording  act  of  Ohio  a  certified  copy  of  the  record  of  a  deed  is  prima 
faeU  evidence  of  the  existence  of  the  deed,  which  evidence  is  liable  to  be  rebutted,  as  regards 
€he  delivery  of  the  deed,  by  the  acts  of  the  parties  to  the  deed  and  those  who  claim  under  it, 
'wbich  may  be  inconsistent  with  the  presumption  of  a  delivery.  Buckley  v.  Carlton,*  6  McL., 
125. 

§  2477.  By  the  law  of  Illinois,  an  acknowledgment  of  a  deed  to  land  in  that  state,  taken  in 
conformity  with  the  law  of  the  state  where  the  deed  was  executed,  is  sufficient  to  admit  it  to 
record,  and  to  be  received  in  evidence.    Little  v,  Herndon,  10  Wall.,  26. 

g  2478.  A  deed  cannot  be  received  in  evidence  without  some  evidence  of  its  genuineness. 
Wallace  r.  Dewey,  3  McL.,  548. 

g  2479.  A  deed  of  conveyance  is  not  competent  evidence  of  the  legal  estate  until  it  is  regis- 
tered.   Patton  v.  Reily,*  1  Cooke,  119. 

g  24S0.  The  solemn  probate  of  a  deed  by  a  witness  on  oath  before  a  mag^istrate,  for  the  par- 
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pose  of  having  it  recorded,  and  the  certificate  of  the  magistrate  of  its  due  probate  upon  such 
testimony,  are  entitled  to  more  weight  as  evidence  than  the  mere  unexplained  proof  of  the 
handwriting  of  a  witness  after  his  death.     Crane  v.  Morris,  6  Pet.,  5d8. 

>§  24hl.  Under  the  laws  of  Dlinois,  a  deed  offered  in  evidence  must  be  proved  as  required  hj 
the  rules  of  evidence,  though  entitled  to  be  recorded  under  the  laws  of  the  state.  Gillespie  v. 
Reed,*  8  McL.,  377. 

§  2482.  A  deed  to  lands  in  Missouri,  executed  in  1804,  attested  by  two  witnesses,  acknowl- 
edged before  a  syndic,  and  followed  by  claim  and  possession  thereunder,  is,  after  the  lapse  of 
forty  years,  and  in  view  of  the  unsettled  condition  of  the  country,  admissible  in  evidence 
without  further  proof.    Stoddard  v.  Chambers,  2  How.,  284. 

§  2483.  The  ninth  section  of  the  act  of  the  legislature  of  the  state  of  Tennessee  of  1839,  pro- 
viding that  whenever  a  deed  has  been  registered  ''twenty  years  or  more,  the  same  shall  be 
presumed  to  be  upon  lawful  authority,  and  the  probate  shall  be  good  and  effectual,  though  the 
certificate  upon  which  the  same  has  been  registered  has  not  been  transferred  to  the  registers 
books,  and  no  matter  what  has  been  the  form  of  the  certificate  of  probate  or  acknowledg- 
ment," is  not  a  retrospective /law,  when  applied  to  deeds  already  recorded,  but  valid;  and 
copies  of  such  deeds  stand  on  the  same  footing  as  other  legally  registered  deeds,  of  which 
copies  are  made  evidence  by  the  law.     Webb  v.  Den,  17  How.,  576. 

§  2484.  Deed  under  decree,—  It  is  no  objection  to  the  admission  in  evidence  of  a  deed  pur- 
porting to  have  been  made  under  a  decree  of  court  that  the  record  of  the  decree  is  not  in 
evidence,  where  the  fee  was  vested  in  the  grantor  and  he  had  a  right  to  make  the  conveyance. 
Dunn  V.  Games,  1  McL.,  321.    See  §§  890,  1015,  1292,  1661,  1867,  2432,  2447,  2453,  2458,  2468. 

g  2485.  A  slierilTs  deed  cannot  be  given  in  evidence  without  producing  the  judgment  and 
execution  under  which  he  made  the  sale ;  these  documents  being  necessary  to  show  his  author- 
ity to  sell.  And  a  judgment  and  execution  differing  entirely  from  that  recited  in  the  deed  is 
the  same  thing  as  if  no  judgment  were  produced.    Den  v.  Wright,  Pet.  C.  C,  64. 

§  2486.  To  entitle  a  sheriff's  deed  to  admission  in  evidence,  the  record  of  the  judgment  under 
which  the  sale  of  land  was  made  must  be  produced.    Lanning  v,  London,  4  Wash.,  513. 

§  2487.  An  admiiiistfAtor's  deed  cannot  be  given  in  evidence  without  producing  the  order 
of  the  orphans*  court  authorizing  it.     Den  v.  Wright,  Pet.  C.  C,  64 

§  2488.  Trustees'  deed. —  A  deed  purporting  to  have  been  made  by  the  trustees  of  a  town  is 
not  admissible  in  evidence  unless  it  is  made  to  appear  that  the  persons  who  signed  it  were  the 
trustees  of  the  town  at  the  time,  and  had  power  to  make  the  conveyance.  Wallace  v.  Dewey, 
8  McL.,  548. 

§  2480.  The  recitals  in  a  deed  are  evidence  between  the  parties  of  the  facts  stated  therein, 
and  they  are  cstx)pped  to  deny  the  truth  of  those  facts.  Bank  of  United  States  v,  Benning,  4 
Cr.  C.  d,  81.  See  $§§  890,  1015,  1292.  1661,  1867,  2432,  2447,  2453,  2458,  2468,  2484,  2485,  2487, 
2488. 

§  241)0.  And  where  the  deed  is  admitted  in  evidence  only  to  show  the  transmission  of  the 
title,  it  is  not  necessary  to  prove  the  recitals.     Ibid, 

§  2491.  Recitals  in  an  ancient  deed,  upon  the  truth  of  w^hich  the  validity  of  the  deed  depends, 
and  upon  a  supposition  of  the  truth  of  which  possession  has  been  held  under  the  deed  from  the 
time  of  its  date  to  the  present  time,  may  be  proved  as  against  persons  who  are  not  parties  to 
the  deed,  and  who  claim  no  right  under  it.     Deery  v.  Cray,  5  Wall.,  795. 

§  2492.  The  recital  of  a  lease  in  a  deed  of  release  is  conclusive  evidence  between  parties  and 
privies  of  the  original  existence  of  the  lease,  and  supersedes  the  necessity  of  introducing  any 
other  evidence  to  establish  it.    Carver  v.  Jackson,  4  Pet.,  1. 

§  2493.  The  recital  of  a  lease  in  a  deed  of  release  is  conclusive  evidence,  as  between  the  par- 
ties and  those  who  as  privies  claim  under  them,  of  the  execution  of  the  lease.  Crane  v.  Morris, 
6  Pet.,  598. 

§  2494.  Consideration  of  a  deed. —  The  sum  named  in  the  consideration  clause  of  a  deed  is 
only  prima  facie,  and  not  binding  on  either  pai-ty.  The  true  consideration  may  be  shown 
without  an  express  denial  that  the  sum  mentioned  in  the  deed  is  the  true  consideration.  Patrick 
V.  I^each,  1  McC,  250.    See  §  1282. 

§  2495.  Where  the  operation  or  effect  of  a  deed  is  not  attempted  to  be  impeached,  it  may  be 
proved  that  a  different  consideration  was  agreed  upon  from  the  one  stated  in  the  deed.  Doe 
V.  Beardsley,  2  McL.,  412. 

g  2496.  Where  a  deed  has  a  consideration  named  on  its  face  the  grantor  cannot,  at  law^,  ques- 
tion the  payment  of  the  sum  named,  in  any  case,  to  affect  the  validity  of  the  deed.  But  in  an 
action  for  the  consideration  money,  evidence  is  admissible  to  show,  in  contradiction  to  the  deed, 
that  the  consideration  has  not  been  paid.     Taggart  v.  Stanbery,  2  McL.,  543. 

g  2497.  Tax  deeds. —  A  void  tax  deed  is  inadmissible  in  evidence  in  an  action  of  ejectment 
to  show  title  out  of  the  plaintiff.    Shutte  v,  Thompson,*  15  Wall.,  151. 

§  2498.  The  recitals  in  a  sheriff^s  deed,  made  under  tlie  direction  of  a  judgment  obtained  by 
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the  state  for  taxes,  as  to  the  manner  in  which  the  power  is  executed,  are  evidence  against  the 
grantee  and  those  claiming  under  him.  If  these  recitals  show  that  the  sale  is  made  in  an 
irregalar  manner,  there  is  no  room  for  presumptions  to  the  contrary  in  favor  of  the  action  of 
the  sheriff.    French  v.  Edwards,  13  Wall.,  506. 

§  2499.  Under  a  law  declaring  that  a  tax  deed  **  shall  be  taken  and  considered  by  the  court 
as  sufficient  evidence  of  the  authority  under  which  the  sale  was  made,  the  description  of  the 
land,  and  the  price  at  which  it  was  purchased,*'  it  ia  held  that  the  deed  is  to  be  taken  as  prima 
facie  evidence  of  these  three  facts.     Overman  v.  Parker,  Hemp.,  692. 

§  2500.  A  tax  deed  made  by  the  marshal  under  the  act  of  congress  of  July  14,  1798,  chapter 
92,  is  not  prima  facie  evidence  of  compliance  with  the  prerequisites  required  by  law.  Will- 
iams V.  Peyton,  4  Wheat.,  77. 

§  2501.  Under  section  96  of  the  tax  law  of  Arkansas,  the  deed  of  a  collector  of  taxes,  when 
acknowledged  and  recorded,  is  evidence  of  a  valid  title  and  the  regularity  and  validity  of  the 
proceedings.    Pillow  v,  Roberts,  13  How.,  472. 

g  2502.  The  statutes  of  Arkansas  make  a  tax  deed  prima  facie  evidence  of  the  assessment, 
taxation  and  forfeiture  of  the  land;  of  the  re^larity  of  every  proceeding  previous  to  the 
sale  of  the  land  forfeited ;  of  the  competency  of  the  officer  making  the  sale  and  conveyance ; 
of  the  legality  and  validity  of  the  sale ;  and  cast  upon  the  assailant  of  any  of  these  prerequi- 
sites the  burden  of  showing  the  absence  or  defectivjeness  of  any  of  them.  Without  such 
showing  that  which  was  prima  facie  proof  will  be  taken  as  conclusive.  Thomas  v.  Lawson, 
21  How.,  331.  , 

g  2503.  Under  the  statute  of  Minnesota  of  1866,  declaring  that  where  lands  sold  for  taxes 
are  not  redeemed  within  the  time  allowed  by  law,  the  deed  executed  by  the  auditor  shall  be 
prima  fade  evidence  of  a  good  and  valid  title,  such  a  deed  is  not  admissible  in  evidence  unless 
it  appears  that  the  land  sold  had  not  been  redeemed  when  the  deed  was  executed  and  deliv- 
ered. This  statute  only  shifts  the  burden  of  showing  a  compliance  with  the  law  from  the 
party  claiming  under  the  deed,  and  casts  upon  the  party  attacking  it  the  burden  of  showing  a 
non-compliance ;  and  it  is  error  to  refuse  evidence  tending  to  show  that  the  requisites  of  the 
law  have  not  been  complied  with.    Williams  v.  Kirtland,  18  Wall.,  806. 

fS  2504.  An  auditor's  deed  for  land  sold  for  taxes,  under  the  law  of  Dlinois  of  1827,  is  not 
evidence  of  title  unless  it  is  shown  that  all  the  preliminary  requirements  have  been  complied 
with.     Arrowsmith  v.  Burlingim,  4  McL.,  489. 

§  2505.  Under  the  laws  of  Minnesota  a  tax  deed  is  not  prima  facie  evidence  of  title  until  it 
is  first  proved  that  the  county  auditor  had  authority  to  make  the  deed ;  and  the  recital  in  the 
deed  that  the  state  auditor  directed  the  sale  is  not  sufficient.    Shearer  v,  Corbin,  1  McC.,  806. 

§  250^  Under  the  statute  of  Ohio  of  March  14,  1831,  declaring  that  a  tax  deed  **  shall  be  re- 
ceived in  all  the  courts  as  prima  facie  evidence  of  a  good  and  valid  title,'*  such  a  deed,  includ- 
ing all  its  recitals,  is  receivable  in  evidence,  without  extrinsic  proof,  as  prima  facie  evidence 
of  title :  and  its  reception  throws  upon  the  party  resisting  the  tax  title  the  burden  of  impeach- 
ing it  by  proof  that  the  prior  proceedings  were  not  in  accordance  with  the  statute.  Lamb  r. 
GUlett,*6  McL.,  865. 

§  2507.  Under  the  laws  of  Ohio,  previous  to  1824,  a  tax  deed  was  not  available  as  evidence 
of  title,  unless  accompanied  by  proof  that  the  requisites  of  the  law  relating  to  the  sale  of 
lands  for  taxes  had  been  complied  with.  Such  proof  must  be  by  the  records,  or  certified  copies 
of  them,  and  a  mere  statement  of  what  is  shown  by  the  record  is  insufficient.  Games  v.  Stiles,* 
14  Pet.,  822. 

^  2508.  Under  the  law  of  Illinois  making  seven  years'  possession  under  a  tax  deed  a  bar 
to  the  recovery  of  the  land,  a  tax  deed,  void  upon  its  face,  is  not  admissible  in  evidence  to  lay 
the  foundation  for  proof  of  a  possession  which  will  be  protected  by  the  statute.  Moore  v. 
Brown,  11  How.,  414 

§  2509.  A  deed  from  a  tax  collector,  in  connection  with  proof  of  possession  under  it,  is  ad- 
misaible  in  evidence,  as  color  of  title,  in  order  to  show  adverse  possession.  It  is  immaterial 
that  the  deed  is  irregular  and  worthless.    Pillow  v,  Roberts,  18  How.,  472. 

XVII.  Pleadings  in  Evidence. 

g  2510.  In  general.— An  issue  having  been  sent  to  the  court  from  the  orphans'  court,  to 
try  the  question  of  a  testator's  sanity,  and,  in  ordering  the  issue,  the  orphans'  court  having 
directed  the  libel  and  answer  to  be  sent  to  the  court  to  which  the  issue  was  sent,  they  were  ad- 
mitted in  evidence.    Evans  v.  Evans,  2  Cr.  C.  C,  240. 

§  2511.  When  the  allegations  of  a  bill  are  distinct  and  positive  they  are  to  be  taken  as  true 
without  proof,  if  the  bill  is  taken  for  confessed.  But  when  they  are  in  their  nature  so  defect- 
ive, or  vagu6,  that  a  precise  decree  cannot  be  rendered  upon  them,  proof  must  be  adduced 
from  the  necessitv  of  the  case.    United  States  v.  Samperyac,  Hemp.,  118. 
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%  2512.  An  answer  responsive  to  a  bill  in  equity  must  be  taken  as  true,  unless  overcome  bj 
evidence.  Oarrow  v,  Davis,*  10  N.  Y.  Leg.  Obs.,  225;  Hough  v.  Richardson,  3  Story,  659; 
Russell  V.  Clark,  7  Or.,  69.  It  must  be  overcome  bj  the  testimony  of  two  witnesses,  or  by  that 
of  one  and  strong  corroborating  circumstances.  Harper  v.  Dougherty,  2  Cr.  C.  C,  284 ;  Hinkle 
r.  Wanzer,  17  How.,  853;  Morgan  v,  Tipton,  8  McL.,  339;  Smith  v.  Babcock.  2  Woodb.  & 
M^,  246.  An  answer  not  responsive  has  no  such  effect  as  evidence.  Hinkle  v.  Wanzer,  17 
How.*  353. 

g  2518.  It  is  a  rule  of  equity  that  an  answer  responsive  to  the  allegations  of  the  bill,  and 
wliich  contains  positive  and  clear  denials  thereof,  must  prevail,  unless  it  is  overcome  by  the 
testimony  of  two  witnesses  to  the  substantial  facts,  or  at  least  by  one  witness  and  attendant 
circumstances  which  supply  the  place  of  another  witness.  Daniel  v,  Mitchell,  1  Story,  172; 
Qould  V.  Gould,  3  Story,  516;  Langdon  v,  Goddard,  2  Story,  267;  Tobe;r  v,  Leonards,*  2  Wall., 
423;  2  Cliff.,  40;  Delano  v.  Winsor,  1  Cliff.,  501;  Hughes  v.  Blake,  1  Mason,  515;  McNeil  r. 
Magee,  5  Mason,  244. 

§  2514.  Where  a  fact  is  denied  by  the  answer  in  particulars  responsive  to  the  bill,  it  is  not 
considered  as  sustained  by  sufficient  proof,  unless  it  be  by  more  than  the  testimony  of  one 
witness.    Smith  v.  Babcock,  2  Woodb.  &  M.,  246. 

§  2515.  Where  a  charge  of  fraud,  made  in  a  bill  in  equity,  is  positively  denied  in  the  answer, 
the  answer  must  prevail.,  unless  overcome  by  two  witnesses  to  the  substantial  facts,  or  at  least 
by  one  witness  and  such  attendant  circumstances  as  will  supply  the  want  of  another  witness. 
Clark  V.  Hackett,  1  Cliff.,  269. 

§  2516.  No  decree  can  be  made  against  a  positive  denial  of  the  defendant  of  any  matter 
directly  charged  in  the  bill,  on  the  testimony  of  a  single  witness,  unaccompanied  by  some 
corroborating  circumstances.    Hughes  v.  Blake,  6  Wheat.,  453. 

§  251 7.  If  the  answer  is  responsive  to  the  bill,  positively  denies  the  matter  charged,  and  the 
denial  has  respect  to  a  transaction  within  the  knowledge  of  the  party  making  it,  it  is  evidence 
in  his  favor,  and  unless  overcome  by  the  testimony  of  two  witnesses,  or  one  and  corroborative 
circumstances  and  facts  which  give  the  opposing  evidence  greater  weight  than  the  answer,  is 
conclusive.    Hay  ward  v,  Eliot  National  Bank,  4  Cliff.,  294. 

g  25 1 8.  Although  it  is  the  general  rule  that  either  two  witnesses,  or  one  witness  with  prob- 
able circumstances,  will  be  required  to  outweigh  an  answer  asserting  a  fact  responsive  to  a  bill 
in  chancery,  yet  circumstantial  evidence  alone  may  be  stronger  than  the  testimony  of  any 
single  witness,  and  may  outweigh  an  answer  in  chancery,  especially  if  the  defendant  asserts  a 
fact  which  cannot  be  within  his  own  knowledge.    Clark  v.  Van  Riemsdyk,  9  Cr.,  153. 

§  2510.  The  rule  requiring  that  an  answer  in  chancery  responsive  to  the  allegations  of  the 
bill  must  be  overcome  by  the  testimony  of  one  witness  and  corroborating  circumstances  ap- 
plies to  an  answer  by  a  corporation  under  its  common  seal.  The  reason  of  the  rule  is  not  that 
the  answer  is  upon  oath,  but  that  the  complainant,  by  calling  upon  the  respondent  to  answer, 
makes  him  a  witness.    Garey  v.  Union  Bank  of  Georgetown,  3  Cr.  C.  C,  233. 

g  2520.  It  seems  that  no  corroborating  evidence  need  support  the  testimony  of  a  witness 
against  an  answer  in  chancery  by  a  corporation,  under  their  common  seal,  unsupported  by  an 
oath,  and  not  made  upon  personal  knowledge.  Union  Bank  of  Georgetown  v,  Geary,  5 
Pet.,  99. 

g  2521.  The  iiile  in  equity  requiring  two  witnesses  to  overcome  an  answer  responsive  to  tbe 
allegations  of  the  bill  does  not  apply  in  proceedings  in  admiralty.  Sherwood  v.  Hall,  3  Sumn., 
127;  The  Steamboat  H.  D.  Bacon,  Newb.,  274. 

§  2522.  An  answer  in  admiralty,  unless  called  for,  is  not  evidence  for  cither  side,  and  when 
called  for,  the  court  is  not  bound  to  reqiiire  two  witnesses  to  overcome  it  as  in  equity.  Jay  v, 
Ahny,  1  Woodb.  &  M.,  262. 

g  2528.  An  answer  in  cliancery  is  not  evidence  unless  the  matter  is  alleged  to  be  within  the 
personal  knowledge  of  the  defendant.  The  Steamboat  H.  D.  Bacon,  Newb.,  274;  Veazie  v, 
Williams,  8  How.,  134.  The  only  effect  of  such  an  answer  is  to  present  an  issue  and  put  the 
plaintiff  to  the  proof  of  his  allegations.    Dutilh  v.  Coursault,  5  Cr.  C.  C,  849. 

§  2524.  On  a  bill  in  equity  the  answer  of  one  co-defendant  cannot,  in  general,  be  read  against 
another  co-defendant.  But  where  his  confession  would  be  admissible,  his  answer  may  be  ad- 
mitted. And  therefore  where  the  defendants  are  all  partners  in  the  transaction,  the  answer  of 
one  is  admissible  against  another.    Van  Reimsdyk  v,  Kane,  1  Gall.,  630. 

g  2525.  It  is  the  general  rule  that  the  answer  of  one  defendant  in  a  suit  in  equity  cannot  be 
read  in  evidence  against  another.  But  w^hcre  one  defendant  succeeds  to  another,  so  that  the 
right  of  one  devolves  on  the  other,  and  they  become  privies  in  estate,  the  rule  does  not  apply. 
Thus  in  a  suit  to  enjoin  a  public  officer  from  paying  away  or  using  certain  money  which  had 
been  collected  as  taxes,  and  his  successor  was  also  made  a  defendant,  the  answer  of  the  former 
was  held  to  be  evidence  against  the  latter,  into  whose  hands  the  money  had  come.  Osborn  r. 
United  States  Bank,  9  Wheat.,  738. 
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g  2o26.  An  answer  in  chancerj  responsive  to  the  allegations  of  the  bill,  though  evidence 
against  the  complainant,  is  not  evidence  against  a  oo-dofendant.  Lenox  v.  Notrobe,  Hemp., 
251. 

§  2527.  In  a  suit  in  equity  against  the  members  of  an  alleged  partnership  to  compel  pay- 
ment of  a  bill  of  exchange  drawn  by  one  of  them,  the  answer  of  one  defendant  is  not  evidence 
against  a  co-defendant,  unless  such  a  partnership  is  established  as  authorized  the  draft  by  tlie 
drawer  as  one  of  the  partners.    Clark  v.  Van  Riemsdyk,  9  Cr.,  153. 

^  2528.  The  answer  of  a  defendant  is  evidence  against  the  plaintiff  although  it  be  doubtful 
whether  a  decree  can  be  made  against  such  defendant.  The  answer  of  one  who  is  nominally 
a  defendant,  but  substantially  a  plaintiff,  is  not  evidence  either  for  the  plaintiff  or  against  a 
co-defendant.    Field  v,  Holland,  6  Cr.,  8. 

§  25-9.  The  answer  of  a  defendant  in  another  suit  is  not  competent  evidence  against  a  oo- 
defendant.    Dexter  v,  Arnold,  8  Sumn.,  152. 

g  2530.  The  answer  of  one  defendant  is  not  evidence  against  a  co-defendant;  and  the  answer 
of  an  agent  is  not  evidence  against  his  principal,  nor  are  his  admissions  in  pais,  unless  where 
they  are  a  part  of  the  res  gestoB,    Leeds  v.  Marine  Ins.  Co.,  2  Wheat.,  380. 

§  253 L  The  answer  of  an  agent  as  to  a  matter  with  which  he  is  the  only  one  who  is  ac- 
quainted is  evidence  in  favor  of  liis  co-defendant,  the  principal  and  against  the  complainant. 
Lenox  r.  Prout,  8  Wheat.,  520. 

§  2532.  In  a  proceedin.^  in  court  for  the  exercise  of  its  summary  jurisdiction  over  one  of  its 
own  officers  to  restrain  him  from  doing  a  wrong  in  his  official  capacity,  such  a  wrong  being 
considered  as  a  contempt,  the  sworn  answer  of  the  officer  must  be  considered  as  evidence  in 
his  favor.     In  re  Pitman,  1  Curt.,  188. 

^'  2538.  Where  a  paiiiy  to  the  suit  i&  examined  in  admiralty  upon  interrogatories,  the  an- 
swers are  evidence  in  the  case.    The  Australia,  3  Ware,  240. 

^  2584.  Where  a  bill  in  equity  charges  the  defendants  with  fraudulently  obtaining  a  deed 
from  a  debtor  to  the  injury  of  his  creditors,  and  to  defeat  their  debts,  and  this  allegation  rests 
upon  the  ground  of  a  want  of  consideration  in  the  deed,  an  answer  showing  the  consideration 
is  responsive  to  the  bill,  and  therefore  to  be  received  as  evidence.  Pomeroy  v,  Manin,  2  Paine, 
476. 

^  2535.  The  rule  that  an  answer  in  chancery,  under  oath,  and  responsive  to  the  allegations 
of  the  bill,  is  received  as  evidence,  prevails  in  the  federal  courts,  although  the  rule  is  different 
in  the  state  courts,  from  which  the  case  has  been  made.    Ibid, 

^  258(>.  Circumstances  tending  to  show  a  fact  are  held  not  to  be  conclusive  against  a  posi- 
tive denial  in  a  swum  answer.    Root  v.  Shields,  1  Woolw.,  840. 

^  2537.  A  fact  distinctly  alleged  in  the  bill,  and  admitted  in  the  answer,  must  be  taken  as 
Gstabli>hed.    Jones  v,  Morehead,  1  Wall.,  155. 

f$  253S.  Matter  in  the  answer  not  responsive  to  the  allegations  in  the  bill  is  not  entitled  to 
any  m:  re  consideration  as  evidence  than  those  allegations.    Randel  v.  Brown,  2  How.,  406. 

^  2539.  If  an  equity  cause  is  set  down  for  hearing  on  the  bill  and  answer  and  exhibits,  with- 
out any  replication,  the  whole  of  the  answer  must  be  taken  as  true.  Leeds  t*.  Marine  Ins.  Co., 
2  Wheat.,  880. 

§  2540.  An  answer  which  is  entirely  impertinent  to  the  bill  is  not  evidence,  though  no  for- 
mal replication  is  filed.    Gunnell  v.  Burd,  10  Wall.,  804. 

§  2541.  An  answer  in  chancery  is  not  evidence  of  new  matter  set  up  in  avoidance  of  the 
plaintiff^s  equity,  and  not  responsive  to  the  allegations  of  the  bill.  Robinson  v.  Catbcart,  8  Cr. 
C.  C,  377;  Gear  r.  Parish,*  1  Bum.  (Wis.),  99. 

^  2542.  So  far  as  an  answer  in  chancery  sets  up  new  facts  by  way  of  discharge  or  avoidance 
of  the  matter  of  the  bill,  or  alleges  separate  and  indejiendent  agreements,  it  is  not  evidence  for 
the  defendant;  but  all  such  allegations  must  be  sustained  by  proof  aliunde,  Randall  v.  Phil- 
lips, 8  Mason,  878. 

g  2.)48.  Under  a  statute  of  California,  adopted  as  a  rule  by  the  circuit  court  of  the  United 
States  for  that  district,  declaring  that  new  matter  in  an  answer  shall  on  trial  be  deemed  con- 
troverted by  the  adverse  party,  the  answer  cannot  be  taken  as  true,  and  witnesses  may  be 
examined  to  contradict  it.    Cheang-Kee  v.  United  States,  8  Wall.,  830. 

§  2544.  To  a  bill  in  equity  which  seeks  to  subject  to  the  payment  of  a  judgment  against  the 
defendant  certain  land  in  his  possession,  an  answer  which  admits  that  the  land  was  entered  in 
the  name  of  the  respondent,  but,  in  avoidance  of  this  admitted  liability,  alleges  that  the  money 
was  paid  by  a  third  person  in  fulfillment  of  a  previous  a^2:reement,  is  not  evidence,  when  replied 
to,  and  must  be  proved.    McCoy  v.  Rhodes,  11  How.,  131. 

§  2o45«  In  an  action  in  rem  against  a  vessel,  by  a  cook,  to  recover  compensation  for  extra 
services  as  a  caulker,  an  answer  setting  up  an  agreement  by  the  libelant  to  do  duty  as  a 
caulker  when  required  was  held  not  to  be,  of  itself,  evidence  of  the  agreement,  not  being  re« 
sponsive  to  the  allegations  of  the  libel,  and  the  court  doubting  whether  the  claimants  could  bo 
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permitted  thuB  to  vary  the  contract  in  the  shipping  articles,  except  by  proof  of  fraud  or  deceit 
on  the  part  of  the  libelant.    The  Exchange,  BL  &  How.,  886. 

g  2540.  Where  a  corporation  in  its  answer,  sworn  to  by  its  president  to  the  best  of  his  knowl- 
edge, denied  the  allegations  of  the  bill,  but  the  {ireeident  had  not  held  the  office  of  president 
at  the  time  the  matters  in  question  occurred,  it  was  held  that  to  outweigh  this  denial  the  testi- 
mony of  more  than  one  witness  was  required.  Carpenter  v.  Providence  Washington  Ins.  Co., 
4  How.  185. 

§  2547.  The  statement  of  one  witness  corroborated  by  strong  circumstances  is  sufficient  to 
disprove  the  respondent's  denial  in  the  answer  to  a  bill.    Smith  v.  Shane,  1  McL.,  22. 

§  254$.  When  a  bill  in  chancery  is  sworn  to,  it  will,  if  supported  by  only  one  witness,  prevail 
against  the  sworn  answer.    Searcy  v.  Pannell,*  1  Cooke,  110. 

^  2540.  The  answer  of  a  defendant  in  chancery  is  admissible  as  evidence  against  him. 
Kenah  v.  The  Tug  John  Markee,*  8  Fed.  R.,  46. 

XVIII.  Books  and  Papers  Beqttibed  by  Law  ob  Duty  to  be  Kept. 

§  2550.  Signal  serTlce  records,  being  of  a  public  character,  and  required  to  be  kept  for 
public  purposes,  are,  when  properly  proved,  competent  evidence  of  the  facts  they  contain,  al- 
though there  isno  statute  authorizing  their  admission.  It  is  not  necessary  that  they  should 
be  required  by  statute  to  be  kept,  it  being  sufficient  if  they  are  kept  in  discharge  of  a  public 
duty.  Nor  is  it  necessary  that  they  should  be  kept  by  a  public  officer,  if  the  entries  are  made 
under  his  direction  by  a  person  authorized  by  him.    Evanston  v.  Qunn,  9  Otto,  660. 

§  2551.  The  official  record  of  a  signal  officer,  kept  by  him  as  apart  of  his  official  duty,  is  bet- 
ter evidence  of  the  amount  of  rainfall  than  the  loose  statements  of  witnesses  who  kept  no  mem- 
oranda.   Lindsay  v.  Cusimano,  12  Fed.  R.,  503. 

§  2552.  Officer's  books  and  papers. —  Disbursing  agents  are  required  to  settle  their  receipts 
and  disbursements  with  the  accounting  officers  of  the  treasury,  and  their  private  books  are  in- 
admissible to  control  that  official  adjustment.  Strong  v.  United  States,  6  Wall.,  788.  See 
§g  882,  492,  945,  1574. 

§  2558.  In  a  suit  by  the  United  States  for  duties,  the  collector's  books,  in  the  handwriting  of 
a  deceased  clerk,  are  evidence  for  the  United  States.  United  States  v.  Howland,  2  Cr.  C.  C, 
508. 

^  2554.  The  books  of  a  paymaster  of  the  marine  corps  are  to  be  considered  public  books  so 
far  as  to  authorize  the  United  States  to  use  them  as  evidence  in  an  action  against  him  for  a 
balance  due.    United  States  v,  Kuhn,  4  Cr.  C.  C,  401. 

§  2555.  Log-book. —  An  entry  in  the  log-book  is  only  prima  facie  evidence.  Thompson  v. 
The  Ship  Philadelphia,  1  Pet.  Adm.,  210.    See  §J5  674,  1805,  1734,  1737;  also  Mamtime  Law. 

§2556.  The  log-book  is  not  proof  per  se  of  the  facts  stated  therein,  except  in  certain  cases 
provided  for  by  statute.  The  time  of  sailing,  the  course  and  termination  of  the  voyage,  may 
be  proved  by  parol,  without  first  proving  that  the  log-book  is  lost  or  missing.  United  States  v. 
Qibert,  2Sumn.,  19. 

§  2557.  The  entry  in  the  log-book  is,  by  the  act  of  congress,  made  legal  evidence  of  the  time 
of  coming  on  board,  and  of  the  absence  occasioning  the  mulct  on  the  delinquent  seaman  of 
one  day's  pay  for  every  hour's  omission  to  render  himself  on  board.  Malone  r.  Brig  Mary,  1 
Pet.  Adm.,  189. 

§  2558.  In  cases  of  desertion  the  entry  in  the  log-book  is  evidence  of  the  fact;  but  not  con- 
clusive, though  indispensably  necessary.    Ibid, 

§  2559.  To  justify  the  reception  of  a  log-book  in  evidence,  it  should  be  shown  to  be  the  iden- 
tical book  used  on  the  voyage.  Proof  that  certain  entries  in  the  book  in  question  are  in  the 
mate's  handwriting,  and  that  the  title  on  the  cover  is  in  the  mate's  handwriting,  is  not  suffi- 
cient.   United  States  v.  Mitchell,*  2  Wash.,  478. 

§  2560.  The  log-book  is,  by  the  act  of  congress,  legal  evidence  in  proof  of  desertion,  though 
not  conclusive  and  incontrovertible.    Jones  v.  The  Brig  Phoenix,  1  Pet.  Adm.,  201. 

^  2561.  An  entry  in  the  log-book  of  the  desertion  of  a  seaman  is  prima  fade  evidence  of  its 
truth  in  every  particular,  and  to  be  falsified  must  be  disproved  by  satisfactory  evidence. 
Douglass  V,  Eyre,  Qilp.,  147. 

§  2562.  The  entry  in  the  log-book,  necessary  to  a  statute  desertion,  stating  the  name  of  the 
seaman  and  that  he  was  absent  from  the  ship  at  least  forty-eight  hours  without  leave,  may  be 
controlled  by  parol  evidence.    The  Hercules,  1  Spr.,  534. 

§  2568.  The  facts  stated  in  the  official  log  required  to  be  kept  by  a  British  steamer  must,  as 
against  the  ship,  be  taken  to  be  true,  especially  where  it  is  made  and  signed  by  those  chiefly 
having  knowledge  of  the  facts,  unless  a  mistake  is  clearly  shown.    Bunge  v.  Steamship  Utopia, 

1  Fed.  R.,  892. 
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§  2564.  Where  it  clearly  appears  that  the  log-book  of  a  vessel,  as  produced  in  cotut,  has 
l>eeii  tampered  with  by  the  master  or  the  mate,  the  court  is  justified  in  rejecting  it  as  evidence, 
and  also  the  evidence  of  the  persons  who  attempt  to  impose  it  upon  the  court.  The  Brig  An- 
astasia,  1  Ben.,  166. 

§  3565.  The  log-book  was  considered  to  be  sufficiently  identified,  in  this  case,  to  be  admitted 
in  evidcice  upon  the  testimony  of  a  witness  that  bills  of  lading  were  made  out  from  it,  and 
that  he  was  perfectly  sure  that  it  was  the  log-book  kept  on  the  voyage,  though  he  did  not  rec- 
ollect seeing  the  mate  make  entries  regularly  in  it:  and  upon  proof  that  the  niati^  had  been 
advertised  for  in  the  newspapers  and  not  found,  and  due  diligence  having  been  used  to  obtain 
better  evidence  than  that  of  the  mate  himself  without  success.  United  States  v,  Mitchel,  8 
Waah.,  05. 

;$  2566.  Upon  the  trial  of  an  indictment  for  revolt  and  confining  the  master,  the  log-book 
kept  by  the  mate  cannot  be  received  in  evidence.    United  States  v.  Sharp,  Pet.  C.  C,  118. 

§  2567.  Hhip^s  papers. — The  roll  cf  equipage  of  a  vessel,  being  an  original  paper,  is  evidence 
to  prove  that  a  certain  person  was  a  member  of  the  crew,  the  shipping  articles  being  proved  to 
be  kxt.    Ketland  v,  Lebiring,  ^  Wash.,  201.    See  §g  674,  1805,  1784,  1757,  2555. 

$$  2568.  A  book  of  original  entries  kept  by  the  captain  of  a  vessel,  containing  entries  of  pay- 
ments made  by  him  to  members  of  the  crew,  he  being  a  part  owner  of  the  vessel,  is  not  adm]»- 
sibie,  without  other  proof,  to  prove  such  payments.     The  Propeller  B.  F.  Bruce,  Newb.,  589. 

^  2569.  In  a  libel  for  the  forfeiture  of  a  vessel  licensed  for  the  cod  fisheries  for  engaging  in 
other  trade,  a  marked  almanac  introduced  as  a  memorandum  of  the  times  of  sailing  and  re- 
turning at  the  vessel  on  her  several  voyages  was  held  not  to  be  evidence  that  would  relieve  the 
vessel  of  any  suspicions  of  bad  faith,  or  fraud,  or  deceit.    The  Schooner  Harriet,  1  Story,  251. 

§  2570.  Upon  the  trial  of  an  indictment  for  conspiracy  to  destroy  a  vessel  with  intent  to  de- 
fraud the  underwriters,  the  agent  of  the  chamber  of  commerce,  whose  duty  it  was  to  take  an 
accurate  account  of  all  shipments,  presented  his  record  of  entries  made  of  articles  shipped 
on  the  vessel  destroyed.  But  he  could  not  state  positively,  after  refreshing  his  memory  by  ex- 
amining the  book  of  the  freight  agent  of  the  vessel,  whether  he  took  the  list  of  articles  from 
the  freight  agent,  or  the  second  clerk  of  the  vessel.  Held,  that  the  entry  of  the  articles  could 
not  be  received  in  evidence.     United  States  v.  Cole,  5  McL.,  513. 

$$2571.  Chnreh  records. — The  private  memorandum  of  a  priest,  by  whom  a  marriage  is 
claimed  to  have  been  solemnised,  no  official  register  of  marriages  being  kept  at  his  church,  in 
which  memorandum  he  entered  or  intended  to  enter  each  marriage  as  it  occurred,  being  kept 
by  the  priest  in  the  ordinary  course  of  his  business,  is  competent  evidence  to  prove  a  marriage, 
or  it  may  be  used  as  negative  evidence  from  which  to  draw  the  inference  that  the  marriage 
did  not  occur,  from  the  fact  that  no  entry  of  it  is  found  to  exist.  Blackburn  t;.  Crawfords,  8 
WaU.,  175. 

g  2572.  Entries  in  the  register  of  burials  kept  by  the  officers  of  a  church,  and  entries  in  the 
family  Bible,  are  admissible  in  evidence  to  prove  the  date  of  the  death  of  persons  deceased. 
Lewis  V.  ICarshal,  5  Pet.,  470. 

§  8o78.  An  entry  in  the  baptismal  record  of  a  church,  being  made  by  the  writer  in  the  ordi- 
nary course  of  his  business,  are  admissible  in  evidence  to  prove  the  baptism  of  a  child,  and 
the  date  of  the  baptism,  but  not  of  the  fact  that  the  child  was  baptised  as  the  **  lawful  child'* 
of  the  parents.    Blackburn  v,  Crawfords,  8  Wall.,  175. 

^  2574.  Poll-books.— Inasuit  on  municipal  bonds,  in  onler  to  show  a  ratification  of  the 
Mabscription  by  a  vote  of  a  majority  of  the  tax-payers  at  an  election  called  and  held  for  that 
purpose,  which  ratification  is  necessary  to  the  validity  of  the  bonds,  the  poll-books  of  an  elec- 
ti4>n  held  for  the  choosing  of  city  officers  and  for  such  ratification,  at  which  none  but  tax- 
I layers  were  allowed  to  vote,  containing  the  name  of  every  voter,  with  a  record  of  his  vote, 
whether  for  or  against  ratification,  authenticated  by  the  <^rtificate  of  the  judges  and  clerks 
of  the  election,  stating  the  result,  and  specifying  the  number  of  votes  cast  for  and  against  the 
ratification,  and  the  proceedings  of  the  council  ordering  the  bonds  to  be  issued,  are  competent 
4* vidence ;  and  it  need  not  be  shown  that  each  person  voting  was  entitled  to  vote.  Hannibal  i\ 
Fauntleroy,  15  Otto,  408. 

SS  2575.  A  tax-book,  made  out  and  arranged  by  an  officer  in  pursuance  of  a  duty  express'v 
4*n joined  by  law,  and  certified  by  him,  is  competent  evidence  to  show  an  assessment  of  pro]  - 
«-rty.     Ronkendorff  v,  Taylor,  4  Pet.,  840. 

^2576.  Notarjr*s  book. —  If  a  notary  does  not  remember  that  he  made  demand,  he  may 
refer  to  his  book,  and  then  testify  that  he  made  demand  as  therein  stated.  Thornton  t*.  Cald- 
wol!,»  1  Cr.  C.  C,  524. 

jS  2577.  Ettlries  in  private  books.— To  render  entries  in  private  books  admissible  in  evi- 

dt-nce,  it  is  required  that  they  shall  be  contemporaneous  with  the  facts  to  which  they  relate, 

j*hall  be  made  by  parties  having  jiersonal  knowleilge  of  the  facts,  and  be  corroborated  by  their 

t^^timouv.  if  living  and  accessible,  or  by  proof  of  their  handwriting,  if  dead  or  insane,  or  be- 
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yond  the  reach  of  the  process  or  commission  of  the  court.  Chaffee  r.  Unitwi  State*--.  IS  Wall.. 
616. 

§  2578.  Copy  from  books  of  insurance  company. —  A  copy  taken  from  the  copy  of  an  in- 
surance policy  upon  the  books  of  the  company,  and  proved  by  the  deposition  of  a  witness  to 
have  been  compared  by  him  with  the  written  parts  of  said  policy  on  the  books,  and  to  be  a 
true  copy,  is  not  admissible  in  evidence,  notice  to  produce  the  original  having  been  given. 
United  States  v.  The  Paul  Shearman,  Pet.  C.  C,  »8. 

^  2579.  Snbscription  books. — A  commissioner's  book  of  subscriptions  to  the  capital  stock 
of  a  corporation  is  prima  facie  evidence  that  the  subscriptions  are  genuine,  or  made  by  per- 
sons duly  authorized ;  and  the  fact  that  one  sued  for  his  subscription  has  been  elected  one  of 
the  managers  by  the  stockholders,  and  has  acted  as  such,  ia  prima  fade  evidence  of  an  admits 
sion  on  his  part  of  the  existence  of  the  corporation.  Rockville  Sc  Washington  Turnpike  Road 
V.  Van  Ness,  2  Cr.  C.  C,  449. 

§  2580.  Minnte-books. —  In  an  action  against  the  maker  of  a  note  signed  by  him  as  agent  for 
a  certain  corporation,  the  minutes  of  the  proceedings  of  a  meeting  of  the  corporation  were  held 
to  be  admissible  in  evidence,  without  proof  that  the  requisite  notice  of  the  meeting  was  given. 
Bradley  v,  McKee,  5  Cr.  C.  C,  298. 

§  2581.  Books  of  a  board  of  trustees  established  by  the  l^slature  for  public  purposes,  in 
which  their  proceedings  were  recorded,  are  the  beet  evidence  of  their  acts,  and  ought  to  be 
admitted  whenever  those  acts  are  to  be  proved.     O wings  v.  Speed,  5  Wheat.,  420. 

§  2582.  In  an  action  on  a  life  insurance  policy,  the  record  of  the  age  of  the  deceased  in  the 
minute-book  of  the  lodge  of  Odd  Fellows  to  which  he  belonged,  as  recorded  therein  in  the 
usual  manner  of  keeping  the  records  of  the  lodge,  cannot  be  received  as  proof  of  his  age. 
Connecticut  Mut.  life  Ins.  Co.  v.  Schwenk,  4  Otto,  598. 

§  2588.  Inventory. —  In  an  action  on  a  fire  insurance  policy  for  the  loss  of  goods  destroyed 
by  fire,  where  it  became  necessary  to  prove  the  quantity  and  value  of  the  goods  on  hand 
when  the  fire  occurred,  evidence  was  given  to  show  that,  before  the  fire,  the  plaintiff  had 
taken  a  correct  inventory  of  his  stock,  which  was  correctly  reduced  to  writing  by  him  in  an 
inventory  book ;  that  the  prices  or  values  were  correctly  footed  up  therein ;  that  at  the  same 
time  the  footings  were  correctly  entered  by  the  plaintiff  upon  the  fly-leaf  of  an  exhausted 
ledger,  and  afterwards  transferred  by  him  to  the  fly-leaf  of  a  new  ledger ;  that  the  plaintiff 
could  not  remember  the  amount  of  the  inventory  or  the  footings,  and  that  both  the  inventor?' 
book  and  the  exhausted  ledger  had  been  destroyed.  It  was  held  that  the  entry  of  the  footings 
in  the  fiy-leaf  of  the  new  ledger  was  adnussible  in  evidence.  Insurance  Companies  t;.  Weides, 
14  WaU.,  875. 

XIX.  Judicial  Eecoeds. 

ST7M3CART — JtidgmentSf  etc. ;  authentication^  §§  2584-87. —  Jxtdgment  of  district  court  admissi- 
ble in  territorial  court,  §  2588. —  Record  without  a  writ,  %  2689. — Sieom  copy,  §  2590.— 
Surrogate's  records,  g  2591. —  Judgment  against  principal  in  action  against  guarantor, 
§  2592.—  Volume  of  city  surveys,  §  2593. —  Recitals  in  biU  of  exceptions,  §  2594.—  Verdict 
after  reversal  of  judgment,  §  2595. —  Copy  of  probate  of  wUl  of  lands,  ^  2596. —  Letters  of 
administration  to  prove  death,  §  2597. —  Spanish  grant;  copy  of  petition  and  decree, 
§  2598.— In  suit  for  freedom,  §  2599. — Parol  evidence  to  identify  the  subject  of  a  judg- 
ment, §  2600. 

§  2584.  The  record  of  a  judgment  in  a  state  court,  when  offered  in  evidence  in  a  federal 
court,  sitting  in  a  different  state,  must  be  authenticated  as  provided  by  section  905,  United 
States  Revised  Statutes.     United  States  v,  Biebusch,  §§  2601-6. 

g  2585.  Where  the  record  of  a  suit  in  another  state  is  offered  in  evidence,  an  omission  of  the 
presiding  magistrate,  in  his  certificate,  to  state  that  the  attestation  of  the  clerk  is  in  due  form, 
is  a  fatal  objection  to  the  admission  of  the  record  as  evidence.    Tiigg  v,  Conway,  §  2607. 

§  2586.  Where  a  record  of  a  judgment  in  a  state  court  is  offered  in  evidence  in  a  federal 
court  sitting  in  another  state,  the  certificate  of  the  magistrate  must  state  that  the  authentica- 
tion of  the  clerk  is  in  due  form.    Craig  v.  Brown,  ^§  2608-12. 

§  2587.  A  judgment  rendered  in  a  state  court  is  admissible  in  a  federal  court  as  evldena*, 
if  authenticated  by  the  clerk,  although  it  has  not  the  certificate  of  the  presiding  magistrate 
that  the  authentication  of  the  clerk  is  in  due  form.     Mewster  v.  Spalding,  §§  2618-16. 

§  2588.  A  record  of  a  suit  in  a  district  court  of  the  United  States,  if  properly  authenticated, 
is  admissible  in  a  court  of  a  territory  as  evidence  of  the  judgment  in  the  district  ooort.  Buford 
i\  Hickman,  §§  2617-18. 

§  2589.  A  record  which  has  no  writ  is  fatally  defeictive.    Ibid» 
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$$  2590.  A  sworn  copy  is  not  evidence  unless  the  witness  swears  that  he  compared  the  copy 
with  the  original.    Catlin  v,  Underhill.  g  2619. 

§  2o91.  The  surrogate's  records  must  be  proved  in  another  state  in  conformity  with  the  act 
of  congress  of  1790.    Ibid. 

§  2o93.  In  an  action  against  a  guarantor,  on  a  guaranty,  a  judgment  recovered  on  an  ac> 
count  against  the  principal  is  evidence  of  the  amount  due  from  him.  Drummond  i\  Prest- 
man,  ^  2620. 

$i  259$.  A  volume  of  city  surveys,  made  by  authority  of  the  government,  is  not  j)er  ne  evi- 
dence. Any  plan  to  be  so  used  must  be  authenticated  by  the  surveyor.  Chirac  v,  Reinecker, 
^  2621-28. 

g  2594.  As  between  parties  and  privies,  recitals  in  a  bill  of  exceptions  in  an  ejectment  suit 
are  prima  facie  evidence  of  the  facts  recited  in  a  suit  for  mesne  profits  of  the  same  premises. 
Ibid. 

g  2o95.  When  a  special  verdict  is  found  which  establishes  a  certain  fact,  and  judgment  on 
it  is  reversed,  the  verdict  is  not  evidence  in  an  action  between  the  same  parties  for  the  same 
premises,  when  offered  by  the  party  in  whose  favor  the  verdict  was,  to  prove  the  fact  estab> 
lishcd  by  the  verdict.    Smith  v,  McCool,  g  2629. 

§  2596.  A  copy  and  probate  of  a  will  of  lands  is  not  evidence  of  the  contents  of  the  will  in  a 
federal  court,  when  the  laws  of  the  state  in  which  the  will  is  probated  make  the  probate  of 
wills  of  personalty  only,  evidence  of  the  contents  of  the  will.    Darby  v.  Mayor,  g  2680, 

§  2597.  Where  the  right  of  action  in  a  case  depends  upon  the  death  of  a  third  person,  as  in 
case  of  a  suit  upon  an  insurance  policy,  letters  of  administration  are  not  competent  evidence ' 
of  the  death  of  such  party.    Mutual  Benefit  Life  Ins.  Co.  v.  Tisdale,  g  2681. 

g  2598.  A  copy  of  the  petition  and  decree  by  which  land  was  granted  by  the  Spanish  gonr^ 
ernment,  certified  by  the  secretary  of  the  Spanish  government  office,  whose  practice  it  is  to 
keep  the  original  petition  and  decree  and  only  give  a  copy  to  the  grantee,  is  good  prima  faeiiB 
evidence  of  the  grant.    United  States  v.  Wiggins,  g§  2632-87.  * 

g  2599.  Where  a  slave  has  established  her  freedom  by  a  suit  against  one  who  claims  to  be 
her  master,  this  record  is  evidence  in  favor  of  her  child  in  a  suit  by  her  for  her  freedom 
against  the  same  person.    Vigel  v,  Naylor,  g  2688. 

g  2600.  When,  at  the  trial  of  a  case,  a  former  judgment  is  offered  in  evidence,  and  it  is 
sought  to  show  by  parol  evidence  that  the  two  causes  of  action  are  the  same,  parol  evidence 
may  be  given  to  rebut  this  parol  evidence.    Packet  Co.  v.  Sickles,  §g  2689-48. 

[Notes.—  See  gg  2649-2804.] 

UNITED  STATES  v.  BIEBUSCH. 
(Cucuit  Court  for  Missouri:  1  McCrary,  42-46.    1880.) 

Opinion  by  McCeary,  J. 

Statement  of  Facts. —  In  this  case  and  one  other  I  have  at  this  term  heard, 
with  the  district  judge,  motions  for  new  trials  in  cases  tried  before  him  when 
holding  alone  the  circuit  court.  I  have  done  so  at  his  request,  and  only  for 
the  purpose  of  advising  with  and  assisting  him. 

§  2601.  Rulifigs  of  di%trict  judge  holding  circuit  court  are  not  reviewable  hy 
circuit  judge  or  circuit  jtcstice. 

It  is  well  settled  in  this  circuit  that  the  rulings  of  the  district  judge  while 
holding  the  circuit  court  are  not  subject  to  be  reviewed  in  the  same  court^ 
either  by  the  circuit  judge  or  the  circuit  justice.  I  make  this  announcement 
so  that  it  may  be  understood  that  I  am  not  to  be  expected,  as  a  rule,  to  enter- 
tain motions  for  new  trials  in  cases  tried  in  my  absence  by  the  district  ju(lg(», 
and  that  I  will  only  sit  with  the  district  judge  in  hearing  such  matters  when  he 
desires  and  requests  it.  It  is  not  enough  that  he  does  not  object  or  consents. 
Appleton  V.  Smith,  1  Dill.,  202  (Courts,  §  14).  In  this  case,  however,  I  have, 
at  the  request  of  the  district  judge,  considered  carefully  the  questions  raised 
by  counsel  for  defendant  in  support  of  their  motion  for  a  new  trial,  and  am 
prepared  to  announce  my  concurrence  in  his  rulings. 
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§  2603.  Emd^nve  offered  under  a  count  that  is  withdrawn  is  not  incomj^tent 
if  relevant  to  any  suhaistiyig  count. 

The  questions  involved  are,  I  think,  suflBciently  important  to  justify  me  in 
staling  the  legal  propositions  upon  which  we  are  agreed,  and  which  are  con- 
clusive of  the  motion.     They  are  as  follows: 

1.  Evidence  offered  in  support  of  an  indictment,  containing  several  counts, 
goes  to  the  jury  in  support  of  each  and  all  the  counts  to  which  it  is  relevant, 
and  so  far  as  competent;  and  where  one  of  several  counts  is  withdrawn  after 
«)vidence  has  been  offered,  it  is  proper  for  the  court  to  direct  the  jury  to  con- 
siaer  such  evidence,  under  counts  not  withdrawn,  in  so  far  as  it  is  legally 
applicable  to  them. 

§2603.  A  rule  of  evidence.     Fraudtderit  sale.     Fraudulent  possession. 

2.  In  an  indictment,  charging  in  one  count  possession  of  counterfeit  coin, 
with  intent  to  defraud,  etc.,  and  in  another  count  charging  a  fraudulent  sale  of 
such  coin,  evidence  of  fraudulent  possession  and  sale  ma\'  be  retained  as  sup- 
porting the  first  named  count  after  the  second  has  been  withdrawn  from  the 
jury,  though  the  person  to  whom  such  sale  is  made  is  not  named  in  the  indict- 
ment. A  fraudulent  sale  to  any  person,  whether  named  in  the  indictment  or 
not,  is  competent  evidence  to  support  the  charge  of  fraudulent  possession. 

§  2604*  Rule  as  to  incompetence  of  witness  from  infamy. 

3.  At  common  l^w  a  person  convicted  of  an  infamous  crime  was  rendered 
incompetent  as  a  witness,  but  in  England  and  in  most  of  the  states  of  the  Union 
the  disqualification  of  infamy  has  been  removed,  and  a  conviction  may  be  shown 
only  to  affect  credibility.  Whart.  on  Ev.,  §  397.  The  tendency  of  courts  and 
legislatures  is  now  strongly  in  the  direction  of  the  doctrine  that  all  persons  of 
sufficient  intelligence  should  be  accepted  as  competent  to  testify,  leaving  to  the 
jury,  and  not  to  the  court,  the  question  of  credibility.  In  the  courts  of  the 
United  States,  as  well  as  in  those  of  many  of  the  states,  a  defendant  in  a  crimi- 
nal case  may  now  testify  in  his  own  behalf.  If,  however,  a  conviction  of  an 
infamous  crime  is  to  be  held  to  exclude  a  witness,  it  is  clear  that  such  conviction 
must  be  shown  by  the  record.  "  The  record,"  says  Mr.  Greenleaf,  "  is  required 
as  sole  evidence  of  his  guilt,  no  other  proof  being  admitted  of  the  crime,  not 
only  because  of  the  great  injustice  of  trying  the  guilt  of  a  third  person  in  a  case 
in  which  he  is  not  a  party,  but,  also,  lest  in  the  multiplication  of  the  issues  to 
be  tried  the  principal  case  should  be  lost  sight  of  and  the  administration  of 
justice  should  be  frustrated."  1  Greenl.  Ev.,  §  372.  "  It  is  the  judgment,  and 
that  only,  which  is  received  as  the  legal  and  conclusive  evidence  of  the  partj^'s 
guilt,  for  the  purpose  of  rendering  him  incompetent  to  testify.  ...  If  tbo 
guilt  of  the  party  should  be  shown  by  oral  evidence,  and  even  by  his  own 
admission  (though  in  neither  of  these  modes  can  it  be  proved  if  the  evidence 
be  objected  to),  or  by  his  plea  of  'guilty,'  which  has  not  been  followed  by  a 
judgment,  the  proof  does  not  go  to  the  competency  of  the  witness,  however  it 
may  affect  his  credibility."     Id.,  §  375. 

§  2605.  When  the  record  of  a  state  judynient  is  properly  attested  and  admissi- 
ble in  evidence. 

4.  The  record  of  a  judgment  in  the  state  of  Illinois  by  a  court  of  that  state, 
to  be  admitted  in  evidence  here,  must  be  attested  in  the  manner  provided  by 
section  906  of  the  Revised  Statutes,  and  the  certificate  must  show  that  the 
])erson  signing  it  as  judge  was,  at  the  time  of  so  signing,  the  judge,  chief  justice, 
or  presiding  magistrate  of  the  court  in  which  the  judgment  is  of  record. 
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Lothrop  i\  Blake,  3  Barr,  495;  Stephenson  v.  Bannister,  3  Bibb,  369;  Kirk- 
land  V.  Smith,  2  Mart.  (K  S.),  497;  Stewart  v.  Gray,  Hemp.,  94;  Catlin  v.  Un- 
derhill,  4  McLean,  199;  Erb  v.  Scott,  2  Harris,  22. 

Our  attention  has  been  called  to  the  case  of  Bennett  v.  Bennett,  1  Deady, 
307,  where  the  opinion  is  expressed  that  the  statute  above  cited  concerning  the 
authentication  of  judicial  records  does  not  apply  to  the  authentication  of  si 
state  record  in  the  federal  courts.  I  have  carefully  considered  the  reasonin/ir 
of  the  learned  judge  in  that  case,  and  find  myself  unable  to  concur  therein. 
In  numerous  reported  cases  where  transcripts  of  judgments  in  state  courts 
have  been  offered  in  evidence  in  courts  of  the  United  States,  the  applicability 
of  the  statute  has  been  taken  for  granted.  See  cases  cited  under  section  905, 
Revised  Statutes.  And  in  no  case,  so  far  as  I  am  advised,  except  the  one 
above  cited,  has  the  question  been  raised.  It  is  said  that  the  act  was  passed 
in  pursuance  of  article  4,  section  1,  of  the  constitution,  which  declares  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  judicial  records,  etc., 
of  every  other  state.  And  it  is  argued  that  congress  must  be  presumed  to 
have  enacted  the  law  in  question  for  the  sole  purpose  of  carrying  into  effect 
this  constitutional  provision.  But  it  must  be  borne  in  mind  that  congress  has 
the  general  power  to  regulate  the  mode  of  proof  and  procedure  in  the  national 
courts,  and  that  the  act  in  question  may  have  been  intended  to  accomplish  this 
end.  Whether  it  was  so  intended  or  not  must  depend  upon  the  language  of 
the  statute,  and  this  appeal's  to  me  to  be  entirely  clear.  It  provides  that  "  the 
records  and  judicial  proceedings  of  the  courts  of  any  state  or  territory  .  .  . 
shall  be  proved  or  admitted  in  any  other  amrt  within  the  United  States  by 
the  attestation  of  the  clerk,"  etc.  The  language,  "  any  other  court  within  the 
United  States,"  is  very  comprehensive,  and  must  be  held  to  include  both  state 
and  national  courts.  Congress  having  full  power  under  the  constitution  to 
regulate  the  mode  of  proof  of  judicial  records  of  state  courts,  in  all  other 
coarts,  both  state  and  federal,  has  seen  fit  to  exercise  it  in  the  enactment  of  a 
single  statute.  It  matters  not  that  the  power  of  congress  to  pass  the  act  may 
have  been  derived  from  several  provisions  of  the  constitution. 

§  2606.  Rule  as  to  eoiilence  co7*rohorative  of  the  testimony  of  an  infamovn 
witness. 

5.  Upon  the  question  raised  upon  this  motion  as  to  what  evidence  may  be 
received  in  corroboration  of  the  testimonv  of  a  witness  who  is  shown  to  be 
infamous,  the  authorities  are  not  perfectly  agreed.  I  am,  however,  prepared 
to  accept,  as  applicable  here,  the  rule  laid  down  by  Chief  Baron  Joy,  in  hi« 
work  on  the  Evidence  of  Accomplices,  pp.  9S,  99,  and  which  is  as  follows: 
"  The  confirmation  ought  to  be  in  such  and  so  many  parts  of  the  accomplice's 
narrative  as  may  reasonably  satisfy  the  jury  that  he  is  telling  truth,  without 
restricting  the  confirmation  to  any  particular  points,  and  leaving  the  effect  of 
such  confirmation  (which  may  vary  in  its  eflFect  according  to  the  nature  and 
circumstances  of  the  particular  case)  to  the  consideration  of  the  jury,  aided 
in  that  consideration  by  the  observation  of  the  judge."  See  1  Greenl.  Ev., 
§  381,  note  1.  This  is,  I  think,  a  safe  and  sound  rule,  with  perhaps  a  single 
modification.  The  corroborating  evidence  should  not  be  extended  to  such 
facts  in  the  witness'  narrative  as  are  generally  known,  but  should  be  confined 
to  those  matters  which,  whether  in  themselves  material  to  conviction  or  not, 
are  seen  to  be  well  calculated  to  strengthen  and  confirm  the  truth  of  his  story. 
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TRIGG  V,  CONWAY. 
(Circuit  Court  for  Arkansas:  1  Hempstead,  538-^1.     1847.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  On  the  trial  of  this  cause,  the  counsel  for  the  defend- 
ant made  two  objections  to  the  admissibility  of  the  record  from  the  Jefferson 
county  court  of  Kentucky;  first,  that  it  was  not  properly  authenticated;  and 
second,  that  it  purported  on  its  face  to  be  a  partial  record. 

This  record  is  conceded  on  all  hands  to  have  been  indispensable  to  a  recov- 
ery on  the  part  of  the  plaintiff;  and,  as  the  jury  have  found  for  her,  it  follows, 
as  a  necessary  consequence,  that  a  new  trial  must  be  granted  on  this  ground 
alone,  if  that  record  was  not  admissible,  irrespective  of  the  other  points  urged 
by  the  defendant's  counsel,  and  on  which  no  opinion  is  intended  to  be  ex- 
pressed. The  counsel  of  the  defendant  has  produced  a  number  of  adjudged 
cases  of  controlling  authority,  and  which  are  conclusive,  to  show  that  the  tirst 
objection  made  by  him  to  the  admissibility  of  the  record  was  tenable,  and 
should  have  been  sustained. 

§  2607.  Attestation  of  clerk  to  Judgment  of  ai:  other  stat^  must  be  certified  by 
judge  to  be  in  due  form. 

The  specific  objection  to  it  is,  that  the  presiding  magistrate  has  omitted  the 
statement  in  his  certificate,  that  the  attestation  of  the  clerk  is  in  due  form. 
This  is  a  fatal  defect,  as  the  cases  cited  by  him  demonstrate.  And  other  cases 
to  the  same  effect  will  be  found  industriously  collected,  in  note  771,  hy  Cowen 
and  Hill,  in  3  Phillips  on  Evidence,  1120,  1132.  The  act  of  congress  of  26th 
May,  1790  (1  Stat.,  122),  expressly  declares  that  "  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  state  shall  be  proved  or  admitted  in  any  other 
court  within  the  United  States,  by  the  attestation  of  the  clerk  and  the  seal  of 
the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice  or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attesta^ 
tion  is  in  due  form."  And  when  so  authenticated,  they  are  entitled  to  the 
same  faith  and  credit  as  in  the  courts  of  the  state  from  whence  the  same  are 
taken. 

In  Smith  v,  Blagge,  1  Johns.  Gas.,  238,  it  was  said  by  the  court:  "  TVe  cannot 
officially  know  the  forms  of  another  state,  and  therefore  they  ought  to  be 
proved.  The  act  of  congress  directs  the  mode  of  proof,  and  requires  that  the 
presiding  judge  of  the  court  from  which  the  copy  is  obtained  shall  certify 
that  the  attestation  is  in  due  form."  Hence  a  mere  certificate  verifying  the 
handwriting  of  the  clerk  is  not  enough.  Craig  v.  Brown,  1  Pet.  C.  C,  353 
(§§  2608-12,  hifra). 

The  intention  of  the  act  of  congress  was,  not  that  the  attestation  should  be 
according  to  the  form  used  in  the  state  where  offered,  or  to  any  other  form 
generally  observed,  but  according  to  the  forms  of  the  court  where  the  pro- 
ceeding was  had;  and  the  certificate  of  the  presiding  judge  is  the  only  evi- 
dence that  can  be  received  that  such  form  has  been  observed.  The  record  not 
being  admissible,  it  follows  that  a  new  trial  must  be  granted,  the  costs  to 
abide  the  event  of  the  suit. 

Ordered  accordingly. 
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CRAIG  V.  BROWN. 
(Circuit  Court  for  Pennsylvania:  Peters,  C.  C,  852-855.    1816.) 

Statement  of  Facts. —  Kule  to  show  cause  why  defendant  should  not  be 
discharged  on  common  bail  because  he  had  been  discharged  from  all  his  debts 
under  the  insolvent  laws  of  Louisiana.  The  cause  shown  by  the  plaintiff  will 
appear  sufficiently  in  the  opinion  of  the  court. 

Opinion  by  Washington,  J. 

The  objections  to  the  record  being  offered  in  evidence  are,  that  the  seal  of 
the  court  is  not  alBxed  to  it,  nor  is  it  certified  by  the  judge  that  the  record  is 
authenticated  in  due  form. 

§  2608.  Forms  of  authenticating  records  of  one  atcUe  for  use  in  another  pre- 
scribed  ly  act  of  congress. 

The  act  of  congress  of  the  26th  of  May,  1790  (Laws  II.  S.,  vol.  ii,  102),  de- 
clares that  the  records  and  judicial  proceedings  of  the  courts  of  any  state  shall 
be  proved  or  admitted  in  any  other  court  within  the  United  States  by  the 
attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  etc.,  that  the  said  attestation  is  in 
due  form.  As  to  the  mode  of  authenticating  the  legislative  acts  of  the  sev- 
eral states,  the  same  law  declares  that  it  shall  be  by  affixing  thereto  the  seal 
of  the  respective  states. 

The  record  offered  in  evidence  in  this  case  has  the  signature  of  the  clerk, 
with  the  seal  of  the  late  territory  of  New  Orleans  affixed,  the  clerk  certifying 
that  no  seal  has  yet  been  provided  for  the  state,  and  the  certificate  of  the  pre- 
siding judge  of  the  court  states  that  the  person  whose  name  is  signed  to  the 
attestation  is  clerk  of  the  said  court,  and  that  the  signature  is  in  his  own 
proper  handwriting.  As  to  the  law  of  the  territory,  it  is  printed  in  a  small 
pamphlet,  in  the  French  and  English  languages,  but  has  no  seal  whatever 
affixed. 

§  2609.    What  is  a  sufficient  seal  of  a  state  or  a  court     Qucsre. 

It  is  objected  to  this  evidence,  first,  that  it  has  not  the  seal  of  the  court;  and 
secondly,  that  it  is  not  certified  as  the  law  directs. 

First.  AVhenever  the  court  whose  record  is  certified  has  no  seal,  this  fact 
should  appear  either  in  the  certificate  of  the  clerk  or  in  that  of  the  judge.  In 
this  case,  the  seal  affixed  is  stated  to  be  that  of  the  late  territory  of  Orleans^ 
not  of  the  court;  and  it  is  further  stated  that  no  seal  has  been  provided 
for  the  state.  But,  from  the  impression  of  the  seal,  it  would  seem  that  it  had 
belonged  to  the  court  before  the  territory  was  erected  into  a  state ;  in  which 
case  it  might  well  continue  to  be  the  seal  of  the  court  under  the  new  form  of 
government,  although  no  new  provision  for  that  purpose  had  been  made. 
There  are  strong  reasons  for  believing  that  the  circumstance  which  has  given 
rise  to  this  objection  has  proceeded  from  an  inaccuracy  of  expression  in  the 
clerk,  and  I  shall  therefore  proceed  to  examine  the  otHer  objection  without 
giving  any  decided  opinion  as  to  the  sufficiency  of  this. 

§  2610.  A  certificate  that  is  insufficient  to  authenticate  a  record. 

Second.  In  answer  to  this  objection  it  is  contended  that  the  attestation  of 
the  clerk  appears  upon  the  face  of  it  to  be  in  d,ue  form,  and  that  the  certificate 
of  the  judge,  though  it  does  not  expressly  state  it  to  be  so,  contains  what 
amounts  to  such  an  allegation,  and  is  therefore  a  substantial  compliance  with 
law.  I  cannot  accede  to  this  argument.  Each  state  has  a  form  of  its  own  for 
authenticating  records,  prescribed  either  by  positive  law  or  by  practice;  and 
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to  make  those  records  evidence  in  other  states,  congress  has  thought  proper 
to  declare  that  the  attestation  must  be,  not  according  to  the  form  used  in  the 
state  where  it  is  offered,  or  to  anj'  other  form  generally  observed,  but  to  that 
of  the  state  or  of  the  court  from  whence  the  record  comes ;  and  the  only  evi- 
dence of  this  fact  is  the  certificate  of  the  presiding  judge  of  that  court.  I 
infer  that  the  form  intended  bv  the  law  is  that  which  I  have  stated,  from  the 
circumstance  that  congress  has  prescribed  none,  and  it  is  not  to  be  supposed 
that  the  judge  who  gives  the  certificate  should  be  acquainted  with  any  other 
form  than  that  of  his  own  state  or  court. 

But  it  is  contended  that,  although  this  certificate  should  be  too  informal  to 
entitle  the  record  to  be  given  in  evidence  upon  the  trial  of  the  cause,  it  is 
nevertheless  suflScient  upon  a  question  of  bail.  The  answer  to  this  is,  that  the 
record  in  question  is  not  evidence  for  any  purpose,  because  it  is  not  so  authen- 
ticated as  to  entitle  it  to  credit.  It  is  in  fact  no  more  than  a  paper  having 
the  signature  of  a  person  who  styles  himself  clerk  of  the  court,  but  who  is  not 
shown  by  the  certificate  to  be  so,  inasmuch  as  it  states  a  fact  which  the  law 
does  not  authorize  or  require  the  judge  to  certify;  and  therefore  it  is  the  same 
thing  as  if  the  certificate  had  been  omitted  altogether. 

§  2611.  Laws  of  a  staie  are  not  Hujfficiently  authenticated  loithout  a  seal  of 
the  state. 

As  to  the  law  of  the  territory  of  Orleans,  upon  which  these  proceedings 
have  been  founded,  it  is  equally  inadmissible,  not  being  authenticated  under 
the  seal  of  the  state  of  Louisiana,  as  the  act  of  congress  requires. 

§  2612.  To  (llseharge  on  cominmi  bail,  the  evidence  jaust  be  of  no  doubtfid 
character. 

Evidence  on  which  the  court  will  discharge  on  common  bail  ought  not  to 

be  of  a  doubtful  nature,  since  the  plaintiff  may  lose  his  debt  altogether  if  it 

should  turn  out  that  he  was  entitled  to  demand  special  bail.     A  mistake  made 

on  the  other  side  may  be  productive  of  inconvenience  to  the  defendant,  but 

the  consequence  will  be  less  serious. 

Hide  discharged, 

MEWSTER  «.  SPALDING. 
(Circuit  CJourt  for  Michigan :  6  McLean,  24-37.     1853.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  is  an  action  against  the  sheriflp  of  Washtenaw 
county,  for  an  escape.  A  record  was  offered  in  evidence  of  a  judgment  ob- 
tained in  that  county,  before  a  state  court,  against  the  defendant,  who,  it  is 
alleged,  was  in  the  legal  custody  of  the  sheriflf,  and  from  whose  custody  he  was 
permitted  to  escape,  for  which  this  action  was  brought. 

§  2613.  Authentication  of  record  of  state  courts,  when  sufficient  in  federal 
courts. 

The  record  was  Sbjected  to,  because  it  was  only  certified  under  the  seal  of 
the  court  by  the  clerk,  but  had  not  the  certificate  of  the  presiding  judge  that 
the  record,  etc.,  "  was  in  due  form." 

By  the  act  of  congress  of  the  26th  of  May,  1790,  it  is  provided  "that  the 
acts  of  the  legislatures  of  the  several  states  shall  be  authenticated  by  having 
the  seal  of  their  respective  states  affixed  thereto;  that  the  records  and  judicial 
proceedings  of  the  courts  of  any  state  shall  be  proved  or  admitted  in  any  other 
court  of  the  United  States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
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justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attestation  is 
in  due  form." 

It  is  supposed  that  judgments  of  the  state  courts,  as  well  as  its  legislative 
action,  are  required  to  have  the  above  authentication,  when  used  as  evidence  in 
another  state.  When  used  within  the  state  the  published  statutes  are  evidence, 
and  so,  it  would  seem,  are  the  judgments  regularly  certified  by  the  clerk  under 
the  seal  of  the  court.  It  can  hardly  be  necessary  for  a  state  judge  to  certify 
to  another  state  judge,  when  each  knows  officially  what  is  "  the  due  form  " 
required.  And  if  such  a  certificate  of  the  presiding  or  chief  justice  be  not  nec- 
essary to  make  the  record  evidence  in  a  court  of  the  state  where  rendered,  the 
same  rule  is  applicable  in  this  court. 

§  2614.  Judges  of  ike  United  States  courts  are  presumed  to  know  the  laws  of 
the  several  state's. 

It  has  been  held  by  the  supreme  court,  that,  as  its  jurisdiction  extends 
throughout  the  United  States,  the  judges  of  that  court  are  presumed  to  know 
the  laws  of  the  respective  states.  They  require  no  authentication  of  the  laws 
of  the  states,  as  above  provided,  but  act  on  them  from  their  own  knowledge,* 
or  from  the  published  statutes.  And  on  the  same  principle  they  take  cogni- 
zance of  the  courts  of  each  state  organized  under  its  laws,  and  of  the  jurisdic- 
tions they  exercise.  This  being  the  case,  the  necessity  of  the  certificate  of  the 
judge,  as  to  the  "  due  form  "  of  a  state  court  record,  is  not  very  apparent.  It 
would  be  objectionable  to  those  of  the  profession  who  look  more  to  form  than 
substance.  But,  however  this  may  be,  we  admit  the  record  objected  to  with- 
out the  certificate  of  the  judge,  as  it  is  the  recoixi  of  a  court  of  the  istate  of 
Michigan. 

§  3615.  Law  of  Michigan  concerning  fraudvient  debtors. 

It  is*also  objected  that  the  arrest  in  this  case  was  made  under  a  special 
statute  of  the  state,  partaking,  to  some  extent,  of  a  criminal  procedure,  of  which 
this  court  cannot  take  jurisdiction.  The  procedure  took  place  under  the  Re- 
vised Statutes  of  1846,  entitled  "An  act  for  the  punishment  of  fraudulent 
debtors."  The  first  section  declares  that  no  person  shall  be  imprisoned  for 
debt  except  as  follows:  The  plaintiff  may  apply  for  a  warrant  to  arrest  the 
defendant,  and  the  warrant  may  be  issued  on  the  affidavit  of  the  plaintiff  or 
some  other  person  that  the  debt  is  due,  and  that  the  defendant  is  "  about  to 
remove  to  defraud  his  creditors,  or  that  he  has  property  which  he  refuses  to 
apply  to  the  payment,  or  that  he  has  disposed,  or  is  about  to  do  so,  of  his 
property  to  defraud  his  creditors,  or  that  defendant  fraudulently  incurred  the 
obligation  sued  on ;  and  upon  proof  to  the  satisfaction  of  the  officer  called  on 
to  issue  the  warrant,  he  shall  issue  it." 

On  the  warrant,  the  defendant  being  arrested  is  brought  before  the  officer, 
where  the  defendant  may  controvert  the  facts  alleged,  on  which  the  warrant 
was  issued.  On  this  examination,  if  the  officer  finds  the  allegation  true,  he  may 
commit  the  defendant  unless  he  shall  pay  the  debt,  give  security,  or  enter  into 
bond  to  assign  in  thirty  days  his  property  for  the  benefit  of  his  creditors,  and 
if  committed,  the  defendant  remains  in  custody  until  final  judgment  shall  be 
rendered  in  his  favor,  or  until  he  has  assigned  his  property  or  obtained  his  dis- 
charge under  the  insolvent  laws.  The  commitment  having  been  made  under 
the  above  statute,  it  is  charged  the  sheriff  suffered  him  to  escape. 

§  2616.  Jurisdiction  of  this  court. 

No  objection  is  ])erceived  to  the  jurisdiction  of  this  court.  The  proceeding, 
under  the  statute,  is  not  criminal.     It  gives  a  remedy  against  a  fraudulent 
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debtor,  and  in  the  action  now  before  us,  we  have  to  inquire  whether  the  de- 
fendant in  the  action  before  the  state  court  was  legally  in  custody.  To  prove 
this  the  warrant  must  be  produced,  or  its  loss  must  be  shown,  to  authorize 
secondary  proof  of  its  contents.  The  warrant  is  not  produced,  and  some  evi- 
dence has  been  offered  of  its  loss.  The  warrant  was  issued  by  Judge  Lane, 
who,  on  examination,  committed  the  defendant.  Shortly  after  this  Judge  Lane 
vlied.  A  copy  of  the  warrant  appears  to  be  contained  in  the  recognizance 
entered  into  by  the  defendant  to  appear  and  answer  the  allegations  of  fraud; 
but  to  make  this  evidence  the  original  must  be  shown  to  have  been  lost.  A 
file  of  the  judge's  papers,  found  in  his  office,  has  been  examined,  but  the  origi- 
nal warrant  was  not  found  in  it.  The  other  papers  of  the  judge  have  not  been 
examined,  and  this  is  essential  to  the  reception  of  secondary  proof. 

BUFORD  V.  HICKMAN. 
(Superior  Court  for  Arkansas  Territory:  Hempstead,  23^234.     1834.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  An  action  of  debt  was  brought  by  Paschal  Buford, 
executor  of  Henry  Buford,  deceased,  against  William  Hickman,  founded  upon 
a  record  of  the  United  States  district  court  of  West  Tennessee.  The  defend- 
ant filed  a  special  demurrer  to  the  plaintiff's  declaration,  but  the  demurrer  was 
overruled.  Issue  was  then  taken  on  the  plea  of  nul  tiel  record^  upon  which 
issue  the  court  rendered  judgment  for  the  defendant;  and  the  assignment  of 
error  calls  in  question  the  propriety  of  this  judgment.  The  whole  case,  we 
apprehend,  turns  upon  the  question  of  the  sufficiency  of  the  record  offered  in 
evidence.  If  that  w^as  full  and  complete  and  properly  authenticate4,  the  de- 
cision of  the  court  in  refusing  to  receive  it  as  evidence  was  erroneous.  But, 
on  the  other  hand,  if  it  was  not  full  and  complete  and  properly  authenticated, 
the  decision  of  the  court  was  correct. 

§  2617.  Records  of  a  district  court  of  the  United  States  are  admissible  in 
evidefice  in  a  territoriat  court  in  a  suit  brought  on  the  judgment. 

The  first  objection  taken  in  argument  to  the  admissibility  of  the  record  was, 
that  it  being  a  record  of  a  district  court  of  the  United  States,  the  act  of  con- 
gress of  1790,  regulating  the  mode  of  authenticating  records  in  order  to  make 
them  evidence,  does  not  apply.  Admitting  the  act  of  congress  of  1790  to 
apply  alone  to  the  records  of  the  state  courts,  and  this  is  clearly  the  case,  still 
it  has  been  decided  by  some  of  the  most  respectable  courts  in  the  Union  that 
the  records  of  the  United  States  courts  are  admissible  in  evidence  in  the  state 
courts,  if  authenticated  by  the  seal  of  the  court,  attestation  of  the  clerk  and 
certificate  of  the  judge;  and  we  can  perceive  no  substantial  objection  to  their 
admission  as  evidence  in  the  courts  of  this  territory.  The  United  States  ex- 
ercise jurisdiction  and  sovereignty  over  Arkansas,  and  we  conceive  that  we 
are  bound  to  know  the  oificei*s  of  the  respective  courts  of  the  United  States, 
and  to  enforce,  when  called  upon,  their  judgments,  for  the  same  reasons  that 
the  English  courts  enforce  the  judgments  of  one  another.  Pepoon  v.  Jenkins, 
2  Johns.  Cas.,  119;  Borden  v.  Fitch,  15  Johns.,  121. 

§  2618.  The  transcript  of  a  judgment  should  show  a  writ,  or  such  record  of 
facts  as  too u Id  dispense  with  a  writ,      ^ 

The  second  objection  taken  to  the  admission  of  the  record  in  evidence  is  one 
of  much  more  difficulty,  and  about  which  we  have  entertained  great  doubt.  It 
has  been  contended  that  the  record  is  incomplete  and  imperfect,  and  does  not 
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furnish  evidence  that  the  defendant  was  served  with  process.  There  is  no  writ 
in  the  record,  nor  does  it  appear  that  issue  was  joined  between  the  parties.  In 
the  introductory  part  of  the  declaration,  the  technical  term  *'  attached "  is 
used ;  f rora  which  it  might  be  inferred  that  there  had  been  a  writ  and  it  had 
been  executed.  It  further  appears  from  the  record  that  the  parties  appeared 
by  their  attorneys,  that  a  jury  tried  the  cause  and  gave  a  verdict,  and  that  the 
district  court  rendered  a  judgment.  But  does  all  this  furnish  conclusive  legal 
evidence  of  the  existence  of  a  writ  and  its  service?  If  a  writ  bean  essential 
component  of  a  record,  and  that  it  is  so  considered  is  well  settled  by  authority, 
c:m  it  be  dispensed  with,  or  can  its  legal  existence  be  established  in  any  other 
way  than  by  its  production ;  or  can  its  service  be  shown  in  any  other  mode 
than  by  the  return  of  the  proper  officer?  Duvall  v,  Craig,  2  Wheat.,  45,  56; 
Adams  v.  Calhoun,  Litt.  Sel.  Cas.,  10.  It  is  true  that  the  appearance  of  a  party 
by  attorney  will  cure  a  defective  service  of  a  writ,  and  even  supersede  the 
necessity  of  service,  and  the  consent  of  the  parties  entered  on  the  record  might 
doubtless  dispense  with  the  writ  itself.  2  Strange,  1072;  4Cranch,  180;  3  id., 
49S.  But  in  the  record  of  the  district  court  no  such  consent  appears.  The 
parties  appeared  by  their  attorneys,  but  no  plea  was  filed,  and  no  venire  facias 
awarded,  although,  from  the  nature  of  the  case,  one  was  necessary.  In  short, 
no  act  was  performed  by  the  attorney  going  to  show  that  he  was  representing 
the  defendant  Hickman.  Can  Hickman,  then,  be  considered  to  have  been  reg- 
ularly in  court?  We  think  not.  The  record  furnished,  in  our  opinion,  no  legal 
evidence  of  the  service  of  prqcesson  Hickman,  or  an  appearance  for  him;  and 
if  so,  the  judgment  of  the  district  court  of  Tennessee  was  not  binding  upon 
him,  and  was  properly  excluded. 

Judgment  ajjirfned. 

CATUN  V.  UNDERHILL.    . 

(Circuit  Court  for  Indiana:  4  McLean,  199,  200.    1847.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  Tliis  case  is  brought  before  the  court,  by  consent 
of  the  parties,  to  submit  certain  questions  on  the  admissibility  of  evidence. 
Charlton  Ferris,  being  sworn,  says  that  the  annexed  exhibit  A.  contains  the 
letters  testamentary,  the  copy  of  the  will,  the  certificate  of  the  surrogate  and 
the  proofs  thereon,  and  a  certified  copy  of  the  oath  taken  by  the  witness  upon 
takinor  out  said  letters  testamentary.  Witness  states  that  he  has  acted  as  such 
executor  ever  since  he  was  so  qualified,  and  still  continues  to  act. 

§  2G19.    What  is  necessary  to  make  a  sworn  copy  evidence. 

This,  it  was  contended,  proved  the  will  and  other  papers  as  sworn  copies. 
But  the  witness  does  not  swear  that  he  compared  the  copies  with  the  record ; 
and,  therefore,  they  cannot  be  received  as  sworn  copies.  The  surrogate  before 
whom  the  will  was  proved,  and  who  granted  the  letters  testamentary,  certified 
under  his  oflBcial  seal  to  a  copy  of  the  will,  letters,  etc.,  and  proof  of  the  will. 
But  there  was  no  certificate  of  the  presiding  judge  that  the  attestation  was 
in  duo  form,  and  for  this  defect  the  copies  are  objected  to.  The  surrogate  acts 
as  his  own  clerk,  and  certifies  under  his  seal,  but  he  also  acts  in  the  capacity 
of  judge,  and,  consequently,  had  a  right  to  certify.  lie  keeps  a  record,  and 
the  court  held  that  copies  must  be  authenticated  in  the  form  required  to  make 
them  evidence. 

The  act  of  congress  of  1700  provides  '*  that  \k\e  records  and  judicial  pro- 
ceedings of  one  state  shall  be  proved  or  admitted  in  any  other  court  within 
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the  United  States,  bv  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  the  certificate  of  the  judge,  chief 
justice  or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attestation  is 
in  due  form."  The  papers  oflFered,  not  having  the  required  authentication,  can- 
not be  admitted  in  evidence. 

DRUMMOND  v.  PRESTMAN. 
(12  Wheaton,  515-528.     1827.) 

Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Facts. —  This  case  arises  on  the  following  state  or  racts: 
Hichard  and  Charles  Drummond,  being  engaged  in  some  joint  mercantile  ad- 
ventures, which  appear  to  have  been  carried  on  chiefly  by  Charles,  made  con- 
signments, in  the  year  1803,  to  William  Prestman,  then  doing  business  as  a 
commission  merchant  in  Baltimore.  George  Prestman,  the  father  of  William, 
thereupon  addressed  to  Charles  Drummond  a  letter  of  guaranty,  in  these  terms : 

"Baltimore,  17th  November,  1803. 
"Captain  Charles  Drummond: 

"  Dear  Sir  —  My  son  William  having  mentioned  to  me  that,  in  consequence 
of  your  esteem  and  friendship  for  him,  you  have  caused  and  placed  property  of 
yours  and  your  brother's  in  his  hands  for  sale,  and  that  it  is  probable,  from  time 
to  time,  you  may  have  considerable  transactions  together,  on  my  part  I  think 
proper,  by  this,  to  guarantee  to  you  the  conduct  of  my  son,  and  shall  hold 
myself  liable,  and  do  hold  myself  liable,  for  the  faithful  discharge  of  all  his 
engagements  to  you,  both  now  and  in  future." 

The  connection  in  business  was  kept  up  between  the  Drummonds  and  Will- 
iam Prestman  until  Charles'  death,  after  which  Richard,  who  resided  in  Nor- 
folk, came  up  to  Baltimore  to  adjust  the  accounts  of  the  concern  with  William, 
and  then  received  from  him  an  account,  stated  as  between  him  and  Charles 
Drummond,  on  which,  after  some  corrections,  which  appear  on  the  face  of  the 
account,  the  balance  is  struck  for  which  this  suit  is  instituted.  This  account 
commences  with  an  acknowledgment  of  a  balance  due  the  Drummonds,  in 
November,  1804,  and  brings  down  their  transactions  to  December  20,  1805. 
Upon  this  account  a  suit  was  instituted  against  William  Prestman,  in  1806,  in 
the  name  of  Richard,  survivor  of  Richard  and  Charles  Drummond,  and  a 
judgment  confessed.  William  Prestman  was  dead  at  the  time  of  the  trial  of 
this  cause. 

This  suit  is  now  instituted  upon  the  letter  of  guaranty;  and  the  declaration, 
after  setting  out  the  letter  and  the  subsequent  transactions  with  William,  de- 
mands the  sum  acknowledged  due  upon  the  account  stated.  Upon  the  trial, 
the  plaintiff  gave  in  evidence  the  letter  of  guaranty,  the  account  stated  by 
William,  parol  evidence  of  subsequent  acknowledgments  of  its  correctness, 
and  the  record  of  recovery  upon  that  account,  in  which  he  confesses  judg- 
ment to  Richard,  as  survivor  of  Richard  and  Charles  Drummond,  also  parol 
evidence  conducing  to  prove  the  joint  dealings  of  the  Drummonds. 

In  the  progress  of  the  trial,  the  defendants  took  exception  to  the  admission 
in  evidence  of  the  record  of  recovery  against  William.  The  court  overruled 
the  exception,  and  it  went  to  the  jury;  but  the  court  refused  to  gnint  a 
prayer  of  the  plaintiff,  that  they  would  instruct  the  jury  that,  upon  the  whole 
evidence,  he  was  entitled  to  a  verdict;  and  to  this  refusal  the  bill  of  exce{>- 
tions  is  taken,  upon  which  the  principal  question  in  this  cause  arises. 
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As  evid<Mici.'  was  permitted  to  go  to  the  jury  oonduoing  to  prove  as  well  the 
oopartnei*ship  between  Kichard  and  Charles  Drummond  as  the  balance  due 
by  William  Prestman,  and  the  interest  of  Richard  in  that  balance,  it  follows 
that  the  refusal  of  the  court  to  give  that  instruction  could  only  have  been 
upon  the  ground  that  the  guaranty  did  not  cover  this  demand ;  and  this,  ac- 
cordingly, has  been  the  principal  question  made  in  argument.  It  is  contended 
that  the  correct  construction  of  this  guaranty  will  exclude  a  copartnersliip 
debt;  that,  in  its  language  and  import,  it  is  confined  to  liabilities  to  be  incurred 
by  William  to  Charles  or  Richard  severally,  or  to  Charles  individually,  and 
cannot  be  extended  to  a  copartnership  interest  under  a  trade  ostensibly  carried 
on  as  between  Charles  solely  and  William:  • 

We  have  considered  this  question  attentively,  and  are  unanimous  in  the 
opinion  that  the  guaranty  may  well  be  construed  to  cover  the  joint  trade  of 
Charles  and  Richard.  An  interest  of  l^ichard  is  expressly  contemplated  by 
the  guaranty,  and  the  language  of  the  letter  seems  more  naturally  adapted  to 
a  joint  than  a  several  interest.  For,  a  concern  being  represented  in  the  person 
of  any  one  of  its  members,  the  use  of  the  pronoun  of  the  second  person  is 
naturally  suggested  and  familiarly  resorted  to  when  we  address  ourselves  to 
an  individual  of  the  concern.  This  court  is  not  called  upon  to  decide  whether 
the  words  might  not  also  be  correctly  applied  to  an  individual  interest  as  well 
as  a  joint  concern.  It  is  enough,  for  the  purposes  of  this  action,  if  they  will 
cover  the  latter. 

§  2620.  The  record  of  a  judgmeivt  recovered  against  a  principal  is  evidence 
of  the  amount  of  the  account  in  an  action  against  the  guarantor. 

It  is  a  rule,  in  expounding  instruments  of  this  character,  '^  that  the  words  of 
the  guaranty  are  to  be  taken  as  strongly  against  him  as  the  sense  will  admit.'' 
But  it  is  not  necessary  to  test  this  letter  by  any  canon  of  the  law  of  guaranty 
more  rigid  than  the  first  and  most  general,  to  wit,  ^'  that  no  party  shall  be 
bound  beyond  the  extent  of  the  engagement  which  shall  appear  from  the  ex- 
pression of  the  guaranty  and  the  nature  of  the  transaction."  There  is  noth- 
ing on  the  face  of  the  letter  which  holds  out  the  idea  of  a  connection  between 
William  and  the  Drummonds,  exclusively  in  their  individual  capacity.  The 
object  is  to  throw  business  into  the  hands  of  the  guarantee's  son,  and  it  couhi 
not  have  been  inconsistent  with  this  idea  to  guaranty  a  joint  trade  as  well  as 
an  individual  trade.  The  grammatical  construction  of  the  language  will  sanc- 
tion this  idea,  and  the  nature  and  object  of  the  guaranty  favors  it.  If  it  be 
conceded  that  there  is  a  latent  ambiguity  on  the  face  of  the  instrument,  that 
ambiguity  might  well  be  explained  by  the  objects  of  the  instrument  and  the 
circumstances  attending  its  origin.  We  are  therefore  of  opinion  that  the  court 
erred  in  refusing  the  instruction  as  prayed,  and  for  that  reason  the  judgment 
must  be  reversed,  and  a  veriire  facias  de  novo  awarded. 

But,  as  is  the  practice  of  this  court,  where  questions  present  themselves 
on  the  record,  and  are  argued,  upon  which  the  same  cause  may  possibly  be 
brought  back  here,  the  court  has  also  considered  the  question  whether  the  rec- 
ord of  the  judgment  between  this  plaintiff  and  William  was  properly  admitted 
in  evidence.  On  this  subject  it  is  necessary  to  observe  that  it  was  not  set  up 
as  a  plea  in  bar,  nor  as  a  decision  conclusive  of  the  right  of  the  party  to  re- 
cover in  this  action.  There  was  evidence  in  the  cause  to  establish  the  defend- 
ant's guaranty,  and  the  balance  acknowledged  by  William ;  also,  evidencji 
conducing  to  prove  the  joint  trade  carried  on  by  Charles  and  Richard  Drum- 
mond, through  the  hands  of  (.'harles,  with  William.     This  record  was  certainly 
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competent  to  prove  a  fact  which  every  judgment  is  competent  to  prove  be- 
tween any  parties,  to  wit,  that  such  a  judgment  was  obtained  between  certain 
parties  in  a  certain  cause  of  action.  It  was  also  evidence  to  prove  that  the 
cause  of  action  was  identically  the  same  with  the  one  on  which  this  action  was 
instituted;  and  that,  in  that  suit,  William  Prestman  solemnly  acknowledges 
that  the  statement  made  by  him  in  favor  of  Charles  Drummond  was  of  a  debt 
really  due  on  a  joint  trade  between  Charles  and  Richard  Drummond.  And 
why  should  not  this  be  evidence  against  George,  the  guarantee,  who  had  ten- 
dered himself  as  security  to  these  individuals  in  these  very  transactions? 

We  are  perfectly  aware  of  the  rule  that  he  who  cannot  profit  by  a  judgment 
between  other  parties  should  not  be  damnified  by  it.  But  here  the  application 
of  the  rule  is  in  favor  of  the  admission  of  this  record.  Suppose  the  suit 
against  William  Prestman  had  gone  to  a  jury,  and  a  verdict  obtained  against 
this  plaintiff,  can  there  be  a  doubt  that  the  record  would  have  been  admissible 
in  evidence  in  favor  of  this  defendant?  The  material  fact  on  this  subject  is, 
that  the  liability  of  the  guarantee  is  dependent  upon  the  liability  of  the  prin- 
cipal; the  case,  therefore,  is  not  widely  different  from  that  of  accessory  and 
principal,  in  which  the  record  of  the  conviction  of  the  principal  is  primxtfade 
evidence  against  the  accessory. 

Nor  is  it  unlike  the  case  of  Green  v.  The  New  River  Company,  4  Term  R., 
590,  in  which  it  was  held  that  a  judgment  against  a  master  for  damage  from 
the  negligence  of  his  servant  was  good  evidence  against  the  servant,  in  an 
action  against  him  by  the  master  for  the  same  negligence,  the  recovery  in  the 
one  case  being  dependent  upon  that  in  the  other.  See,  also.  Stark.  Ev.,  183, 
189.  There  the  case  is  presented  of  a  master  suing  the  servant  for  damage 
sustained  by  the  negligence  of  the  servant.  The  questions  are,  whether  the 
master  has  been  damnified  by  the  negligence  of  the  servant,  and  to  what 
amount;  and  the  record  of  a  judgment  against  the  master  is  admitted  in  evi- 
dence against  the  servant.  The  present  case,  however,  is  a  much  stronger  one. 
It  seems  unique  in  its  principle,  since  the  object  of  introducing  the  record 
seems  not  so  much  to  prove  that  a  judgment  was  obtained,  as  that  a  judgment 
was  confessed.  Now,  the  proof  of  William  Prestman's  hability  to  Drummond 
was  indispensable  to  Drummond's  recovery  against  the  guarantee.  But  this 
liability  might  have  been  proved  by  a  confession  in  writing,  or  even  by  parol, 
after  his  death,  if  not  before;  then  why  not  by  the  more  solemn  act  of  con- 
fessing it  of  record  ? 

It  is  worthy  of  remark  in  this  case,  that  the  guaranty  purports,  by  its  terms, 
to  be  something  more  than  a  mere  suretyship  for  a  debt.  The  words  are,  I 
guaranty  to  you  "  the  conduct  of  my  son."  It  partakes,  therefore,  of  the  nat- 
ure of  a  bond  given  by  a  surety  for  the  faithful  discharge  of  a  duty;  and  it 
cannot  be  doubted  that,  in  proving  the  fact  of  a  breach  of  the  condition  of 
such  a  bond,  the  confessions  of  the  principal,  after  his  death,  would  be  evi- 
dence. It  would  be  difficult  to  assign  a  reason  why  his  confessions  should  lose 
that  character  by  increasing  in  their  solemnity. 

We  are  aware  that  there  are  cases  which  have  been  thought  to  maintain 
principles  inconsistent  with  these  doctrines.  They  are  chiefly  collected  to- 
gether in  the  second  volume  of  Mr.  Metcalf 's  edition  of  Starkie's  Treatise  on 
Evidence,  title  Surety.  We  have  examined  those  cases,  and  find  some  of  them 
of  very  little  authority,  others  inapplicable  to  the  circumstances  of  the  present 
case,  and,  generally,  in  support  of  our  opinion. 

The  case  of  Dawes  v.  Shed,  15  Mass.,  6,  has  no  application.     It  was  a  suit 
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against  the  surety  of  an  executor,  by  a  creditor  of  the  deceased,  who  had  ob- 
tained judgment  against  the  executor,  and  received  payments  of  interest  upon 
the  debt.  The  question  was,  wnether  this  precluded  the  surety  from  his  plea 
of  the  act  of  limitations  of  that  state,  made  in  favor  of  executors.  The 
court  decided  that  it  did  not  preclude  him.  In  that  case,  the  record  was 
pleaded  in  bar,  and  the  decision  given  that  it  was  not  conclusive. 

In  the  case  of  Eespublica  v.  Davis,  3  Yeates,  128,  an  attempt  appears  to 
have  been  made  to  introduce  a  record  for  the  purpose  of  proving  an  admis- 
sion of  counsel  in  evidence.  We  cannot  understand  on  what  principle  it  was 
rejected;  but  the  suit  being  on  a  recognizance  that  one  Cobbett  should  keep 
the  peace,  and  the  breach  proposed  to  be  established  being  the  publication  of 
a  libel,  parol  evidence  of  the  confession  of  Cobbett  was  admitted  to  prove, 
against  the  surety,  that  he  had  published  a  libel.  So  that  this  authority  would 
seem  in  favor  of  our  doctrine. 

So,  in  The  Sheriflfs  of  London  v,  Tindall,  1  Esp.  Cases,  894,  which  was  a  suit 
against  the  surety  of  a  bailiff,  a  receipt  indorsed  on  a  warrant,  in  the  hand- 
writing of  the  principal,  was  admitted  in  evidence,  which  amounted  to  noth- 
ing less  than  a  confession  that  the  bailiff  had  received  a  sum  of  money,  and 
ordered  the  prisoner  discharged.  It  was  objected  that  the  bailiff  himself 
should  be  sworn,  but  the  judge  refused,  and  admitted  the  evidence,  declaring 
that  the  bailiff  was,  in  fact,  the  defendant  in  the  action.  This  would  go  far 
to  prove  that,  even  in  William  Prestman's  life,  the  stated  account  would  have 
been  evidence  against  George;  and  the  fact  wi'  a  judgment  being  entered  upon 
it  bv  confession  could  not  have  been  immaterial  to  corroborate  it. 

The  case  of  Evans  v.  Beatie,  Executors,  5  Esp.  Cas.,  26,  seems  contra;  for 
there,  in  a  suit  against  the  guarantee  of  one  Copper,  for  **  any  woolens  that 
should  be  furnished  him  by  plaintiff,"  evidence  was  offered  to  prove  Copper's 
parol  acknowledgment  of  certain  goods  delivered,  but  refused  on  the  ground 
that  he  might  be  sworn,  and  it  was  not  the  best  evidence  the  nature  of  the 
case  would  admit  of. 

Here,  it  will  be  observed  that  the  principal  was  living;  but  we  must  not  be 
thought  to  concur,  without  further  consideration,  in  the  doctrine  that  he  could 
have  been  equally  sworn  for  the  one  party,  or  compelled  to  give  evidence  for 
the  other.  With  the  surety  he  had  a  direct  interest,  and  against  the  plaintiff 
it  was  equally  direct.  In  the  present  case  the  principal  was  dead.  This  case 
is  loosely  reported,  and  attributes  some  observations  to  Lord  EUenborough 
which  we  doubt  much  the  authenticity  of. 

In  the  case  of  Higham  v,  Ridgway,  10  East,  122,  the  doctrine  on  these  sub- 
jects is  laid  down  with  so  much  good  sense  as  to  speak  its  own  correctness. 
It  is  to  this  effect:  that  the  principle  to  be  drawn  from  all  the  cases  is,  that  if 
a  person  have  peculiar  means  of  knowing  a  fact,  and  make  a  declaration  of 
that  fact  which  is  against  l/.s  interest,  it  is  clearly  evidence  after  his  death,  if 
he  could  have  been  examined  to  it  in  his  life-time.  On  this  principle  it  is  that 
entries  in  receivers'  accounts  are  admitted;  so,  also,  an  acknowledgment  by  n 
witness  of  a  debt  to  another,  or  of  an  acquittance  of  a  debt  to  himself;  because 
the  individual  who  makes  the  acknowledgment  has  no  interest  of  his  own  to 
subserve,  but  does  it  to  his  own  prejudice.  In  all  such  cases,  however,  the 
evidence  is  received  with  due  caution,  and  its  weight  must  rest  with  the  jurv. 
The  most  stubborn  case  on  this  subject  that  we  have  considered  is  that  of 
IJeall  V.  Beck,  reported  in  3  Harris  &  M'Henry,  242.  This  was  debt  upon  a 
sheriff's  bond,  brought  against  a  surety  in  Maryland.     The  same  plaintiff  had 
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brought  suit,  and  recovered  judgment  against  the  sheriff  for  the  same  cause 
of  action,  and  the  court  refused  to  receive  the  record  of  that  judgment  in  evi- 
dence as  against  the  surety.  In  the  inferior  court  it  was  rejected  on  a  division 
of  opinion,  but  in  the  court  of  the  last  resort,  we  are  told,  the  judgment  was 
affirmed.  On  this  decision  we  can  only  remark  that  the  report  of  it  is  very 
brief  and  unsatisfactory ;  there  is  no  argument  of  counsel,  or  other  means  of 
determining  on  what  the  decision  turned.  If  the  attempt  was  made  to  intro- 
duce the  record  as  final  and  conclusive  against  the  surety,  it  Tvas  properly  re- 
jected, and,  in  the  absence  of  anything  to  prove  the  contrary,  we  cannot  but 
suspect  that  such  was  the  true  import  of  that  decision.  In  any  other  view  we 
should  not  feel  satisfied  to  recognize  its  authority.  Judgment  reversed,  and  a 
venire  facias  de  novo  awarded. 

CHIRAC  V.  REINECKER 
(2  Peters,  613-626.     1829.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  the  circuit  court  of  the 
district  of  Maryland.  The  original  suit  was  an  action  for  mesne  profits, 
brought  by  the  plaintiffs  in  error  against  Eeinecker,  and  is  the  same  cause 
which  came  before  this  court,  and  is  reported  in  11  Wheat.,  280.  The  cause 
now  comes  again  before  this  court  upon  certain  bills  of  exceptions,  taken  by  the 
plaintiffs  in  error,  at  the  new  trial  had  under  the  mandate  issued  upon  the 
former  judgment  of  reversal. 

Without  going  at  large  into  the  facts  as  they  came  formerly  before  us,  it  is 
sufficient  to  state  that  the  action  is  for  taking  thp  mesne  profits  of  a  certain 
parcel  of  land  lying  in  a  part  of  Baltimore,  called  Howard's  late  addition  to 
Baltimore  town,  and  is  designated  as  lot  No.  802  in  that  addition.  Before  the 
commencement  of  this  suit,  a  recovery  of  the  same  premises  w^as  had  in  eject- 
ment by  the  same  plaintiffs  (the  husband  of  one  of  them  being  now  added  as 
a  party),  as  lessors,  against  one  John  C.  F.  Chirac,  who  was  admitted  upon  his 
prayer  as  landlord  to  defend  the  premises.  The  record^  of  that  recovery  was 
offered  in  evidence  at  the  former  trial  against  Reinecker  and  rejected  by  the 
court;  and  that  rejection  constituted  one  of  the  grounds  of  the  reversal. 

At  the  new  trial,  after  the  introduction  of  certain  evidence,  which  will  be 
hereafter  stated,  the  plaintiffs  offered  the  same  record  in  evidence,  including 
the  execution  of  the  writ  of  possession  and  other  proceedings  in  the  same 
cause,  to  the  admissibility  of  which,  as  evidence  of  the  plaintiffs'  possession, 
the  defendant's  counsel  did  not  object,  but  did  object  to  it  as  evidence  of  the 
plaintiffs'  title  to  the  property.  The  court,  however,  admitted  the  record  as 
prima  facie  evidence  of  the  plaintiffs'  title,  and  thereupon  the  defendant  filed 
an  exception,  which,  however,  is  not  now  before  this  court. 

The  evidence  alluded  to  consisted  of  the  testimony  of  witnesses  to  establish 
the  facts  that  Reinecker  had  received,  as  landlord,  the  rents  of  the  premises 
during  the  period  sued  for;  that  he  exercised  the  rights  of  ownership  over  the 
same;  that  he  was,  at  the  time  of  the  ejectment  brought,  the  real  landlord, 
and  had  notice  of  the  suit,  employed  counsel  to  defend  it,  and  was,  in  fact,  the 
substantial  litigant  party ;  and  that  he  derived  his  title  to  the  premises  under 
the  defendant  in  ejectment,  John  C.  F.  Chirac,  by  intermediate  conveyances 
executed  before  the  ejectment.  The  evidence  further  established  a  strict  de- 
duction of  title  by  mesne  conveyances  of  the  lot  in  question  down  to  John 
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Baptist  Chirac  (the  intestate),  under  whom  the  plaintiffs  claimed  the  same  as 
heirs. 

The  plaintiffs  then  proved  by  a  surveyor  that  he  had  surveyed  most  of  the 
lines  and  streets  in  Howard's  late  addition  to  Baltimore  town,  in  1782,  accord- 
ing to  the  official  plot  and  location  thereon  in  the  mayor's  office  (which  plot 
was  also  then  given  in  evidence  by  the  plaintiffs  to  the  jury);  that  he  had  run 
the  lines  of  Lun's  lot,  according  to  the  patent  or  certificate  thereof,  and  that 
the  premises  described  in  the  plaintiffs'  declaration  and  in  the  writ  of  posses- 
sion were  in  Lun's  lot,  and  also  within  the  said  addition,  and  were  known  as 
lot  802,  etc. 

§  2621.  A  volume  of  city  sui^veys  is  not  per  be  evidence.  Any  survey  so  ttsed 
must  be  authenticated  by  the  testimony  of  the  surveyor. 

The  plaintiffs,  after  having  given  in  evidence  the  plot  aforesaid,  upon 
which  was  located  lot  No.  802,  and  "Walnut  street,  then  gave  in  evidence, 
from  the  original  book  of  entry  and  record  in  the  mayor^s  office,  certain  pro- 
ceedings, condemning  Walnut  street  to  be  shut  up,  and  ordering  that  each  per- 
son interested  by  having  lots  in  the  street  be  entitled  to  one-half  of  such  street 
on  each  side,  etc.  The  defendant  then  offered  in  evidence  another  plot  in  the 
same  volume  of  city  plots,  being  a  plot  of  Howard's  addition  to  Baltimore,  in 
1766,  in  order  to  show  that  the  whole  of  Walnut  street  was  contained  within 
•  such  last-mentioned  addition,  already  read  in  evidence,  to  the  admission  of 
which  the  plaintiffs  objected,  but  the  court  overruled  the  objection  and  per- 
mitted the  plot  to  go  to  the  jury. 

The  admission  of  this  evidence  constitutes  the  first  exception  of  the  plaint- 
iffs. It  is  in  the  first  place  said  that  it  was  not  proper  evidence  against  the 
plaintiffs,  after  the  recovery  in  ejectment,  even  if  the  plot  in  question  had  been 
duly  authenticated.  But,  at  all  events,  it  is  contended  that  it  is  not  jp^r  se  evi- 
dence, merely  from  the  fact  that  it  is  found  in  a  volume  of  city  plots,  which 
contained  the  general  plot  already  in  evidence,  and  which  had  been  specially 
authenticated  by  the  surveyor.  Weare  of  opinion  that  this  last  objection  is 
well  founded.  The  book  itself  had  not  been  authenticated  as  a  book  of  public 
plots  regularly  made ;  but  a  single  plot  only  in  the  volume  had  been  authenti- 
cated. The  whole  volume,  therefore,  was  not  in  evidence;  and  if  the  defend- 
ant meant  to  use  any  other  plot,  it  was  his  duty  to  establish  it  as  evidence  by 
competent  proofs  of  its  particular  authenticity. 

The  other  objection  assigned  for  rejection  of  it  admits  of  more  doubt.  It 
is  said  that  the  effect  of  this  evidence  would  be  to  establish  that  John  B. 
Chirac  (the  intestate)  had  no  title  to  a  certain  portion  of  the  land  recovered 
in  the  ejectment.  Unless  the  defendant  was  absolutely  concluded  by  the  judg- 
ment in  that  suit,  he  was  certainly  at  liberty  to  dispute  any  part  of  that  title. 
And,  if  it  were  material  for  the  plaintiffs  to  prove  the  actual  location  of  the 
lot  802,  and  Walnut  street,  in  Howard's  late  addition,  in  1782,  no  reason  occurs 
to  us  why  the  defendant  was  not  at  liberty  to  disprove  the  fact,  by  showing 
that  Walnut  street  was  in  Howard's  former  addition,  in  1766.  It  is  merely 
evidence  to  rebut  other  parol  evidence  of  the  plaintiffs  as  to  the  location^ 

§  2622.  The  contents  of  lost  depositions  recited  in  a  biU  of  exceptions  in  a 
cause  are  admissible  to  prove  pedigree  in  another  suit  between  the  same  parties 
or  those  in  privity  with  them. 

The  plaintiffs  then  further  read  in  evidence  the  depositions  of  certain  wit- 
nesses in  France,  taken  under  a  4K>mmission  to  establish  their  pedigree.  The 
testimony  was  to  this  effect:  that  J.  B.  Chirac,  the  father  of  the  intestate,  had 
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three  wives;  that  by  his  second  wife  he  had  two  sons,  the  intestate  and  one 
Gabriel  B.  R.  Chirac;  that  the  intestate  died  in  1799;  that  his  brother,  Gabriel, 
left  France,  and  went  to  the  ishmds.  One  of  the  witnesses  said  he  died  in  the 
islands.  Another  witness  stated  that,  before  1797,  she  resided  in  St.  Domingo 
and  lived  on  a  plantation  near  that  of  J.  B.  Chirac  (the  intestate);  that  she 
heard  in  St.  Domingo  that  his  brother  came  to  the  intestate's  residence  there, 
and  it  was  publicly  reported  in  the  neighborhood  that  the  said  brother  had 
died;  that  she  heard  this  at  the  house  of  a  friend  where  the  intestate  visited, 
and  heard  it  very  often,  and  that  it  was  generallj^  stated  as  a  fact;  that  she 
never  saw  the  brother,  and  never  heard  that  he  was  married,  and  never  heard 
of  him  as  being  alive  since  the  report  of  his  death;  that  she  is  no  relation  of 
the  family,  and  never  was  at  the  intestate's  house  while  he  was  at  St.  Domingo, 
and  did  not  know  or  believe  that  there  were  anv  ladies  livin«i:  there  when  the 
brother  died. 

The  plaintiflFs  then  offered  to  prove  that  the  original  commission  for  taking 
the  testimony  issued  in  the  said  ejectment  cause,  with  the  depositions  taken 
under  the  same,  were  lost;  and  then  offered  to  read  to  the  jury  the  bill  of  ex- 
ceptions, contained  in  the  record  aforesaid,  in  order  to  show  the  pedigree  of 
the  plaintiffs'  family.  But  the  court  refused  to  allow  the  same  to  be  read  in 
evidence  to  the  jury.  This  refusal  constitutes  the  second  exception  of  the 
plaintiffs.  The  bill  of  exceptions  so  rejected  was  taken  by  the  plaintiffs,  and 
did  not  refer  to  any  depositions,  but  it  stated  that  the  plaintiffs  gave  in  evi- 
dence to  the  jury  that  the  intestate  was  a  native  of  France;  that  the  lessors 
of  the  plaintiffs  (naming  them)  were  the  brothers  and  sisters,  and  grandniece, 
etc.,  of  the  intestate,  etc. ;  "  and  that  neither  the  father  nor  mother,  nor  any 
brother  or  sister  of  the  whole  blood  of  the  said  intestate,  nor  their  issue  or 
descendants,  were  living  at  the  time  of  his  death." 

Upon  consideration,  we  are  of  opinion  that,  under  the  circumstances  of  this 
case,  the  evidence  was  admissible  for  the  purpose  of  establishing  the  pedigree 
of  the  plaintiffs'  family;  and  this  is  the  only  view  in  which  it  was  presented 
to  the  court.  It  is  well  known  that,  in  cases  of  pedigree,  the  rules  of  law 
have  been  relaxed  in  respect  to  evidence,  to  an  extent  far  beyond  what  has 
been  applied  to  other  cases.  This  relaxation  is  founded  upon  principles  of 
public  convenience  and  necessity.  In  a  case  between  the  parties  to  the  suit, 
in  which  this  bill  of  exceptions  was  taken,  the  evidence  would  have  been  con- 
clusive. Although  Reinecker  was  not  the  defendant  in  that  suit,  yet  he  was 
the  real  landlord  and  party  in  interest,  and  conducted  the  suit ;  and  the  evi- 
dence of  the  facts  so  proved,  as  to  pedigree,  ought,  under  such  circumstances, 
we  think,  to  be  admitted  as  prima  fade  evidence  against  him.  He  had  the 
means  of  contesting  those  facts,  and  if  he  did  not  avail  himself  of  those 
means,  it  may  fairly  be  presumed  that  he  yielded  to  llie  suflBciency  of  the 
proofs. 

This  was  the  whole  evidence  in  the  cause;  and  it  being  closed  on  both  sides, 
the  plaintiffs  offered  the  same  record  of  the  recovery  in  the  ejectment  cause, 
as  conclusive  evidence  of  their  right  and  title  to  the  premises,  against  J.  C.  F. 
Chirac  (the  defendant  therein),  and  against  the  defendant,  Reinecker,  holding 
under  that  title,  which  the  court  refused  to  admit.  This  refusal  constitutes 
the  third  exception  of  the  plaintiffs.  The  plaintiffs  then  prayed  the  court  to 
instruct  the  jury  that,  if  they  believe  the  evidence,  the  plaintiffs  have  shown 
a  sufficient  title  to  the  premises  in  the  declaration  to  entitle  them,  in  la\v%  to 
maintain  their  action  against  the  defendant,  which  the  court  refused  to  give. 
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And  this  refusal  constitutes  the  fourth  exception  of  the  plaintiffs.  There  was 
a  fifth  exception,  but  it  is  unnecessary  to  refer  to  it,  because  it  is  a  mere  repe- 
tition (apparently  by  mistake)  of  the  fourth. 

§  2623.  A  judgment  in  ejectment  binds  only  parties  and  their  privies.  But 
it  is  prima  facie  evidence  of  the  plaintiff"* s  tiile^  and  possession  as  against  one 
%c}iOj  though  not  nominally  a  party ^  yet  actually  defended  the  suit  as  land- 
hrd. 

Before  proceeding  to  consider  these  exceptions,  it  may  be  proper  to  say  a 
few  words  explanatory  of  that  part  of  the  former  decision  of  this  court,  as  it 
stands  reported  in  11  Wheat.,  L'80  et  seq.    The  record  of  the  ejectment  suit 
had  been  rejected  by  the  court  below  as  any  evidence  against  Eeinecker,  al- 
though it  was  offered,  in  connection  with  other  evidence,  to  establish  that 
lieinecker,  although  not  a  party  on  the  record,  was  the  real  landlord,  and  had 
received  the  rents  and  profits,  and  had  notice  of  the  suit,  and  had  emploj'^ed 
counsel  to  defend  it,  and  resisted  the  recovery.    In  the  opinion  of  the  court 
upon  this  point,  it  was  stated  that,  in  general,  a  recovery  in  ejectment,  like 
other  judgments,  binds  only  parties  and  privies.     It  is  conclusive  evidence  in 
an  action  for  mesne  profits  against  the  tenant  in  possession  or  other  defendant 
on  record.     But  in  relation  to  third  persons  the  judgment  is  not  conclusive, 
and  if  they  are  sued  in  an  action  for  mesne  profits,  they  may  controvert  the 
plaintifTs  title  at  large.     In  such  a  suit  (that  is  to  say,  against  third  persons), 
the  record  of  the  ejectment  is  not  evidence  to  establish  the  plaintiff's  title,  but 
is  admissible  to  show  the  possession  of  the  plaintiff.     This  proposition  has 
been  supposed  at  the  bar  to  indicate  an  opinion  that  in  the  case  then  before 
the  court,  with  reference  to  all  the  circumstances  of  notice,  and  rating  of  the 
rents,  etc.,  by  Eeinecker,  the  record  was  only  evidence  of  the  possession,  and 
not  of  the  title  of  the  plaintiffs.     Such  was  not  the  understanding  of  the 
court.     The  proposition  was  asserted  as  to  third  persons  generally,  who  were 
strangers  to  the  suit.    Even  as  to  such  persons  it  was  asserted  that  the  record 
was  admissible  to  show  the  possession  of  the  plaintiff.     The  particular  circum- 
stances of  Reinecker's  case,  as  connecting  him  with  the  parties,  were  not,  in 
that  part  of  the  opinion,  in  the  view  of  the  court.     In  the  subsequent  com- 
mentary of  the  court  on  the  case  of  Hunter  v.  Britts,  3  Camp.,  455,  a  doubt 
was  intimated  whether  a  mere  notice  in  pais^  to  the  landlord,  who  was  not  a 
party  to  the  record,  was  conclusive  upon  him ;  but  not  the  slightest  doubt  was 
intimated  that  it  \f2A  prima  facie  evidence  of  title,  as  well  as  of  possession 
against  him,  under  such  circumstances.     The  point  whether  the  record  in  the 
ejectment  suit  was  not  prima  fade  evidence  of  title  in  the  plaintiffs,  as  against 
a  person  standing  in  the  predicament  of  Eeinecker,  was  not  decided  at  that 
time  and  was  not  necessary  to  the  decision. 

Upon  consideration  of  the  question  presented  by  the  third  exception  above 
mentioned,  we  retain  the  opinion  that  the  record  in  the  ejectment  suit  was  not 
conclusive  evidence  upon  persons  not  parties  to  the  record ;  but  we  are  also  of 
opinion  that  it  y^diB prima  facie  evidence  of  the  plaintiffs'  title  and  possession 
against  Keinecker,  under  the  circumstances  adduced  in  evidence.  He  had  full 
notice  of  the  suit,  and  had  the  fullest  means  to  defend  it.  The  parties  upon  the 
record  were  his  agents  or  tenants,  and  he,  in  effect,  though  not  in  form,  took 
upon  himself  the  defense  of  the  suit.  The  case  is  stronger  than  that  of  Hunter 
r.  Britts,  and  fairly  within  the  reach  of  the  principle  decided  by  it.  There 
was  then  no  error  in  the  court  in  refusing  to  give  this  instruction. 
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§  2624.  It  is  the  province  of  the  jury  topdss  upon  evidence  of  a  presumptive 
nature. 

The  fourth  exception  can  be  sustained  only  upon  the  ground  that  there  was 
no  fact  in  the  cause  upon  which  there  was  any  doubtful  or  contradictory  evi- 
dence. If  there  was  any  such  evidence,  it  would  have  been  improper  foir  the 
court  to  withdraw  the  question  of  its  credibility  from  the  jury.  And  if  the 
evidence  was  merely  of  a  presumptive  nature,  it  was  not  for  the  court  to  decide 
as  a  point  of  law  how  much  it  ought  to  weigh  with  the  jury.  It  was  properly 
their  province  to  draw  the  conclusions  of  fact  arising  from  such  presumptions. 
They  might  have  believed  the  evidence,  but  at  the  same  time  not  have  been 
satisfied  th9,t  it  justified  them  in  inferring  from  it  other  facts  not  positively 
proved.  The  real  difficulty  in  the  case  arises  from  the  peculiar  structure  of 
the  prayer  of  the  plaintiffs,  and  the  introduction  of  parol  evidence  at  the  trial 
by  them,  to  fortify  what  had  been  already  declared  by  the  court  to  he  primal 
facie  evidence,  record  evidence  of  title. 

§  2625.  An  instruction  assumiiig  a  fact  is  properly  refused. 

If  the  court  had  been  asked  to  instruct  the  jury  that  the  evidence  of  the 
plaintiffs,  if  believed  by  the  jury,  was  competent  in  point  of  law,  from  which 
they  might  infer  all  the  necessary  facts  to  maintain  the  action,  unless  it  was 
rebutted  on  the  part  of  the  defendant,  it  would  have  been  unobjectionable. 
It  would  have  left  the  matters  of  fact  for  the  just  consideration  of  the  jury, 
upon  the  priina  fade  evidence  of  the  plaintiffs.  But  the  difficulty  is  that  a 
matter  of  fact,  of  vital  consequence  to  the  plaintiffs,  was,  whether  Gabriel  B. 
E.  Chirac,  the  brother  of  the  whole  blood  of  the  intestate,  was  dead  without 
leaving  lawful  issue  ,upon  the  death  of  the  intestate.  The  plaintiffs  very  un- 
necessarily introduced  parol  evidence  on  this  subject,  after  the  court  had  ruled 
that  there  the  ejectment  was  ^rimay«<?i<9  evidence  of  their  title.  The  parol 
evidence  did  riot  particularly  establish  the  death  of  Gabriel  (for  the  bill  of  ex- 
ceptions had  been  rejected  as  evidence),  although  it  was  exceedingly  strong  as 
presumptive  proof;  and  as  such  it  was  the  province  of  the  jury  to  pass  upon 
it.  The  court  was  right,  therefore,  in  refusing  the  prayer  of  the  plaintiffs,  be- 
cause it  trenched  upon  the  proper  province  of  the  jury,  by  requiring  the  court 
to  assume  a  fact  which  was  not  absolutely  proved,  but  was  matter  of  inference 
and  presumption  upon  the  whole  testimony. 

The  defendant  afterwards  prayed  the  court  to  instruct  the  jury  as  follows: 

1.  That  if,  from  the  evidence,  the  jury  believed  that  J.  B.  Chirac,  who  tlied 
seized  of  the  premises  in  the  declaration  mentioned,  had  any  brother  or  broth- 
ers, sister  or  sisters  of  the  whole  blood  or  their  descendants,  who  survived  the 
said  J.  B.  Chirac  the  younger,  then  the  plaintiffs  are  not  entitled  to  recover. 

2.  That  if  the  jury  believe  tliat  the  said  John  B.  Chirac  the  elder  had,  by  his 
second  wife,  another  son  besides  the  said  son  J.  B.  Chirac,  the  intestate,  then 
it  is  incumbent  upon  the  plaintiffs  to  show,  before  they  can  entitle  themselves 
to  recover,  that  such  son  died  before  the  said  intestate  without  lawful  issue. 

3.  That  if  the  jury  believed  that  the  said  John  B.  Chirac,  the  elder,  had  by 
his  first  wife  a  daughter,  who  married  a  certain  Samuel  Bonfils,  by  whom  she 
had  a  son  named  John  Baptist  Bonfils,  who  married  Ann  Coton,  who  had  a 
daughter  named  Maria  Bonfils,  who  married  Desportes,  one  of  the  plaintiffs, 
it  is  incumbent  upon  the  plaintiffs,  before  they  can  entitle  themselves  to  re- 
cover, to  show  the  death  of  the  great-grandfather,  grandmother  and  father, 
before  the  impetration  of  the  original  writ  in  this  cause;  and  that  the  plaint- 
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iffs  have  offered  no  evidence  of  these  facts.  The  court  gave  the  instructions 
so  prayed  for,  and  the  plaintiffs  filed  their  exception  thereto. 

§  2626.  All  instruction  should  not  he  given  concerning  a  point  upon  which 
there  was  no  evidence  adduced. 

The  first  instruction  is  open  to  two  objections.  It  asks  the  court  to  instruct 
the  jury  that  if  from  the  evidence  they  believed,  among  other  things,  that  the 
intestate  had  anv  sister  or  sisters  of  the  whole  blood  or  their  descendants,  who 
survived  him,  etc.,  the  plaintiffs  were  not  entitled  to  recover.  Now  there  was 
not  the  slightest  evidence  from  which  the  jury  had  a  right  to  believ^e  the  ex- 
istence of  any  such  sister  or  sisters ;  and  without  such  evidence  the  court  ought 
not  to  have  given  the  instruction,  since  it  was  calculated  to  mislead  them  and  to 
raise  a  mere  speculative  question.  But  a  still  more  decisive  reason  against  it 
is  that,  by  the  law  of  descent  of  Maryland,  a.  person  claiming  as  heir  must 
prove  himself  heir  of  the  person  last  actually  seized  of  the  estate;  and  if  the 
intestate  had  left  a  brother  of  the  whole  blood,  who  survived  him,  and  died 
without  issue  and  without  ever  having  been  actually  seized  of  the  estate,  the 
plaintiffs  would  still  have  been  entitled  to  recover  as  heirs  of  the  half  blood 
of  the  person  last  seized. 

§  2627.  To  establish  collateral  heirship  the  claimant  must  prove  not  only  the 
death  of  the  aH'Cestor  but  ^also  his  death  without  issue. 

The  second  instruction  was  rightly  given.  It  was  not  sufficient  for  the 
plaintiffs  to  show  that  Gabriel  was  dead,  but  that  he  died  without  lawful 
issue;  for,  otherwise,  such  issue  were  entitled  to  recover.  The  onus  probandi 
was  upon  them  to  establish  every  fact  necessary  to  their  own -heirship;  and 
it  cannot  admit  of  doubt  that  this  was  necessarv.  The  same  rule  is  laid  down 
in  3  Starkie  on  Evidence,  1099,  and  is  supported  by  the  case  of  Kichards  v. 
Kichards,  there  cited  from  Mr.  Ford's  MSS.,  and  also  by  Doe  v.  Griffin,  15 
East,  293. 

§  2628.  An  instruction  which  assumes  to  decide  a  fact  upon  which  there  was 
evidence  is  erroneous. 

The  third  instruction  assumes  to  decide  a  question  of  fact  upon  which  we 
think  there  was  evidence  before  the  jury.  The  record  of  the  recovery  in  the 
ejectment  suit  \\2is prima  facie  evidence  of  the  plaintiffs'  title;  and  the  depo- 
sitions in  the  cause,  and  the  structure  of  the  interrogatories  and  answers,  pre- 
supposed the  death  of  the  great-grandfather,  grandmother  and  father  of  tiie 
intestate.     There  was  error,  then,  in  the  court  in  giving  this  instruction. 

Upon  the  whole  the  judgment  must  be  reversed  and  the  cause  remanded 
with  directions  to  award  a  ve?iire  facias  de  novo, 

SMITH  r.  McCOOL. 
(16  Wallace,  560-564.    1872.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  op  Facts. —  The  action  in  the  court  below  was  ejectment.  The 
plaintiff  in  error  was  the  plaintiff  there.  A  like  action  between  the  same 
parties  for  the  same  premises  was  heretofore  decided  by  this  court,  and  is  re- 
ported in  1  Black,  459.  In  that  case  the  jury  found  a  special  verdict,  which 
is  set  out  in  the  statement  of  the  case  by  the  reporter.  This  court  held  that 
the  plaintiff  had  no  title  at  the  commencement  of  the  suit,  and  upon  that 
cjround  reversed  the  judgment,  and  remanded  the  cause  with  directions  to  the 

421 


§  2629.  EVIDENCE. 

court  below  to  enter  a  judgment  upon  the  special  verdict  for  the  defendant, 
which  was  accordingly  done.  Smith,  the  plaintiff  in  that  action,  subsequently 
instituted  the  case  now  before  us,  upon  a  title  alleged  to  have  been  acquired 
since  the  commencement  of  the  former  suit.  Upon  the  trial  in  this  case,  he 
offered  in  evidence  the  special  verdict  in  the  former  case  to  prove  the  heirship 
of  one  of  the  parties  under  whom  he  claimed.  The  evidence  was  objected  to 
by  the  counsel  for  the  defendant,  and  excluded  by  the  court.  The  plaintiff 
excepted,  and  has  brought  this  ruling  here  for  review. 

§  2629.  Verdict  loithout  jiidgmeiii  is  not  evidence  between  the  same  parties 
in  another  suit  for  the  same  premises, 

A  verdict  without  a  judgment  in  a  case  like  this  is  of  no  validity,  either  as 
an  estoppel  or  as  evidence.  Reed  v.  The  Proprietors,  etc.,  8  How.,  291 ;  Don- 
aldson V.  Jude,  2  Bibb,  60;  3  Bouv.  Inst.,  376.  To  give  efficacy  to  a  verdict, 
general  or  special,  it  must  be  followed  by  a  judgment,  and  when  offered  to 
establish  any  fact,  such  fact  must  have  constituted,  in  whole  or  in  part,  the 
foundation  of  the  judgment  which  was  rendered.  Greenleaf  says  (§  535): 
"  It  is  only  where  the  point  in  issue  has  been  determined  that  the  judgment  is 
a  bar.  If  the  suit  has  been  discontinued,  or  the  plaintiff  becomes  nonsuit,  or 
for  any  other  reason  there  has  been  no  judgment  of  the  court  upon  the  matter 
in  issue,  the  proceedings  are  not  conclusive."  The  matter  must  have  become 
res  judicata^     King  v.  Chase,  15  X.  H.,  14. 

If  the  judgment  originally  rendered  upon  the  special  verdict  here  in  ques- 
tion had  stiU  subsisted,  the  case  would  be  a  different  one.  But  that  judgment 
was  revei*sed.  The  reversal  took  away  all  efficacy  from  the  verdict.  It  is  true 
this  court  ordered  a  judgment  to  be  entered  upon  it  in  favor  of  the  defend- 
ant, but  that  was  not  upon  the  ground  that  the  verdict  showed  title  in  the 
defendant,  but  because  it  showed  there  was  none  in  the  plaintiff.  The  judg- 
ment for  the  defendant  followed  as  a  matter  of  course.  It  was,  in  effect,  a 
judgment  veredicto  npn  obstante,  or  of  nonsuit.  Instead  of  giving  the  findings 
its  sanction,  and  resting  upon  them  as  its  foundation,  the  judgment  denied 
their  efficacy  and  repelled  them  as  immaterial.  This  suit  was  brought  upon 
•an  after-acquired  title.  The  causes  of  action  in  the  two  cases  are  as  distinct 
from  each  other  as  if  the  latter  were  brought  to  recover  a  different  tract  of 
land. 

In  the  leading  case  of  The  Duchess  of  Kingston  (20  State  Trials  (8vo.),  355 ; 
2  Smith's  Lead.  Cas.,  7th  Am.  ed.,  648),  Lord  Chief  Justice  De  Grey  said : 
"From  a  variety  of  cases  relative  to  judgments  being  given  in  evidence  in 
civil  suits,  these  two  deductions  seem  to  follow  as  generally  true:  First,  that 
the  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the  point  i?, 
as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the  same  parties,  upon  the 
same  matter  directly  in  question  in  another  court;  secondly,  that  the  judg- 
ment of  the  court  of  exclusive  jurisdiction  directly  upon  the  point  is  in  like 
manner  conclusive  upon  the  same  matter,  between  the  same  parties,  comincr 
incidentally  in  question  in  another  court,  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  nor  exclusive  jurisdiction  is  evidence  of  any 
matter  which  came  collaterally  in  question,  though  within  their  jurisdiction, 
nor  of  any  matter  incidentally  cognizable,  nor  of  any  matter  to  be  inferred 
from  argument." 

The  authority  of  this  case,  it  is  believed,  has  never  been  controverted.  But 
what  in  such  cases  is  "  directly  upon  the  point,"  "  what  came  collaterally  in 
question,"  and  what  was  "  incidentally  cognizable,"  are  questions  upon  which 
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the  adjadications  are  wide  asunder.  Roberts  v,  Ileim,  27  Ala.,  678;  King  u 
Chase,  15  N.  H.,  13.  The  cases  maintaining  the  broadest,  and  those  the  nar- 
rowest, views  are  numerous.  They  are  collected  and  ably  analyzed  in  the 
American  note  to  Doe  v,  Oliver  and  The  Duchess  of  Kingston's  Case,  in  2 
Smith's  Leading  Cases,  7th  Am.  ed.,  pp.  T87-S13. 

As  the  proper  determination  of  the  case  before  us  does  not  require  the  con- 
sideration of  this  subject,  we  forbear  to  enter  upon  its  examination.  Under 
the  circumstances  we  think  the  special  verdict,  and  the  proceeding  upon  it  in 
the  case  in  which  the  verdict  was  rendered,  may  be  regarded  as  not  unlike  a 
demurrer  to  evidence.  In  such  cases  there  is  an  admission  of  record  of  all  the 
facts  proved,  of  those  which  the  evidence  tends  to  prove,  and  of  those  which 
may  be  fairly  inferred  from  it.  The  party  demurring  relies  upon  the  law  aris- 
ing upon  the  facts  thus  presented.  The  facts  so  spread  on  the  record  are 
never  evidence  for  or  against  either  party  in  another  suit.  Here  the  special 
verdict  performed  the  same  oflBce  as  such  a  demurrer. 

The  defendant's  counsel  insisted  upon  the  legal  proposition  —  ultimately  sus- 
tained by  this  court  —  that,  conceding  the  facts  to  be  as  found,  the  plaintiff 
was  not  entitled  to  recover  in  that  action.  He  may  well  have  been,  and  doubt- 
less was,  less  careful  to  introduce  his  full  evidence,  and  to  contest  the  facts 
foand,  including  the  one  which  the  verdict  was  offered  in  this  case  to  prove, 
than  he  would  have  been  but  for  the  confident  assurance  that  they  were  all 
in3.material  in  respect  to  the  judgment  to  be  given,  which  he  claimed  must  bo 
in  favor  of  his  client. 

As  there  could  be  no  special  plea,  owing  to  the  form  of  the  action,  the  ver- 
dict, if  admissible,  must  have  been  held  to  work  an  estoppel  as  to  all  the  facts 
foand.  Its  effect  would  have  been  the  same  as  if  it  could  have  been,  and  had 
been,  specially  pleaded.  Dame  v'.  Wingate,  12  N.  H.,  291.  This  must  have 
taken  the  defendant  by  surprise,  and  been  very  harsh  in  its  effect.  It  would, 
doubtless,  have  tended  to  defeat  rather  than  promote  the  ends  of  justice.  The 
ruling  of  the  court  which  required  the  plaintiff  to  prove  the  heirship  aliunde 
subjected  him  to  no  hardship.  If  the  fact  were  as  found  by  the  special  ver- 
dict there  could  be  no  difficult}^  in  his  proving  it,  as  it  was  proved  before.  If 
the  fact  were  otherwise,  to  admit  the  estoppel  would  have  involved  the  sacri- 
fice of  truth  and  justice  to  a  technicality,  and  have  subjected  the  defendant  to 
a  p^rievous  loss,  which  he  ought  not  to  be  required  to  bear.  The  parties  w- lo 
properly  allowed  to  stand  in  the  second  action  in  all  respects  upon  a  footing* 
of  equality,  as  they  stood  in  the  first. 

I7|K)n  the  whole  case  we  are  of  opinion  that  the  learned  judge  decided  cor- 
rectly in  rejecting  the  evidence.  There  are  other  grounds  disclosed  in  the  rec- 
ord, upon  which,  in  the  view  of  some  members  of  the  court,  a  judgment  of 
alfirmance  might  well  be  placed;  but  as  we  are  unanimous  in  the  views 
expressed,  it  has  been  deemed  unnecessary  fully  to  consider  them. 

Judgmervt  affirmed. 

DARBY  V.  MAYER. 
(10  Wheaton.  465-472.     1825.) 

Ebbob  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Johnson. 

Statement  of  Facts. — This  was  an  action  of  ejectment,  in  which  the  present 
plaintiff  was  plaintiff  in  the  court  below.  His  title  is  derived  through  a 
patent  to  one  John  Rice,  and  successive  conveyances  down  to  himself,  which 
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it  is  immaterial  to  recapitulate,  since  no  question  arises  upon  this  part  of  the 
evidence.  The  defense  set  up  was  the  statute  of  limitations,  and  in  order  to 
bring  himself  within  its  provisions,  the  defendant  received  the  patent  under 
which  the  plaintiff  claims  as  the  patent  for  his  own  land,  and  undertakes  to 
connect  himself  with  it.  This  gave  rise  to  a  variety  of  exceptions  taken  by 
the  plaintiff  to  the  evidence  offered  by  the  defendant  for  this  purpose,  to 
which  the  defendant  replies  that,  should  he  have  failed  in  establishing  a  con- 
nection by  a  chain  of  title,  he  has  complied  with  the  statute,  notwithstanding, 
by  proving  his  possession  within  the  patent  issued  to  Rice,  which,  he  contends^ 
is  all  the  connection  with  a  patent  which  the  law  requires. 

One  of  the  grounds  ©f  exception  made  by  the  plaintiff  is,  that  the  evidence 
of  the  defendant  proves  his  possession  to  be  upon  a  tract  of  land  essentially 
different  from  that  which  the  patent  covers.  And  not  a  little  4iflBculty  has 
existed  on  this  part  of  the  case,  to  understand  the  counsel  when  discussing  the 
question  of  identity.  All  this  has  arisen  from  omitting  to  have  the  locus  in 
quo  established  by  a  survey ;  an  omission  to  which  the  court  takes  this  oppor- 
tunity to  express  its  disapprobation.  It  is  true  that  the  case  upon  this  bill  of 
exceptions  can  be  disposed  of  without  such  a  survey,  but  great  facility  would 
have  been  afforded  by  a  survey,  in  understanding  the  discussion,  which,  with- 
out it,  was  scarcely  intelligible.  It  is  very  obvious,  when  we  refer  to  the 
patent  to  Rice  under  which  the  plaintiff  claims,  and  the  entry  to  Ramsay 
through  which  the  defendant  deduces  title,  both  of  which  are  made  parts  of 
the  bill  of  exceptions,  that  they  do  not  describe  the  same  land.  On  the  con- 
trary, that  to  Rice,  calling  for  the  entry  to  Ramsay  as  its  eastern  boundary, 
must  necessarily  lie  without  it. 

However,  we  are  of  opinion  that  we  are  not  now  at  liberty  to  notice  this 
inconsistency.  The  bill  of  exceptions  states  that  the  plaintiff  proved  the  de- 
fendant in  possession  of  the  land  granted  to  Rice,  and  the  defendant  proved 
himself  in  possession  of  the  land  entered  to  Ramsay,  both  concurring  in  the 
fact  that  the  land  in  the  defendant's  possession  was  the  land  in  controversy; 
from  which  it  certainly  results  that  Rice  held  a  patent  for  Ramsay's  entry. 
But  the  defendant  having  no  patent,  the  other  has,  of  course,  the  legal  estate 
in  him,  Avhich  may  be  barred  by  the  defendant's  possession,  if  he  brings  him- 
self within  the  provisions  of  the  statute. 

In  order  to  connect  himself  with  the  patent,  the  defendant  proved  a  sale  of 
the  inchoate  interest  of  John  Rice  to  one  Solomon  Kitts,  and  the  next  link  in 
his  title  depended  upon  the  will  of  Solomon  Kitts.  To  prove  that  Kitts  devised 
the  land  to  the  trustees  through  whom  defendant  made  title,  a  copy  and  pro- 
bate of  the  will  of  Kitts  was  produced  in  evidence,  duly  certified  from  the 
orphans'  court  of  Baltimore  county,  Maryland,  in  which,  it  seems,  the  will  had 
been  recently  proved  and  recorded.  This  evidence  was  excepted  to,  but  the 
court  overruled  the  exception,  and  it  went  to  the  jury. 

The  question  is,  whether  the  evidence  thus  offered  was  legal  evidence  of  a 
devise  of  land  ? 

§  2630.  Under  the  law  of  Maryland  the  ordinary*8  prcha/te  of  a  vriU  related 
only  to  personal  estate^  and  a  certified  copy  of  a  loill  and  probate  was  not  evl- 
dence  of  its  contents  as  to  real  estate. 

The  common  law  doctrine  on  this  subject  no  one  contests;  the  ordinary's 
probata  was  no  evidence  of  the  execution  of  the  will  in  ejectment.  Where 
the  will  itself  was  in  existence,  and  could  be  produced,  it  was  necessary  to 
produce  it;  when  the  will  was  lost,  or  could  not  be  procured  to  be  produced 
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in  evidence,  secondary  evidence  was  necessarily  resorted  to,  according  to  the 
nature  of  the  case.  But  whatever  proof  was  made  was  required  to  be  made 
before  the  court  that  tried  the  cause ;  the  proof  before  the  ordinary  being  exparte^ 
and  the  heir  at  law  having  had  no  opportunity  to  cross-examine  the  witnesses; 
neither  were  the  same  solemnities  required  to  admit  the  will  to  probate  as 
were  indispensable  to  give  it  validity  as  a  devise  of  real  estate.  At  first,  it 
was  a  question  of  controversy  between  the  common  law  and  ecclesiastical 
courts,  whether  a  will,  containing  a  devise  of  lands,  should  not  be  precluded 
from  probate,  although  containing  a  bequest  of  personalty  also.  And  the 
question  was  one  of  serious  import,  since  the  common  law  courts  required  the 
production  of  the  original,  whereas  the  consequence  of  probate  was,  that 
the  original  should  be  consigned  to  the  archives  of  the  court  that  proved  it. 
This  was  at  length  compromised,  and  the  practice  introduced  of  delivering 
out  the  will,  when  necessary,  upon  security  to  return  it. 

Upon  general  principles,  there  is  no  question  that  lands  in  Tennessee  must, 
in  all  respects,  be  subject  to  the  land  laws  of  Tennessee.  Their  laws  affecting 
devises,  and  the  rules  of  their  courts  respecting  evidence  in  ejectment,  must 
be  the  law  of  this  case,  as  far  as  the  constitution  of  the  United  States  does  not 
control  the  jone  or  the  other. 

With  regard  to  the  modification  under  which  the  right  of  devising  may  be 
exercised,  there  is  no  question  that  the  power  of  the  state  is  unlimited;  and 
wills  of  realty,  wherever  executed,  must  conform  to  the  laws  of  Tennessee. 
The  right  of  determining  whether  its  laws  have  been  complied  with  in  this 
respect  is  a  necessary  result  from  the  power  of  passing  those  laws.  But  in 
this  respect,  it  has  been  supposed  that  the  right  of  the  states  is  in  some  meas- 
ure controlled  by  that  article  of  the  constitution  which  declares  "  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  nublic  acts,  records  and 
judicial  proceedings  of  every  other  state."  And  hence  that  a  will  of  lands 
duly  recorded  in  one  state,  so  as  to  be  evidence  in  the  courts  of  that  state,  is 
rendered  evidence  thereby  in  the  courts  of  every  other  state,  provided  the 
record,  on  the  face  of  it,  shows  that  it  possessed  the  solemnities  required  by 
the  laws  of  the  state  where  the  land  lies. 

As  this  is  a  question  of  some  delicacy  as  it  relates  to  devises  of  lands,  the 
court  passes  it  over  at  present,  being  induced  to  adopt  the  opinion  that  the 
rule  could  not  be  applied  to  this  case,  since  the  laws  of  Maryland  do  not  make 
the  probate  here  offered  evidence  in  a  land  cause  in  the  courts  of  that  state. 
That  the  law  of  Maryland,  with  regard  to  the  evidence  of  a  devise  in  eject- 
ment, is  the  common  law  of  England,  is  clearly  recognized  in  the  case  of 
Smith's  Lessee  r.  Steele,  1  Harris  &  M'Henry,  419.  In  that  case,  as  in  this, 
a  copy  of  the  will  and  probate  were  offered  in  evidence,  and  was  supported 
by  proof  of  the  loss  of  the  original  will  from  the  office  of  probates.  Yet  the 
whole  argument  turns,  not  on  the  admission  of  the  copy  and  probate  per  se^ 
but  whetl>er  admissible  at  all  to  prove  the  existence  and  contents  of  the  orig- 
inal will.  And  the  court  declare,  in  permitting  it  to  be  read  in  evidence  to 
the  jury,  that  they  are  at  liberty  to  find  for  or  against  the  original  will,  not 
holding  them  bound  from  the  production  of  the  probate  to  find  for  the  plaint- 
iffs. It  isobservable  also,  in  that  case,  that  it  is  yielded  in  argument  through- 
out that  the  admission  of  the  probate  could  only  be  sustained  on  the  idea  that 
the  acts  of  1704  and  1715,  now  no  more  in  force,  permitted  the  ordinary  to 
take  probate  of  wills  of  land.  But  it  has  been  supposed  that  the  Maryland 
law   of  probates  of  1798  has,  by  express  enactment,  made  such  probates  evi- 
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dence  in  their  own  courts.  And  had  it  been  shown  that  such  had  been  the 
established  construction  of  that  law,  and  the  practice  of  the  state  courts  under 
it,  this  court  would  not  have  hesitated  to  relinquish  their  own  views  on  the 
correct  construction  to  be  given  to  that  clause.  As  it  is,  Ave  must  pursue  the 
suggestion  of  our  own  minds  Avith  regard  to  the  legal  construction  of  the  act. 

The  clause  alluded  to  is  the  fourth  section,  chapter  2,  article  3,  of  the  act  in 
question,  and  is  in  these  words:  "An  attested  copy,  under  the  seal  of  office, 
of  any  will,  testament  or  codicil,  recorded  in  any  office  authorized  to  record 
the  same,  shall  be  admitted  in  evidence  in  any  court  of  law  or  equity,  pro- 
vided that  the  execution  of  the  original  will  or  codicil  be  subject  to  be  con- 
tested until  a  probate  hath  been  had  according  to  this  act.-'  It  is  true,  that 
the  generality  of  the  terms  in  the  first  lines  of  this  clause  is  such  as  would,  if 
unrestricted  by  the  context,  embrace  wills  of  lands.  It  is  also  true  that  the 
previous  chapter,  in  the  same  article,  prescribes  the  formalities  necessary  to 
give  validity  to  devises  of  real  estate;  it  is  further  true  that  the  previous  sec- 
tions of  the  second  chapter  indicate  the  means,  and  impose  the  duty  of  deliv- 
ering up  wills  of  all  descriptions  to  the  register  of  the  court  of  probates,  for 
safe-keeping,  after  the  death  of  the  testator,  and  until  they  shall  be  demanded 
by  some  person  authorized  to  demand  them  for  the  purpose  of  proving  them. 

But  it  is  equally  true  that  the  act  does  not  authorize  the  registering  of  any 
will  without  probate.  Nor  does  it,  in  an}^  one  of  its  provisions,  relate  to  the 
probate  of  any  wills,  except  wills  of  goods  and  chattels.  The  clause  recited 
makes  evidence  of  such  wills  only  as  are  recorded  in  the  offices  of  courts  au- 
thorized to  record  them.  But  wiien  the  power  of  taking  probate  is  expressl}'^ 
limited  to  the  probate  of  wills  of  goods  and  chattels,  we  see  not  with  what 
propriety  the  meaning  of  the  clause  in  question  can  be  extended  to  wills  of 
any  other  description.  The  orphans'  court  may  take  probates  of  wills  though 
they  affect  lands,  provided  they  also  affect  goods  and  chattels;  but  the  will, 
nevertheless,  is  conclusively  established  only  as  to  the  personalty. 

Unless  the  words  be  explicit  and  imperative  to  the  contrary,  the  construc- 
tion must  necessarily  conform  to  the  existing  laws  of  the  state  on  the  subject 
of  w^ills  of  real  estate.  And  when  the  power  of  taking  probates  is  confined 
to  wills  of  personalty,  we  think  the  construction  of  the  clause  recited  must  be 
limited  by  the  context.  We  are  therefore  of  opinion  that  there  was  nothing 
in  the  law  of  Maryland  which  could,  under  the  constitution,  make  the  docu- 
ment offered  to  prove  this  will  per  se  evidence  in  a  land  cause.  Nor  does 
there  appear  to  exist  any  rule  of  law  in  Tennessee  which  could  make  such  a 
document  good  evidence  under  the  laws  of  that  state.  Since,  therefore,  the 
charge  of  the  court  was  general  in  favor  of  the  defendants,  and  the  effect  of 
each  particular  piece  of  evidence  upon  the  minds  of  the  jury  cannot  be  dis- 
criminated, this  opinion  disposes  of  the  whole  cause. 

The  case  presents  several  other  and  very. important  questions,  but  the  court 
will  at  present  decline  remarking  on  them.  Judgment  reversed,  and  a  venire 
J'acias  de  novo  awarded. 

MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY  u.  TISDALE. 

(I  Otto,  233-246.     1875.) 

Error  to  U.  S.  Circuit  Court,  District  of  Iowa. 
Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts. — In  an  action  brought,  not  as  administrator,  but  in 
an  individual  character,  to  recover  an  individual  debt,  where  the  right  of 

426 


JUDICIAL  RECORDS.  §2681. 

action  depends  u]ion  the  death  of  a  third  party, —  to  wit;  an  insurance  upon 
bis  life, —  do  letters  of  administration  upon  the  estate  of  such  party,  issued  by 
the  proper  probate  court,  afford  legal  evidence  of  his  death?  This  is  the  ques- 
tion we  are  called  upon  to  decide.  It  is  presented  sharply,  and  is  the  only 
question  in  the  case. 

§  2631.  In  an  action  hy  one  in  his  individual  capacity^  to  recover  an  individ- 
ual debt^  tohere  the  right  of  action  depends  upon  the  death  of  a  third  2)arty  {such 
as  a  suit  upon  a  policy  of  insicrance  upon  his  life\  letters  of  administration^ 
granted  hy  the  proper  court  upon  the  estate  of  such  third  party  ^  do  not  afford  legal 
evidence  of  his  death. 

The  authority  in  favor  of  the  admission  of  the  letters  as  evidence  of  the  death 
of  the  party,  in  a  suit  between  strangers,  is  a  general  statement  to  that  effect 
in  1  Greenl.  Ev.,  sec.  550.  The  cases  cited  by  the  writer  in  support  of  the 
proposition  are  Thompson  v.  Donaldson,  3  Esp.,  64;  French  v.  French,  Dick., 
268;  Hamblin's  Case,  3  Rob.  (La.),  130;  Jeffers  v,  Eadcliff,  10  N.  H.,  245.  In 
the  case  firet  cited,  the  authority  does  not  support  Mr.  Greenleaf  s  statement. 
It  was  held  that  the  letters  did  not  afford  sufficient  proof  of  death ;  and,  no 
further  evidence  being  given,  the  verdict  was  against  the  claimant.  In  French 
V,  French,  the  court  held  in  terms  against  the  theory  that  the  letters  were  evi- 
dence of  death,  "  but,  under  all  the  circumstances,  admitted  the  probate  as 
evidence  of  death."  This  case  was  that  of  a  bill  filed  by  an  heir  against  one 
in  possession  of  the  estate;  and  in  that  case  Mr.  Greenleaf  hardly  contends 
that  the  lettere  are  evidence  of  death.  In  Tisdale  v.  Conn.  Life  Ins.  Co.,  26  la., 
177,  and  in  the  same  case  in  28  Iowa,  12,  cited  by  the  defendant  in  error,  the 
law  was  held  as  claimed  by  her.  The  other  cases  cited  by  the  defendant  in 
error  are  those  where  the  administrator  or  executor  was  a  party  to  the  suit  in 
his  representative  capacity,  in  relation  to  which  a  different  rule  prevails. 

In  the  New  Hampshire  case  above  cited  there  was  evidence  to  sustain  the 
ruling,  independently  of  the  letters ;  and  the  case  concedes  that  the  law  is 
otherwise  in  England,  and  bases  itself  upon  the  peculiar  organization  of  the 
courts  of  that  state. 

On  the  other  hand,  the  text-writers  —  Phil,  on  Ev.  (2d  vol.,  93  m,  ed.  1808); 
Tamlyn  (48  Law  Lib.),  154,  referring  to  Moons  v.  De  Bernales;  Hubbact  on 
Succession,  162  (51  Law  Lib.)  —  concur  against  the  rule  laid  down  by  Mr. 
Greenleaf. 

In  Moons  v.  De  Bernales,  1  Russ.,  307,  it  was  hold  that  letters  of  adminis- 
tration were  noi  prima  facie  evidence  of  death,  and  the  defect  was  supplied 
by  other  evidence.  Lord  Eldon  says,  in  Clayton  v.  Gresham,  10  Ves.,  288, 
that  it  is  the  constant  practice  to  require  proof  of  death,  and  that  probate  is 
not  sufficient.  In  Leach  v.  Leach,  8  Jur.,  211,  Sir  Knight  Bruce  refused  to 
order  the  payment  of  money  upon  letters  alone,  bat  required  other  evidence. 
In  Blackham's  Case,  1  Salk.,  290,  it  was  held  that  the  sentence  of  the  spiritual 
court  in  granting  letters  is  not  evidence  upon  any  collateral  matter  which 
would  have  prevented  the  issuing  of  the  letters. 

In  speaking  of  judgements  in  rem,  and  where  the  judgment  may  be  evidence 
against  one  not  a  party  or  privy  to  it,  Mr.  Starkie  says:  *'  This  class  compre- 
hends cases  relating  to  marriage  and  bastardy  where  the  ordinary  has  certified; 
sentences  relating  to  marriage  and  testamentary  matters  in  the  spiritual  court." 
1  Stark,  on  Ev.,  372  m.  What  is  meant  by  this  is  explained  at  a  subsequent 
place,  where  he  says:  "The  grant  of  a  probate  in  the  spiritual  court  is  con- 
clusive evidence  against  all  as  to  the  title  to  personalty,  and  to  all  rights  inci- 
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dent  to  the  character  of  an  executor  or  administrator."  Page  374  m,  lie  cites, 
in  support  of  this  statement,  the  case  of  Allen  v.  Dundas,  3  T.  R,  125,  that 
payment  of  money  to  an  executor  who  has  obtained  probate  of  a  forged  will 
is  a  discharge  to  the  debtor.  The  grant  is  conclusive  in  all  business  transacted 
as  executor,  and  concerning  the  duties  of  the  executor,  that  it  was  properly 
made.     This  accords  with  the  principle  hereafter  laid  down. 

The  chief  ground  of  argument  to  admit  letters  testamentary  as  evidence  of 
the  death  of  the  party  is,  that  the  order  of  the  probate  court  issuing  them  is 
an  order  or  judgment  in  ran.  But  a  judgment  in  rem  \%  not  prhna  facie 
evidence;  it  is  conclusive  of  the  point  adjudicated,  unless  impeached  for 
fraud.  1  Stark,  on  Ev.,  372  m;  Freeman,  infra.  If  admissible  on  this  princi- 
ple, the  letters  were  conclusive  evidence  of  the  death  of  Tisdale.  But  this 
is  not  claimed  by  any  argument. 

Again:  the  probate  court  has  never  adjudicated  that  Tisdale  was  dead. 
Death  was  not  the  res  presented  to  it.  Shall  Mrs.  Tisdale  receive  letters  of 
administration  was  the  res;  and  upon  that  only  has  there  been  an  adjudication. 
Hubhack,  supra^  162w. 

The  letters  issued  to  an  executor  or  an  administrator  by  a  probate  court  are, 
as  a  general  rule,  evidence  only  of  their  own  existence.  They  prove,  that  is 
to  say,  that  the  authority  incident  to  that  office  or  duty  has  been  devolved 
upon  the  person  therein  named,  that  he  has  been  appointed,  and  that  he  is  ex- 
ecutor or  administrator  of  the  party  therein  assumed  to  have  departed  this 
life.  Different  states  have  different  provisions  as  to  who  may  be  executor  or 
administrator,  excluding  some  persons  and  preferring  others,  in  the  order  and 
manner  in  their  statutes  specified.  Thus  persons  convicted  of  infamous  crime 
are  excluded  from  this  office,  and  persons  of  notoriously  evil  lives  may  be 
passed  by  in  the  discretion  of  the  probate  court.  Sons  or  daughters  or  widows 
are  entitled  to  take  in  preference  to  others;  unmarried  women  are  entitled  in 
preference  to  married  women.  Certain  notices  may  be,  and  usually  are,  re- 
quired to  be  given  of  the  proceedings  to  obtain  letters;  and  the  letters  are  the 
evidence  that  the  proceedings  have  been  regularly  taken,  and  that  the  person 
or  persons  therein  named  are  those  by  law  entitled  to  the  office.  Upon  these 
points  the  court  has  adjudicated.  No  proof  to  the  contrary  can  be  admitted 
in  an  action  brought  by  the  executor  as  such.  Parties  wishing  to  contest  that 
point  must  do  it  before  the  probate  court  at  the  time  application  is  made  for 
the  letters,  or  upon  subsequent  application,  as  the  case  may  require. 

In  an  action  brought  by  such  executor  or  administrator  touching  the  collec- 
tion and  settlement  of  the  estate  of  the  deceased,  they  are  conclusive  evidence 
of  his  right  to  sue  for  and  receive  whatever  was  due  to  the  deceased.  Tho 
letters  are  conclusive  evidence  of  the  probate  of  the  will.  It  cannot  be  avoided 
collaterally  by  showing  that  it  is  a  forgery  or  that  there  is  a  subsequent  will. 
The  determination  of  the  probate  court  is  upon  these  precise  points,  and  is 
conclusive.  2  Smith's  Lead.  Cas.  (0th  Am.  ed.),  661);  Vanderpoel  v.  Van  Val- 
kenburgh,  6  N.  Y.,  190;  Colton  v.  Boss,  2  Paige,  396;  Freeman  on  Judgments, 
507,  citing  numerous  cases. 

If  the  present  suit  were  brought  by  the  plaintiff  as  executor  or  administra- 
tor to  collect  a  debt  due  to  her  deceased  husband,  or  to  establish  a  claim  aris- 
ing under  a  will,  of  which  probate  had  been  made  by  her,  she  would  have 
been  within  these  rules.  The  letters  testamentary  would  not  only  have  been 
competent  evidence,  but  they  would  have  been  conclusive  of  her  right  to  brin  c^ 
the  suit,  and  unimpeachable  except  for  fraud.     Such,  however,  is  not  the  ease 
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before  us.  The  suit  is  by  the  plaintiff  as  an  individual  to  recover  a  debt  al- 
leged to  be  due  to  her  as  an  individual.  It  is  a  distinct  and  separate  proceed- 
in<r,  in  which  the  question  of  the  death  of  the  husband  has  never  been  passed 
upon.  That  fact  must  be  established  by  proof  competent  upon  common  law 
principles. 

The  books  abound  in  cases  which  show  that  a  judgment  upon  the  precise 
point  in  controversy  cannot  be  given  in  evidence  in  another  suit  against  one 
not  a  party  or  privy  to  the  record.  This  rule  is  applied  not  only  to  civil  cases, 
but  to  criminal  cases  -and  to  public  judicial  proceedings,  which  are  of  the 
nature  of  judgments  in  rem. 

If  an  indictment  for  an  assault  and  battery  by  A,  upon  B.  is  prosecuted  to  a 
trial  and  conviction,  the  record  is  conclusive  evidence  in  favor  of  A.  upon  a 
subsequent  indictment  for  the  same  offense;  but  if  B.  sues  A.  for  the  same  as- 
sault and  battery,  it  cannot  be  doubted  that  it  would  be  incompetent  to  intro- 
duce that  record  as  evidence  of  the  offentje.  For  this  purpose  it  is  inter  alios 
(uia.  B.  was  no  party  to  that  proceeding.  In  theory  of  law  he  was  not  re- 
sponsible for  it,  nor  capable  of  being  benefited  by  it.  1  Stark.  Ev,,  317m.  So 
if  B.  should  afterwards  be  indicted  for  an  assault  upon  A.,  arising  out  of  the 
same  transaction,  the  record  would  not  be  competent  evidence  to  show  that 
A.,  and  not  B.,  was  in  fact  the  offending  party. 

In  some  states  provision  is  made  for  the  admeasurement  and  setting  apart 
of  dower  to  the  widow  of  a  deceased  person.  Officers  are  appointed  for  this 
purpose,  who  make  their  certificate  awarding  particular  property  to  her  use, 
and  file  their  report  in  the  proper  office.  Although  this  certificate  is  judicial 
in  its  character,  and  assumes  that  the  deceased  had  title  to  the  property  de- 
scribed, and  the  certificate  is  valueless  except  upon  that  supposition,  it  has  still 
been  held  that  it  is  no  evidence  of  title,  and  that  the  title  must  be  proved  as  in 
other  cases.    Jackson  v.  Eandall,  5  Cow.,  168;  Same  v.  De  Witt,  6  id.,  316. 

It  has  been  held  that  a  comptroller's  deed  for  the  non-payment  of  a  tax  due 
the  state  is  not  e^en  prima  facie  evidence  of  the  facts  giving  him  the  right  to 
sell,  such  as  the  assessment  and  non-payment  of  the  lax,  although  they  are  re- 
cited in  the  deed,  and  this  deed  is  in  compliance  with  the  statute.  These  facts 
must  have  existed  to  give  a  right  to  sell ;  but  they  are  not  established  by  the 
deed.  They  must  be  made  out  by  independent  proof.  Tallman  v.  White,  2 
N.  Y.,  66;  Williams  v.  Peyton,  4  Wheat.,  77;  Beekm^n  v.  Bigham,  5  N.  Y., 
366. 

A  certificate  oi  naturalization  issues  from  a  court  of  record  when  there  has 
been  the  proper  proof  made  of  a  residence  of  five  years,-  and  that  the  applicant 
is  of  the  age  of  twenty-one  years,  and  is  of  good  moral  character.  This  cer- 
tificate is,  against  all  the  world,  a  judgment  of  citizenship,  from  which  may 
follow  the  right  to  vote  and  hold  property.  It  is  conclusive  as  such;  but  it 
cannot,  in  a  distinct  proceeding,  be  introduced  as  evidence  of  the  residence  or 
age  at  any  particular  time  or  place,  or  of  the  good  character  of  the  applicant. 
Campbell  v.  Gordon,  6  Cr.,  176 ;  Stark  v.  Chesapeake  Ins.  Co.,  7  Cr.,  420. 

The  certificate  of  steamboat  inspectors,  under  the  act  of  congress  of  1852,  is 
evidence  that  the  vessel  was  inspected  by  the  proper  officer;  but  it  is  held  that 
it  is  not  evidence  of  the  facts  therein  recited,  when  drawn  in  question  by  a 
stranger,  although  the  officer  was  required'  by  law  to  make  a  return  of  such 
facts.  Erickson  v.  Smith,  2  Abb.  Ct.  of  App.,  N.  Y.,  64;  38  How.  Pr.,  454. 
So  it  has  been  held  that  where  a  sheriff  sells  real  estate,  giving  to  the  pur- 
chaser a  certificate  thereof,  although  there  can  lawfully  be  no  sale  unless  there 
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be  a  previous  judgment,  and  although  the  sale  is  based  upon  and  assumes  such 
judgment,  and  although  the  law  requires  the  sheriff  to  give  such  certificate, 
the  recital  by  the  sheriff  of  such  judgment  furnishes  no  evidence  thereof.  It 
must  be  proved  independently  of  the  certificate.  Anderson  v.  James,  4  Kob. 
Sup.  Ct.,  35. 

So  on  an  application  by  a  wife  for  alimony,  pending  a  divorce  suit  prose- 
cuted against  her,  the  fact  that  her  husband  has  recovered  a  verdict  against  a 
third  person  for  criminal  connection  with  her  has  been  held  not  to  be  even  pre- 
sumptive evidence  of  her  guilt  Williams  v.  Williams,  3  Barb.  Ch.,  628. 
Authorities  of  this  nature  might  be  greatly  extended.  Enough  has  been  said 
to  demonstrate  that  neither  upon  principle  nor  authority  was  it  proper,  in  the 
individual  suit  of  Mrs.  Tisdale  against  a  stranger,  to  admit  letters  of  adminis- 
tration upon  the  estate  of  her  husband  as  evidence  of  his  death.  The  judg- 
ment must  be  reversed,  and  a  new  trial  had. 

UNITED  STATES  v.  WIGGINS. 
(14  Peters,  834-352.     1840.) 

Appeal  from  the  Superior  Court  of  the  Territory  of  East  Florida. 

Opinion  by  Mr.  Justice  Catron. 

Statemknt  of  Facts. —  The  first  question  arises  upon  the  admission  in  evi- 
dence of  the  memorial  of  Mrs.  Wiggins,  and  the  decree  thereon  by  the  governor, 
Estrada,  on  the  certificate  of  the  secretary,  Aguilar.     They  are  as  follows: 

MEMORIAL   FOR   GRANT. 

Translation. 

"His  Excellency  the  Governor: 

"  Isabel  Wiggins,  an  inhabitant  of  the  town  of  Fernandina,  with  the  greatest 
respect  appears  before  your  excellency,  and  states  that  she  has  never  im- 
portuned the  attention  of  the  government  with  petitions  for  lands,  as  she  pro- 
cured to  support  her  family  with  the  fruits  of  her  industry,  in  this  town;  but 
owing  to  the  diminution  of  trade,  she  considers  that  she  will  have  to  devote 
herself  to  the  pursuits  of  the  country;  and  wishing  to  establish  herself  on  the 
eastern  side  of  the  Pond  of  St.  George,  she  supplicates  your  excellency  to  be 
pleased  to  grant  to  her  three  hundred  acres  in  the  said  place,  as  she  has  five 
children  and  five  slaves,  with  herself;  which  favor  she  begs  of  the  just  admin- 
istration of  your.excellency. 

"Fernandina,  1st  August,  1815.  Isabel  Wiggins." 

DECREE. 

"  St.  Augustine,  6th  August,  1815, 

"The  tract  which  the  interested  party  solicits  is  granted  to  her,  without 

prejudice  to  a  third  party;  and  for  the  security  thereof,  let  a  certified  copy  of 

this  instance  and  decree  be  issued  to  her,  from  the  secretary's  office. 

"Estrada." 
certificate  of  aguilar. 

"I,  Don  Tomas  de  Aguilar,  sub-lieutenant  of  the  army,  and  secretary  of  the 
government  of  the  place  and  province  of  East  Florida,  for  his  majesty,  do  certify 
that  the  preceding  copy  is  faithfully  drawn  from  the  original  which  exists  in 
the  secretary's  office,  under  my  charge,  and  pursuant  to  the  order  I  give  the 
present,  in  St.  Augustine  of  Florida,  on  the  6th  of  August,  1815. 
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Before  the  memorial  and  concession  were  offered  in  evidence,  Elizabeth 
Wiggins  made  affidavit:  "That  in  Augast,  1815,  she  petitioned  for  the  grant; 
that  she  received  shortly  after,  from  the  secretary  of  the  government,  a  certified 
copy  of  the  petition  and  decree;  that  she  never  had  had  possession  or  control 
of  the  original;  that  she  always  understood  that  it  was,  at  the  date  thereof, 
placed  in  the  proper  public  office,  as  was  usual  in  such  cases ;  that  she  under- 
stood from  her  counsel  the  same  could  not  be  found ;  and  that  she  is  ignorant 
what  has  become  of  the  same." 

The  affidavit  was  objected  to,  on  the  part  of  the  United  States,  and  rejected 
by  the  court,  and  the  evidence  offered  received  without  its  aid,  on  proof  being 
made  of  the  handwriting  of  Aguilar,  the  government  secretary. 

§  3632.  The  existence  of  a  foreign  laWj  e»jpeci<dly  when  unwritten^  may  be 
proved  hj  appropriaU  evidence^  and  the pra^ct ices  and  rules  of  the  Spanish  offices 
in  (planting  land  titUs  may  he  proved  by  parol  testimony. 

Much  evidence  was  introduced  to  prove  the  practice  and  rules  in  use  in  the 
offices  of  the  Spanish  government,  from  which  titles  to  lands  issued.  We  think 
the  evidence  was  admissible;  the  existence  of  a  foreign  law,  especially  when 
unwritten,  is  a  fact  to  be  proved,  like  any  other  fact,  by  appropriate  evidence. 
The  Spanish  province  of  Florida  was  foreign  to  this  country  in  1815,  when  the 
transaction  referred  to  purports  to  have  taken  place. 

A  principal  witness  to  pro\'^  the  practice  in  the  government  secretary's  office 
was  Alvarez,  who  had  been  a  clerk  in  it  from  1807  to  the  time  of  the  change 
of  government,  in  1821.  He,  and  others,  establish  beyond  controversy  that 
persons  wishing  grants  of  land  from  the  Spanish  government  presented  a 
memorial  to  the  governor,  and  he  decreed  on  the  memorial,  in  the  form  pursued 
in  Mrs.  Wiggins'  case ;  that  the  decree  of  the  governor  was  filed  in  the  secre- 
tary's office,  and  constantly  retained  there,  unless,  in  cases  where  a  royal  title 
was  ordered  to  be  issued,  when  the  decree  was  transferred  to  the  escribano's 
office.  Mrs.  Wiggins'  is  a  case  of  the  first  class;  and  the  petition  and  decree 
could  not  be  removed  from  the  government  secretary's  office.  These  papers 
were  not  recorded  in  books  there,  but  kept  in  tiles  or  bundles. 

§  2633.  and  where  the  original  papers  of  such  title  are  kept  in  the  public 

offices^  and  only  certified  copies  are  famished  the  grantees^  such  copies  are  coyn- 
petent  evidence. 

The  evidence  given  to  the  grantee  was  a  certified  copy  of  the  decree,  or  of 
the  memorial  and  decree,  by  the  government  secretary;  and  it  was  one  of  the 
ordinary  duties  of  the  secretary  to  make  certified  copies  of  memorials  and 
decrees  for  the  use  of  the  parties.  Generally,  the  decree  of  the  governor 
tlirected  the  copy  to  be  made  for  the  use  of  the  party ;  and  copies  made  by  the 
government  secretary,  and  certified  by  him,  were  generally  received  as  evidence 
of  title  in  the  Spanish  courts  of  justice;  the  copies  were. made  immediately 
after  making  the  decree,  and  delivered  to  the  party  when  he  called  for  them. 
Xo  seal  was  affixed  to  the  secretary's  certificate;  which  was  evidence  of  the 
facts  to  which  it  certified,  in  a  case  like  this.  The  duties  incumbent  on  the 
government  secretary  of  Florida,  derived  from  this  record,  and  other  sources, 
we  have  no  doubt,  were  such  as  are  proved ;  that  the  secretary  was  the  proper 
officer  appointed  by  law  to  give  copies;  and  that  the  law  trusted  him,  for  this 
particular  purpose,  so  far  as  he  acted  under  its  authority.  It  follows,  in  this 
case,  as  in  all  others  where  the  originals  are  confined  to  a  public  office,  and 
copies  are  introduced,  that  the  copy  is  (first)  competent  evidence  by  authority 
of  the  certificate  of  the  proper  officer ;  and  (second)  that  it  proves  prima  facie 
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the  original  to  be  of  file  in  the  office  when  the  copy  was  made.  And  for  this 
plain  reason,  the  officer's  certificate  has  accorded  to  it  the  sanctity  of  a  depo- 
sition ;  he  certifies  "  that  the  preceding  copy  is  faithfully  drawn  from  the 
original,  which  exists  in  the  secretary's  office  under  my  charge." 

The  same  doctrine  was  holden  in  this  court  in  Owings  v.  Hull,  9  Pet.,  624, 
625.  The  copy  of  a  bill  of  sale  for  slaves,  made  and  of  record  in  a  notary's 
office  in  New  Orleans,  was  offered  in  evidence,  without  accounting  for  the 
original;  and  objected  to  for  this  reason.  By  the  laws  of  Louisiana,  the  orig- 
inal could  not  be  removed  from  the  notary's  office;  and  he  was  authorized  to 
give  a  copy.  This  was  received  and  deemed  evidence  of  what  was  contained 
in  the  original,  and,  of  course,  that  it  existed  when  the  copy  was  made. 

Again,  in  Percheman's  Case,  7  Pet.,  85,  it  was  decided  by  this  court  that  a 
copy  of  a  Spanish  grant,  certified  by  the  government  secretary,  could  be  given 
in  evidence  without  accounting  for  the  non-production  of  the  original;  and 
this,  on  general  principles,  which  did  not  require  the  aid  of  legislation;  much 
reliance  in  that  case  having  been  placed  upon  acts  of  congress  to  give  effect  to 
the  certificate. 

This  court  in  The  United  States  v,  Delespine,  12  Pet.,  655,  recognized  the 
principFe  that  a  certified  copy,  such  as  the  one  before  us,  was  evidence,  for 
there  a  copy  of  the  first  copy  was  introduced ;  and  when  speaking  of  the  first 
copy,  the  court  say:  ''The  first  copy  was  made  from  tbe  original  filed  in  the 
proper  office,  from  which  the  original  could  not  be  removed  for  any  purpose. 
That  copy,  it  is  admitted,  would  have  been  evidence  in  the  cause."  The 
original  copy  having  been  lost,  and  no  decree  being  found  in  the  government 
secretary's  office  in  favor  of  Delespine,  although  there  was  proof  that  one  had 
existed,  the  copy  of  the  first  copy  was  received,  and  a  decree  founded  on  it. 

Delespine's  case  is,  however,  prominently  distinguishable  from  the  present 
on  the  main  point  in  controversy;  in  that  case  there  was  positive  proof  of  the 
existence,  in  the  secretary's  office,  of  the  original  concession;  here,  there  is 
none,  save  the  inference  that  arises  from  Aguilar's  certificate,  with  some  other 
circumstances;  and  the  question  is,  can  a  decree  for  the  land  be  founded  upon 
these  proofs,  in  the  face  of  the  facts  that  no  decree  or  evidence  of  the  claim 
now  exists  or  has  ever  been  known  to  exist  in  the  proper  office. 

§  2634.  Prima  facie  evidence  is  such  as^  in  judgment  of  law  j  is  sufficient  to 
establish  thefact^  and  remains  such^  if  not  recited. 

We  have  established  that  the  copy  of  the  petition  and  decree  are  made 
prima  facie  evidence  by  the  certificate  of  the  secretary,  "  What  is  prima 
facie  evidence  of  a  fact?  It  is  such  as,  in  judgment  of  law,  is  sufficient  to 
establish  the  fact;  and,  if  not  rebutted,  remains  sufficient  for  the  purpose." 
Kelly  V,  Jackson,  6  Pet.,  632  (§§  22-25,  sttpra).  And  is  it  rebutted  in  this 
case?  Had  the  papers  in  the  government  secretary's  office  been  carefully  kept, 
and  had  this  claim  been  first  brought  forward  at  a  late  day,  as  it  is  insisted  in 
argument  it  was  (that  is,  eighteen  years  after  its  date),  then  the  presumptioa 
would  stand  against  its  original  existence,  and  it  ought  to  be  rejected  if  the 
certificate  had  no  support.  But  this  is  far  from  being  the  fact.  The  survey 
was  made  by  the  proper  surveyor  for  Mrs.  Wiggins,  March  23,  1821,  in  con- 
formity to  the  memorial  and  decree,  and  which  refers  to  their  date.  Then 
again  she  pursued  this  claim  before  the  register  and  receiver  of  the  land  office 
of  East  Florida,  whilst  they  acted  as  a  board  of  commissioners  for  the  exami- 
nation of  Spanish  claims  and  titles ;  and  they  rejected  it  because  there  was  no 

evidence  of  cultivation.     Truly,  the  certificate  and  plot  of  the  survey  were 
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only  before  them;  but  as  no  exception  appears  to  have  been  taken,  for  want 
of  sufficient  evidence  of  the  existence  of  the  concession,  the  circumstance  of 
the  non-production  of  it  before  the  board  has  not  so  much  in  it  as  was  sup- 
posed in  the  argument. 

§  3635.  A  certificate  of  an  officer  cannot  he  impeached  by  evidence  that  he  stih- 
^equeiUly  offered,  to  or  did  forge  other  similar  papers. 

The  record  shows  why  such  vigorous  exertions  were  made,  either  to  reject 
or  to  destroy  the  force  of  Aguilar's  certificate.  The  attorney  for  the  govern- 
ment offered  to  prove,  by  William  G.  Davis,  that  Aguilar,  just  before  the 
delivery  of  the  province  was  made  to  the  United  States,  offered  to  forge  a 
grant  in  favor  of  the  witness,  for  a  tract  of  land ;  and  the  attorney  also  of- 
fered to  prove  by  William  Levington,  that  about  the  same  time  Aguilar  offered 
to  forge,  or  did  actually  forge,  under  the  signature  of  the  former  governor, 
White,  of  that  province,  a  grant  of  land  in  favor  of  the  witness;  which  evi- 
dence the  court  rejected,  and  we  thinl:  correctly.  Aguilar  was  not  introduced 
as  a  witness;  but  the  proof  offered  sought  to  establish  upon  him  forgery  and 
fraud  in  other  instances,  so  as  to  destroy  the  credit  of  bis  certificate  in  this. 
The  secretary  may  have  been  honest  and  faithful  in  the  discharge  of  his 
duties  in  1815,  and  grossly  the  reverse  in  1821 ;  and  although  any  number  of 
frauds  should  be  established,  upon  him,  still,  if  the  particular  act  sought  to  be 
avoided  be  not  shown  to  be  tainted  with  fraud,  it  cannot  be  affected  with 
other  frauds.  4  Pet.,  297.  If  there  had  been  a  forgery  in  this  instance,  it  is 
probable  it  would  have  been  brought  to  light  at  the  time  the  survey  was 
made;  the  making  of  which  is  the  controlling  fact  with  this  court,  coming  in 
aid  of  the  certificate  of  Aguilar.  For  it  must  be  admitted,  that  if  the  unsup- 
})orted  certificate  had  been  brought  forward,  and  the  claim  for  the  first  time 
set  up  under  it  in  July,  1833,  eighteen  years  after  it  bears  date,  that  it  could 
not  have  furnished  any  foundation  for  a  decree,  or  been  evidence  of  title 
worthy  of  credit.  The  lapse  of  time,  the  silence  of  the  claimant,  and  her 
failure  to  have  presented  it  for  confirmation,  would,  under  the  circumstances, 
have  been  conclusive  objections  to  its  credibility.  But  the  existence  of  the 
claim  in  1821  is  rendered  certain  by  the  return  of  the  surveyor-general;  and 
before  the  American  tribunals  it  has  been  steadily  pursued. 

Furthermore,  the  presumption  that  the  original  memorial  and  concession, 
supposed  to  have  been  on  file  in  the  government  secretary's  office,  have  been 
lost  or  destroyed,  is  very  strong.  After  the  papers  were  taken  possession  of, 
in  1821,  by  the  authorities  of  the  United  States,  they  were  almost  abandoned 
in  an  open  house,  subject  to  the  inspection  and  depredation  of  every  one; 
many  of  the  files  were  seen  untied  and  the  papers  scattered  about  the  room, 
the  doors  and  windows  of  the  house  being  open.  There  can  hardly  be  a  doubt 
that  some  of  the  papers  were  destroyed  or  lost.  Nothing  is  therefore  found 
in  the  condition  of  the  office  to  rebut  the  prima  facie  presumption  furnished 
by  the  secretary's  certificate,  as  might  be  the  case  had  the  papers  been  kept 
with  proper  care,  and  especially  had  the  concession  been  numbered  and  n(» 
number  been  missing. 

The  next  question  is,  does  the  concession  carry  with  it  the  conditions  im- 
posed by  law  on  those  having  lands  gi\^n  to  them  for  the  purposes  of  settle- 
ment? The  object  of  the  applicant,  Mrs.  Wiggins,  is  distinctly  set  forth  by 
her  memorial,  with  the  number  of  the  family  of  which  she  was  the  head,  that 
is,  five  children  and  five  slaves,  with  herself.  By  the  regulations  of  Governor 
NV'hite,  published  in  1803,  it  was  declared  that  to  each  head  of  a  family  there 
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should  be  distributed  fifty  acres,  and  to  the  children  and  slaves  sixteen  years 
of  age,  twenty-five  acres  for  each  one,  but  from  the  age  of  eight  to  sixteen 
years  only  fifteen  acres.  Taking  the  slaves  and  children  all  to  have  been 
over  sixteen,  there  being  ten  of  them,  would  have  entitled  the  applicant  to 
two  hundred  and  fifty  acres  on  their  account  and  fifty  acres  on  her  own, 
which  would  have  made  up  the  three  hundred  acres  applied  for. 

The  same  ordinance  provides:  "That  those  employed  in  the  city,  if  lands 
be  granted  to  them  for  cultivation,  by  themselves  or  their  slaves,  it  shall  be 
with  the  express  condition  that  he  shall  commence  cultivation  within  one 
month  after  the  concession  of  them,  with  the  understanding  that,  if  they  dd 
not  do  it,  they  will  be  granted  to  any  one  who  will  denounce  him  and  verbally 
prove  it."  And  that  all  concessions  without  time  specified  shall  be  void  and 
held  as  though  not  made,  if  grantees  do  not  appear  to  take  possession  and  cul- 
tivate them  within  the  term  of  six  months. 

In  the  concession  to  Mrs.  Wiggins  no  time  is  specified  for  the  settlement, 
and  the  government  of  the  United  States  may  take  advantage  of  the  non- 
performance of  the  condition  prescribed  by  law,  if  the  eighth  article  of  the 
treaty  (8  Stats,  at  Large,  252)  with  Spain  does  not  provide  for  the  omission. 
It  stipulates :  "That  grants  of  land  made  by  Spain,  before  the  24th  of  Jan- 
uary, 1818,  shall  be  ratified  and  confirmed  to  the  persons  in  possession  of  the 
lands,  to  the  same  extent  that  the  same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  Spain." 

§  2636.  Perfect  titles  made  by  Spain  before  January  24^  1818^  within  thr 
ceded  territory^  are  intrinsically  valid  and  exempt  from  the  eighth  article  of  the 
Spanish  treaty^  and  need  no  legislative  or  judicial  sanction. 

It  was  adjudged  by  this  court,  in  the  cases  of  Arredondo  and  Percheman,  6 
and  7  Pet.,  691,  51,  that  the  words  "  shall  be  ratified  and  confirmed,"  in  refer- 
ence to  perfect  titles,  should  be  construed  to  mean  ''  are  "  ratified  and  con- 
firmed, in  the  present  tense.  The  object  of  the  court  in  these  cases  was  to 
exempt  them  from  the  operation  of  the  eighth  article,  for  the  reason  that  they 
were  perfect  titles  by  the  laws  of  Spain  when  the  treaty  was  made ;  and  that 
when  the  soil  and  sovereignty  of  Florida  were  ceded  by  the  second  article, 
private  rights  of  property  were  by  implication  protected.  The  court,  in  its 
reasoning,  most  justly  held  that  such  was  the  rule  by  the  laws  of  nations,  even 
in  cases  of  conquest,  and  undoubtedly  so  in  a  case  of  cession;  therefore  it 
would  be  an  unnatural  construction  of  the  eighth  article  to  hold  that  perfect 
and  complete  titles,  at  the  date  of  the  treaty,  should  be  subject  to  investiga- 
tion and  confirmation  by  this  government;  and  to  reconcile  the  article  with 
the  law  of  nations,  the  Spanish  side  of  the  article  was  referred  to  in  aid  of 
the  meaning  of  the  American  side,  when  it  was  ascertained  that  the  Spanish 
side  was  in  the  present  tense;  whereupon  the  court  held  that  the  implication 
resulting  from  the  second  article,  being  according  to  the  law  of  nations,  that 
and  the  eighth  article  were  consistent,  and  that  perfect  titles  "  stood  con- 
firmed "  by  the  treaty  and  must  be  so  recognized  by  the  United  States  and  in 
our  courts. 

The  construction  of  the  treaty  being  settled,  a  leading  inquiry  in  the  cases 
referred  to  was,  were  they  perfect,  unconditional  Spanish  grants?  Perche- 
man's  had  no  condition  in  it;  and  the  only  difficulty  involved  was,  whether  it 
had  been  made  by  the  proper  authority.  The  court  held  it  had  been  so  noade. 
The  grant  to  Arredondo  and  son  was  for  four  leagues  square  and  made  as  a 
present  grant  from  its  date ;  with  the  subsequent  condition  that  the  grantees 
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should  settle  and  improve  the  land  in  three  years,  and  on  failure,  the  grant 
should  become  void;  further  that  they  should  settle  on  it  two  hundred  Spanish 
families,  but  no  time  was  fixed  for  the  performance  of  this  condition.  Pos- 
session was  taken  and  improvements  made  within  the  three  years,  but  the 
families  were  not  settled  when  the  country  was  ceded.  This  court  declared 
that,  after  the  cession  of  Florida  to  the  United  States,  the  condition  of  settling 
Spanish  families  had  become  probably  impossible,  by  the  acts  of  the  grantor, 
the  government  of  Spain,  and  certainly  immaterial  to  the  United  States; 
therefore  the  grant  was  discharged  from  the  unperformed  condition,  and  single. 

That  the  perfect  titles  made  by  Spain  before  the  24th  of  January,  1818, 
within  the  ceded  territory,  are  intrinsically  valid  and  exempt  from  the  pro- 
visions of  the  eighth  article,  is  the  established  doctrine  of  this  court,  and  that 
they  need  no  sanction  from  the  legislative  or  judicial  departments  of  this 
country. 

§  3637.  hnt  Sjuinlsh  titles  to  lands  granted  ttj}on  eo7iditio?is  of  cultivor 

Hon  or  setUementj  which  ivere  unperformed^  and  without  excuse  for  the  nim-per- 
formance^  would  have  been  void  as  against  Spain  and  are  so  as  against  the 
United  States. 

But  that  there  were,  at  the  date  of  the  treaty,  very  many  claims  whose 
validity  depended  upon  the  performance  of  conditions  in  consideration  of 
which  the  concessions  had  been  made,  and  which  must  have  been  performed 
before  Spain  was  bound  to  perfect  the  titles,  is  a  fact  rendered  prominently 
notorious  by  the  legislation  of  congress,  and  the  litigation  in  the  courts  of 
this  country  for  now  nearly  twenty  years.  To  this  class  of  cases  the  eighth 
article  was  intended  to  apply;  and  the  United  States  were  bound,  after  the 
cession  of  the  country,  to  the  same  extent  that  Spain  had  been  bound  before 
the  ratification  of  the  treaty  to  perfect  them  by  legislation  and  adjudication ;  and 
to  this  end,  the  government  has  provided  that  it  may  be  sued  b}'  the  claimants 
in  its  own  courts,  where  the  claims  shall  be  adjudged,  and  the  equities  of  the 
claimants  determined  and  settled  according  to  the  law  of  nations,  the  stipu- 
lations of  the  treaty  and  the  proceedings  under  the  same,  and  the  laws  and 
ordinances  of  the  government  from  which  the  claims  are  alleged  to  have  been 
derived. 

These  are  the  rules  of  decision  prescribed  to  the  courts  by  congress  in  the 
act  of  1824,  ch.  173,  §  2  (4  Stat,  at  Large,  52),  passed  to  settle  the  titles  of 
Missouri  and  Arkansas,  and  made  applicable  to  Florida  by  the  act  of  1828, 
ch.  70,  §  6  (4  Stats,  at  Large,  285).  By  the  sixth  section  of  the  act  of  1824, 
the  claimant  who  has  a  decree  in  his  favor  is  entitled  to  a  patent  from  the 
United  States,  by  which  means  his  equitable  claim  draws  to  it  the  estate  in 
fee.  These  are  the  imperfect  claims  to  which  the  eighth  article  of  the  treaty 
with  Spain  refers. 

That  a  Spanish  concession  carrying  on  its  face  a  condition,  the  performance 
of  which  is  the  consideration  for  the  ultimate  perfect  title,  is.  void  unless  the 
condition  has  been  performed  in  the  time  prescribed  by  the  ordinances  of 
Spain,  was  decided  by  this  court,  after  the  most  mature  consideration,  in  the 
cause  of  The  United  States  i\  Kingsley,  12  Pet.,  476,  which  is  the  leading  de- 
cision upon  the  imperfect  titles  known  as  Mill  grants,  and  which  has  been  fol- 
lowed by  all  others  coming  within  the  principles  then,  with  so  much  care  and 
accuracy,  laid  down.  The  concession  to  Mrs.  Wiggins,  carrying  with  it  the 
conditions  incident  to  settlement  rights  by  the  ordinances  and  usages  of  Spain, 
a  brief  notice  in  addition  to  what  has  already  been  said,  will  be  taken  of  the 
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regulations  and  ordinances  governing  the  case.  As,  on  the  lii-st  point,  tlie 
practice  of  the  government,  in  disposing  of  the  public  domain,  may  be  proved 
by  those  familiar  with  the  customs,  and  there  is  in  the  record  very  satisfactory 
proof  by  witnesses  of  the  laws  and  customs  governing  the  provincial  authori- 
ties in  this  respect;  but  as  the  proof  is  in  exact  accordance  with  the  published 
ordinances  on  the  subject,  of  course  the  written  law  will  be  relied  upon. 

After  the  passage  of  the  act  of  1828,  it  was  the  opinion  of  the  attorney- 
general  of  the  United  States,  that  it  was  indispensable  to  the  correct  decision 
of  the  Florida  claims  by  this  court,  that  a  correct  translation  into  the  English 
language  should  be  made  of  the  Spanish  and  French  ordinances,  aflPecting  the 
land  titles  in  that  country.  The  task  of  translating  and  compiling  them  was 
assigned  to  Joseph  M.  White,  Esq.,  then  of  Florida.  The  collection  was  ac- . 
cordingly  made  and  translated,  and  the  manuscript  deposited  in  the  state 
department;  and  congress  was  informed  of  the  fact,  by  a  special  message  from 
the  president  of  the  United  States,  of  February  11,  1829.  2  White's  Recopi- 
lacion,  9, 10.  It  was  afterwards  published  by  Mr.  White ;  and  latterly,  he  has 
published  a  second  and  enlarged  edition,  which  is  the  one  referred  to  in  this 
case. 

The  treaty  with  Spain  for  the  cession  of  Florida  was  signed  2d  February, 
1819;  on  the  25tli  of  November  preceding,  the  political  and  military  gover- 
nor, Coppinger,  caused  to  be  published  an  ordinance  setting  forth  the  conditions 
on  which  concessions  for  settlement  claims  had  been  issued;  obviously  with  a 
view  to  the  future  cession.  2  White's  Recopilacion,  282-285.  From  the  ordi- 
nance it  appears,  "  That  concessions  made  to  foreigners  or  natives,  of  large  or 
small  portions  of  land,  carr^ung  their  documents  with  them  (which  shall  be 
certificates  issued  by  the  secretary),  without  having  cultivated  or  even  seen 
the  lands  granted  to  them,  such  concessions  are  of  no  value  or  effect;  and 
should  be  considered  as  not  made,  because  the  abandonment  has  been  voluntary, 
and  that  they  have  failed  in  complying  with  the  conditions  prescribed  for  the 
encouragement  of  population ;"  "  and,  therefore,  there  is  no  reason  why  they 
should  not  revert  to  the  c^ass  of  public  lands,  making  null  the  titles  of  cession 
which  were  made  to  them." 

Ten  years  had  been  the  time  required  for  cultivation  and  occupation;  this 
rule  was  not  rigidly  adhered  to,  but  the  titles  were  perfected  in  some  instances, 
where  valuable  improvements  had  been  made  and  the  occupation  had  been 
short  of  ten  years;  the  governors  taking  in  consideration  the  disturbed  state 
of  the  country.  These  exceptions  were  abatements  of  the  general  rule  requir- 
ing ten  years'  cultivation  and  occupation ;  as  Mrs.  Wiggins,  however,  never  cul- 
tivated or  occupied  the  land  claimed,  she  took  no  interest  under  the  rule,  or 
any  exception  made  to  it;  and  it  is  free  from  doubt,  had  Spain  continued  to  gov- 
ern the  country,  no  title  could  have  been  made  to  her;  nop  can  any  be  claimed 
from  the  United  States,  as  successors  to  the  rights  and  obligations  of  Spain. 

It  is  therefore-  adjudged  that  the  decree  below  be  reversed,  and  the  petition 
dismissed. 

VIGEL  V.  NAYLOR. 
(24  Howard,  208-214.     1880.) 

Ebeob  to  the  Circuit  Court  for  the  District  of  Columbia. 
Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. —  Susan  Vigel  sued  Henry  Naylor,  administrator  of 
George  Naylor,  by  a  petition  for  freedom  in  the  circuit  court  of  this  District. 
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He  pleaded  that  she  was  his  slave.  On  the  trial  of  this  issue  she  offered  in  evi- 
dence the  will  of  John  B.  Kirby,  by  w^hich  all  his  slaves  over  thirty-five  years 
of  age  were  emancipated;  and  all  those  under  that  age  were  to*  be  emanci- 
pated —  the  males  at  thirty-five,  and  the  females  at  thirty  years  of  age.  This 
was  allowed  by  an  act  of  the  legislature  of  Maryland  of  1796,  ch.  07,  sec.  13. 

A  witness  testified,  on  the  petitioner's  behalf,  "  that  a  few  days  after  the 
death  of  Kirby,  which  took  place  in  1828,  George  Naylor  brought  to  his  house, 
where  witness  was  then  at  work,  the  petitioner,  her  mother,  and  her  sister; 
and  said  George  Naylor  stated  to  the  witnesses  at  the  time,  that  he  had  brought 
said  negroes  from  the  residence  of  said  Kirby ;  and  that  the  petitioner  was 
then  between  six  and  eight  years  of  age." 

The  petitioner  then  offered  to  prove  that  her  brother  Eichard,  and  her 
mother  Sarah,  and  her  sister  Eliza,  had  obtained  their  freedom  under  the  will 
of  Kirby;  that  Sarah,  the  mother,  and  Eliza,  had  recovered  their  freedom  by 
suits  brought  against  George  Naylor,  which  were  defended  by  him.  In  the 
one  instituted  by  Sarah  judgment  was  rendered  in  1838;  and  that  brought  by 
Eliza  was  decided  in  her  favor  in  1842.  The  petitioner  also  offered  to  prove 
that  it  is  very  unusual  for  children  of  the  age  of  the  petitioner  at  the  time  of 
Kirb}^'s  death  to  be  separated  from  their  parents;  but  the  court  excluded  the 
testimony  offered  from  the  jury;  to  which  exception  was  taken. 

The  defendant  then  proved  by  two  witnesses,  that  they  had  known  the 
petitioner  from  her  birth,  and  that  she  was  born  the  property  of  George  Nay- 
lor; and  that  she  never  was  out  of  his  possession,  or  that  of  his  successor  and 
administrator.  It  is  objected  that  no  records  of  the  verdicts  and  judgments 
were  offered  to  prove  the  recoveries.  The  bill  of  exceptions  states,  generally, 
that  she  offered  to  prove  the  facts,  but  the  court  refused  to  hear  the  evidence. 

Tmnscripts  of  the  records  being  the  best  evidence,  and  their  production 
necessary,  it  is  manifest  that  the  offer  to  prove  the  recoveries  was  not  refused 
for  the  reason  that  the  record  evidence  was  absent,  but  because  the  recoveries 
were  deemed  irrelevant,  or  that  they  were  inter  alios  dcta^  and  therefore  in- 
competent as  proof  in  the  cause  for  any  pur[)ose.  And  the  first  question  is, 
was  the  evidence  offered  relevant,  when  taken  in  connection  with  the  parol 
evidence? 

§  2038*  hi  a  suit  for  freedoin^  record  evidence  that  the  plaintiff '* s  mother  €4h 
tahlished  her  freedom  by  laio  is  comjyetent^  and  is  not  res  inter  alios  acta. 

The  girl  was  six  or  eight  years  old  when  George  Naylor  brought  her  home 
in  1826,  with  her  mother  and  sister,  from  the  late  residence  of  Kirby,  the  tes- 
tator. It  was  offered  to  be  proved,  and  we  must  take  it  to  be  true  that  it  could 
have  been  proved,  that  it  was  unusual  to  separate  the  mother  from  the  slave- 
child  as  young  as  the  petitioner  was  at  the  time  Kirby's  will  took  effect. 

If  Sarah  the  mother,  Richard  the  brother,  and  Eliza  the  sister,  were  the  slaves 
of  Kirby  at  his  death,  and  acquired  their  freedom  under  his  will,  does  this 
circumstance  furnish  evidence  from  which  a  jury  might  infer,  in  connection 
with  other  evidence,  that  the  petitioner  was  also  the  slave  of  Kirby  when  he 
died,  and  entitled  to  her  freedom  on  arrivin^:  at  thirtv  vears  of  asre?  It  is  imma- 
terial  whether  the  evidence  offered  and  rejected  was  weak  or  strong  to  prove 
the  fact.  The  question  is,  was  it  competent  to  go  to  the  jury  ?  Castle  v.  Bui- 
lard,  23  IIow.,  187  (^*§  20-32,  s^ipra).  If  so,  it  was  for  them  to  judge  of  its 
force  and  effect.  If  this  child  had  been  onlv  one  vear  old  or  under  when 
Naylor  got  possession  of  her  and  of  her  mother,  and  other  children  in  com- 
pany with  her,  the  presumption  would  be  stronger  that  her  condition  and  that 
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of  her  mother  was  tlie  same,  and  both  the  slaves  of  Kirby,  and  were  manu- 
mitted by  his  will. 

By  the  rejection  of  the  evidence  the  case  was  stripped  of  all  proof  that 
Susan,  the  petitioner,  ever  belonged  to  Kirby,  the  testator;  whereas,  had  it 
been  admitted,  it  would  have  proved  that  Susan's  mother,  and  her  other  chil 
dreu,  belonged  to  the  estate  of  Kirby  after  his  death,  and  were  emancipated 
by  his  will;  and  having  emancipated  all  his  slaves,  a  presumption  could  have 
been  founded  on  this  proof,  by  the  jury,  that  an  infant  child  of  the  same 
family  was  the  slave  of  Kirby^  also,  especially  as  Nay  lor  brought  the  slaves  as 
a  family  from  Kirby's  late  residence. 

2.  Was  the  record  of  the  judgment  inter  alios  dcta^  and  therefore  incom- 
petent? In  the  case  of  Davis  i;.  Wood,  1  Wheat.,  6,  it  was  held  by  this  court 
that  a  judgment  in  favor  of  the  mother  establishing  her  freedom  against 
Swan,  a  third  person,  could  not  be  given  in  evidence  in  a  suit  by  the  child  of 
that  mother  as  tending  to  prove  his  freedom.  On  the  trial  below,  the  peti- 
tioner offered  to  prove  by  witnesses  that  they  had  heard  old  persons,  now- 
dead,  declare  that  a  certain  Mary  Davis,  now  also  dead,  was  a  white  woman, 
born  in  England,  and  such  was  the  general  report  in  the  neighborhood  where 
she  lived;  and  further  offered  to  prove,  by  the  same  kind  of  testimony,  that 
Susan  Davis,  the  mother  of  the  petitioner,  was  lineally  descended  in  the  female 
line  from  the  said  Mary;  which  evidence,  by  hearsay  and  general  reputation, 
the  court  refused  to  admit,  except  so  far  as  it  was  applicable  to  the  fact  of  the 
petitioner's  pedigree.     And  the  ruling  below  this  court  affirmed. 

There  is  no  question  arising  in  the  cause  before  us  involving  the  considera- 
tion to  what  extent  hearsay  evidence  to  prove  the  status  of  freedom  is  admis- 
sible, and  therefore  we  refrain  from  discussing  the  first  point  decided  in  Davis 
V.  Wood.  In  that  case,  Susan,  the  mother  of  John,  was  sold  by  Wood,  the 
defendant,  to  Caleb  Swan ;  and  she  and  her  daughter,  Ary,  who  had  likewise 
been  sold,  sued  Swan  for  their  freedom,  and  recovered  it.  This  record  of  re- 
covery was  offered  in  evidence  on  behalf  of  John,  but  was  rejected  on  the 
trial 

This  court  held  that,  "  as  to  the  second  exception,  the  record  was  not  be- 
tween the  same  parties.  The  rule  is  that  verdicts  are  evidence  between  parties 
and  privies.  The  court  does  not  feel  inclined  to  enlarge  the  exceptions  to  this 
general  rule,  and  therefore  the  judgment  of  the  court  below  is  affirmed." 

This  is  the  judgment  with  which  we  have  to  deal.  The  difference  in  the 
case  under  consideration  and  the  one  found  in  1  Wheat,  is,  that  here  Susan's 
mother  and  sister  recovered  their  freedom  from  Naylor,  he  being  the  defend- 
ant in  both  actions.  There  the  mother  and  daughter  recovered  their  freedom 
from  Swan,  who  had  purchased  them  of  Wood.  This  court  having  cut  oflf  all 
evidence  by  hearsay  and  general  reputation  —  first,  that  the  female  ancestor 
of  the  petitioners  was  a  white  English  woman,  and  free;  and  second,  that  the 
record  of  the  recovery  of  freedom  by  John's  mother  and  sister  from  Swan 
was  incompetent, —  of  course  the  petitioner  had  to  go  out  of  court,  having 
proved  no  case. 

There  the  verdict  was  not  between  the  same  parties.  Here  the  suit  was  be- 
tween George  Naylor  and  the  mother  of  Susan;  as  between  the  mother  and 
Naylor,'the  verdict  was  conclusive  of  her  right  to  freedom;  and  Susan,  the 
child,  was  a  privy  in  blood  to  the  mother  (being  her  heir,  if  free),  and,  as  such 
heir,  comes  within  the  rule  laid  down  in  Davis  v.  Wood,  and  could  avail  her- 
self of  that  verdict  as  equally  conclusive,  if  she  could  farther  prove  that  she 
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was  born  after  the  impetration  of  the  mother's  writ.  Alexander  v.  Stokely, 
7  Serg.  &  R.,  300 ;  Pegram  v.  Isabell,  2  Hen.  &  M. ;  Chancellor  v.  Milton, 
3  B.  Mon.,  25.  Or,  if  she  could  prove  that  she  was  born  after  Kirby's  death, 
and  that  her  mother  recovered  her  freedom  under  his  will, —  and  which  facts 
might  have  been  established  by  further  proof, —  these  circumstances  could  be 
let  in  as  additional  evidence.     2  Henning  &  M.,  211. 

Owing  to  the  lapse  of  time  since  Mr.  Kirby  died,  the  petitioner  sought  to 
establish  her  case  by  circumstantial  evidence.  It  was  rejected;  for  what  par- 
ticular reason  does  not  appear.  As  already  stated,  we  think  the  evidence 
offered  had  weight  enough  in  it  to  be  pertinent,  and  ought  therefore  to  have 
l)een  submitted  to  the  jury.  23  How.,  187.  How  it  was  proposed  to  be  proved 
that"  Richard  was  a  free  man,  and  acquired  his  freedom  under  the  will,  does 
not  a])pear;  but  as  to  Eliza,  the  sister,  a  record  of  recovery  by  her  of  her  free- 
dom against  Naylor  was  offered  as  evidence,  and  rejected.  The  record  could 
have  proved  the  existence  of  the  verdict  and  judgment  as  a  fact,  and  the 
legal  consequences  flowing  from  the  fact,  namely,  that  the  petitioner  Eliza 
was  a  free  person.  As  to  George  Naylor  and  his  representative,  her  status  of 
freedom  is  a  conclusive  fact.  And  what  is  the  effect  of  the  record  as  respects 
other  persons?  Eliza  sued  George  Naylor,  declaring  that  she  was  free.  He 
replied  that  she  was  his  slave.  She  had  a  verdict  that  she  was  free.  By  the 
verdict  and  judgment,  she  took  to  herself  all  Naylor's  title f  it  wsls  vested  in 
her  as  Naylor  had  it.  Harris  v,  Clarissa,  6  Yerg.,  243.  He  had  had  her  in 
possession  twelve  years,  and  had  title  by  the  act  of  limitations  of  six  years, 
as  to  other  contestants  who  might  set  up  claim  to  her  as  a  slave.  She  can 
rely  on  his  title  as  if  he  had  manumitted  her;  the  record  has  this  effect.  It 
stands  on  the  footing  that  a  recorded  deed  of  manumission  to  her  from  Nay- 
lor would  stand,  or  that  a  recorded  bill  of  sale  from  him  to  a  purchaser  would 
stand.  In  either  case,  the  title-paper  could  be  given  in  evidence  to  prove  the 
title,  and  the  title  thus  acquired  must  be  deemed  valid  until  some  one  else 
legally  establishes  a  better.  This  record  evidence  may  be  used  in  any  suit  by 
a  third  person,  where  the  evidence  is  pertinent,  of  which  the  court  must  judge 
from  facts  and  circumstances  appearing  on  the  trial;  and  to  this  effect  are  the 
adjudications  of  the  state  courts  generally.  Pegram  v,  Isabell,  in  Virginia,  2 
Hen.  &  M.,  210;  Alexander  v.  Stokely,  7  Serg.  &  R.,  290,  in  Pennsylvania; 
Vaughan  v.  Phebe,  Mart.  &  Y.,  6,  in  Tennessee;  Chancellor  v,  Milton,  2  B. 
Mon.,  25,  in  Kentucky.     In  Maryland,  no  decision  is  found  on  the  subject. 

In  the  next  place,  the  record  operates  on  the  stattis  of  the  person;  it  sets 
him  free  or  pronounces  him  a  slave,  and  binds  him  by  the  verdict  either  way. 
Shelton  i\  Barbour,  2  Wash.  (Va.),  82.  In  some  of  the  states,  the  suit  may  be 
in  equity,  and  the  status  of  freedom  be  established  by  a  decree.  Fishers* 
Negroes  v,  Dobbs,  6  Yerg.,  119;  Reuben  v.  Paraish,  6  Humph.,  122. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be  reversed,  and  the 
cause  remanded  for  another  trial. 

PACKET  COMPANY  v,  SICKLES. 
(5  WaUace.  580-599.    1806.) 

Statement  of  Facts. —  Sickles  &  Cook  were  the  owners  of  a  patent  for  a 
contrivance  for  saving  fuel  in  the  use  of  steam-engines.  The  Packet  Company- 
entered  into  a  contract  with  them  for  the  use  of  the  contrivance  on  their  boat 
during  the  life  of  the  patent,  if  the  boat  should  last  so  long,  agreeing  to  make 
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compensation  at  a  rate  agreed  upon.  On  the  trial  of  this  case-  certain  evi- 
dence was  oflFereid,  the  nature  of  which,  and  the  rulings  of  the  court,  will 
appear  from  the  opinion. 

Opinion  by  Mr.  Justice  Kelson. 

When  this  case,  or  one  of  the  class,  was  formerly  before  this  court  [24 
How.,  333],  in  which  the  record  of  the  former  recovery  was  in  evidence,  it 
was  claimed  that,  without  any  extrinsic  evidence,  it  concluded  the  defendants 
from  again  denying  the  existence  of  the  contract,  or  from  disproving  any 
other  of  the  averments  in  the  first  count  of  the  declaration,  and  it  had  been  so 
ruled  by  the  court  below.  This  court,  when  the  case  came  up  on  error,  agreed 
that  the  record  was  properly  admitted  as  evidence  of  the  former  trial  between 
the  parties,  but  held  the  pleadings,  verdict  and  judgment  did  not  furnish  the 
necessar}^  proof  to  show  that  the  contract  in  controversy  in  the  suit  then  on 
trial  had  been  before  agitated,  and  conclusively  adjudicated  in  the  former  trial 
in  behalf  of  the  plaintiffs;  and  that  the  verdict  had  been  rendered  upon  the 
entire  declaration,  and  without  special  reference  to  the  first  count. 

The  record,  with  the  pleadings  and  verdict,  furnished  evidence  that  the 
same  matters  might  have  been  litigated  on  that  trial,  and  aflForded  ground  for 
the  introduction  of  extrinsic  evidence  to  show  that  the  same  contract  had  been 
in  contest  before  the  court,  and  had  been  referred  to  the  decision  of  the  jury, 
but  nothing  mgre.  For  this  reason  the  judgment  was  reversed,  and  a  new 
trial  ordered. 

§  2639.  Where  a  former  judgment  is  put  in  evidence^  and  supported  hypard 
evide7icey  this  evideiice  may  he  rebutted. 

Taking  this  view  of  the  application  and  effect  of  the  record  of  the  former 
trial,  the  plaintiflFs  introduced  in  this  case  extrinsic  evidence,  and  have  en- 
deavored to  prove  the  necessary  facts  which,  in  connection  with  the  record, 
would  lead  to  the  conclusion  that  the  same  contract  was  in  controversy  in  the 
former  suit,  and  had  been  conclusively  adjudged  in  their  favor.  But  this  ex- 
trinsic evidence  was  open  to  be  controverted  on  the  part  of  the  defendants. 
As  the  record  itself  did  not  furnish  evidence  of  the  finding  of  the  existence 
or  validity  of  the  contract  in  the  former  suit,  and  hence  extrinsic  proof  was 
required  to  this  effect,  it  was  of  course  competent  for  the  defendants  to  deny 
and  disprove  both,  as  in  so  doing  they  did  not  impeach  the  record,  but  only 
sought  to  disprove  the  evidence  introduced  by  the  plaintiflFs. 

The  rejection  of  this  evidence,  therefore,  oflFered  by  the  defendants  on  the 
trial,  was  error.  Whether  or  not  the  contract,  as  proved  on  the  former  trial, 
rested  in  parol  or  was  in  writing,  was  material.  If  in  writing,  there  could  be 
no  controversy  in  fact  in  respect  to  its  terms  or  stipulations;  and  its  construc- 
tion and  legal  effect  belonged  to  the  court  to  determine.  If  it  rested  in  parol, 
its  terms  and  conditions  depended  upon  the  extrinsic  proof,  and  hence  the  ma- 
teriality of  the  first  question  put  to  the  witness,  as  preliminary  to  further 
proof.  It  was  important  to  settle  the  terms  of  the  contract  in  evidence  on  the 
former  trial,  in  order  to  determine  whether  it  was  the  same  as  the  one  then  in 
controversy,  and,  resting  in  parol,  these  terms  depended  very  much  upon  the 
testimony  in  the  case. 

§  2640.  Unless  the  record  as  supported  hy  parol  evidence  shoxos  that  the  point 
must  have  been  decided'  in  the  former  suit,  the  record  is  not  conclusive. 

There  is  another  view  in  this  branch  of  the  case  that  must  be  noticed.  As 
we  have  seen,  the  declaration  in  the  former  suit  contained  four  counts,  to 
which  the  general  issue  was  pleaded,  and  a  general  verdict  for  the  plaintiffs. 
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The  first  and  fourth  counts  set  up  two  different  special  contracts  relating  to 
the  same  subject-matters,  and  which  constituted  the  cause  of  action  between 
the  parties.  Xow,  the  extrinsic  evidence  furnished  on  the  part  of  the  plaint- 
iffs as  to  the  former  trial,  and  the  grounds  of  proceeding  therein,  tended  to 
prove  either  count,  and  was  sufficient  to  have  justified  the  jur}"  in  finding 
either  contract.  These  contracts,  as  thus  set  forth,  were  identical,  with  the 
exception  of  the  agreement  to  settle  the  proportion  of  fuel  saved  by  an  experi- 
ment which  had  been  made,  and  resulted  in  the  saving,  by  the  use  of  the  cut- 
off, of  three-fourths  of  the  fuel  as  used  by  the  old  throttle  valve.  The  jury, 
therefore,  might  have  found  in  favor  of  the  plaintiffs  on  the  contract  as  set 
forth  in  the  fourth  count,  even  if  they  disbelieved  the  proof  of  the  agreement 
as  to  the  mode  of  settling  the  proportion  of  fuel  saved.  Many  of  the  jurors 
called  and  examined  speak  of  a  contract  between  the  parties  in  respect  to  the 
use  of  the  Sickles  cut-off,  but  so  indefinitely  it  is  impossible  to  determine 
whether  the  testimonv  related  to  the  one  set  out  in  first  or  fourth  counts,  and 
no  attempt  was  made  to  distinguish  between  the  one  or  the  other  on  the  trial. 

As  we  understand  the  rule  in  respect  to  the  conclusiveness  of  the  verdict 
and  judgment  in  a  former  trial  between  the  same  parties,  when  the  judgment 
is  used  in  pleading  as  a  technical  estoppel,  or  is  relied  on  by  way  of  evidence  as 
conclusive,  per  se^  it  must  appear,  by  the  record  of  the  prior  suit,  that  the  par- 
ticular controversy  sought  to  be  concluded  was  necessarilj'^  tried  and  deter- 
mined—  that  is,  if  the  record  of  the  former  trial  shows  that  the  verdict  could 
not  have  been  rendered  without  deciding  the  particular  matter,  it  will  be  con- 
sidered as  having  settled  that  matter  as  to  all  future  actions  between  the  par- 
ties; and  further,  in  cases  where  the  record  itself  does  not  show  that  the 
matter  was  necessarily  and  directly  found  by  the  jury,  evidence  aliunde  con- 
sistent with  the  record  may  be  received  to  prove  the  fact;  but,  even  where  it 
appears  from  the  extrinsic  evidence  that  the  matter  was  properly  within  the 
issue  controverted  in  the  former  suit,  if  it  be  not  shown  that  the  verdict  and 
judgment  necessarily  involved  its  consideration  and  determination,  it  will  not 
be  concluded.  Wood  v.  Jackson,  8  Wend.,  10,  16,  31,  36;  Washington,  etc.. 
Packet  Co.  v.  Sickles,  24  How.,  333,  343,  345;  Lawrence  v.  Hunt,  10  Wend., 
80;  Cowen  &  Hill's  Notes  to  Phillips'  Evidence,  part  2,  n.  121. 

In  view  of  this  doctrine,  it  is  quite  clear  that  the  record  of  the  former  trial, 
together  with  the  extrinsic  proofs,  failed  to  show  that  the  contract  in  contro- 
versy in  the  present  suit  was  necessarily  determined  in  the  former  in  behalf  of 
the  plaintiffs.  We  agree,  if  the  declaration  had  contained  but  the  first  count, 
which  had  set  out  the  contract  in  controversy  in  the  present  suit,  the  effect 
of  the  judgment  would  have  been  different.  The  verdict  of  the  jury,  then, 
cx)uld  not  have  taken  place  without  finding  the  existence  and  validity  of  the 
contract.  But,  as  we  have  already  shown,  the  record  and  evidence  on  the 
former  trial  are  different,  and  tend  to  a  different  conclusion. 

§  2641.  The  secret  ddiherations  of  the  jury^  or  grounds  of  their  proceedings^ 
while  engaged  in  making  up  their  verdict^  are  not  admissible  evidence  of  the 
issues  or  finding. 

Some  of  the  jurors  in  the  former  trial  were  permitted  to  testify  as  to  the 
particular  ground  upon  which  they  found  the  verdict.  This  testimony  was 
not  objected  to,  and  therefore  is  not  available  as  error  here.  .  But  it  is  proper 
to  say  that  the  secret  deliberations  of  the  jury,  or  grounds  of  their  proceed- 
ings, while  engaged  in  making  up  their  verdict,  are  not  competent  or  admissi- 
ble evidence  of  the  issues  or  finding.     The  jurors  oftentimes,  though  they  may 
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concur  in  the  result,  differ  as  to  the  grounds  or  reasons  upon  which  they  arrive 
at  it.  The  evidence  should  be  confined  to  the  points  in  controversy  on  the 
former  trial,  to  the  testimony  given  by  the  parties,  and  to  the  questions  sub- 
mitted to  the  jury  for  their  consideration,  and  then  the  record  furnishes  the 
only  proper  proof  of  the  verdict.  Wood  v.  Jackson,  8  Wend.,  36;  Lawrence 
?'.  Hunt,  10  id.,  85;  Hitchin  v.  Campbell,  2  Blackstone,  827;  Saunders  on  PI. 
&  Ev.,  pt.  I,  260. 

§  2642.  When  a  Judgment^  supported  J>y  parol  evidence^  is  submitted  to  a 
jury^  the  ment^  of  the  case  should  also  he  tried. 

There  is  another  suggestion,  also,  it  may  be  proper  to  make,  growing  out  of 
the  rule,  now  very  general  both  in  the  federal  and  state  courts,  to  admit  the 
record  of  a  former  trial  as  evidence  to  conclude  a  party  from  agitating  the 
same  matters  in  a  second  suit,  and  that  is  where  the  extrinsic  proof  of  the 
identity  of  the  cause  of  action  is  such  that  the  court  must  submit  the  question 
to  the  jury  as  a  matter  of  fact;  any  other  matters  in  defense  or  support  of 
the  action,  as  the  case  may  be,  should  be  admitted  on  the  trial,  under  proper 
instructions.  For,  if  the  jury  should  find  against  the  conclusiveness  of  the 
former  trial,  then  this  additional  evidence  would  not  only  be  material,  but 
constitute  the  \thole  of  the  proof  on  which  the  cause  of  action  or  defense 
must  rest.  If  the  extrinsic  evidence  should  be  so  conclusive  that  the  court 
could  properly  hold  the  record  to  be  conclusive,  the  trial  would  of  coui-se  be 
at  an  end,  so  far  as  the  matters  embraced  therein  were  identical  with  those  in 
controversy.  But,  if  not  so  conclusive,  and  the  question  must  be  submitted 
to  the  jury,  then  the  record  and  evidence  in  respect  to  the  former  trial  would 
constitute  but  one  of  the  grounds  relied  on  before  the  jury  in  support  of  the 
cause  of  action,  or  in  defense,  and  be  entirely  consistent  with  any  other 
grounds  for  the  maintenance  or  defense  of  the  suit  in  the  possession  of  the 
parties.  This  must  be  so,  for  the  reason  that  if  the  trial  should,  in  the  case 
contemplated,  be  confined  to  the  issue  growing  out  of  the  former  trial,  and 
the  jury  shotild  find  against  its  conclusiveness,  nothing  would  be  determined. 
The  former  trial,  therefore,  when  its  conclusiveness  must  be  submitted  to  the 
jury,  can  be  regarded  only  as  a  preliminary  question,  and  the  merits,  inde- 
pendently of  this  question,  should  be  heard  and  tried. 

§  2643.  Contracts  not  to  be  performed  in  a  year  are  invalid  by  the  statute  of 
frauds. 

As  the  case  must  go  down  for  another  trial,  and  as  the  validity  of  the  con- 
tract set  out  in  the  declaration  may  be  involved  in  that  trial,  it  is  proper  that 
we  should  express  our  opinion  upon  it,  if,  as  it  was  offered  to  be  proved, 
the  contract  was  not  in  writing,  but  rested  in  parol.  We  have  referred  par- 
ticularly to  the  contract  in  the  fore  part  of  this  opinion.  The  question  raised 
is  whether  or  not  it  is  within  the  statute  of  frauds,  and  therefore  void?  The 
law  in  this  district,  it  is  admitted,  is  a  copy  of  the  English  statute  on  the  sub- 
ject. The  patent  had  some  twelve  years  to  run  after  the  date  of  this  contract, 
which  was  in  June,  1844. 

The  words  of  the  statute  are :  '*  That  no  suit  shall  be  brought  to  charge 
any  person  upon  any  agreement  that  was  not  to  be  performed  in  one  year,  un- 
less there  was  some  memorandum  or  note  in  writing  of  the  agreement,"  etc. 
Now,  the  substjCnce  of  the  contract  is  that  the  defendants  are  to  pay  in  money 
a  certain  proportion  of  the  ascertained  value  of  the  fuel  saved  at  stated  inter- 
vals throughout  the  period  of  twelve  years,  if  the  boat  to  which  the  cut-off  is 
attached  should  last  so  long. 
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The  statute  applies  to  contracts  not  wholly  to  be  performed  within  the  year. 
Boydell  v.  Drumraond,  11  East,  142;  Broadwell  v.  Getman,  2  Denio,  87.  It 
is  insisted,  however,  that  this  contract  is  not  within  it,  because  it  may,  by  the 
happening  of  a  certain  event, —  the  loss  or  destruction  of  the  boat, —  terminate 
within  the  year.  The  answer  is  that  the  possibility  of  defeasance  does  not 
make  it  the  less  a  contract  not  to  be  performed  within  the  year.  In  Birch  v. 
The  Earl  of  Liverpool,  9  Barn.  &  Cress.,  392,  a  contract  for  hire  of  a  coach 
for  five  years,  for  a  stipulated  price  per  year,  was  held  to  be  within  the  statute, 
although  determinable  by  either  party  at  any  time  within  that  period. 

The  same  principle  was  again  held  in  Dobson  and  another  v.  Collis,  2  Ilurlst. 
&  N.,  81.  That  case  was  the  hiring  of  a  traveler  for  more  than  a  year,  sub- 
ject to  a  determination  by  three  months'  notice.  Pollock,  C.  B.,  in  delivering 
his  opinion,  stated  that  the  object  of  the  enactment  was  to  prevent  contracts 
not  to  be  performed  within  the  year  from  being  vouched  b\'  parol  evidence, 
when  at  a  future  period  any  question  might  arise  as  to  their  terms.  Ko  doubt, 
he  further  observes,  formerly  it  was  the  practice  to  construe  not  only  penal 
statutes,  but  statutes  which  interfered  with  the  common  law%  as  strictly  as  pos- 
sible; but,  in  my  opinion,  that  is  not  the  proper  course  of  proceeding.  Alder- 
son,  B.,  observed :  "  The  very  circumstance  that  the  contract  exceeds  the  year 
brings  it  within  the  statute.  If  it  were  not  so,  contracts  for  any  number  of 
years  might  be  made  by  parol,  provided  they  contained  a  defeasance,  which 
might  come  into  operation  before  the  end  of  the  first  year." 

AVe  might  refer  to  many  other  cases  arising  upon  this  statute.  They  are 
numerous  and  not  always  consistent,  for  the  reason,  probably,  given  by  Pol- 
lock, C.  B.,  that  the  courts  at  first  construed  the  enactment  as  strictly  as  pos- 
sible, as  it  interfered  with  the  common  law.  We  think  the  construction  given 
in  the  cases  referred  to  is  sound  and  adopt  it.  The  result  is  that  the  contract 
in  question  is  void,  not  being  in  writing.  It  is  a  contract  not  to  be  performed 
within  the  year,  subject  to  a  defeasance  by  the  happening  of  a  certam  event, 
which  might  or  might  not  occur  within  that  time.  All  the  mischiefs  which 
the  statute  Avas  intended  to  remedy  apply  with  full  force  to  it.  Judgment  re- 
versed, the  cause  remitteil  and  venire  Je  novo. 

Dissenting  opinion  by  Mr.  Jistice  Miller. 

I  dissent  from  the  opinion  of  the  court  just  delivered. 

The  points  in  the  case  before  us  for  review  are  w^hether  there  was  such  a 
contract  made  as  that  set  forth  in  the  first  count  of  the  declaration,  and  if  so, 
whether  it  was  valid. 

§  2644.  Evulenee  to  contradict  a  record  is  inadmissible. 

The  only  evidence  of  both  these  propositions  offered  by  plaintiffs  was  the 
record  of  the  former  trial,  and  the  testimony  of  certain  jurors  on  that  trial, 
tending  to  show  that  their  verdict  was  based  on  the  same  contract  which  is 
described  in  the  first  count  of  the  declaration  in  the  present  suit.  If  that  tes- 
timony did  not  establish  both  those  propositions,  then  plaintiffs  failed  in  their 
action,  for  they  offered  no  other  evidence  on  that  issue.  If  that  testimony 
di<l  show  that  the  contract  on  which  the  verdict  in  the  former  suit  was  ren- 
«l(?red  was  the  one  set  up  in  the  first  count  of  the  present  declaration,  then  the 
record  established  both  the  making  of  that  contract  and  its  valid  character, 
for  a  judgment  was  rendered  on  that  verdict  which  is  still  in  full  force  and 
unreversed.     If  the  testimonv  of  the  witnesses  tended  to  show^  this  fact,  then 
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it  should  go  to  the  jury,  for  its  sufficiency  to  establish  the  fact  wa^  for  them 
and  not  for  the  court.  No  charge  on  this  subject  was  asked  by  defendants, 
and  none  given  by  the  court  to  which  defendants  excepted. 

The  main  exception  sustained  by  this  court  is  to  the  oflPer  of  defendants  to 
prove,  by  a  competent  witness,  that  the  contract,  proved  in  the  former  trial, 
was  a  parol  contract.  Did  this  testimony  have  any  tendency  to  disprove  that 
of  the  witnesses  of  plaintiffs,  who  testified  as  to  the  contract  on  which  the 
former  verdict  was  founded  ?    I  am  .not  able  to  see  it. 

The  witness  did  not  propose  to  swear  that  the  terms  of  the  contract  proved 
on  the  former  trial  differed  from  the  terms  of  the  contract  counted  on  in  this 
suit.  He  was  expected  to  state  that  the  only  contract  proved  in  the  former 
suit  was  a  parol  contract.  None  of  the  witnesses  of  the  plaintiffs  said  it  was 
other  than  a  parol  contract.  It  was  not  pretended  that  the  contract  relied 
on  in  the  first  suit  w^as  a  written  contract. 

§  2645.  Validity  of  contract  under  statute  of  frauds;  conclusiveness  of  for- 
m^jivdgment 

It  is  said  that  if  the  contract  was  in  parol,  it  is  void  as  against  the  statute  of 
frauds,  and  that  question  could  not  be  concluded  by  the  former  judgment.  I 
think  the  law  is  otherwise.  In  the  case  of  Smith  v.  Whiting,  11  Mass.,  445,  the 
supreme  court  of  Massachusetts  says:  "  It  is  apparent  from  the  pleadings  that 
this  very  demand  has  been  once  tried  and  determined;  and  although  the  court 
may  have  decided  wrong  in  rejecting  the  evidence  in  the  former  suit,  yet  this  is 
not  the  way  to  remedy  the  misfortune.  Exceptions  might  have  been  filed  to  the 
opinions  of  the  judge,  or  a  new  trial  had  upon  petition.  We  must  presume 
that  this  very  matter  has  been  tried,  and  it  is  never  permitted  to  overrule  the 
judgment  of  a  court  having  jurisdiction  by  another  action."  To  the  same  effect 
is  the  case  of  Grant  v.  Button,  in  the  supreme  court  of  New  York.  14  Johns., 
877. 

§  3646.  Estoppel  as  to  matter  of  law. 

If  the  law  be,  as  claimed,  that  there  can  be  no  estoppel  as  to  matter  of  law, 
but  only  as  to  matter  of  fact,  Avhat  becomes  of  the  estoppels  by  judgments  ren- 
dered on  demurrer?  The  authorities  in  favor  of  estoppels  in  this  class  of  cases 
are  numerous.  The  case  of  Goodrich  v.  The  City,  decided  at  this  term  [5  Wall., 
566],  is  directly  in  point.  There  the  judgment  of  the  state  court  of  Illinois  on 
demurrer,  in  a  former  suit  between  the  same  parties,  was  held  a  bar,  although 
it  was  intimated  that  if  it  had  been  an  open  question,  this  court  might  have 
differed  with  the  Illinois  court  in  the  construction  of  the  law.  All  decisions  on 
demurrer  must  necessarily  be  on  questions  of  law,  for  the  demurrer  admits  the 
facts  pleaded  and  only  raises  the  questions  of  law  which  grow  out  of  those 
facts.  If  the  principle  contended  for  were  true,  there  could  be  no  estoppel  by 
demurrer. 

If,  then,  the  jury  were  satisfied  from  the  record  in  the  former  case,  and  from 
the  testimony  of  the  witnesses,  that  the  terms  of  the  contract  on  which  that 
verdict  was  founded  were  the  same  as  the  special  contract  set  out  in  the  present 
suit,  then  the  verdict  and  judgment  in  that  case  established  the  existence  and 
validity  of  that  contract  for  the  purposes  of  this  suit,  and  whenever  it  may  be 
called  in  question  between  the  same  parties  in  relation  to  the  same  transaction. 
And  the  testimony,  if  admitted,  would  have  had  no  tendency  to  disprove 
either  of  those  propositions,  but  only  to  show  that  the  court  erred  in  its  judg- 
ment in  the  first  suit. 
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§  2647*  To  refu/er  ajonitrr  jmlyttitnl  coitcluaice  (Uf  between  the  same  parties^ 
it  M  only  necessary  to  show  tluit  th-e  sanie  matter  might  have  been  and  was  a,ctuaUy 
decided. 

Again,  if  I  understand  the  opinion  aright,  it  is  said  that  it  must  be  made  to 
appear  from  the  record  of  the  former  suit,  and  the  testimony  of  tlie  witnesses, 
that  the  former  verdict  was  fiecessarily  founded  on  the  contract  set  out  in  tliis 
suit.  It  seems  to  me  that  when  this  case  was  last  here  before  [24  How.,  333], 
the  court  then  stated  the  proposition  much  short  of  this.  For  the  opinion, 
after  alluding  to  the  indefinite  character  of  the  pleadings  in  many  actions, 
says:  '•  It  was  consequently  decided  that  it  was  not  necessary  as  between  jmr- 
ties  and  privies  that  the  record  should  show  the  question  upon  which  the  right 
of  the  plaintiff  to  recover,  or  the  validity  of  the  defense,  depended,  for  it  to  oper- 
ate conclusively;  but  only  that  the  same  matter  in  controversy  might  have 
been  litigated,  and  that  extrinsic  evidence  would  be  admitted  to  prove  that 
the  particular  question  was  material,  and  was  in  fact  contested,  and  that  it  was 
referred  to  the  decision  of  the  jury."  The  rule,  iis  I  understand  it,  is  that  to 
render  such  former  judgment  conclusive  it  is  only  necessary  to  show  that  the 
same  matter  might  have  been  decided,  and  actually  was  decided. 

§  2648.  While  a  juror  cannot  be  permitted  to  impeach  his  verdict^  he  is  never 
rtfused  to  sustain  it. 

Again,  it  is  said  in  the  opinion  that  the  testimony  of  the  jurors  in  the  former 
trial  was  incompetent  to  disclose  the  grounds  of  their  decision  in  the  former 
case.  I  think  the  rule  in  those  courts  where  it  is  adopted  at  all,  and  it  is  re- 
jected wholly  in  many,  is  that  a  juror  cannot  be  permitted  to  impeach  his 
verdict,  but  that  he  is  never  refused  to  sustain  it.  And  this  only  applies  to 
proceedings  to  set  aside  that  verdict,  and  not  to  cases  where  the  question  of 
what  was  actually  decided  may  arise  in  another  proceeding. 

On  the  whole,  I  am  of  opinion  that  there  was  but  one  question  in  the  case, 
and  that  was  whether  the  former  verdict  and  judgment  were  based  on  the  same 
contract  counted  on  in  the  present  suit,  and  that  the  evidence  which  went  to 
the  jury  had  a  tendency  to  establish  that  fact,  and  the  evidence  rejected  by  the 
court  had  no  tendency  to  disprove  it. 

8  2649.  Jadicial  records,  general Ij.—  Tlie  record  of  a  court  of  competent  jurisdiction  is 
conclusive  as  to  all  facts  which  appear  to  have  been  passed  upon  in  a  case  between  the  same 
parties,  involving  the  same  property,  and  wliere  the  second  suit  is  brought  for  the  same  object 
or  purpose.  But  in  a  proceeding  for  the  forfeiture  of  a  distillery  and  the  property  connected 
with  it,  for  alleged  violation  of  the  revenue  laws,  the  record  of  a  prior  forfeiture  of  a  certain 
amount  of  whisky  belonging  to  the  same  distillery,  in  a  proceeding  in  another  court,  is  not  con- 
clusive proof  that  the  distillery  and  all  the  other  property  mentioned  in  the  information  are 
subject  to  forfeiture  for  the  frauds  charged.  But  such  a  record  may  be  taken  into  considera- 
tion as  a  fact  bearing  on  the  question  of  the  frauds  charged,  and  as  corroborating  witnesses 
for  the  government.  United  States  v.  One  Distillery^  2  Bond,  399.  See  g§  258,  862,  914,  990, 
2276. 

^  2650.  A  paper  filed  in  the  cause,  which  does  not  constitute  a  part  of  the  record  of  the 
cause,  cannot  be  used  to  explain  or  qualify  the  statements  of  the  record  itself.  Sargeant  t*. 
Ktote  Bank  of  Indiana,  12  How.,  871. 

§  2651.  What  has  been  done  in  a  court  of  record  must  be  proved  by  its  record,  and  cannot 
be  proved  by  parol ;  and  therefore*  |)arol  evidence  is  inadmissible  in  aid  of  the  record  in  order 
to  establish  an  estoppel.     Putnam  v.  New  Albany,  4  Blss.,  865. 

§  20o2.  When  a  record  of  proceedings  is  used  in  evidence,  the  presumption  is  in  favor  of 
the  proceedings  and  not  against  them.     Nelson  v.  Moon,  3  McL.,  819. 

^  2i>oS.  The  record  of  judicial  prweedings  of  a  court  of  competent  jurisdiction,  properly 
certified,  is  not  rendered  incom])etent  as  evidence  on  account  of  errors  and  irregularities  in  the 
proceeJings  after  they  were  instituted.     Barton  r.  Forsyth,  20  How.,  582. 

^  2Go4.  If  the  record  of  proceedings  in  e<{uity  has  not  been  made  out  in  full  by  the  clerk, 
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the  original  papers,  docket  entrieH,  and  minutes  of  the  proceedings,  and  the  decree,  may  be 
read  in  evidence.     Bank  of  United  States  v.  Benning,  4  Cr.  C.  C,  81. 

§  2655.  The  dismissal  of  a  suit,  or  a  part  of  a  c^use  of  action,  or  the  withdrawal  of  a  plead- 
ing, does  not  authorize  the  removal  of  the  pleading  itself,  unless  the  court  for  good  reason 
shall  order  that  to  be  done.  •  It  remains  a  part  of  the  record,  and  may  be  relied  on  as  evidence 
in  the  case,  if  competent  and  material.     Lyster  v.  Stickney,  12  Fed.  R.,  609. 

§  2656.  Under  the  act  of  March  8,  1797,  chapter  67,  the  judge  who  transmits  the  petition  for 
remission  to  the  secretary  of  the  treasury  must  state  the  facts  which  appeared  on  the  summary 
inquiry  before  him,  and  not  the  evidence  of  the  facts;  and  these  facts  must  be  proved  by  com- 
petent evidence.  Where  there  was  no  statement  of  facts,  and  the  only  evidence  to  support  the 
petition  was  the  oath  of  the  party,  the  proceeding  before  the  judge  was  held  a  mere  nullity. 
The  Margaretta,  2  Gall..  515. 

§  2657.  On  the  trial  of  an  indictment  for  perjury,  alleged  to  have  been  committed  in  the 
court  in  which  the  trial  is  had,  the  record  of  the  case  need  not  be  produced.  United  Stat^  v, 
Erskine,*  4  Cr.  C.  C,  299. 

§  2658.  The  proper  evidence  of  the  pendency  of  a  suit  is  the  record  of  the  court.  United 
States  V,  Coons,  1  Bond,  1. 

§  2659.  T^e  docket  entry  of  an  action,  proved  to  have  been  made  by  the  proper  office*,  is 
admissible  as  evidence  of  the  pendency  of  the  action.  Philadelphia,  Wilmington,  etc,  R.  Co. 
V.  Howard,  13  How.,  807. 

§  2660.  The  records  of  a  court  are  admissible  in  evidence  to  show  that  a  suit  is  pending 
therein,  although  a  term  of  court  has  intervened  between  the  certification  of  the  record  and 
the  time  of  using  it  in  evidence,  since  the  jury  may  infer  that  it  is  still  pending.  Hagan  v. 
Lucas,  10  Pet,  400. 

§  2661.  When  a  formal  record  is  not  required  by  law  to  be  kept,  docket  entries  which  are 
permitted  to  stand  in  place  of  it  are  admissible  evidence.  Philadelphia,  Wilmington,  etc.,  R. 
Co.  V.  Howard,  18  How.,  807. 

§  2662.  Where  docket  entries  stand  in  place  of  the  record,  or  are  themselves  the  record, 
they  are  admissible  in  evidence  as  the  record.  Washington,  etc.,  Steam  Packet  Co.  v.  Sickles, 
24  How.,  338. 

§  2663.  Where  docket  entries  stand  in  the  place  of  any  other  record,  and  are  regarded  by 
the  court  that  makes  them  as  the  record,  they  receive  from  other  courts  the  same  considera- 
tion, as  a  record,  as  is  accorded  to  them  by  the  court  that  permits  them  to  stand  in  the  place 
of  any  other  record,  provided  that  there  is  no  express  provision  of  law  prescribing  any  other 
record.    In  re  Coleman,  15  Blatch.,  406. 

g  2664.  The  record  of  the  appointment  of  a  guardian  by  a  court  of  general  jurisdiction, 
when  offered  in  evidence,  is  conclusive  as  to  the  residence  of  the  minors.  Sprague  v.  litber- 
berry,  4McL.,  442. 

g  2665.  A  mai-shal's  return,  when  made  part  of  the  record,  cannot  be  impeached  by  a  party 
to  that  record,  in  a  subsequent  suit.    Vogler  v,  Spaugh,*  4  Biss.,  288. 

§  2666.  The  allegations  of  a  libel  cannot  be  contradicted  by  a  party  to  the  record  in  a  subse- 
quent suit.    Ibid, 

§  2667.  If  a  note  as  described,  in  proceedings  for  confiscation  by  the  United  States,  differs 
from  a  note  on  which  a  civil  suit  is  brought)  parol  evidence  is  not  admissible  in  the  civil  suit 
to  prove  that  they  are  the  same.     Ibid. 

§  2668.  Upon  an  indictment  under  the  postofiice  law  of  1825  for  receiving  a  land  warrant, 
knowing  it  to  have  been  stolen  from  the  mail  by  the  person  from  whom  defendant  received  it,  the 
record  erf  the  conviction  of  the  latter  for  stealing  **a  letter  containing  land  warrants"  is  ad- 
missible in  evidence  to  show  the  guilt  of  the  thief  in  stealing  the  letter  containing  land  war- 
rants, but  not  the  particular  warrant  charged  to  have  been  received  by  the  defendant.  United 
States  V.  Keene,  5  McL.,  509. 

g  2669.  On  the  strength  of  the  act  of  1795,  making  it  the  duty  of  the  grand  jury  to  indorse 
on  the  presentment  the  name  of  the  person  on  whose  information  it  was  found,  it  was  held 
allowable  to  show  the  time  when  a  witness  testified  to  the  grand  jury  by  the  record  of  the  pre- 
sentment.    Virginia  v.  Gorden,  1  Cr.  C.  C,  48. 

§  2670.  If  the  parties  to  a  suit  have  agreed  to  extend  the  time  for  bringing  it  until  the  de- 
cision of  the  questions  involved  in  another  suit  then  pending,  the  record  of  the  latter  is  admis- 
sible to  show  its  termination.     Home  Insurance  Co.  v.  Baltimore  Warehouse  Co.,  8  Otto,  527. 

g  2671.  The  vendor  of  a  chattel  agreed  with  the  purchaser  that  if  the  latter  would  defend  a 
suit  brought  by  a  third  person  for  the  chattel,  he,  the  vendor,  would  make  good  the  damages. 
The  third  person  having  recovered  in  his  suit,  it  was  held  that  the  record  of  such  suit  was  ad- 
missible in  an  action  by  the  purchaser  against  the  vendor,  not  to  prove  the  title  of  the  third 
person,  but  to  prove  a  recovery  and  the  amount  of  damages.  Sanders  v,  Hamilton,*  2  Hayw. 
(N.  C),  282. 
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g  2072.  When  a  record  is  offered  in  evidence  to  support  a  sheriff's  deed,  the  transcript  can- 
not be  impeached  by  evidence  that  the  record  is  imperfect,  if  it  shows  a  proper  judgment  and 
execution.    Lanning  v.  Dolph,*  4  Wash.,  625. 

§  2673.  In  an  action  against  a  surety  on  a  marshal's  bond  for  failure  of  the  marshal  to  ac- 
count for  moneys  received  by  him,  the  dockets  and  records  of  the  court  of  which  he  was  an 
officer,  showing  judgments  and  executions,  the  receipt  of  money  upon  them  by  the  marshal, 
and  his  admissions  of  the  receipt  thereof  by  himself  and  his  deputies,  are  competent  evidence, 
and  conclusive  until  reversed  by  a  competent  power.     Williams  v.  United  States,  1  How.,  290. 

g  2674.  Wliere  the  question  in  a  real  action  is  whether  the  land  is  included  in  a  survey  and 
deed  made  to  the  plaintiff,  the  record  of  a  suit  between  the  defendant  and  plaintiff's  grantor  is 
evidence  on  this  point  if  the  plaintiff  was  at  that  time  the  real  owner  of  the  land.  Jones  v. 
Miller,*  1  McC.,  535. 

g  2675.  The  plaintiff  in  an  ejectment  suit,  who  claims  under  a  sale  under  a  decree  of  fore- 
closure of  a  mortgage,  may  introduce  as  evidence  in  chief  the  record  of  the  foreclosure  suit, 
whether  the  defendant  in  that  suit  was  served  with  a  subpoena  or  not,  and  although  the  de- 
fendant claims  under  a  deed  from  the  mortgagor  made  prior  to  the  mortgage.  Dirst  v.  Morris, 
14  Wall.,  484. 

g  2676.  The  record  of  a  recovery  in  ejectment  against  the  grantee  of  land  is  admissible  in 
evidence  in  an  action  of  covenant  on  a  warranty  of  title,  brought  by  the  grantee  against  the 
grantor,  although  the  grantee  was  a  witness  for  the  plaintiff  in  the  ejectment  suit.  Griffin  v, 
Reynolds,  17  How.,  609. 

^2B77.  In  an  ejectment  suit  the  record  of  an  ejectment  suit  for  the  same  land  brought 
against  the  defendant  by  a  person  under  whom  the  plaintiff  claimed,  in  which  judgment  was 
rendered  for  the  defendant,  was  received  in  evidence,  not  as  conclusive,  but  to  have  such 
effect  as  the  jury  might  think  it  entitled  to.     Fellows  r.  Pedrick,  4  Wash.,  477. 

§  2678.  In  an  action  of  ejectment  in  which  the  plaintiff  claimed  under  a  sale  by  the  marshal 
upon  a  fieri  facicut  against  one  O.,  under  whom  the  defendant  also  claimed,  the  plaintiff  was 
permitted  to  give  in  evidence  the  record  and  proceedings  in  three  cases  and  three  writs  of  fieri 
facias  against  O.,  which  had  not  then  been  returned  to  the  clerk's  office,  with  the  indorsement 
thereon,  aud  the  schedule  of  property  upon  which  they  were  levied,  which  were  produced  by 
the  marshal ;  also  the  private  book  of  entries  kept  by  the  marshal  of  his  official  sales,  in  which 
was  an  entry  of  the  sala  of  the  property  for  which  the  suit  was  brought,  made  on  a  certain 
day  by  the  marshaKs  clerk,  who  was  not  a  deputy,  together  with  proof  that  this  entry  was  a 
true  copy  from  an  original  memorandum  made  by  the  deputy  at  the  time  of  the  sale,  which 
original  paper  had  been  lost,  and  that  the  entry  was  made  according  to  the  usage  and  practice 
of  the  marsliars  office.  He  was  further  permitted  to  offer  a  written  return  of  the  said  writs 
of  fieri  facias,  stating  a  sale  of  the  property  to  the  plaintiff,  which  return  was  made  after  the 
impaneling  of  the  jury  in  the  cause.     linthicum  v.  Remington,  5  Cr.  C.  C,  546. 

$^  2679.  In  an  action  of  ejectment,  the  plaintiff  introduced  in  evidence  the  record  of  a  par- 
tition suit  which  had  resulted  in  a  decree  of  sale  of  the  interests  of  a  number  of  the  parties, 
under  which  sale  plaintiff  derived  his  title  as  purchaser.  The  defendants,  being  strangers  to 
these  proceedings,  were  not  allowed  to  object  to  the  admission  of  the  record  and  deed  of  sale, 
that  the  sale  had  not  been  conducted  regularly,  and  the  decree  of  sale  had  been  rendered 
against  infants  by  default,  and  did  not  prescribe  the  manner  of  sale.  Gregg  v,  Forsyth,  24 
How.,  179. 

g  2681).  In  an  action  of  trover  by  an  assignee  in  bankruptcy  against  the  bankrupt  and  an- 
other for  the  conversion  of  goods  belonging  to  the  estate,  the  whole  record  of  the  proceedings 
in  bankruptcy,  including  the  schedules  annexed  to  the  petition,  are  admissible  in  evidence. 
But  the  schedules  are  not  evidence  for  the  bankrupt,  being  his  own  declarations  as  to  the  title 
of  the  property  in  question.    Carr  v.  Gale,  3  Woodb.  &  M.,  38. 

§  26h1.  In  an  action  of  trover  for  a  slave,  if  the  plaintiff  has,  in  a  former  action  against 
the  defendant,  claimed  and  recovered  for  the  hire  of  the  slave  up  to  a  time  subsequent  to  the 
institution  of  the  action  of  trover,  such  claim  and  judgment  are  conclusive  evidence  of  a 
waiver  of  any  unlawful  conversion.  But  if,  in  making  the  claim  for  the  hire  of  the  slave,  hv 
did  not  mean  to  extend  it  to  a  time  subsequent  to  the  commencement  of  the  action  of  trovei , 
then  such  mistaken  claim  is  not  so  conclusive.    Semmes  v.  Sherburne,  2  Cr.  C.  C. ,  867. 

§  2682.  In  a  suit  for  freedom,  where  the  petitioners,  having  belonged  to  the  defendant  at 
the  time  of  her  marriage,  claimed  under  a  deed  of  manumission  by  the  deceased  husband  free- 
ing them  at  his  death,  the  record  of  a  suit  for  alimony  by  the  defendant  against  her  husliand. 
pending  at  the  date  of  the  manumission,  and  in  which  an  injunction  had  been  issued  against 
him  preventing  him  from  conveying  away  his  property,  was  admitted  in  evidence.  Negro 
Clagett  V,  Gibson.  8  Cr.  C.  C,  859. 

$S  2686.  In  an  action  upon  an  open  account,  proceedings  in  a  suit  in  equity  to  which  the 
plaintiff  and  defendant  were  parties  may  be  given  in  evidence  to  show  that  one  of  the  items 
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claimed  against  the  plaintiff  iu  this  action  was  in  tliat  proceeding  charged  against  the  estate 
of  which  the  plaintiff  is  executor.    Barry  v.  Barry,  3  Cr.  C.  C,  120. 

§  26S4.  In  an  action  against  a  surety  on  an  administration  bond,  where  the  issue  is  waste 
by  the  administratrix,  the  settlement  by  the  orphans'  court  of  the  administration  account  is 
not  conclusive  evidence  for  the  defendant.    Beatty  v.  State  of  Maryland,  7  Cr.,  281. 

§  3G85.  Where  an  officer  of  the  government  charged  with  the  keeping,  disbursement  and 
transfer  of  the  public  moneys  is  indicted,  under  the  act  of  August  8,  1846,  for  the  loaning 
of  sucli  moneys,  and  those  to  whom  he  loaned  it  are  jointly  indicted  with  him  for  advising 
and  participating  in  the  unlawful  act,  and  the  principal  defendant,  before  the  impaneling  of 
the  jury,  enters  a  plea  of  nolo  contendere^  the  record  of  his  conviction  is  prima  facie  evidence 
of  his  guilt  in  the  trial  of  the  other  defendants,  and  is  admissible.  United  States  v.  Hart  well, 
8  Cliff.,  221. 

§  2686.  Evidence  is  not  admissible  to  show  that  an  allegation  in  a  record,  that  one  of  the 
defendants  appeared  in  the  suit  by  attorney,  is  false,  where  the  recoixl  is  used  in  another  suit 
between  the  same  parties.     Dilworth  v.  Johnson,*  6  Fed.  R.,  460. 

§  2687.  In  order  to  prove  the  condemnation  of  a  vessel  it  is  only  necessary  to  produce  the 
libel  and  the  sentence.  It  is  useless  to  read  the  proceedings  at  length.  In  an  action  on  a  policy 
of  insurance  upon  the  vessel,  a  deposition  appearing  among  such  proceedings  is  not  admissible 
to  prove  that  the  vessel  was  not  in  the  due  course  of  her  voyage  when  she  was  captured,  and 
the  condition  she  was  in  at  the  time  of  the  capture,  these  proceedings  having  been  read  by  the 
plaintiff  merely  for  the  purpose  of  proving  the  libel  and  condenmation,  and  the  defendants 
having  reserved  to  themselves  every  objection  to  their  contents..  Marine  Ins.  Co.  of  Alexan- 
dria V,  Hodgson,  6  Cr.,  206. 

§  3688.  If  part  of  a  record  be  produced  to  prove  a  fact,  and  is  deficient,  it  cannot  be  aided  by 
evidence  dehors,  but  the  whole  record  must  be  produced.    James  v.  Stookey,*  1  Wash.,  332. 

§  2689.  Tlie  records  of  the  Cathedral  church  of  the  diocese  to  which  New  Orleans  belonged 
at  the  time  the  canon  law,  as  sanctioned  by  the  church  of  Rome,  was  in  force  in  Louisiana, 
showing  an  ecclesiastical  proceeding  against  a  man  for  bigamy,  were  held  to  be  inadmissible 
evidence  of  the  validity  of  a  marriage,  in  a  civil  suit.    Gkiines  v,  Hennen,  24  How.,  553. 

^  2690.  The  record  of  a  trial  for  bigamy,  whether  it  resulted  in  conviction  or  acquittal,  is  not 
ndmissible'in  a  suit  by  the  daughter  of  the  accused,  against  a  defendant  who  does  not  claim 
title  to  the  property  in  controversy  under  the  father  of  the  plaintiff.  Patterson  v.  Graines,  6 
How.,  550. 

§  2691.  In  a  suit  on  a  policy  of  insurance,  where  the  burning  of  the  building  insured  by  the 
plaintiff  himself  is  alleged  in  defense,  the  indictment,  trial  and  acquittal  of  the  plaintiff  in  a 
criminal  court  for  arson  for  the  same  burning  is  entitled  to  no  weight.  Sibley  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  9  Biss.,  81. 

§  2692.  A.  shipped  a  cargo  to  B.  to  be  sold  for  his  account.  After  the  cargo  was  received  by 
B.,  A.  assigned  it  to  C,  advising  B.  of  the  assignment  by  letter,  and  desiring  him,  in  case  he 
had  already  made  a  remittance  on  account  of  the  shipment,  or  otherwise  disposed  of  the  funds 
arising  from  it,  to  make  good  to  C,  out  of  any  funds  in  his  hands,  the  full  net  proceeds  of  the 
shipment.  B.  replied  that  he  had  already  remitted  to  A.,  and  that  whatever  balance  should  be 
found  due  to  A.  would  be  paid  to  any  one  authorized  to  receive  it.  A.  wrote  a  second  letter  to 
B.,  telling  him  to  pay  to  the  order  of  any  one  holding  .the  aforementioned  assignment  any  balance 
of  his  property  to  an  amount  not  exceeding  the  value  of  the  cargo.  A.  and  C.  brought  a  bill 
in  equity  against  B.,  praying  an  account  of  the  proceeds  of  the  cargo,  and  of  the  payments  and 
remittances  on  account  of  the  same,  and  of  the  balance  on  hand ;  and  that  the  defendant  might 
admit  funds  in  his  hands  belonging  to  A.  to  the  amount  of  the  value  of  the  cargo,  or  render  an 
account  of  the  effects  of  A.  in  his  hands,  at  the  time  he  was  notified  of  the  assignment,  and 
of  the  disposition  thereof.  It  was  held  that  the  record  of  former  proceedings  iu  a  court  of 
equity  between  A.  and  B.  alone,  in  which  the  balance  in  favor  of  A.  as  against  B.  was  found 
to  be  a  certain  amount,  was  not  admissible  in  evidence.    Baring  t;.  Fanning,  1  Paine,  549. 

§  2698.  The  record  of  a  court-martial  of  two  soldiers  for  stealing  a  package  of  money  from 
an  officer  is  not  admissible  evidence  of  the  amount  of  money,  in  a  suit  by  that  officer  in  the 
court  of  claims,  brought  by  that  officer  under  statutory  provisions  allowing  him  to  establish 
the  loss  by  decree  of  that  court,  as  a  defense  to  a  suit  in  a  federal  oourt  by  the  United  States, 
for  the  amount  lost.    United  States  v.  Clark,  6  Otto,  87  (§S  8636-40). 

§  2694.  The  record  of  a  suit  against  the  maker  of  a  sealed  note  is  not  evidence  of  the  assign- 
ment of  the  note  in  a  suit  against  the  assignor,  so  as  to  dispense  with  the  production  of  the 
original.    Sebree  r.  Dorr,*  9  Wheat.,  558. 

§  2695.  In  an  action  to  establish  the  title  of  the  plaintiff  to  certain  certificates  for  a  portion 
of  the  public  debt  of  Texas,  alleged  to  have  been  unlawfully  sold  to  the  defendant  by  plaint- 
iiTs  agent,  the  record  of  a  former  suit  between  the  agent  and  the  defendant  with  respect  to 
the  certificates,  in  which  the  pleadings  were  signed  by  the  counsel  and  not  by  the  parties,  can- 
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not  be  re^rted  to  to  prove  admissions  of  the  respective  parties.    Combs  v.  Hodge,  21  How., 
:«7. 

^  2696.  In  an  action  for  a  vexatious  suit  and  malicious  holding  to  bail,  in  one  action  only, 
the  records  of  other  actions  brought  by  the  defendant  against  the  plaintiff  cannot  be  given  in 
evideDC3.    Ray  v.  Law,  Pet.  C.  C,  207. 

§  2697.  Where  the  purchaser  of  property  of.  a  deceased  from  executors  sues  the  executors 
to  recover  back  the  purchase  money,  on  a  recovery  of  the  property  from  him  at  the  suit  of  the 
heirs,  the  proceedings  and  judgment  in  the  latter  suit  are  not  evidence  except  to  show  a  re- 
covery of  the  property  by  a  paramount  title.     Owings  v,  Hull,  9  Pet.,  607. 

§  2698.  In  an  action  for  libel,  the  alleged  Ubel  consisted  in  a  charge  that  the  plaintiff  had 
been  sued,  that  his  wife  was  about  to  sue  for  a  divorce,  and  that  he  had  in  consequence  put 
his  property  out  of  his  hands.  The  defendant,  among  other  defenses,  pleaded  the  truth  as  a 
justification.  The  plaintiff  offered  in  evidence  the  record  of  a  divorce  suit  brought  by  his 
wife  against  him  for  adultery,  some  time  after  the  libel  suit  was  instituted,  the  answer  in 
which  charged  that  the  suit  was  instigated  by  the  defendant  in  the  libel  suit,  together  with 
depositions  taken  in  the  divorce  suit,  and  the  record  of  its  dismissal,  which  evidence  was  re- 
ceived. Held,  that  the  evidence  was  improperly  received,  because  (1)  the  plaintiff's  answer  in 
the  divorce  case  was  made  when  it  could  neither  be  contradicted  nor  denied  by  the  defendant; 
<2)  the  depositions  were  taken  in  a  suit  to  which  the  defendant  was  not  a  party,  and  when  he 
had  no  right  to  contradict  or  cross-examine.    Tappan  v.  Beardsley,*  10  Wall. ,  4*37. 

§  2699.  Though  it  is  true  that  when  one  party  introduces  and  reads  from  the  record  of  a  suit 
that  which  suits  his  purpose,  the  other  party  may  read  for  his  own  benefit  all  that  relates  to 
that  subject,  or  require  the  party  introducing  the  record  to  do  so,  yet,  the  fact  that  a  party 
uses  a  record  or  part  of  it  to  establish  a  fact  that  can  only  be  established  by  record,  does  not 
suthorize  him  to  use  anything  else  that  may  be  found  in  the  record,  if  irrelevant  to  the  issue, 
or  in  violation  of  established  rules  of  evidence.    Ibid, 

%  2700.  In  order  to  constitute  a  record  evidence  of  the  facts  in  it,  the  parties  must  be  the 
same  in  both  cases.  A  record  of  a  court-martial  of  two  soldiers  is  not  admissible  to  prove  the 
facts  it  states,  in  a  suit  by  an  officer  in  the  court  of  claims.  United  States  v.  Clark,  6  Otto, 
40  (§§3686^10). 

§  2791.  The  validity  of  a  will,  in  relation  to  real  estate,  being  open  for  decision  upon  an 
issue  of  devisavit  vel  non  directed  out  of  chancery,  the  proceedings  in  the  orphans'  court,  upon 
the  offer  of  the  will  for  probate,  as  a  testament  of  personal  estate,  and  the  decree  of  the  pre- 
rogative court  refusing  probate,  are  inadmissible,  where  the  state  law  considers  the  jiurisdio- 
tion  of  the  ordinary  as  similar  to  that  of  the  ecclesiastical  court  in  England,  and  confined  to 
testaments  of  personal  estate.    Harrison  v.  Rowan,  8  Wash.,  580. 

$$  2  70S.  The  record  of  a  former  suit  between  the  same  parties,  with  reference  to  the  same 
property,  is  admissible  in  evidence  if  it  conduces  to  prove  any  fact  material  to  the  issue.  Thus, 
in  an  action  of  indebitatus  assumpsit  for  work  and  labor  of  certain  slaves  of  the  plaintiff,  the 
record  of  a  former  suit  between  the  same  parties,  which  showed  that  the  defendant  had,  by 
an  order  of  tlie  court,  caused  the  same  slaves  to  be  taken  from  the  plaintiff  and  delivered  to 
him,  and  tliat,  at  a  subsequent  term  of  the  court,  the  slaves  were  again  ordered  to  be  restored 
to  the  plaintiff,  was  held  admissible  in  evidence,  as  conducing  to  prove  the  length  of  time  the 
defendant  had  possession  of  the  negroes.    Janes  v.  Buzzard,  Hemp.,  240. 

§$  2708.  The  production  in  evidence  of  the  record  of  a  chancery  suit  will  not  affect  those  not 
parties  to  such  record.    Dick  v,  Balch,  8  Pet.,  80. 

^  2704*  The  record  of  a  suit  between  others  is  not  competent  evidence.  Townsley  v.  Sum- 
nOl,  2  Pet.,  170. 

^  S70a.  The  record  of  bankruptcy  proceedings  under  the  act  of  1841,  if  not  conclusive  against 
the  creditors,  is  at  least  prima  facie  evidence  that  all  the  facts  necessary  to  sustain  the  decree 
were  proved  before  the  court.    Shawhan  v.  Wherrit,  7  How.,  627. 

§  2706.  When  a  suit  by  an  assignee  in  bankruptcy  in  the  same  court  in  which  the  adjudica- 
tion waa  had  is  taken  to  the  circuit  court  on  a  writ  of  error,  it  cannot  be  objected  that  there 
was  no  evidence  of  the  adjudication  and  the  apix)intment  of  the  plaintiff,  when  the  records 
showing  these  facts  were  produced  and  recognized  in  evidence,  no  objection  having  been  made* 
below  tiiat  they  were  not  formally  read  or  offered  in  evidence.  Andrews  v.  Graves,  1  Dill.. 
106. 

;$  8707.  When  a  discharge  in  bankruptcy  is  given  in  evidence  in  bar  of  a  debt,  the  record 
cannot  be  impeached  by  showing  that  the  bankruptcy  court  had  no  jurisdiction  because  of  the 
t'itizenahip  of  the  bankrupt.     Lathrop  v.  Stewart,*  6  McL.,  681. 

§$  2708.  On  an  application  to  the  bankruptcy  court  for  a  discharge  of  the  bankrupt  from 

arreift,  and  for  satisfaction  of  a  judgment  obtained  in  a  state  court,  where  the  record  of  the 

prcx^eedings  and  judgment  of  the  state  court,  produced  before  the  bankruptcy  court,  imported 

on  their  face,  according  to  the  practice  and  course  of  proceedings  in  the  state  court  under  the 
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■tate  law,  that  the  suit  was  one  to  recover  a  debt  created  by  the  fraud  of  the  debtor,  the  bank- 
ruptcy court  decided  that  it  would  not  go  behind  that  record  to  question  its  verity,  though  ihv 
fact  that  the  suit  was  for  fraud  did  not  appear  from  tlie  declaration  alone.  In  re  Robinson,  ft 
Blatch.,  253. 

^  2709.  It  A.  sell  a  chattel  to  B.  and  agree  that  he  will  make  good  the  damages  if  B.  will 
defend  a  suit  against  him  for  the  property,  and  a  recovery  is  had  against  B.  in  the  suit,  the 
record  of  such  recovery  may,  in  a  suit  by  B.  against  A.  on  his  promise,  be  read  to  prove  that 
there  was  a  recovery,  but  not  to  prove  title  in  the  third  person,  since  A.  was  not  a  party  or 
privy.    Sanders  r.  Hamilton,*  2  Hayw.  (N.  C),  282. 

§2710.  Papers  from  the  probate  records,  which  show  that  a  certain  person  was  treated  by 
the  probate  court  as  guardian  of  a  non  compos^  afford  strong  pWma/acie  evidence,  after  a  long 
lapse  of  time,  to  supply  the  direct  proof  of  a  probate  appointment.  Thomas  v.  Hatch,  8 
Sumn.,  170. 

§2711.  As  between  an  administrator  or  executor  and  one  indebted  to  the  estate  of  the  de- 
ceased, a  settlement  in  the  probate  court  is  not  conclusive  evidence  of  the  payment  of  the  debt 
and  the  discharge  of  the  debtor.    Butterfield  v.  Smith,  11  Otto,  570. 

§  2712.  In  an  action  of  debt  upon  a  guardian's  bond,  the  court  refused  to  permit  the  defend- 
ant, in  order  to  show  that  the  orphans*  court  had  no  jurisdiction  or  authority  to  require  and 
take  the  bond,  to  give  evidence  to  prove  that  no  land  descended  nor  was  devised  to  the  orphan 
in  that  county ;  and  that  he  was  not  entitled  to  a  distributive  share  of  the  personal  estate  of 
the  intestate,  or  to  a  legacy  of  bequest  under  a  last  will  and  testament  of  any  person  on  whose 
estate  any  administration  had  been  granted  in  the  county ;  and  that  no  friend  of  the  orphan 
had  applied  to  the  orphans*  court  to  require  the  guardian  to  give  bond  for  the  performance  of 
his  trust.    United  States  v.  Bender,  5  Cr.  C.  C,  620. 

8  2718.  A  defend£nt*d  being  beyond  the  jurisdiction  of  the  court  is  not  conclusive  evidence 
that  the  judgment  rendered  against  him  was  void.  He  may  have  left  behind  counsel  to  defend 
suits  brought  against  him  in  his  absence.    Landes  v.  Brant,  10  How. ,  348. 

§  2714.  The  report  of  a  master  in  chancery,  on  a  question  of  fact  referred  to  him,  and  con- 
firmed by  the  court,  is  proper  evidence  of  that  fact  between  the  same  parties  in  any  subsequent 
litigation.    Hopkins  v.  Lee,  6  Wheat.,  109. 

1$  2715.  When  in  an  action  for  an  escape  the  declaration  stated  the  judgment  on  which  the 
seizure  had  been  made  to  be  for  $5,590,  and  the  record  showed  the  judgment  to  be  for  $5,522.83 
and  costs,  the  record  is  not  admissible  in  evidence.    Suydam  v,  Aldrich,*  8  McL.,  388. 

§  2716.  File  marks  made  by  the  clerk  on  papers  filed  in  court,  or  on  execution  papers  filed 
with  the  sheriff,  are  not  conclusive  evidence  of  the  time  of  filing  such  papers,  unless  made  so 
by  statute.  So  held  where  a  petition  in  bankruptcy,  and  an  execution  against  the  bankrupts 
property,  were  each  marked  as  filed  at  the  same  hour  of  the  same  day.  In  re  Roberts,  8  Biss., 
426. 

g  2717.  Terdict  and  Jndgment. —  A  verdict  cannot  be  given  in  evidence  in  a  suit  by  one  of 
the  parties  to  the  suit  in  which  it  was  rendered  against  a  stranger.  It  is  immaterial  that  the 
party  against  whom  it  was  offered  had  an  opportunity  of  cross-examining,  if  the  verdict  could 
not  be  admitted  in  his  favor.    Hurst  v,  McNeil,  1  Wash.,  70.   See  ^  258.    See,  also,  JuDOUE^'TS. 

§2718.  If  a  judgment  record  in  a  former  action,  pleaded  as  an  estoppel,  does  not  upon  its 
face  show  that  the  verdict'  was  rendered  upon  the  same  issue,  evidence  cUiunde  is  necessary  to 
prove  that  the  precise  point  in  controversy  was  submitted  to  the  jury.  But  this  may  be  sup- 
plied by  the  admission  of  counsel.  Merchants'  International  Steamboat  Line  v,  Lyon,  12  Fed. 
R.,  63. 

^2719.  Verdicts  are  evidence  between  parties  and  privies  only.  In  a  petition  for  freedom, 
the  record  of  a  suit  in  which  the  ancestor  of  the  petitioner  recovered  her  freedom  against  one 
to  whom  she  had  been  sold  b>  the  present  defendant  is  not  admissible  to  prove  the  freedom 
of  the  petitioner.    Davis  t?.  Wood,  1  Wheat.,  6. 

§  2720.  Evidence  cannot  be  given  of  a  judgment  rendered  in  a  case  between  different  parties, 
for  a  different  piece  of  land,  and  a  different ytitle.     Delancy  v,  McKeen,  1  Wash.,  854. 

^2721.  A  verdict  and  judgment  between  different  parties,  and  upon  a  different  question, 
are  not  admissible  in  evidence.    James  v,  Stookey,*  1  Wash.,  330. 

^  2722.  A  former  judgment  is  evidence  only  where  it  is  between  the  same  parties  or  their 
privies.     Taber  v.  Perrot,  2  Gall.,  565. 

^  2723.  In  an  action  for  damages  for  a  nuisance,  a  former  verdict  and  judgment  in  an  action 
for  the  continuance  of  the  same  nuisance  are  admissible  in  evidence ;  but  should  have  but 
little  weight  when  founded  on  erroneous  instructions  on  the  law.  Richardson  v.  City  of  Bos- 
ton, 24  How..  188. 

|:^  2724.  In  assumpsit  upon  a  promissory  note  the  defendant  is  not  estopped  from  pleading  a 
judgment  which  this  plaintiff  has  previously  recovered  against  him  on  the  note,  by  the  record 
of  an  action  between  the  parties  upon  that  judgment  to  which  he  had  pleaded  ntU  tid  records 
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and  the  plaintiff  had  taken  a  nonsuit.    The  second  *reoord  is  not  admissible  in  evidence. 
Michigan  Infe.  BanJc  v.  Eldred,  6  Biss.,  870. 

g  2725.  A  decree  fixing  a  valuation,  taken  in  connection  with  parol  testimony,  is  evidence 
in  a  subsequent  suit  with  regard  to  the  property  between  the  same  parties.  Nations  v,  Johiv 
son,  24  How.,  195. 

§  2726.  When  a  judgment  in  a  former  action  is  offered  in  evidence,  what  was  in  issue  and 
determined  in  the  original  action  may  be  shown  by  extrinsic  evidence,  if  not  disclosed  by  the 
pleadings.    Davis  v.  Brown,  4  Otto,  423.  , 

^2727.  Whenever  the  same  question  has  been  in  issue,  tried,  and  judgment  rendered,  it  1:9 

conclusive  of  the  iasue  so  decided  in  any  subsequent  suit  between  the  same  parties ;  and  where, 

from  the  natuK  of  the  pleadings,  it  is  left  in  doubt  on  M^at  precise  issue  the  verdict  or  judg- 

~ment  was  rendered,  it  is  competent  to  ascertain  this  by  parol  evidence  on  the  second  triaL 

Campbell  v.  Rankin,  9  Otto,  261. 

§  2728.  By  a  judgment  put  in  evidence  is  understood  the  exemplification  of  the  judgment^ 
embracing  all  the  pleadings  and  proceedings  on  which  the  judgment  is  founded.  OwingS  v. 
Hull.  9  Pet.,  607. 

§  2729.  A  record,  when  received  in  evidence,  must  be  held  conclusive  between  the  parties 
as  to  all  matters  decided  by  the  court.  And  if  the  court  has  stated  in  its  judgment  that  legal 
notice  had  been  served  on  the  defendant,  that  fact  can  no  more  be  controverted  than  any  other 
part  of  the  record.    Sargeant  v.  State  Bank  of  Indiana,  4  McL.,  889. 

^  2780.  In  an  action  of  trespaa<4  by  a  marine  in  an  exploring  expedition  against  the  cola> 
mander  for  causing  him  to  be  whipped,  the  proceedings  of  a  court-martial  acquitting  tb9 
commander  of  the  charge  are  not  admissible  in  evidence.    Wilkes  r.  Dinsman,  7  How.»  89. 

§  2781.  The  admission  in  evidence  of  a  copy  of  a  record  of  the  district  court  of  the  United 
States,  authenticated  according  to  the  act  of  congress,  cannot  be  objected  to  as  being  a  copy 
of  a  copy,  because,  originally,  it  was  a  record  of  a  state  court,  the  person  against  whom  it  is 
offered  having  procured  it  to  be  placed  on  record  in  the  federal  court.  Urtetiqui  v.  D'Arbel^ 
9  Pet.  692. 

g  2782.  Where  a  libel  was  dismissed  by  the  court,  because  the  libelant  did  not  appear  to 
prosecute  it,  this  is  not  such  a  judgment  on  the  merits  of  the  case  as  to  be  binding  on  the  cooit 
of  another  state.    Sarchet  v.  Sloop  Davis,  1  Crabbe,  185, 

§2783.  Where  a  judgment  was  recovered  in  the  court  below  against  a  corporation  by  a 
wrong  name,  the  judgment  binds  it;  and  to  make  such  record  evidence  against  the  oov> 
poration  in  this  court,  it  is  admissible  to  &how  that  this  was  an  erroneous  name  of  the  same 
corporation  sued  in  this  court.    The  Lafayette  Ins.  Co.  v.  French,  18  How.,  404. 

§  2784.  In  a  suit  on  a  special  contract,  the  plaintiff  introduced  in  evidence  the  record  of  a 
former  suit  between  the  same  parties,  in  which  the  plaintiff  declared  on  the  same  special  con- 
tract, and  also  on  common  counts,  and  in  which  he  recovered  judgment,  The  verdict  in  this 
suit  was  rendered  on  the  special  counts  and  the  common  counts,  but  the  verdict  in  the  suba^ 
quent  stage  of  the  proceedings  was  applied  by  the  court  to  the  first  of  the  special  counts.  It 
ip^aa  held  that  this  record  was  admissible,  but  that  it  was  competent  for  the  defendants  ta 
show,  by  parol,  the  state  of  facts  which  existed  at  the  trial,  with  a  view  to  ascertain  what  ^a9 
the  matter  decided  upon  by  the  verdict  of  the  jury.  Washington,  etc.,  Steam  Packet  Ck).  v. 
Sickles,  24  How.,  388. 

g  27Uo.  In  debt  upon  a^udgment  of  a  justice  of  the  peace  in  Pennsylvania,  entered  of  record 
in  the  court  of  common  pleas  of  a  certain  named  county  in  Pennsylvania,  a  record  of  the  court 
of  common  pleas,  cei-tified  by  the  prothonotary  and  the  presiding  judge,  according  to  the  act 
of  congress,  and  stating  a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace,  certified 
to  the  court  by  the  justice,  was  held  to  be  such  a  record  as  was  described  in  the  declaration, 
although  it  consisted  of  short  docket  entries  only,  stating  a  summons,  and  judgment  by  de> 
fault,  upon  a  note  and  an  open  account.    Hade  v.  Brotherton,  8  Cr.  C.  C,  594. 

g  27*{U.  A  judgment  against  James  B.,  administrator  of  C,  is  admissible  in  evidence  against 
Joseph  B,,  administrator  of  C,  upon  parol  proof  that  they  are  one  and  the  same  person,  and 
that  said  Joseph  B.  appeared  and  went  to  issue  under  the  name  of  James  B.  Stevelie  v.  Read, 
2  Wash.,  274. 

^2787.  A  decree  in  chancery,  under  the  authority  of  which  a  deed  has  been  executed,  Ih 
admissible  in  evidence  to  prove  the  validity  of  the  deed,  when  such  deed  forms  a  link  in  the 
title  under  which  a  party  claims,  although  the  decree  was  rendered  in  a  proceeding  between 
others.    Barr  v.  Gratz,  4  Wheat.,  218. 

i  278S.  It  is  a  general  rule  that  a  person  cannot  be  affected,  much  less  concluded,  by  any 
evidence,  decree  or  judgment,  to  which  he  is  not  actually,  or  in  consideration  of  law,  privy. 
But  this  rule  has  been  departed  from  so  far  as  that  wherever  reputation  would  be  admissible 
evidence,  there  a  verdict  between  strangers,  in  a  former  action,  is  evidence  also;  such  as  in 
rases  of  pedigree.    Patterson  v.  Oaines,  6  How.,  550. 

451 


96  878»-2754.  EVIDENCE. 

I 
§  S789.  A  decree  in  partition  proceedings  in  Illinois  which  finds  that  due  notice  had  heen 
g;iven  to  all  the  defendan  ts  is  prima  facie  evidence  of  the  fact.    Secrist  v,  Gr6en»  8  WalL» 

g'2740.  In  an  action  on  a  replevin  bond,  the  judgment  in  the  replevin  suit,  given  for  the 
roturn  of  the  property,  may  be  given  in  evidence  to  show  the  amount  of.  damages  which  the 
plaintiff  sustained.     Gorman  v.  Lenox,  15  Pet..  115. 

§[  2741.  A  judgment  recovered  on  an  account  against  the  principal  debtor  by  confession  is 
evidence  of  tlie  amount  due  on  the  account  in  an  action  against  a  guarantor.  Drummond  v, 
l*restman,  12  Wheat.,  615. 

§  2742.  The  judgment  against  the  debtor  is  conclusive  evidence  of  the  debt  in  a  scire  facias 
against  the  bail.     Morsell  t\  Hall.  13^o\v.,  212.  * 

§274S.  A  judgment  against  the  principal  is  prima  facie  evidence  against  the  surety,  bat 
the  latter  may  show  collusion  and  fraud,  that  the  demand  has  been  paid,  or  that  there  is  a 
clerical  mistake  in  entering  up  the  judgment.     Berger  v.  Williams,  4  McL,,  577. 

§1 2744.  A  judgment  at  law  against  the  administrator  of  an  indorser  is  evidence  of  the  ex- 
istence of  the  debt  against  the  surety  of  the  administrator  and  the  fraudulent  grantee  of  the 
totestiite.    McLaughlin  v.  Bank  of  Potomac,  7  How.,  220. 

g  274o.  A  judgment  against  one  of  several  executors  is  not  conclusive  as  to  the  demand 
against  another  executor  qualified  in  a  different  state  from  tliat  in  which  the  judii^ent  was 
rendered.  But  such  a  judgment  may  be  admissible  in  evidence  in  a  suit  against  an  executor 
in'  another  jurisdiction,  for  the  purpose  of  showing  that  the  demand  has  been  caiTieJ  into 
judgment  in  another  jurisdiction,  against  one  of  the  testator's  executors,  and  that  the  others 
are  precluded  by  it  from  pleading  prescription  or  the  statute  of  limitations  upon  the  original 
cause  of  action.    Hill  v.  Tucker,  13  How.,  458. 

§r.2746.  Certain  slaves  being  seized  in  execution  of  a  judgment  against  a  debtor  and  his 
Mirety,  a  delivery  bond  was  given  by  the  defendants,  which,  being  forfeited,  operated  as  a 
judgment  against  both.  The'  surety  seized  the  slaves,  took  them  from  the  possession  of  the 
principal,  and  sold  them,  and  applied  the  proceeds  in  discharge  of  the  judgment.  In  an  ac- 
tion by  the  principal  against  the  surety  for  this  trespass,  the  latter  was  permitted  to  give  in 
evidence  the  original  jndgment  and  the  receipt  for  its  payment,  for  the  purpose  of  explaining 
the  motive  of  the  surety  in  committing  the  trespass,  and  to  reduce  or  abate  from  the  dami^es 
the  amount  paid  in  discharge  of  the  judgment.  The  surety  having  agreed  with  the  principal, 
before  the  trespass,  to  make  an  arrang^ent  with  the  judgment  creditor*  for  the  payment  of 
the  judgment  by  instalments,  and  to  credit  on  said  judgment  two  judgments  held  by  the 
principal  against  the  surety,  these  two  judgments  were  held  admissible  in  evidence,  as  con- 
4u<^ng  to  show  that  the  principal  was  less  blamable  than  charged  by  the  surety,  in  removing 
the  slaves,  which  were  afterwards  seized  by  the  surety,  into  another  state.  Evidence  that  the 
original  judgmeift  creditor  was  enjoined  from  collecting  debts  was  held  admissible  for  the 
same  purpose.    McAfee  v,  Crofford,  18  How.,  447. 

g  2747.  In  an  action  on  a  judgment  rendered  in  a  court  having  jurisdiction  of  the  case,  the 
ev&lenee  on  which  the  judgment  was  rendered  cannot  be  gone  into,  unless  it  may  be  to  show 
Arand.    War  burton  v.  Aken,  1  McL.,  460. 

§.2748.  An  execution  cannot  be  used  in  evidence  in  place  of  a  copy  of  the  judgment.  Small- 
wood  V.  Violet,*  1  Cr.  C.  C,  516. 

§"2749.  A  verdict  can  never  be  given  in  evidence  in  favor  of  a  part^,  if  it  ooald  not  be  given 
in  evidence  against  him.    Alston  v.  Munford,  1  Marsh.,  206. 

§  2750.  A  verdict  not  received  by  the  court,  nor  in  any  way  made  a  part  of  the  record,  the 
judgment  being  entered  upon  another  verdict  rendered  by  £he  jury  upon  further  consideration, 
is  not  evidence  for  any  purpose.    United  States  v.  Addison,  6  Widl.,  291. 

g^2751.  The  record  of  a  judgment  that  a  woman  was  bom  free  is  not  conclusive  evidence  of 
the  freedom  of  her  children  in  a  suit  by  them  against  one  not  a  party  tar  privy  to  the  defense 
in  the  mother's  action.    Wood  v,  Davis,  7  Or.,  271. 

g  2752.  A  special  verdict  in  an  action  of  ejectment,  the  judgment  upon  which  (for  plaintiff) 
has  been  reversed  on  error  with  directions  to  enter  a  judgment  for  the  defendant,  is  not  admis- 
sible in  evidence,  in  a  second  suit  by  the  plaintiff  founded  upon  an  alleged  newly  acquired  title, 
to  show  the  heirship  of  one  of  the  parties  under  whom  the  plaintiff  claims.  Smith  r.  McGkMl, 
16  Wall.,  560. 

§'2758.  A  personal  judgment  rendered  without  service  of  process  upon  the  defendant  or  his 
appearance  in  the  action  is  not  evidence  of  any  liability,  outside  of  the  state  in  which  the 
judgment  is  rendered.  That  the  judgment  is  a  joint  one  against  partners  makes  no  difference 
in  respect  to  those  not  served.    Public  Works  v.  Columbia  Ck>llege,  17  Wall.,  521. 

g  2754.  Upon  a  petition  for  freedom,  it  appeared  that  in  a  former  petition  against  another 
a  judgment  was  rendered  for  the  petitioner  ui)on  the  default  of  that  person  to  rejoin.  He  had 
in  that  case  disclaimed  to  hold  the  petitioner  as  a  slave,  to  which  the  petitioner  replied  certain 
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f:icts  showing  that  he  had  purchased  the  petitioner  and  did  claim  and  hold  him.  Upon  being 
ruled  to  rejoin  to  tills  replication,  and  failing  to  comply,  judgment  by  default  was  rendered 
against  him.  Held,  that  the  record  of  this  judgment  wa8  not  prima  facie  evidence  of  free- 
dom  in  this  suit,  although  the  defendant  had,  after  the  judgment  in  that  suit,  filed  a  paper  in 
court  praying  that  the  petitioner  might  be  delivered  to  him.  Negro  William  v.  Van  Zandt, 
3Cr.  C.  d,  55. 

§  27>J5.  Extrinsic  evidence  is  admissible  to  prove  that  the  real  party  in  a  suit  was  not  a  party 
to  the  record,  but  that  he  prosecuted  or  defended  the  suit  in  the  name  of  a  nominal  party :  and 
whenever  this  is  made  to  appear,  the  real  party  is  concluded  by  the  judgment,  as  effectually 
as  if  he  had  been  a  party  to  the  record.     Ciaflin  v.  Fletcher,  7  FeJ.  R.,  851. 

§  2756.  It  cannot  be  objected  to  the  admission  of  a  jud.qcment  in  evidence  that  there  was  no 
declaration  filed  in  the  action  in  which  it  was  rendered,  where  a  note  was  filed  in  that  suit  as 
the  cause  of  action,  and  the  judgment  was  confessed  for  the  amount.  Guttschlick  v.  Bank  of 
the  Metropolis,  5  Cr.  C.  C,  435. 

§2757.  An  execution  is  incompetent  and  cannot  be  put  in  evidence  unless  the  judgment 
upon  which  it  was  issued  is  also  produced.  Tindall  v.  Murphy,*  Hemp.,  21;  Campbell  i\ 
Strong,  Hemp.,  265.    See  §§  258,  2717. 

g  3  758.  The  return  of  an  execution  by  the  marshal  is  conclusive  and  cannot  be  contradicted. 
Corning  r.  Burdick,  4  McL.,  133.  ^ 

$§  2759.  On  motion  to  quash  an  execution  it  was  held  unnecessary  that  the  exempliflcatioa 
of  a  record  from  Maryland  should  be  authenticated  by  a  certificate  of  the  presiding  magis> 
trate,  the  exemplification  being  one  such  as  was  contemplated  by  the  thirteenth  section  of  the 
act  of  27lh  February,  1801.     Parrot  v.  Habei-shani,  1  Cr.  C.  C,  14. 

§  2700.  In  debt  on  a  sheriff's  bond  for  not  paying  to  the  plaintiff  money  received  on  execu> 
tions,  the  sheriff's  retiuii  u|X)n  the  executions  that  he  has  satisfied  the  plaintiff  is  not  evidence 
for  the  defendants.  The  plaintiff  was  required  to  prove  that  the  sheriff  received  the  money 
before  the  return  day  of  the  execution.  If  the  return  is  produced  as  evidence  of  the  receii>t 
of  the  money  by  the  sheriff,  it  must  also  be  admitted  as  evidence  of  the  payment  over  to  th^ 
plaintiff.    Governor  of  Virginia  v.  Wise,  1  Cr.  C.  C.,.142. 

§2761.  Jndgrments  of  sistir  states.— It  was  the  intention  of  the  first  section  of  the  fourth 
article  of  the  constitution  to  invest  congress  with  power  to  declare  the  judgments  of  the  courts 
of  one  state  conclusive  in  every  other.  And  the  act  of  congress  '*  to  prescribe  the  mode  in 
which  the  public  acts,  records  and  judicial  proceedings,  in  each  state,  shall  be  authenticated 
so  as  to  take  effect  in  every  other  state,"  declaring  that  **  the  said  records  and  judicial  pro- 
ceedings, so  authenticated,  shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence 
the^*  shall  be  taken,'*  makes  a  judgment  as  conclusive  in  the  courts  in  other  states  aa  in  the 
state  where  it  was  rendered.    Green  r,  Samiiento,  3  Wash.,  17.    See  Judgments. 

§  2762.  The  judgment  of  a  court  in  any  state  is  conclusive  in  every  other  state;  and  if  it 
appears  on  the  record  of  judgment  that  the  defendant  has  been  served  with  process,  such  fact 
cannot  be  controverted.    Wester  welt  v,  Lewis,  2  McL.,  511. 

^  270*).  The  record  of  a  judgment  in  a  court  of  another  state,  authenticated  pursuant  to  the 
act  of  congress  of  1790,  if  conclusive  evidence  in  that  court  is  conclusive  in  every  court  in  the 
United  States.  The  proof  in  such  a  case  is  in  the  manner  prescribed  by  the  act,  and  is  of  as 
high  a  nature  as  an  inspection  by  the  court  of  its  own  record.    Mills  v.  Duryee,  7  Cr.,  481. 

g  2764.  Where  the  record  of  a  judgment  of  a  court  of  another  state  is  introduced  in  evi- 
dence, it  is  presumed  that  it  conforms  to  the  law  and  usage  of  that  state,  so  far  as  it  purports 
to  go.  but  the  contrary  may  be  shown,  under  a  pleading  of  nul  tiel  record,  Whitaker  n. 
Bramson,  2  Paine,  209. 

$S  2765.  The  judgments  of  the  state  courts  import  upon  their  face  absolute  verity  in  the 
courts  of  the  United  States.     Earl  v.  Raymond,  4  McL..  238. 

g  2766.  When  a  judgment  of  a  court  of  a  neighboring  state  is  offered  in  evidence  in  a  fed- 
eral court,  the  inquiry  must  be  made  whether  the  court  had  jurisdiction  over  the  parties  anU 
the  subject.  But  the  facts  material  to  the  case,  which  appear  in  the  record,  cannot  be  contra- 
dicted.   Lincoln  v.  Tower,  2  McL.,  473. 

§  2767.  A  record  of  proceedings  in  a  district  court  of  the  United  States,  containing  a  petition 
presented  to  a  state  court  for  the  purpose  of  removing  the  cause  to  the  federal  court,  accom- 
panied b\'  an  oath  of  the  petitioner  that  he  is  an  alien,  is  evidence  against  him  to  prove  his 
alienage  in  another  suit.    Urtetiqui  v,  D'Arbel,  9  Pet.,  692. 

g  2768.  The  decision  of  the  district  court  in  another  state,  upon  a  proceeding  against  a  ves- 
ael  for  violation  of  the  law  in  relation  to  the  slave  trade,  cannot  be  evidence  in  a  suit  between 
different  parties,  brought  to  recover  a  penalty  inflicted  by  a  different  act  of  congress,  for  mis- 
cxinduct  of  the  master  in  not  delivering  up  her  certificate  of  registry,  as  required  by  law. 
Allen  r.  Unite<l  States,  Taney,  113. 
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$'2769.  In  an  action  on  the  judgment  of  another  state,  the  defendant,  when  o£fered  as  a 
witness,  cannot  contradict  the  judgment  record,  which  states  that  the  summons  was  personally 
served  on  him,  and  contains  a  copy  of  the  summons  and  the  return.  Logansport  Gas  Co.  v, 
Knowles,  2  DHL,  421. 

§  2770.  The  act  of  the  legislature  of  Mississippi  of  March  5,  1846,  declaring  that  '*  no  record 
of  any  judgment,  recovered  in  any  couit  of  record  without  the  limits  of  this  state,  against  any 
l^erson  who  was,  at  the  time  of  the  conunencement  of  the  suit  on  which  the  judgment  is 
founded,  or  at  the  time  of  the  rendition  of  such  judgment,  a  citizen  of  this  state,  shall  be  re- 
(:t>iveil  in  any  court  of  this  state  as  evidence  to  charge  such  citizen  with  liability,  after  the 
expiration  of  three  years  from  the  time  of  the  rendition  of  such  judgment,  M'ithout  the  limits 
of  this  state,"  does  not  apply  to  judgments  recovered  before  its  passage;  and  if  the  action  is 
brought  within  the  three  years  the  judgment  is  admissible,  though  not  offered  in  evidence 
until  the  period  has  expired.    Murray  v.  Gibson,  15  How.,  421. 

§  !2771.  Proceedings  in  a  state  court  under  which  property  was  sold,  being  duly  certified,  and 
said  court  appearing  to  have  had  competent  jurisdiction,  are  properly  received  as  evidence  in 
the  circuit  court—  at  least  when  coming  in  collaterally  as  evidence  of  title.  Barton  v.  Forsyth, 
90  How.,  532. 

§2772.  The  record  of  a  judgment  against  an  administrator  in  one  state  is  not  evidence  of 
the  judgment  against  an  administrator  of  the  same  estate  in  another  state.  McLean  v.  Meek, 
18  How.,  16. 

§2773.  In  an  action  upon  a  judgment  rendered  in  another  state  it  may  be  shown  that  the 
judgment  was  obtained  by  fraud,  or,  by  proper  evidence,  that  the  court  had  no  jurisdiction. 
Wairen  Manufacturing  Co.  v.  JEtnsi  Ins.  Co.,  2  Paine,  501. 

§  2774.  Forelgrn  jndscments. —  The  libelant,  the  owner  of  goods  shipped  on  board  of  a  ves- 
sel which  was  wrec^ked,  alleged  that  the  vessel  was  stranded  by  fraudulent  conceit  between 
the  master  and  wreckers  for  the  purpose  of  sharing  the  sum  which  might  Ik?  awarded  as  sal- 
vage compensation ;  that  this  was  unknown  to  the  lifcielant  until  he  had  paid  his  contributory 
share  of  the  salvage  claim  in  order  to  get  his  property ;  that  the  respondents,  the  ownera  of  the 
vessel,  likewise  ignorant  of  the  facts,  had  also  contributed  to  the  salvage  claim;  but  that  the 
latter  had,  by  suit  in  admiralty  at  Key  West,  recovered  back  the  money  which  they  had  paid 
for  salvage  compensation.  It  was  held  that  an  exemplification  of  the  record  of  the  admindty 
suit  at  Key  West,  although  not  admissible  as  evidence  of  the  confessions  of  the  respondents, 
was  admissible  for  the  purpose  of  showing  the  libelant  to  be  the  equitable  owner  of  at  least  a 
part  of  the  amount  thus  recovered.    Church  v.  Shelton,  2  Curt.,  271.    See  Judgments. 

§  2775.  Under  a  clause  in  a  policy  of  insurance  that  if  the  American  character  of  the  vessel 
should  be  questioned  it  should  be  sufficient  for  the  assured  to  prove  it  so  in  any  court  of  the 
United  States,  the  sentence  of  a  foreign  court  of  admiralty  condemning  the  vessel  as  enemies' 
property,  or  as  a  lawful  prize,  though  admissible,  is  not  conclusive  evidence  of  the  character 
of  the  vessel.    Calbreath  v.  Gracy,  1  Wash.,  219. 

§  2770.  The  sentence  of  a  foreign  court  of  admiralty  being  full,  and  showing  the  ground  of 
ocoidemnation  and  the  property  condemned,  no  other  part  of  the  proceedings  need  be  pro* 
duced.    Hourquebie  v.  Girard,  2  Wash.,  212. 

g  2777.  The  record  of  a  foreign  court  of  admiralty  is  admissible  in  evidence  to  prove  a 
condemnation ;  but  between  the  insurer  and  the  insured,  it  is  only  evidence  to  prove  the  cause 
of  condemnation.     Russel  v.  Union  Insurance  Co.,  4  Dall.,  421. 

§2778.  A  sworn  copy  of  the  records  of  a  prosecution  for  bigamy  in  the  ecclesiastical  court 
in  Louisiana  in  1802  is  admissible  in  evidence  when  proved  to  have  been  taken  at  the  proper 
office,  and  produced  by  the  lawful  keeper  of  the  records.    Gaines  v.  Relf,*  12  How.,  472. 

§  2779.  An  adjudication  made  by  a  Spanish  tribunal  after  the  cession  of  Louisiana  to  the 
Ujoited  States,  but  before  possession  was  surrendered,  is  held  to  he  prima  facie  evidence  of  a 
valid  judicial  proceeding.    Keene  v.  M^Donough,  8  Pet,  808. 

$  2780.  In  a  suit  upon  a  note,  the  defendant  gave  in  evidence  the  record  of  a  former  judg- 
ment between  the  same  parties,  rendered  in  a  foreign  country,  in  a  proceeding  in  which  the 
note,  among  othere,  was  declared  on,  but  in  which  verdict  and  judgment  for  the  plaintiff  were 
rendered  on  the  others  only,  and  as  to  this  one  no  verdict  was  returned.  As  to  this  one  the 
record  or  judgment  contained  an  entry  that  the  defendant  go  without  day.  It  was  held  that 
tiie  foreign  judgment  was  only  prima  facie  evidence,  and  that  the  plaintiff  might  offer  evi- 
dence to  show  that  the  note  was  withdrawn  before  the  case  was  submitted  to  the  jury,  and  by 
agreement  not  submitted  to  the  court  or  the  jury,  and  the  counts  on  it  regarded  as  stricken  out, 
and  tliat  the  record  entry  concerning  it  was  a  mistake.  Bumham  v.  Webster,  1  Woodb.  & 
M.,  172. 

$  2781.  If  the  record  of  a  foreign  court  of  admiralty  be  read  in  evidence  without  objectioD, 
the  documents  exhibited  in  it  are  also  evidence  if  they  would  be  evidence  in  the  cause  if  pcro- 
duced.     Russell  v.  Union  Ins.  Co.,  4  Dall.,  421.  ^ 

464 


JUDICIAL  RECOBDB.  ggS782-2797. 


g  27S3.  In  an  action  to  recover  the  insurance  on  a  vesBel,  the  ientenoe  of  a  foreign  court  of 
admiralty  condemning  the  vessel  for  breach  of  blockade  is  conclusive  evidence  of  that  fact. 
Croudson  v.  Leonard,  4  Cr..  484. 

^  3783.  Antheiitlcatloii.—  It  was  held  in  this  case  that  the  act  of  congress  as  to  the  authenti- 
cation of  the  records  of  state  courts  does  not  apply  to  the  records  of  United  States  courts. 
Mason  v.  Lawrason,*  1  Cr.  C.  C,  190.    See  g  979. 

§  2784.  The  act  of  congress  prescribing  the  manner  in  which  the  records  of  a  state  court 
shall  be  authenticated  in  order  that  they  may  be  admitted  in  evidence  in  the  courts  of  other 
Atates  does  not  apply  to  the  courts  of  the  United  States.  And  the  record  of  bankruptcy  pro- 
ceedings in  the  district  court  of  another  district,  certified  by  the  clerk  under  the  seal  of  the 
oonrt,  are  admissible  in  evidence  in  the  circuit  court  of  the  United  States.  TumbuU  v,  Pay- 
Hon,  5  Otto,  418. 

g  2785.  The  act  of  May  26,  1790,  prescribing  the  mode  of  proving  the  judicial  records  of  a 
j*tate,  when  used  in  another  state,  need  not  be  complied  with  in  order  to  make  such  records 
evidence  in  a  national  court  in  another  state.  The  courts  of  the  United  States  do  not  require 
the  certificate  of  the  judge  of  the  state  court,  that  the  attestation  of  the  clerk  thereof  is  in 
due  form  of  law.  They  determine  that  matter  from  their  judicial  knowledge  of  the  laws  of 
the  state  where  it  is  made.     Bennett  v.  Bennett,  Doady,  299. 

g  2  78G.  The  act  of  congress  prescribing  the  mode  in  which  public  acts,  records-  and  judicial 
proceedings  in  each  state  shall  be  authenticated  so  as  to  take  effect  in  every  other  state,  merely 
provides  a  mode  of  proving  public  records,  leaving  them,  when  proved,  invested  with  the 
same  force  and  effect  which  they  have  at  home.  It  has  no  bearing  on  the  effect  of  such  pub- 
lic acts  and  records  in  the  courts  of  the  United  States.  Town  of  South  Ottawa  t\  Perkins,  4 
Otto,  260. 

§  2787.  Where  any  matter  or  judicial  proceeding  is  certified  from  the  record,  the  certificate 
of  the  presiding  judge  is  required  that  the  authentication  is  in  due  form,  and  this  is  true  in 
case  of  the  federal  as  well  as  of  the  state  courts.    Tooker  v.  Thompson,*  8  McL.,  92. 

§  2788.  A  consular  certificate  cannot  authenticate  judicial  proceedings.  Catlett  v.  Pacific 
Insurance  CO.,  1  Paine,  594.  ^ 

§  2789.  The  record  of  a  discharge  under  insolvent  laws  of  Virginia  must  be  authenticated 
by  the  certificate  of  the  presiding  magistrate.    Gardner  v.  Lindo,*  1  Cr.  C.  C,  78. 

§  2790.  Records  of  state  courts,  certified  so  as  to  be  admissible  in  evidence  in  the  courts  of 
the  state  from  whence  they  come,  will  be  admitted  pursuant  to  agreements  of  the  bar.  Small- 
wood  V.  Violet,*  1  Cr.  C.  C,  516. 

§  2701.  To  the  admission  in  evidence  of  a  judgment  of  another  state,  the  seal  of  the  court 
must  be  annexed  to  the  record ;  that  it  is  attached  to  the  certificate  of  the  judge  is  not  suffi- 
cient.   Turner  r.  Waddington,  8  Wash.,  126. 

g  2792.  The  certificate  of  the  clerk  of  a  court  is  not  evidence  that  there  is  or  is  not  a  judg- 
ment roll  on  file  in  his  office.  It  is  only  evidence  that  the  paper  to  which  it  is  appended  is  a 
true  copy  of  the  original  on  file.  Whether  the  paper  is  a  judgment  roll  or  not  must  be  deter- 
mined by  the  paper  itself.    Alexander  v,  Knox,  6  Saw.,  54. 

j^  2798.  The  record  of  a  federal  court,  attested  by  the  clerk,  without  any  certificate  of  the 
preeiding  judge,  is  good  evidence ;  the  act  of  congress  does  not  apply  to  records  from  federal 
courts.    Murray  v.  Marsh,*  2  Hayw.  (N.  C),  290. 

^  2794.  In  the  authentication  of  a  judicial  record  under  the  act  of  congress  of  1790,  the 
certificate  of  the  judge  to  the  attestation,  in  which  he  states  himself  to  be  judge  of  the  fourth 
judicial  circuit  of  Missouri,  does  not  show  that  he  is  "  the  judge,  chief  justice  or  presiding 
magistrate  '*  of  the  "  circuit  court  of  Knox  county,"  from  which  the  record  purports  to  come, 
and  is  therefor^nsufficient.    Pratt  v.  King,  1  Or.,  49. 

§  2795.  Where  the  .admission  in  evidence  of  a  judicial  record  of  another  state  was  objected 
to  in  a  national  court,  for  insuflicieucy  of  the  certificate  of  the  judge  that  the  attestation  of 
the  clerk  was  in  due  form,  in  that  it  did  not  appear  from  the  certificate  that  the  person  who 
made  it  was  either  the  sole  judge,  chief  justice,  or  presiding  magistrate  of  the  court  that 
made  the  decree,  the  person  having  styled  himself  in  the  certificate  as  judge  of  a  certain  dis- 
trict in  the  state,  and  it  appeared  from  the  constitution  and  laws  of  the  state  organizing  its 
courts,  that  the  judge  of  the  district  was  the  judge  of  the  district  court  which  rendered  the 
decree,  and  the  sole  judge  thereof,  the  certificate  was  held  sufficient  under  the  act  of  May  26, 
1790.     Bennett  v.  Bennett,  Deady,  299. 

§  2798.  The  record  of  a  state  court  having  the  attestation  of  the  clerk  and  the  seal  of  the 
«x)urt  annexed,  together  with  the  certificate  of  the  sole  judge  of  the  court  that  tlie  attestation 
irt  in  due  form  of  law,  is  authenticated  in  the  manner  required  by  the  act  of  congress  of  May 
26,  1790,  and  is  admissible  in  evidence  in  a  federal  court.    Owings  v,  Hull,  9  Pet.,  607. 

%  2797.  In  a  suit  upon  a  judgment  of  a  sister  state,  the  certificate  of  the  clerk  of  the  court 
in  which  it  was  rendered,  that  the  record  by  which  it  is  attempted  to  be  proved  is  *'  a  true  and 
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faithful  copy  of  the  proceedings  had  in  the  eaid  court  in  the  said  cause,"  is  sufficient  evidence 
of  the  correctness  of  such  record.    Maxwell  v,  Stewart,  21  Wall.,  71. 

§  2798.  Copies  of  the  proceedings  in  the  vice-admiralty  court  of  Jamaica  are  admissible  in 
evidence  when  certified  under  the  seal  of  the  court  by  the  deputy  register,  who  is  certified  by 
the  judge  of  the  court,  who  is  certified  by  a  notary  public.    Yeaton  v.  Fry,  5  Cr.,  335. 

g  2  709.  Foreign  judgments  are  authenticated,  (1)  by  an  exemplification  under  the  great 
seal,  (2;  by  a  copy  proved  to  be  a  true  copy,  (3)  by  the  certificate  of  an  ofl[icer  authorized  by 
law,  which  certificate  must  itself  be  properly  authenticated.  A  copy  certified  under  the  seal 
of  his  arms  by  a  person  who  states  himself  to  be  the  secretary  of  state  for  foreign  affairs,  the 
translation  being  certified  by  the  consul,  is  not  a  substitute  for  either  of  these  methods,  and 
cannot  be  admitted  when  it  does  not  appear  that  there  is  any  insuperable  impediment  to  the 
use  of  either  of  these  three  modes.    Church  v.  Hubbart,  2  Cr.,  187. 

§  28O0.  Admiralty  proceedings  on  the  survey  and  condemnation  of  a  vessel  at  a  foreign  part, 
under  the  seal  of  the  court,  certified  by  the  register,  and  accompanied  by  a  certificate  of  the 
American  consul,  under  his  seal  of  office,  to  {he  official  character  of  the  register,  are  not  suffi- 
ciently authenticated  to  render  them  evidence.  The  seal  of  the  court  does  not  pi'ove  itself. 
And  there  should  be  proof  a/mnde,  either  that  it  is  the  seal  of  the  court,  by  a  witness  who  knows 
the  fact,  or  by  proof  of  the  handwriting  of  the  judge  or  clerk,  or  by  an  examined  copy,  com- 
pared with  the  original  in  the  proper  office,  or  some  other  evidence  of  similar  character.  Cat- 
lett  V,  Pacific  Insurance  Co.,  1  Paine,  594. 

§  2801.  The  certificate  of  a  person  who  styles  himself  clerk  of  Baltimore  county  court,  that 
the  paper  to  which  his  certificate  is  annexed  is  a  copy  of  a  deed  taken  from  the  records  of  the 
court  of  that  county,  if  not  accompanied  bj'  the  certificate  required  by  the  act  of  congrees 
that  the  attestation  is  in  due  form  is  insufficient  to  entitle  the  copy  thus  certified  to  be  received 
in  evidence  in. a  federal  court  in  another  state.     Drummond  v.  Magrud^r,*  9  Cr.,  122. 

§  2802.  The  public  laws  of  a  state  are  not  admissible  in  evidence  in  a  federal  court  unless  au- 
thenticated as  tlie  act  of  congress  requires  (act  of  26th  May,  1790).  Crajg  t\  Brown,  Pet.  C.  C, 
854  (§g  2e03-12». 

g  2803.  Where  an  exhibit  in  a  suit  is  a  transcript  of  the  record  of  another  court,  but  the  de- 
cree, although  purporting  to  be  made  by  the  court,  is  defective  in  not  liaving  the  signature  of 
the  judge  to  it,  it  being  formal  in  other  respects,  having  been  accepted  by  the  parties  and  acte<I 
on  by  them,  the  signature  is  not  indispensable,  and  other  evidence  to  establish  the  decree  as  a 
record  of  the  court  may  be  considered.    Secombe  v,  Steele,  20  How.,  94. 

§  2804.  Under  the  act  of  congress  of  May,  1790,  declaring  the  mode  of  authenticating 
records  and  judicial  proceedings  so  as  to  make  them  evidence  in  the  courts  of  otlier  states, 
and  requiring  tlie  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case 
may  be,  that  the  attestation  of  the  clerk  is  in  due  form,  a  certificate  to  the  attestation  of  a 
record  of  the  supreme  court  of  another  state,  in  which  the  judge  states  himself  to  be  *'  one  of 
the  judges  of  the  supreme  court "  of  the  state,  is  not  sufficient.    Stewart  t;.  Gray,  Hemp.,  94. 

XX.  FoBEiGN  Laws. 

§  2805.  How  proved. —  Foreign  laws  must  be  proved  by  appropriate  evidence.  The  court 
will  not  take  judicial  notice  of  them.  The  rules  of  the  Spanish  land  office  may  be  proved  by 
oral  testimony.  United  States  v.  Wiggins,  14  Pet.,  847  (^§  2632-87).  See  ^  491,  920, 1006, 
2281,  2806. 

§  2806.  The  statute  or  written  law  of  foreign  countries  should  be  proved  by  the  law  itself  as 
written.  The  common  customary  or  unwritten  law  may  be  proved  by  witn|a8es  acquainted 
with  the  law.    Robinson  v.  Clifford,*  2  Wash.,  2. 

§  2807.  The  printed  acts  of  the  parliament  of  Great  Britain,  purchased  of  the  queen's  printer, 
may  be  read  in  the  courts  of  the  United  States  as  prima  facie  evidence  of  the  laws  contained 
in  them.    United  States  v.  Certain  Casks  of  Glass  Ware.*  4  Law  Rep.,  86. 

§  2808.  A  foreign  law  may  be  proved  by  a  witness  who  has  practiced  before  the  courts  of 
the  country,  although  for  a  long  period  since  then  he  has  resided  in  the  United  States.  Brown's 
Case,*  5  Ct.  CI.,  571. 

§  2809.  A  foreign  law  may  be  received  in  evidence  when  it  is  found  in  a  statute  book,  with 
proof  that  the  book  has  been  officially  published  by  the  government  which  made  the  law.  A 
book  purporting  on  its  title-page  to  be  the  statutes  of  England,  printed  by  the  printers  to  the 
queen,  and  identified  by  a  witness,  formerly  queen's  counsel,  as  an  authorized  copy  of  the  stat- 
utes, and  evidence  in  all  the  English  courts,  is  sufficiently  praven.  0*Keefe's  Case,*  5  Ct.  CI.. 
674. 

§  2810.  In  the  proof  of  foreign  law  the  best  evidence  must  be  produced.  An  unwritten  law 
of  Spain  is  sufficiently  proved  by  the  sworn  testimony  of  a  witness  who  is  a  legal  practitioner 
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in  Cuba,  which  is  governed  by  the  Spanish  law,  although  he  has  never  resided  in  Spain. 
Molina's  Cas?,*  6  Ct.  CI.,  269. 

^  2811.  A  volume  of  the  laws  of  the  French  government,  sent  by  that  government  to  the 
supreme  court  of  the  United  States,  is  admissible,  without  further  authentication,  to  prove  the 
foreign  law.  Where  it  appeared  that  a  witness,  although  not  a  member  of  the  French  bar,  had 
studied  the  French  law  as  a  profession,  had  graduated  at  the  University  of  Paris,  had  sub- 
sequently engaged  in  legal  pursuits,  and  was  then  employed  by  the  French  government  as  legal 
adviser,  he  was  held  competent  to  prove  the  French  law.    Dauphin's  Case,*  6  Ct.  CI.,  321. 

^281^.  A  volume  of  foreign  statutes  is  sufficiently  authenticated  if- it  has  been  received 
under  the  authorized  reciprocal  interchange  of  statutes  between  this  government  and  France. 
If  citations  from  such  volume  are  equivocal,  parol  testimony  of  witnesses  instructed  in  the 
foreign  law  is  admissible.     Rothschild's  Case,*  6  Ct.  CI.,  204.  | 

g  2818.  A  foreign  law,  certified  by  a  consul  of  the  United  States,  under  his  seal,  is  not  ad- 
missible in  evidence.  A  certificate  of  the  proceedings  of  a  court,  under  the  seal  of  one  who 
states  himself  to  be  the  secretary  of  foreign  affmrs  of  Portugal,  is  not  evidence.  It  is  error  to 
admit  the  translation  of  a  foreign  law,  certified  by  the  American  consul,  to  be  read  in  evi- 
dence.   Church  V.  Hubbart,  2  Cr.,  188. 

g  2814.  Laws  of  a  foreign  government  by  which  trade  is  regulated,  not  proved  to  have  been 
in  writing  as  public  edicts,  may  be  proved  by  parol.  Livingston  v.  Maryland  Ins.  Co.,  6  Cr., 
274. 

i§  2815.  The  written  or  statute  laws  of  a  foreign  country  are  to  be  proved  by  the  laws  them- 
selves, if  they  can  be  procured ;  if  not,  inferior  evidence  of  them  may  be  received.  The  un- 
written laws  or  usages  may  be  proved  by  parol  evidence.   Consequa  r.  Willings,  Pet.  C.  C,  225. 

§2810.  Although  the  unwritten  law  of  a  foreign  country  may  be  proved  by  witnesses, 
written  laws  must  be  proved  by  themselves.  Thus  a  decree  of  the  king  of  Spain  cannot  be 
proved  by  parol.     United  States  v.  Ortega,  4  Wash.,  531. 

g  2817.  Foreign  laws,  like  other  facts,  must  be  proved  to  exist  before  they  can  be  received; 
and  the  principle  requiring  the  best  testimony  is  applicable  to  their  admission.  Tlie  sanction 
of  an  oath  is  required  for  their  establiBhment,  unless  they  can  be  verified  by  some  other  such 
high  authority  that  the  law  respects  it  not  less  than  the  oath  of  an  individual.  Church  v. 
Hubbart,  2Cr.,  187. 

g  2S18.  A  foreign  written  law  may  be  received  in  evidence  in  our  courts,  when  it  is  found 
in  a  statute  book,  with  proof  that  the  book  has  been  officially  published  by  the  government 
.  which  made  the  law.  Tlius,  a  volimie  of  the  Civil  Code  of  France,  sent  to  the  supreme  court 
in  the  course  of  our  national  exchanges  of  laws  with  France,  being  one  of  the  volumes  of  the 
Bulletin  des  Lois  d  Paris  L'imprimeril  royal6,  with  the  indorsement,  **  Les  Garde  des  Sceaux 
de  France  d  la  coui*t  supreme  Des  £tats  Unis,"  and  acknowledged  by  congress  in  the  act  mak- 
ing an  appropriation  for  the  reciprocation  of  the  donation,  was  held  admissible  in  evidence. 
EnniB  v.  Smith,  14  How.,  400. 

§  2819.  Foreign  consuls  not  being  intrusted  with  the  power  of  authenticating  the  laws  of 
foreign  nations,  this  is  not  one  of  those  consular  functions  to  which  the  laws  of  this  country 
attach  full  faith  and  credit ;  and  the  mere  certificate  of  a  consul  to  a  copy  of  a  foreign  law 
does  not  render  it  admissible.    Church  r.  Hubbart,  2  Cr.,  187. 

$  2820.  Courts  of  admiralty  may  exercise  greater  liberality  as  to  the  proof  of  foreign  laws 
than  other  courts.    The  Fawashick,  2  Low.,  142. 

g  2821.  The  prohibition  of  a  trade  by  a  foreign  country,  being  a  subject  of  municipal 
arrangement,  the  law  is  presumed  to  be  written,  and  it  cannot  therefore  be  proved  by  parol, 
unless  it  is  first  shown  that  a  certified  copy  cannot  be  obtained.  Seton  v,  Delaware  Ins.  Co.,  2 
Wash.,  176. 

g  2822.  The  deposition  of  a  lawyer  of  Norway  as  to  the  law  of  that  country  governing  the 
presentation  of  bills  of  exchange  may  be  received  under  the  statute  of  Minnesota,  which  pro- 
vides that  *'  the  existence  and  the  tenor  or  efifect  of  all  foreign  laws  may  be  proved  as  facts  by 
parol  evidence,  but  if  it  appears  that  the  law  in  question  is  contained  in  a  written  statute  or 
code,  the  court  may,  in  its  discretion,  reject  any  evidence  of  such  law  that  is  not  accompanied 
by  a  copy  thereof."    Pierce  v.  Indseth,  16  Otto,  546. 

i  2823.  China  being  an  isolated  and  peculiar  nation,  to  whose  records  no  way  of  access  is 
known,  it  may  be  proved  by  the  parol  evidence  of  a  shij^master  trading  to  that  country,  that  the 
opium  trade  is  prohibited  by  its  laws.  But  an  answer  of  the  witness  that  the  trade  is  illegal  as 
far  as  he  knows  cannot  be  received  as  evidence  of  the  fact.  Wilcocks  v.  Phillips,  1  WalL 
Jr.,  47. 

^  2824.  The  unwritten  law  of  England  may  be  proved  in  a  court  of  admiralty,  not  only  by 
experts  but  also  by  text-writers  of  authority,  and  by  the  printed  reports  of  adjudged  cases; 
and  the  written  law  may  be  proved  by  the  printed  copies,  and  be  construed  with  the  aid  of 
text-books  as  well  as  experts.    The  Pawashick,  2  Low.,  142. 
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XXL  Tbeasuby  Tbanscbipts. 

SuMMAEY — Avihentication  of  transcripts  must  follow  the  statvie,  %  2825.— Jftu^tneZudetrAob 

account,  %  2836. 

g  2S25.  When  a  etatute,  in  derogation  of  the  common  law,  authorizes  copies  of  public  doo- 
uuients,  authenticated  in  a  certain  way,  to  be  used  as  evidence,  the  authentication  must  follow 
precisely  the  form  prescribed  by  the  statute.  By  act  of  congress,  17th  March,  1797,  §  2,  tran- 
scripts of  treasury  books  and  accounts  of  officials  with  the  United  States  are  made  evidence,  if 
signed  by  certain  officers  and  authenticated  by  the  seal  of  the  department.  Smith  v.  United 
States,  g§  2827-30. 

§  2826.  Tlie  transcripts  of  the  treasury  books,  authorized  to  be  used  as  evidence,  must  have 
the  certificate  of  the  proper  officer  that  the  transcripts  include  the  whole  account,  both  debits 
and  credits,  between  the  government  and  the  individual.    United  States  v.  Pinson,  §  2831. 

[Notes.— See  g§  2882-2875.] 

SMITH  V.  UNITED  STATEa 
(5  Peters,  292-303.     1831.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  A  writ  of  error  is  prosecuted  in  this  case  to  reTcrse 
the  judgment  of  the  district  court  of  Missouri,  which  exercises  ihe  powers  of 
a  circuit  court.  In  Deceraber,  1S21,  the  United  States  brought  an  action  of 
debt  against  the  plaintiff  in  error,  to  recover  $10,000.  The  claim  arises  on  a 
bond  signed  by  the  plaintiff,  as  one  of  the  sureties  of  Alpha  Kingsley,  who  is 
alleged  to  have  been  appointed  a  pay -master  in  the  army. 

The  bond  was  executed  on  the  7th  dav  of  February,  1810,  in  which  the 
plaintiff  and  one  Wilson  P.  Hunt  bind  themselves  jointly  and  severally  to  pay 
to  the  United  States  the  above  sum.  The  condition  of  the  obligation  states . 
*'  that  the  said  Alpha  Kingsley  is  about  to  be  appointed  a  district  pay-master," 
etc.,  "  who  will  from  time  to  time  be  charged  with  funds  to  execute  and  })er- 
form  the  duties  attached  to  that  station,  for  which  he  will  be  held  account- 
able," etc. ;  and  if  he  shall  "  well  and  truly  execute  the  duties  of  district 
pay -master,  and  regularly  account  for  all  moneys  placed  in  his  hands,  to  carry 
into  effect  the  object  of  his  appointment,"  etc.,  ''  then  the  obligation  to  be 
void." 

Several  pleas  were  filed  and  relied  on  in  the  defense.  In  the  first  plea  it  is 
asserted  that,  from  the  time  of  executing  the  writing  obligatory,  the  said 
Kingsley  did  well  and  truly  observe  and  fuJfiU  the  conditions  of  said  bond,  ac- 
cording to  their  tenor  and  effect.  The  second  plea  contains  similar  allegations 
except  as  to  accounting  for  all  moneys  in  the  hands  of  said  Kingsley;  and,  by 
way  of  excuse,  the  plea  states  that  he  was  removed  from  office  on  the  1st  day 
of  April,  1815,  for  various  causes  assigned ;  and  that,  on  the  loth  of  Septem- 
ber following,  he  reported  himself  to  the  treasurer  of  the  United  States  as 
ready  for  settlement,  but  his  accounts  were  not  adjusted  by  the  government; 
that  at  this  time,  and  long  afterwards,  Kingsley  was  solvent,  and  able  to  pay 
the  full  amount  of  his  defalcation;  that  no  notice  was  given  to  him  by  the 
treasury  department  to  account  for  moneys  in  his  hands,  nor*  was  any  notice 
given  to  the  defendant  below  until  about  the  commencement  of  the  suit.  And 
it  is  alleged  that,  before  the  commencement  of  the  suit,  Kingsley  became  in- 
solvent. 

In  the  third  plea  it  is  averred  that  Kingsley,  neither  at  the  time  the  bond 
was  executed  nor  at  any  subsequent  period,  was  appointed  district  pay-master. 
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The  fourth  plea  denies  that  any  money  came  into  his  hands  as  district  pay- 
master. 

To  the  second  plea  a  demurrer  was  filed,  and  issues  were  joined  on  the  third 
and  fourth.  In  their  replication  to  the  fourth  and  first  pleas,  the  plaintiffs  al- 
lege that  a  large  sum  of  money  came  into  the  hands  of  Kingslc}',  as  district 
pay-master;  and  that  on  a  final  adjustment  of  his  accounts,  in  April,  1823, 
there  remained  in  his  hands  a  balance  unaccounted  for  of  §48,492.53.  The 
rejoinders  stated  that  Kingsley  did  reguharly  account  for  and  pay  to  the  plaint- 
iffs all  sums  of  money  which  came  into  his  hands  as  district  pay-master. 

The  jury  found  the  issues  of  fact  for  the  plaintiffs,  and  that  the  defendant, 
as  pay-master,  was  indebted  to  the  plaintiffs  in  the  sum  of  $31,197.14.  On 
this  verdict,  a  judgment  for  $10,000  and  costs  of  suit  was  entered.  At  the 
trial  exceptions  were  taken  to  the  evidence  offered,  which,  being  overruled, 
the  following  bill  was  tendered  and  signed: 

"  The  plaintiffs,  to  maintain  the  issue  on  their  part,  read  to  the  jury  a  duly 
certified  copy  of  the  bond  sued  on,  and  offered  to  read,  as  evidence,  a  paper 
purporting  to  be  a  transcript  from  the  books  and  proceedings  of  the  treasury 
department,  containing  an  account  headed  Alpha  Kingsley,  late  district  pay- 
master, in  account  with  the  United  States.  In  which  account  he  was  charged, 
as  late  district  pay-master,  with  moneys  advanced  to  him,  for  pay,  subsistence, 
forage,  bounties  and  premiums,  and  contingent  expenses  of  the  army;  and 
credited  with  disbursements  made  under  the  same  heads  of  expenditures,  and 
showing  a  large  amount  of  items  suspended  and  disallowed.  By  this  account 
it  appeared  that  the  same  had  been  settled  by  the  third  auditor  of  the  treas- 
ury, and  it  showed  a  balance  due  to  the  United  States  of  848,492.53." 

'*Tlie  account  was  duly  certified  to  the  second  comptroller  of  the  treasury, 
who  admitted  and  certified  the  above  balance,  on  the  23d  day  of  April,  1823." 

There  were  also  the  following  certificates  annexed:  "  Treasury  department, 
third  auditor's  office,  1st  Sei)tember,  1824.  Pursuant  to  an  act  to  provide  for 
the  prompt  settlement  of  public  accounts,  approved  3d  March,  1817,  I,  Peter 
Hagner,  third  auditor  of  the  treasury  of  the  United  States,  do  hereby  certify 
that  the  foregoing  transcripts  are  true  copies  of  the  originals  on  file  in  this 
office.     Signed,  Peter  Hagner,  auditor." 

"Be  it  remembered  that  Peter  Hagner,  Esq.,  who  certified  the  foregoing 
transcripts,  is  now,  and  was  at  the  time  of  doing  so,  third  auditor  of  the 
treasury  of  the  United  States,  and  that  faith  and  credit  are  due  to  his  ofiicial 
attestations.  In  testimony  whereof,  I,  William  H.  Crawford,  secretary  of  the 
treasury,  have  hereunto  subscribed  my  name,  and  caused  to  be  affixed  the  seal 
of  this  department,  at  the  city  of  Washington,  this  1st  September,  1824. 
Signed,  Edward  Jones,  chief  clerk,  for  William  H.  Crawford,  secretary  of  the 
treasur}'."    To  this  certificate  the  seal  of  the  treasury  department  was  affixed. 

There  being  no  other  evidence  given  to  the  jury  than  this  transcript,  the  court 
instructed  them  "  that  as  by  the  account  it  appears  there  are  in  it  items  of  debit 
and  credit  to  Kingsley,  as  district  pay-master,  it  furnished  evidence  of  his 
having  acted  as  district  pay-master,  and  of  his  appointment  as  such.  On  the 
facts  stated,  a  revereal  of  the  judgment  entered  in  the  district  court  is  insisted 
on.  1.  Because  the  United  States  neglected  to  enforce  their  claim  against 
Kingsley;  and  2.  Because  the  court  erred  in  admitting  the  transcript  as  evi- 
dence, and  by  instructing  the  jury  that  it  conduced  to  prove  that  the  defend- 
ant was  a  district  pay-master. 
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§  2827.  Laolies  is  not  attributaUs  to  the  United  States,  and  dday  in  collect iny 
a  debt  to  the  government  does  not  release  the  sureties  of  the  debtor. 

That  the  government  has  been  negligent  in  settling  the  account  of  Kingsley, 
and  collecting  the  balance  of  moneys  in  his  hands,  it  is  contended,  is  shown  by 
the  facts  stated  in  the  secf  id  plea  to  which  the  plaintiffs  demurred.  From  the 
removal  of  Kingsley  from  office  to  the  final  adjustment  of  his  accounts  in  the 
treasury  department,  there  was  a  lapse  of  about  eight  years,  during  which 
period,  it  seems,  he  became  insolvent.  That  he  was  able  to  pay  the  amount 
of  his  defalcation,  when  he  was  dismissed,  is  admitted  by  the  pleadings;  and 
also  that  no  steps  were  taken  by  the  government  to  recover  the  claim  from 
him  or  his  sureties,  until  a  short  time  before  the  commencement  of  tlje  present 
action. 

Sound  policy^  requires  that  the  accounts  of  disbursing  officers  should  be 
adjusted  at  the  proper  department  with  as  much  dispatch  as  is  practicable.  This 
is  alike  due  to  the  public  and  to  persons  who  are  held  responsible  as  sureties.  To 
the  individual  who  has  received  advances  of  money,  no  lapse  of  time  nor  change 
of  circumstances  can  weaken  the  claim  of  the  government  for  reimbursement. 
But  there  may  be  some  cases  of  hardship,  where,  after  a  great  lapse  of  time  and 
the  insolvency  of  the  principal,  the  amount  of  the  defalcation  is  sought  to  be 
recovered  from  the  sureties.  The  law  on  this  subject  is  founded  upon  consider- 
ations of  public  policy.  While  various  acts  of  limitation  apply  to  the  con- 
cerns of  individuals,  none  of  them  operates  against  the  government.  On  this 
point  there  is  no  difference  of  opinion  among  the  federal  or  state  courts. 

The  fiscal  operations  of  the  government  are  extensive  and  often  compli- 
cated.<  It  is  extremely  difficult  at  all  times,  and  sometimes  impracticable,  to  set- 
tle the  accounts  of  public  officers  with  as  little  delay  as  attends  the  private 
transactions  of  a  mercantile  establishment.  But  it  is  always  in  the  power  of 
an  individual  who  may  be  held  responsible  for  the  faithful  conduct  of  a  pub- 
lic agent,  to  see  that  his  accounts  are  settled  and  the  payment  of  any  balance 
enforced.  A  notice  to  the  government,  by  the  surety,  that  he  is  unwilling  to 
continue  his  responsibility,  would  induce  it,  in  most  instances,  to  take  the  nec- 
essary steps  for  his  release. 

By  the  act  of  congress  of  the  3d  March,  17i)5,  the  comptroller  of  the  treas- 
ury was  authorized  to  issue  a  notification  to  any  person  who  had  received 
moneys  for  which  he  is  accountable  to  the  United  States,  fixing  a  reasonable 
time  within  which  vouchers  for  the  expenditures  of  such  moneys  shall  be  re- 
turne:! ;  and  if  default  be  made,  costs  are  to  be  charged  against  the  delinquent, 
whether  in  a  suit  judgment  be  given  for  or  against  him.  In  the  same  act,  a 
revision  by  the  comptroUer  of  the  settlement  made  by  the  auditor  is  author- 
ized; and  after  having  caused  notices  to  be  served,  of  items  disallowed,  etc.,  the 
decision  is  declared  to  be  final  and  conclusive. 

This  act,  it  is  contended,  has  never  been  repealed,  and  that,  until  the  notice 
authorized  by  it  shall  have  been  served,  a  writ  cannot  be  brought  against  a 
defaulter.  If  there  had  been  no  subsequent  acts  of  congress  on  this  subject, 
it  might  be  important  to  inquire  whether  the  notice  authorizecl  hy  this  act  was 
not  merely  directory  to  the  officer,  and  essential  only  to  subject  the  delinquent 
to  the  penalties  provided.  By  the  acts  of  the  3d  of  March,  1797,  and  the  3d 
March,  1817,  material  changes  were  made  in  the  accounting  department  of 
the  government;  and  although  the  act  of  179o  may  not  be  expressly  repealed, 
yet  it  is  abrogated  by  new  and  substantive  provisions.     Under,  the  present 
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mode  of  proceeding  against  defaulters  the  notice  authorized  by  the  act  of  1796 
is  unnecessary. 

§  28  2  8.  Congress  can^  in  derogation  of  common  law^  make  treasury  transcripts 
evidence^  hut  they  rmist  he  authenticated  in  tlie  ma?i7ier  j}7*escrihed  hy  law. 

The  objection  jnade  to  the  authentication  of  the  transcript  given  in  evidencti 
presents  a  question  of  some  difficulty.  As  the  transcript  has  not  been  made  n 
part  of  the  record,  the  bill  of  exceptions  must  be  looked  to,  as  containing  the 
ground  of  objection.  By  the  second  section  of  the  act  of  the  3d  March,  1797, 
it  is  provided  '*that  in  every  case  of  delinquency,  where  suit  has  been  or  shall 
be  instituted,  a  transcript  from  the  books  and  proceedings  of  the  treasury,  cer- 
tified by  the  register  (or  under  the  act  of  the  3d  March,  1817,  by  the  auditor), 
and  authenticated  under  the  seal  of  the  department,  shall  be  admitted  as  evi- 
dence." "  And  all  copies  of  bonds,  contracts,  or  other  papers,  relating  to  or 
connected  with  the  settlement  of  anv  account  between  the  United  States  and 
an  individual,  when  certified,  as  aforesaid,  to  be  true  copies  of  the  originals 
on  file,  and  authenticated  under  the  seal  of  the  department,  may  be  annexed 
to  such  transcripts,  and  shall  have  equal  validity,  and  be  entitled  to  the  same 
degree  of  credit  which  would  be  duetto  the  original  papers  if  produced  and 
authenticated  in  court." 

The  auditor  certifies  that  the  foregoing  "transcripts  are  true  copies  of  the 
originals  on  file  in  his  office."  It  is  the  certificate  of  the  auditor  and  the  seal 
of  the  department  which  make  the  transcript  evidence.  If  either  be  omitted, 
whatever  the  transcript  may  purport  upon  its  face,  it  is  not  evidence.  Where 
copies  are  made  evidence  by  statute  the  mode  of  authentication  required  must 
be  strictly  pursued.  The  legislature  may  establish  new  rulies  of  evidence,  in 
derogation  of  the  common  law,  but  the  judicial  power  is  limited  to  the  mle 
laid  down. 

§  2829*  the  statute  authorizes  two  kinds  of  transcripts  —  one  from  the 

hooks,,  the  other  copies  of  bonds. 

There  are  two  kinds  of  transcripts  which  the  statute  authorizes  the  proper 
officer  to  certify.  First,  a  transcript  from  the  "  books  and  proceedings  of  the 
treasury ; "  and  second,  '^  copies  of  bonds,  contracts,  and  other  papers,  etc., 
which  remain  on  file  and  relate  to  the  settlement."  Under  the  first  head  are 
included  charges  of  moneys  advanced  or  paid  by  the  department  to  the  agent, 
and  an  entry  of  items  suspended,  rejected  or  placed  to  his  credit.  These  all 
appear  upon  the  books  of  the  department.  The  decision  made  on  the  vouchers 
exhibited,  and  the  statement  of  the  amount,  constitute,  in  part,  the  proceed- 
ings  of  the  treasury.  Under  the  second  bead,  copies  of  papers  which  remain 
0.1  file,  and  which  have  a  relation  to  the  settlement,  may  be  certified.  In  this 
case  it  is  essential  that  the  officer  certify  that  the  transcripts  '^  are  true  copies 
of  the  originals  which  remain  on  file." 

This  certificate  has  literally  baen  made  in  the  case  under  consideration;  and 
th3  question  arises  whether  it  is  a  sufficient  authentication  of  the  transcript 
from  the  "books  and  proceedings  of  the  treasury."  A  majority  of  the  mem- 
bers of  the  court  think  that  the  certificate  is  a  substantial  compliance  with  the 
requisitions  of  the  statute.  They  connect  the  certificate  of  the  auditor  with 
th3  statement  in  the  bill  of  exceptions  that  a  "paper,  purporting  to  be  a  copy 
from  the  books  and  procaedings  of  the  treasury,"  was  offered  in  evidence;  and 
consider  that,  although  the  auditor  states  that  "the  foregoing  transcripts  are 
true  copies  of  the  originals  on  file  in'his  office,"  the  certificate  can  only  relate 

to  the  transcript  offered  in  evidence,  and  that  it  sufficiently  authenticates  it. 
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This  construction  is  strengtiiened,  in  their  opinion,  by  another  statement  in 
the  bill  of  exceptions:  "that  a  duly  certified  copy  of  the  bond  sued  on  was 
offered  to  be  read  as  evidence." 

Three  of  the  judges  think  that  the  certificate,  from  the  language  used,  can 
only  relate  to  the  transcript  which  contained  a  copy  of  the  bond.  That  it 
can  only  authenticate  copies  of  papers,  the  originals  of  which  remain  on  file. 
They  consider  that  the  books  of  the  department  cannot  be  said  to  be  on  file, 
nor  are  copies  from  the  books  copies  from  the  originals. 

All  moneys  advanced  or  paid  by  the  government  are  charged  in  the  books 
of  the  treasury,  and  a  transcript  from  these  charges  may  be  said  to  be  copies 
from  the  original,  but  the  credits  entered  are  copied  into  the  books  from  the 
vouchers  rendered,  and  these  vouchers  remain  on  file.  A  transcript  from  the 
books,  therefore,  it  is  believed,  cannot  be  said  to  be  copies  from  the  originals 
on  tile.  That  it  is  a  copy  from  the  books  which  is  made  evidence,  and  not  a 
copy  of  the  paper,  though  it  be  on  file,  on  which  the  rough  draft  of  the  set- 
tlement may  have  been  entered. 

They  consider  that  the  statement  in  the  bill  of  exceptions,  that  the  transcript 
ofl!ered  in  evidence  purported  to  be  a  "  copy  from  the  books  and  proceedings 
of  the  treasury,"  is  merely  descriptive  of  the  paper,  and  cannot  cure  the  de- 
fect in  the  certificate.  That  it  is  not  the  body  of  the  transcript  which  is  to 
give  it  validity,  but  the  authentication  required  by  the  statute.  The  copy 
may  be  strictly  accurate  in  all  its  parts,  and  come  within  the  provisions  of  the 
law;  yet,  if  the  seal  be  not  affixed,  or  the  certificate  be  defective,  the  paper 
cannot  be  received  as  evidence.  They  consider  this  certificate  to  be  defective, 
as  every  word  of  it  may  be  true,  and  yet  the  copies  from  the  "  books  and  pro- 
ceeding's "  mav  be  inaccurate.  The  auditor  certifies  nothino^  from  the  "  books  '* 
or  the  "  proceedings  of  the  treasury ; "  and  his  language  is  so  explicit  in  re- 
ferring to  "  copies  of  originals  on  file  in  his  oflBce,"  that  the  three  judges  think 
that  the  certificate  cannot  by  reference  or  any  correct  rule  of  construction  be 
made  to  authenticate  copies  from  "  the  books  of  the  treasury." 

§  2830.  the  signature  of  the  secretary  of  the  treasury  is  not  material. 

The  seal  of  the  department  authenticates  the  transcript. 

The  objection  that  the  signature  of  the  secretary  of  the  treasury  was  signed 
by  his  chief  clerk  seems  not  to  be  important.  It»is  the  seal  which  authenticates 
the  transcript,  and  not  the  signature  of  the  secretary.  He  is  not  required  to  sign 
the  paper.  If  the  seal  be  affixed  by  the  auditor,  it  would  be  deemed  sufficient 
under  the  statute.  The  question,  therefore,  is  not  necessarily  involved  in  decid- 
ing this  point,  whether  the  secretary  of  the  treasury  can  delegate  to  another 
the  power  to  do  an  official  act,  which  the  law  devolves  on  him  personally. 

A  majority  of  the  court  think  that  the  transcript  from  the  "  books  and  pro- 
ceedings of  the  treasury,"  being  admitted  as  evidence,  did  conduce  to  prove 
not  only  that  Kingsley  acted  as  district  pay-master,  but  his  right  so  to  act. 
In  the  account,  he  is  charged  as  "late  district  pay-master,"  with  moneys  ad- 
vanced to  him  for  pay,  subsistence,  forage,  bounties,  and  premiums,  and  con- 
tingent expenses  of  the  army;  and  credited  with  disbursements  made  under 
the  same  heads  of  expenditures  of  the  army.  These  transactions  not  only 
GS,tdihVi&\i^  prima  facie^  the  correctness  of  the  items  charged,  but  show  the  ca- 
pacity in  which  the  defendant  acted. 

As  district  pay-master  he  receives  money  and  disburses  it  in  discharge  of  the 
duties  required  of  pay-masters.  His  vouchers  for  moneys  expended  prove  this, 
and  every  item  stated  in  the  account  goes  to  establish  the  fact  that  the  gov- 
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ernment  recognized  the  official  capacity  which  he  assumed.  These  facts  ap- 
pearing upon  the  face  of  the  transcript  might  well  be  considered  by  the  jury 
as  at  least  conducing  to  prove  the  official  character  of  Kingsley.  Although 
on  each  of  the  principal  objections  relied  on  as  showing  error  in  the  proceed- 
ings of  the  district  court,  a  majority  of  the  members  of  this  court  think  thero 
is  no  error,  yet  the  judgment  of  the  district  court  must  be  reversed,  as  on  the 
question  of  reversal  the  minorities  unite,  and  constitute  a  majority  of  the 
court. 

UNITED  STATES  v.  PINSON. 
(13  Otto.  548-566.     1880.) 

Eebob  to  U.  S.  Circuit  Court,  Western  District  of  Tennessee. 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  This  is  an  action  against  the  executrix  of  one  of  sev- 
eral sureties  on  the  official  bond,  executed  April  9,  1858,  of  Miles  H.  Morris, 
formerly  a  purser  in  the  navj\  The  government  claims  that  the  deceased 
failed  to  account  for  certain  clothing  received  by  him  as  purser  on  board  the 
ship  "  Vandalia,"  and  for  a  large  amount  of  public  mone}'^  received  by  him  as 
parser  and  disbursing  officer  on  board  the  ship  "  Seminole." 

The  bill  of  exceptions  states  that  the  district  attorney,  after  reading  in  evi- 
dence a  certified  copy  of  the  bond  of  Morris,  as  purser  in  the  navy,  offered  to 
read  to  the  jury,  as  evidence  in  behalf  of  the  United  States,  "  the  account  of 
Miles  H.  Morris,  as  purser  in  the  United  States  navy,  as  certified  by  the  treas- 
ury de])artment."  The  account,  thus  offered,  is  made  up  of  several  distinct 
papers,  as  follows:  Brief  to  accompany  the  account  of  Miles  H.  Morris,  late 
pay-master  United  States  navy ;  abstract  of  expenditures  of  Miles  H.  Morris, 
pay-master  United  States  ship  "  Vandalia;"  abstract  of  clothing  and  small 
stores;  abstract  of  expenditures  of  Miles  H.  Morris,  pay-master  United  States 
ship  "  Seminole;"  statement  of  the  account  of  Miles  H.  Morris,  a  purser  United 
States  ship  "Vandalia,"  from  May  19,  1858,  to  January  6,  1860;  statement  of 
the  account  of  Miles  H.  Morris,  pay -master  United  States  ship  "  Seminole," 
from  May  1,  1860,  to  March  12,  1861,  report  4,805;  statement  of  the  account 
of  M.  H.  Morris,  late  pay-master  United  States  navy,  supplementary  to  report 
4,8()5 ;  statement  of  the  account  of  M.  H.  Morris,  late  pay-master  United  States 
navy,  supplementary  to  report  161  A. 

To  these  abstracts  and  statements  is  appended  a  certificate  or  communica- 
tion by  the  fourth  auditor  in  the  treasury  department,  under  date  of  January 
19,  1874,  addressed  to  the  second  comptroller  of  the  treasury,  stating  that  he 
had  examined  and  adjusted  the  account  of  Morris,  late  pay-master  United 
States  navy,  supplementary  to  his  account  of  ''  Seminole  "  report  161  A,  and 
found  that  there  was  due  from  him  to  the  United  States  the  sum  of  §5,922.60 
under  certain  heads  of  appropriations  which  are  specified,  and  also  that  the 
statements  and  accounts  showing  such  balance  were  therewith  transmitted  to 
the  second  comptroller  for  his  decision  thereon.  There  is  also  api>ended  a 
statement  by  the  second  comptroller,  under  date  of  January  20,  1874,  to  tin? 
effect  that  he  admitted  and  certified  the  balance  reported  by  the  fourth  auditor. 

Prefixed  to  the  foregoing  papers  is  the  certificate  of  the  secretary  of  the 
treasury,  under  the  seal  of  that  department,  to  the  effect  that  William  B. 
Moore,  who  certified  the  "  annexed  transcript,"  was  then,  and  at  the  time  of 
doing  so  was,  deputy  fourth  auditor  of  the  treasury,  and  that  full  faith  and 
credit  were  due  to  his  official  attestations. 
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Fallowing  that  of  the  secretary  was  a  certificate  in  these  words: 

"  Trbasury  Department,  Fourth  Auditor's  Office,  July  23,  1 875. 
"  Pursuant  to  an  act  of  congress  to  provide  for  the  prompt  settlement  of 
public  accounts,  approved  3d  of  March,  1817,  I,  William  B.  Moore,  deputy 
fourth  auditor  of  the  treasury  department,  do  hereby  certify  that  the  annexed 
transcripts  are  true  copies  of  the  originals  on  file  in  this  office. 

"  Wm.  B.  Moore." 

■ 

To  the  reading  of  the  foregoing  "  account "  or  *'  transcript "  the  defendant 
objected,  and  the  objection  was  sustained,  to  which  ruling  an  exception  was 
taken  by  the  government.  Under  instructions  from  the  court,  a  verdict  was 
then  returned  for  the  defendant.  Whether  the  papers  orfered  in  evidence  by 
the  government  are  competent  evidence  in  supi)ort  of  its  claim  is  the  general 
question  presented  for  our  determination. 

By  the  law,  as  it  has  long  existed,  it  is  the  duty  of  the  fourth  auditor  of  the 
treasury  department  to  receive  and  examine  all  accounts  accruing  in  the  navy 
department,  or  relating  thereto,  and  after  such  examination  to  certify  the  bal- 
ances, transmitting  such  accounts,  with  the  vouchers  and  certificates,  to  the 
second  comptroller  for  his  decision  thereon.  R.  S.,  sec.  277.  Upon  their  ex- 
amination by  the  latter  officer  it  becomes  his  dut}^  to  certify  the  balance  aris- 
ing thereon  to  the  secretary  of  the  navy.  Id.,  sec.  273.  The  statute  also 
provides  that  "  the  auditors  charged  with  the  examination  of  the  accounts  of 
the  departments  of  war  atid  of  the  navy  shall  keep  all  accounts  of  the  receipts 
and  expenditures  of  the  public  money  in  regard  to  those  departments,  and  of 
ail  debts  due  to  the  United  States  or  moneys  advanced  relative  to  those  de- 
partments; shall  receive  from  the  second  comptroller  the  accounts  which  shall 
have  been  finally  adjusted,  and  shall  preserve  such  accounts,  with  their  vouch- 
ers and  certificates;  and  record  all  requisitions  drawn  by  the  secretaries  of 
those  departments,  the  examination  of  the  accounts  of  which  has  been 
assigned  to  them."     Id.,  sec.  283. 

When  an  account  has  thus  been  examined,  passed  upon,  and  the  balance 
certified,  it  is  adjusUd^  as  well  within  the  meaning  of  the  section  last  quoted 
as  of  section  957  of  the  Revised  Statutes.  The  latter  section,  in  part,  pro- 
vides that  "  when  suit  is  brought  by  the  United  States  against  any  revenue 
officer  or  other  person  accountable  for  public  money,  who  neglects  or  refuses 
to  pay  into  the  treasury  the  sum  or  balance  reported  to  be  due  to  the  Unit^ 
States,  upon  the  adjustment  of  his  account,  it  shall  be  the  duty  of  the  court 
to  grant  judgment  at  the  return  term,  upon  motion,  unless  the  defendant  in 
open  court  (the  United  States  attorney  being  present)  makes  and  subscribes 
an  oath  that  he  is  equitably  entitled  to  credits  which  had  been,  previous  to 
the  commencement  of  the  suit,  submitted  to  the  accounting  officers  of  the 
.  treasury  and  rejected;  specifying  in  the  affidavit  each  particular  claim  so  re- 
jected, and  that  he  cannot  then  safely  come  to  trial.  If  the  court,  when  such 
oath  is  made,  subscribed  and  filed,  is  thereupon  satisfied,  a  continuance  until 
the  next  succeeding  term  may  be  granted."  This  section  is  referred  to  for  the 
purpose  of  showing  as  w^ell  the  importance  attached  to  the  final  adjustment 
of  accounts  by  the  proper  officers  of  the  treasury,  as  the  difficulty  in  going 
behind  or  disputing  the  correctness  of  such  adjustment  when  made  the  basis 
of  a  suit  instituted  to  recover  the  balance  reported  to  be  due  the  government. 

§  2831.  IIow  the  a<icounts  of  a  disbursing  officer  viuat  he  authenticated  to  be 
received  m  evidence.     Revised  Statutes^  section  886. 

We  come  now  to  section  886  of  the  Revised  Statutes,  upon  the  construction 
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of  which  depends  the  solutioa  of  the  question  to  which  we  have  abready  re- 
ferred. That  section  declares  that  "  when  suit  is  brought  in  any  case  of  delin- 
quency of  a  revenue  oflBcer,  or  other  person  accountable  for  public  money,  a 
transcript  from  the  books  and  proceedings  of  the  treasury  department,  certi- 
fied by  the  register,  and  authenticated  under  the  seal  of  the  department,  or, 
when  the  suit  involves  the  accounts  of  the  war  and  navy  departments,  certi- 
fied by  the  auditors  respectively  charged  with  the  examination  of  those  ac- 
counts, and  authenticated  under  the  seal  of  the  treasury  department,  shall  bo 
admitted  as  evidence,  and  the  court  trying  the  cause  shall  be  authorized  to 
grant  judgment  and  award  execution  accordingly.  And  all  copies  of  bonds, 
contracts  or  other  papers  relating  to  or  connected  with  the  settlement  of  any 
account  between  the  United  States  and  an  individual,  when  certified  by  the 
register,  or  by  such  auditor,  as  the  case  may  be,  to  be  true  copies  of  the  orig- 
inals on  file,  and  authenticated  under  the  seal  of  the  department,  may  be  an- 
nexed to  such  transcripts,  and  shall  have  equal  validity  and  be  entitled  to  the 
same  degree  of  credit  which  would  be  due  to  the  original  papers,  if  produced 
and  authenticated  in  court :  Provided^  that  where  suit  is  brought  upon  a  bond 
or  other  sealed  instrument,  and  the  defendant  pleads  noii  est  factum^  or  makes 
his  motion  to  the  court,  verifying  such  plea  or  motion  by  his  oath,  the  court 
may  take  the  same  into  consideration,  and,  if  it  appears  to  be  necessary  for 
the  attainment  of  justice,  may  require  the  production  of  the  original  bond, 
contract  or  other  paper  specified  in  such  affidavit." 

This  section  embodies  the  provisions  found  in  the  second  section  of  the  act 
of  March  3, 1797  (1  SUit.,  512),  providing  more  effectually  for  the  settlement 
of  accounts  between  the  United  States  and  receivers  of  public  money,  and  the 
eleventh  section  of  the  act  of  March  3,  1817,  relating  to  the  prompt  settle- 
ment of  public  accounts.     3  id.,  367. 

It  will  be  observed  that  section  886  refers  to  "  transcripts  from  the  books 
and  proceedings  of  the  treasury'  department,"  as  well  as  to  "  copies  of  bonds, 
contracts,  or  other  papers  relating  to  or  connected  with  the  settlement  of  any 
account  between  the  United  States  and  an  individual."  The  former,  certified 
and  authenticated  as  required  by  the  statute,  ^^  shall  be  admitted  as  evidence," 
while  the  latter,  certified  and  authenticated  in  like  manner,  ^'  may  be  annexed 
to  such  transcript,"  and  have  "  equal  validity,  and  be  entitled  to  the  same  de- 
gree of  credit  which  would  be  duo  to  the  original  papers,  if  produced  and 
authenticated  in  court."  Commenting  upon  similar  language  in  the  act  of 
March  3,  1817,  this  court,  in  Smith  v.  United  States,  5  Pet.,  300  (§§  2827-30, 
9upra)j  which  was  a  suit  against  a  pay-master  in  the  army  for  a  balance  al- 
leged to  be  due  to  the  government,  said  that  under  the  head  of  "  a  transcript 
from  the  books  and  proceedings  of  the  treasury  department"  were  included 
*•  charges  of  mone\''  advanced  or  paid  by  the  department  to  the  agent,  and 
claims  suspended,  rejected  br  placed  to  his  credit."  These  all  appear,  said  the 
court,  upon  the  "  books  "  of  the  department ;  and  the  decision  on  the  vouchera 
exhibited,  and  the  statement  of  the  amount  due,  constitute,  in  part,  the  "pro- 
Cf?eding3"  of  the  treasury.  The  court,  in  that  case,  recognizes  the  transcript 
from  the  books  and  proceedings  of  the  department  as  a  document  which  shows 
the  account  of  the  government  debtor,  as  finally  adjusted  by  the  pro|)er  oflB- 
cers,  as  it  appears  upon  the  records  of  the  department*  Such  adjusted  ac- 
counts, says  Mr.  Chief  Justice  Taney,  necessarily  show  the  charges  against  as 
well  as  the  credits  of  the  disbursing  officer.  They  "could  not,"  said  he,  "be 
adjusted  on  the  books  in  any  other  manner,  and  the  transcript,  or,  in  other 
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words,  the  copy  of  the  entire  account,  as  it  stands  on  the  books  (which  must 
include  debits  as  well  as  credits),  are  made  evidence  by  the  law.  Nor  do  we 
see  any  reason  for  restricting  the  words  of  the  act  of  congress  within  nar- 
rower limits  than  the  words  plainly  imply.  The  accounts  are  adjusted  by 
public  sworn  oflBcers,  bound  to  do  equal  justice  to  the  government  and  the 
individual.  They  are  records  of  the  proper  departments,  and  are  always  open 
to  inspection  of  the  party  interested."  Bruce  v.  United  States,  17  How.,  437 
(Bonds,  §§  579-83). 

Unless,  therefore,  the  transcript  offered,  as  evidence,  upon  the  trial  below  is 
certified  by  the  proper  officer,  and  authenticated  under  the  department  seal, 
to  be  "a  transcript  from  the  books  and  proceedings  of  the  treasury  depart- 
ment." it  is  not  siich  a  transcript  as  the  statute  makes  evidence. 

We  are  of  opinion  that  the  transcript  offered  is  not  certified  and  authenti- 
cated to  be  of  that  character  which  the  statute  declares  shall  be  admitted  as, 
in  itself,  evidence.  The  certificate  of  the  deputy  fourth  auditor  is  that  the 
**  transcript"  thereto  annexed,  that  is,  the  statement  and  abstracts  heretofore 
described,  are  "  true  copies  of  the  originals  on  file  "  in  his  office.  That  is  pre- 
cisely such  a  certificate  as  the  officer  would  make  in  reference  to  mere  copies 
of  bonds,  contracts  or  other  papers  relating  to  or  connected  with  the  final 
adjustment  of  the  account,  for  the  purpose  of  giving  to  such  copies  the  same 
effect  as  would  be  accorded  to  the  originals  if  produced  and  authenticated  in 
court.  If  the  papers  offered  and  excluded  by  the  court  below  constitute,  in 
fact,  the  final  adjustment  of  Morris'  accounts,  the  certificates  should  not  have 
described  them  as  copies  of  originals  on  file,  but  as  transcripts  of  the  books 
and  proceedings  of  the  department.  The  statute,  for  the  convenience  of  the 
government  in  a  certain  class  of  suits  against  delinquent  public  officers,  makes 
an  alteration  of  the  established  laws  of  evidence.  The  government,  by  a 
statutory  rule  which  the  courts  must  enforce,  denies  to  defendants  in  such 
suits  the  benefit  of  the  recognized  principles  which,  at  common  law,  govern 
the  proof  of  essential  facts  in  issue,  and  it  should  not  be  permitted  to  claim 
an  exemption  from  the  fair  and  legitimate  operation  of  that  rule.  It  may  be 
true,  as  the  certificate  of  the  deputy  fourth  auditor  states,  that  the  papers 
offered  are  true  copies  of  some  originals  on  the  files  of  his  office ;  for  instance, 
of  the  original  drafts  of  settlement.  But  it  does  not  necessarily  follow  that 
they  present  an  accurate  or  correct  statement  of  the  final  settlement  or  adjust- 
ment of  the  accounts  as  shown  on  the  books  and  in  the  record  of  the  proceed- 
ings of  the  department.  Such  originals  may  never  have  become  a  part  of  the 
books  and  proceedings  of  the  department,  in  the  sense  of  the  law,  or  within 
the  meaning  of  our  former  decisions.  United  States  v.  Buford,  3  Pet.,  12; 
Smith  V.  United  States,  5  id.,  292  (§§  2827-30,  mpra)\  Cox  v.  United  States,  6 
id.,  172  (Bonds,  §§  401-404) ;  United  States  v.  Jones,  8  id.,  375 ;  Gratiot  <c. 
United  States,  15  id.,  336;  Hoyt  v.  United  States,  10  How.,  109;  Bruce  v. 
United  States,  17  id.,  437  (Bonds,  §§  579-83).  That  the  abstracts  or  state- 
ments offered  and  excluded  may,  upon  their  examination,  seem  to  the  court  to 
be  the  final  adjustment  of  Morris'  accounts  is  not  sufficient.  Upon  that  ques- 
tion the  court  might  be  mistaken  in  any  conclusion  it  should  reach,  or  it  may 
err  in  the  inferences  drawn  from  the  items  of  the  accounts.  What  the  statute 
meant  was,  that  the  official  certificate  of  the  officer,  charged  with  the  exam- 
ination of  the  accounts,  should  be  of  such  character  as  to  give  the  court,  as 
well  as  the  parties,  an  assurance  that  the  transcript  offered  as  evidence  to  sup- 
port the  claim  of  the  government  exhibits,  in  fact,  the  final  adjustment  of  the 
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accounts  of  the  delinquent  officer,  as  shown,  not  by  mere  copies  of  original 
papers  on  the  files,  bat  upon  the  books  and  records  of  the  department. 

This  question,  in  a  somewhat  different  form,  arose  in  Smith  v.  United  States, 
supra.  There,  as  here,  the  auditor  certified  that  the  transcripts  offered  in  evi- 
dence were  "  true  copies  of  the  originals  on  file "  in  his  office,  and,  in  that 
form,  the  certificate  narrowly  escaped  condemnation.  The  majority  of  the 
court,  evidently  with  some  hesitation,  held  the  transcripts  admissible  in  evi- 
dence upon  the  ground  that  the  bill  of  exceptions  stated  that  the  documents, 
oflfered  as  evidence  and  excluded,  purported  to  be  transcripts  "from  the  books 
and  proceedings  of  the  treasury  department."  Upon  that  point  three  of  the 
judges  dissented.  The  grounds  of  the  dissent  are  stated  in  the  opinion  of  the 
court.  The  minority  held  that  the  certificate  could  be  regarded  as  referring  only 
to  papers,  the  originals  of  which  were  on  file;  that  the  books  of  the  department 
could  not  be  said  to  be  on  file,  nor  were  copies  from  them  copies  from  orig- 
inals within  the  meaning  of  the  statute ;  that  it  was  a  copy  from  the  books 
and  proceedings  in  the  treasury  department  which  was  made  evidence,  and 
not  mere  copies  of  papers,  though  on  the  files,  on  which  the  rough  draft  of 
settlement  may  have  been  entered. 

The  bill  of  exceptions  does  not  bring  the  present  case,  upon  this  particular 
point,  within  the  ruling  in  Smith  ti.  United  States.     There  is  no  statement  in 
the  bill  here  that  the  papers  oflfered  and  excluded  were  transcripts  from  the 
books  and  proceedings  in  the  treasury,  but  only  that  they  constituted  the 
"  account  of  Miles  H.  Morris,  as  purser  of  the  United  States  navy,  as  certified 
by  the  treasury  department."     This  language  is  not  equivalent  to  that  which 
the  statute  requires  in  order  to  make  the  transcript  evidence,  and  we  are  not 
disposed  to  extend  the  rule  announced  in  Smith  t\  United  States.     The  statute 
is  founded  in  justice  as  well  as  in  the  necessities  of  the  government  when  com- 
pelled to  institute  suits  against  delinquent  public  officers.    Its  provisions  are 
easily  understood,  and  it  is  not  at  all  difficult  to  meet  the  manifest  object  con- 
gress had  in  enacting  them.     When  the  government  desires,  in  suits  against  a 
delinquent  officer  accountable  for  public  money,  to  use  the  final  adjustment  of 
his  accounts  as  evidence,  the  certificate  of  the  officer  should  show,  not  neces-* 
sarily  in  the  very  words  of  the  statute,  but  plainly,  and  not  by  mere  inference, 
that  the  transcript  oflfered  is  from  the  books  and  proceedings  of  the  depart* 
ment ;  in  other  words,  that  such  transcript  presents  the  account  of  the  delin- 
quent as  finally  adjusted  by  the  proper  officers  of  the  government,  and  spread 
upon  the  records  of  the  department. 

Without  stopping  to  consider  other  points  raised  by  counsel  in  support  of 
the  ruling  below,  it  is  sufficient  to  say  that,  for  the  reasons  given,  the  court 
below  did  not  err  in  excluding  from  the  jury  the  transcripts  oflfered  by  the 
government. 

Judgment  affirmed. 
Justices  Swaynb  and  Bradley  dissented. 

§  2882.  In  ircneral. —  The  acts  of  congress  making  transcripts  from  the  government  depart^ 
ments  evidence  against  pubUc  debtors  establishes  a  new  rule  of  evidence  in  derogation  of  the 
common  law.  Such  legislation  is  valid  ^  The  statutoiy  method  of  authentication  must  be 
strictly  followed.    United  States  v.  Harrill,*  1  McAl.,  243. 

^  28S8*  By  section  886  of  the  Revised  Statutes,  a  transcript  from  the  books  and  proceedings 
of  the  treasury  department,  when  introduced  in  an  action  by  the  United  States  against  one  of 
its  officers  for  a  debt  due  in  his  official  capacity,  is  prima  facie  evidence  of  the  facts  stated 
therein,  so  far  as  the  same  are  authorized  by  law.    United  States  r.  Eggleston,  4  Saw.,  199. 

g  2S34.  Under  the  act  of  March  8, 1797^  the  statement  of  an  offik^r's  account  as  adjusted  on 
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the  books  of  the  department  is  priTna  facie  eyidence  only.    United  States  v.  Gaassen,''19  "Wall., 
198. 

§  2835.  Every  treasury  transcript  which  contains  items  of  payments  made  to  others,  on  the 
authority  of  the  person  charged,  should  have  annexed  to  it  a  duly  certified  copy  of  the  instru- 
ment which  authorized  such  payments.  And  so  in  every,  case  where  the  government  endeavors 
by  suit  to  hold  an  individual  liable  for  the  acts  of  his  agent,  the  agency  on  which  the  act  of  the 
government  was  founded  should  be  made  to  appear  by  a  duly  certified  copy  of  the  power. 
United  States  v.  Jones,*  8  Pet.,  375. 

g  2830.  Admissible  agrainst  whom. —  A  certified  transcript  of  the  settlement  of  the  account 
of  a  collector  with  the  accounting  officers  of  the  treasury  department  is  evidence  against  the 
sureties  on  the  collector's  bond,  in  a  separate  action  against  them  on  the  same.  Chadwick  v. 
United  States,  3  Fed.  R.;  750. 

§  2887.  A  copy  of  the  quarterly  return  of  a  coUector,  certified  by  the  assistant  secretary  of 
the  treasury,  under  the  seal  of  the  department,  is  admissible  in  an  action  on  the  collector's  bond. 
Ibid, 

§  2888.  By  the  act  of  March  3,  1797,  a  transcript  from  the  books  of  the  treasury  department 
of  the  account  of  an  Indian  agent,  adjusted  by  the  proper  officers  and  properly  certified,  is 
evidence  of  the  items  charged  against  him,  which  came  into  his  hands  in  the  regular  and  ordi- 
nary operations  of  the  government.  Authenticated  copies  of  his  original  receipts  need  not  be 
produced.    Bruce  v.  United  States,  17  How.,  437. 

§  2889.  A  commissioner  of  claims  who  receives  money  in  advance  for  the  contingencies  of 
his  office  is  a  receiver  of  public  moneys  within  the  meaning  of  the  act  of  March  3,  1797,  and 
his  accounts  settled  and  certified  by  the  proper  officers  of  the  treasury  department  are  admis- 
sible in  evidence  against  him.     United  States  v,  Lee,  2  Cr.  C.  C,  462. 

§  2840.  The  account  of  a  contractor  for  the  supply  of  rations  to  the  troops,  settled  at  the 
treasury,  and  properly  authenticated,  is  evidence  not  only  of  the  money  advanced  to  him  by 
the  United  States,  but  also  of  the  money  paid  by  the  officers  for  the  purc^iase  of  provisions  in 
consequence  of  the  contractor's  failure  to  make  the  necessary  suppli^  according  to  his  con- 
tract.    United  States  r.  Griffith,  3  Cr.  C.  C,  866. 

§  2841.  As  to  time  liability  accrned.— In  a  suit  on  the  bond  of  a  collector,  given  for  the 
faithful  discharge  of  his  duties  during  his  second  term,  the  admission  in  evidence  of  a  duly 
certified  transcript  of  his  account  from  the  treasury  department  was  objected  to  because  the 
balance  stated  therein  was  the  result  of  transactions  of  both  terms  of  the  defendant's  service, 
and  also  of  transactions  occurring  after  his  removal  and  the  appointment  of  his  successor. 
The  transcript  was  held  admissible,  it  being  entirely  consistent  with  the  description  of  the  as- 
sessment lists  in  the  transcript  as  lists  for  specified  months  prior  to  the  beginning  of  his  second 
term ;  that  the  collector  actually  received  the  taxes  paid  upon  them  after  the  beginning  of  his 
second  term ;  and  as,  on  the  other  hand,  it  was  also  consistent  with  the  nature  of  the  charges 
for  money  received  on  lists  dated  after  the  expiration  of  his  second  term,  that  the  money 
was  received  by  him  before  the  expiration  of  the  term.    United  States  r.  Hunt,  15  Otto,  188. 

§  2842.  In  an  action  upon  the  official  bond  of  a  revenue  collector  certain  treasury  transcripts 
were  offered  in  evidence,  to  the  reception  of  which  the  defendant  sureties  objected  on  the 
ground  that  the  transcripts  showed  that  a  large  part  of  the  deficiency  chargeable  to  the  collector 
accrued  prior  to  the  giving  of  the  bond  in  suit ;  but  it  was  held  that  as  such  objection  did  not 
arise  upon  the  face  of  the  transcripts,  but  only  from  comparison  between  them  and  accounts 
offered  by*the  defendants,  the  objection  did  not  go  to  the  competency,  but  to  the  effect  of  the 
evidence,  and  was  properly  overruled.    United  States  v.  Stone,*  16  Otto,  525. 

§2843.  Evidence  for  defendniil. —  A  treasury  account  which  contains  credits  as  well  as 
debits  is  evidence  for  the  defendant  fts  well  as  the  government ;  and,  unless  there  be  an  aban- 
donment of  the  suit  by  the  counsel  for  the  government,  it  has  no  right  to  withdraw  from  the 
jury  any  part  of  the  credits  relied  on  by  the  defendant.    United  States  v.  Jones,  8  Pet.,  887. 

§  2844.  A  treasury  transcript  is  evidence  of  only  the  items  of  debit  in  the  account  stated 
therein  as  one  for  moneys  disbursed  through  the  ordinary  channels  of  the  treasury  department, 
where  the  transactions  are  shown  by  its  books,  and  where  the  officers  of  the  ti*easury  must 
have  had  official  knowledge  of  the  facts  stated.  But  the  transcript  is  evidence  for  the  defend- 
ant of  the  full  amount  of  the  credits  stated  therein^  and  by  relying  on  the  transcript  as  evi« 
dence  of  such  credits,  the  defendant  does  not  admit  the  correctness  of  any  of  the  debits  in  the 
account  of  which  the  transcript  is  not  per  se  evidence.    Ibid. 

%  2845.  Statement  of  account.—  The  act  of  congress  making  a  transcript  from  the  books 
and  proceedings  of  the  treasury  evidence  does  not  mean  the  statement  of  an  account  in  gross, 
but  a  statement  of  the  items,  both  of  the  debits  and  credits,  as  they  were  acted  upon  by  the 
accounting  officers  of  the  department.    United  States  v.  Jones,*  8  Pet.,  875. 

g  2846.  Under  the  act  of  March  3,  1797,  an  extract  from  the  books  of  an  auditor,  when  au- 
thenticated, may  be  given  in  evidence,  if  not  garbled  or  mutilated,  and  all  proper  debits  and 
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credits  are  stated,. and  it  is  oomplete  in  itself.  Items  may  be  made  up  from  statements  and 
details  of  daily  business  furnished  by  the  officer  himself,  and  there  may  be  such  condensation 
as  is  proper  in  case  of  matters  jcarried  into  ledger  account.  United  States  v.  Gaussen,*  19 
Wall.,  198. 

S  2847.  A  defendant  in  an  action  by  the  government  is  entitled  to  the  evidence  of  the  de- 
cision of  the  treasury  officers  upon  his  vouchers,  and  may  claim  all  credits  allowed  him  in  the 
treasury  transcript  without  waiving  his  right  to  object  to  any  items  improperly  charged  against 
him  therein.  The  credits  are  evidence  for  the  defendant.  United  States  v,  Jones,*  8  Pet.,  375. 
§  2848.  A  treasury  transcript  is  admissible  in  evidence  under  the  act  of  congress,  although  it 
does  not  contain  all  of  the  items.    United  States  v,  Martin,  2  Paine,  68. 

§  2840.  A  treasury  transcript  is  not  to  be  rejected  as  merely  stating  balances  charged  in  gross, 
if,  taking  the  whole  transcript  together,  and  examining  its  details  as  a  mere  matter  of  account, 
it  is  plain  that  all  the  items  on  which  the  balances  are  struck  are  to  be  found  regularly  entei-ed 
and  brought  forward.    Gratiot  v.  United  States,  15  Pet.,  886. 

§  2850.  In  a  suit  by  the  United  States  against  a  collector  to  recover  a  balance  claimed  in  the 
settlement  of  his  accounts,  transcripts  from  the  books  and  proceedings  of  the  treasury,  the 
several  items  of  account  in  which  arise  out  of  the  official  transactions  of  the  defendant,  as 
collector,  with  the  treasury  department,  and  are  founded  upon  his  quarterly  and  other  ac- 
counts rendered  in  pursuance  of  law  and  the  instructions  of  the  secretary,  being  substantial 
copies  of  these  quarterly  returns,  revised  and  corrected  by  the  accounting  officers  as  they 
were  received,  and  with  the  copies  of  which  the  defendant  has  been  furnished  in  the  usual 
course  of  the  department,  present  a  mutual  account  of  debit  and  credit  arising  out  of  his  offi- 
cial dealings  with  the  government,  in  the  collection  of  the  public  revenue,  and  are  admissible 
in  evidence  under  the  second  section  of  the  act  of  March  3,  1797.  It  is  no  objection  to  the 
competency  of  these  transcripts  that  some  of  the  items  included  contain  charges  in  gross, 
reference  being  made  to  the  abstracts  for  the  particular  items  composing  ea  ch  amount,  the 
copies  of  such  abstracts  not  having  been  called  for  at  the  trial.  Hoyt  v.  United  States,  10  How., 
109. 

§  2851.  The  omission  of  allowed  credits  from  a  transcript  of  an  account  against  a  former 
po6tn)aster  does  not  render  such  transcript  incompetent  as  evidence  in  an  action  against  him. 
United  States  v,  Harrill,*  1  McAl.,  243. 

§  28o3.  A  duly  certified  treasury  transcript  of  a  collector's  account  is  not  to  be  rejected  in  a 
suit  upon  his  bond  because  it  contains  items  which  are  not  chargeable  against  him.  It  is  evi- 
dence of  those  items  which  are  chargeable  against  him,  if  they  can  be  separated  from  the 
objectionable  items  by  an  inspection  of  the  account.     United  States  v.  Hunt,  15  Otto,  183. 

§  2858.  The  settlement  of  the  accounts  of  an  internal  revenue  collector  by  the  officers  of 
the  treasury,  as  contained  in  a  duly  certified  and  authenticated  transcript  from  the  books  and 
proceedings  of  the  treasury  department,  is  prima  facie  evidence  of  the  correctness  of  the  bal- 
ance certified  in  an  action  on  his  bond  against  him  and  his  sureties.  But  it  is  competent  for 
the  accounting  officers  to  correct  mistakes  in  such  settlement  and  restate  the  balance.  Soule 
V,  United  States,  10  Otto,  8. 

g  2854.  Disallowed  credits. — Under  section  15  of  the  poetoffice  act  of  July  2,  1886,  certified 
transcripts  of  the  accounts  of  a  postmaster,  taken  from  his  quarterly  reports  as  corrected,  and 
certified  copies  of  such  quarterly  reports  showing  the  corrections  and  allowances  of  the  auditor, 
are  each  admissible  in  evidence  in  an  action  on  the  bond  of  a  postmaster,  though  the  transci*ipt 
does  not  contain  a  statement  of  the  credits  disallowed  by  the  auditor.  United  States  v.  Hodge,* 
13  How.,  478. 

§  2855.  In  an  action  brought  by  the  United  States  upon  the  bond  of  a  postmaster,  a  transcript 
of  the  accounts  of  such  postmaster,  made  up  by  the  auditor  of  the  treasury  of  the  postoffioe 
department  from  the  quarterly  returns  of  such  postmaster,  is  admissible  in  evidence  though  not 
containing  a  statement  of  disallowed  credits.  So  also  certified  copies  of  his  quarterly  returns, 
showing  the  corrections  and  disallowances  made  by  the  auditor,  are  admissible  in  such  an 
action.     Ibid, 

§  2856.  A  duly  authenticated  transcript  from  the  books  of  the  treasury  department  is  admis- 
sible to  show  that  certain  credits  were  given  after  the  death  of  the  debtor,  and  that  the  payments 
standing  in  his  name  could  not  therefore  have  l)een  made  by  him,  and  to  let  in  evidence  that 
they  were  in  fact  made  by  the  surety  on  his  bond.  It  is  not  necessary  that  the  credit  thus 
claimed  should  have  been  presented  to  the  treasury  and  disallowed.     Cox  t\  United  States,  6 

Pet.,  172. 

§  2857.  Notice  of  adjastment.— In  an  action  on  the  official  bond  of  a  marshal  for  a  balance 
due,  duly  certified  transcripts  of  the  adjustment  of  his  accounts  by  the  accounting  officers  of 
the  treasury,  showing  the  balance  to  be  due,  is  sufficient  for  the  government  to  rest  its  case 
upon,  without  notice  to  the  marshal  of  such  adjustment  and  of  the  balance  found  against 
Jiira.     Watkins  r.  United  States,  ^  Wall.,  759. 
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§  2858.  In  an  action  against  a  receiver  of  public  money,  a  treasurj  transcript  of  his  ac- 
counts is  admissible  in  evidence  against  him  under  the  second  and  fourth  sections  of  the  act  o( 
March  8,  1797,  although  there  have  been  no  proceedings  against  him  under  the  act  of  March 
S,  1795,  by  notification  from  the  treasury  department  requiring  him  to  render  to  the  auditor 
of  the  treasury  his  accounts  and  vouchers,  in  order  to  a  settlement  as  directed  by  that  act. 
Walton  V,  United  States,  9  Wheat,  651. 

§  2859.  Designation  of  defendant. — A  treasury  transcript  is  admissible  in  evidence  in  an 
action  by  the  United  States  against  a  receiver  of  public  money,  although  the  declaration  is 
against  him  in  his  individual  capacity.    Ibid. 

§  2SG0.  In  an  action  upon  the  official  bond  of  a  public  officer  the  official  designation  of  such 
officer  in  the  treasury  transcript  offered  in  evidence  must  correspond  with  the  official  designa- 
tion of  the  bond  or  the  transcript  is  inadmissible  in  evidence.  United  States  v.  Stafford  *  3 
Paine,  525. 

§  2861.  What  raay  be  shown  against. —  In  an  action  upon  the  official  bond  of  a  revenue  col- 
lector, the  defendants  may  show  by  certified  treasury  transcripts  that  the  balance  charged 
£igainst  the  collector  upon  the  adjustment  of  his  accounts  during  the  period  covered  by  their 
bond  accrued  prior  to  the  time  for  which  they  were  liable,  and  may  show  that  credits  had 
been  given  him  on  a  prior  account,  which  belonged  to  a  subsequent  one,  and  that  he  had  been 
debited  in  the  latter  with  items  transferred  from  a  previous  one.  United  States  r.  Stone,*  15 
Otto,  525. 

§  2862.  In  an  action  against  the  sureties  of  a  collector,  a  restatement  of  the  collector's  ac- 
counts by  the  treasury,  showing  the  liabilities  incurred  by  him  during  the  term  for  which  the 
sureties  are  bound,  is  competent  evidence  on  the  part  of  the  United  States.  The  amount 
charged  to  the  collector  in  this  treasury  transcript  is  only  prima  facie  evidence  against  the 
sureties.  They  may  show  circumstances  which  will  modify  it.  United  States  v.  Eckford,  I 
How.,  250. 

§  2863.  Treasury  transcripts,  though  made  legal  evidence  for  the  government  in  an  actirn 
on  the  official  bond  of  a  sub-Indian  agent,  are  not  conclusive  as  to  the  amount  due,  and  the 
defendants  may  show  that  there  are  credits  which  do  not  appear  in  the  account,  and  which 
ought  to  be  allowed.  Any  items  of  credit  which  do  not  appear  in  the  treasury  statement,  and 
which  have  been  presented  and  disallowed  by  the  accounting  officer,  may  be  proved  by  the 
party  charged.    United  States  t*.  CJorwin,  1  Bond,  149. 

^  2804.  In  an  action  by  the  United  States  against  a  disbursing  agent  for  defalcation,  un- 
official letters  of  subordinate  officers  are  not  admissible  in  evidence  to  contradict,  nor  even 
explain,  the  officinl  adjustment  of  the  accounts  as  shown  in  the  duly  certified  transcripts  from 
the  treasury  department.    Strong  v.  United  States,  6  Wall.,  788. 

g  2805;  In  a  suit  by  the  United  States  upon  an  official  bond,  no  evidence  can  be  admitted  at 
the  trial  to  show  a  claim  for  credits,  unless  such  claim  is  shown  to  have  been  legally  presented 
to  the  accounting  officers  of  the  treasury  for  examination  and,  except  under  certain  circum- 
stances mentioned  in  the  statute,  disallowed.  And  to  be  presented  legally,  it  must  be  by  items 
and  with  vouchers.    Watkins  v.  United  States,  9  Wall.,  759. 

§  2800.  Not  admissible,  when.—  A  report  made  by  the  auditor  to  the  comptroller  of  the 
treasury,  stating  a  balance  to  be  due  from  an  officer  accountable  for  public  money,  is  only  a 
guide  to  the  comptroller  as  to  the  amount  he  is  to  sue  for,  and  not  evidence  in  the  suit  when 
it  is  brought.  And  when  certified  by  the  register  and  authenticated  under  the  seal  of  the 
department,  this  document  is  not  such  a  transcript  from  the  books  and  proceedings  of  the  treas- 
ury as  is  authorized  to  be  received  in  evidence  by  the  second  section  of  the  act  of  March  3, 
1797.    United  States  v.  Patterson,  Gilp.,  44. 

§  2807*  A  treasury  transcript  is  not  per  se  evidence  against  a  x>6rson  as  to  charges  made 
against  him  for  acts  of  persons  alleged  to  be  his  agents,  without  papers  being  annexed  showing 
the  agency,  or  any  proof  of  the  agency  offered.    United  States  v,  Jones,  8  Pet.,  387. 

g  2808.  A  treasury  transcript  is  not  per  se  evidence  against  a  disbursing  officer  as  to  a  bal- 
ance due  on  a  former  settlement.    United  States  v,  Laub,*  4  Cr.  C.  C,  703. 

§  2809.  A  treasury  statement  can  only  be  regarded  as  establishing  items  for  moneys  dis- 
bursed tlirough  the  ordinary  channels  of  the  department,  where  the  transactions  are  shown  by 
the  books.  An  account  stated  at  the  department,  which  does  not  arise  in  the  ordinary  mode  of 
doing  business  there,  can  derive  no  additional  validity  from  being  certified  under  the  act  cf 
congress.    United  States  v.  Buford,  3  Pet.,  12. 

§  2870.  The  third  auditor  of  tlie  treasury  cannot  authenticate  a  copy  of  a  contractor's  bond. 
His  power  of  authentication,  under  the  act  of  March  8,  1817,  extends  only  to  ti-anscripts  from 
the  books  and  proceedings  of  the  treasury  in  regard  to  the  accounts  of  the  war  department. 
Copies  of  bonds  must  still  be  certified  by  the  register  and  authenticated  under  the  seai  of 
the  department,  according  to  the  act  of  March  3,  1797.    United  States  v.  Griffith,  2  Cr.  C.  C, 

366. 
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BURDEN  OF  PROOF.  §§2871-2885. 

^2871.  Although  a  duly  certified  treasury  transcript  is  made  evidence  in  an  action  against 
a  collector  for  embezzlement,  items  in  such  transcript  which  were  not  ascertained  and  estab- 
lished by  the  ordinary  official  action  of  the  department  are  not  evidence.  United  States  v, 
Forsythe,  6  McL.,  584. 

§  287tS.  In  treasury  transcripts,  balances  struck  by  the  treasury  department  and  charged  as 
such  are  not  evidence.  The  items  of  the  account  on  which  the  balance  was  ascertained  should 
be  stated  in  the  transcript.  But  balances  charged  by  an  officer  are  admissible  against  him, 
for  this  is  an  admission.    United  States  v.  Billiard,*  3  McL.,  824. 

§  2878.  In  an  action  on  a  receiver's  bond,  a  treasury  transcript  charging  balances,  not  as 
reported  by  the  receiver,  but  as  found  to  be  due  at  different  periods  on  the  adjustment  of  his 
accounts  at  the  treasury,  is  not  admissible  in  evidence.  United  States  v.  Edwards,  1  McL., 
467. 

§  2874.  In  an  action  by  the  United  States  against  a  pay-master  for  a  balance  due,  an  accoimt 
stated  in  the  treasury  department,  consisting  only  of  a  balance  from  a  former  account  and  two 
items  transferred  from  the  account  of  another  person,  is  not,  per  ae,  admissible  evidence  to 
charge  the  defendant.     United  States  v.  Kuhn,  4  Or.  C.  C,  401. 

§  2875.  In  order  to  charge  a  postmaster  with  moneys  received  from  other  postmasters,  but 
not  stated  iu  his  returns,  his  receipts  for  such  moneys  must  be  produced,  or  copies  of  them 
duly  certified,  or  some  legal  evidence  must  be  exhibited  to  charge  him,  beyond  a  simple  state- 
ment of  the  amount  in  a  treasury  transcript.    United  States  r.  Hilliard,*  8  McL.,  824. 

XXII.  Burden  of  Pboof. 

§  2876.  In  general. —  The  burden  of  proof  never  shifts  either  in  a  civil  or  criminal  case,  but 
remains  on  the  party  on  whom  it  rested  in  the  beginning.    Hall  v.  Little,  2  Flip.,  158. 

§  2877.  There  are  many  cases  in  which  the  burden  of  proof  is  on  the  party  within  whose 
pet*uliar  knowledge  and  means  of  information  the  fact  lies.  But  the  rule  is  far  from  universal, 
and  has  many  qualifications  upon  its  application.  Thus  a  plaintiff  in  ejectment  who  shows, 
prima  facie,  a  good  title  to  recover,  has  a  right  to  stand  upon  such  title,  and  is  not  bound  to 
furnish  any  evidence  to  assist  the  defense.  The  plaintiff  is  not  bound  to  show  that  the  land  in 
question  is  within  an  exception  in  a  deed  of  the  whole  tract  made  by  his  lessor  to  a  third  per- 
86n.    Greenleaf  r.  Birth,  6  Pet.,  802. 

§  2878.  In  respect  to  negative  allegations,  the  rule  is  that  the  burden  of  proof  is  upon  the 
party  holding  the  affirmative,  and  especially  where  the  facts  are  within  his  privity  and  cogni- 
zance. This  rule  applies  more  stron^rly  where  the  party  seeks  to  shelter  himself  under  an  ex- 
ception which  was  not  incorporated  into  the  original  prohibition  of  the  statute  creating  the 
offense.     United  States  r.  Hay  ward,  2  Gall.,  485. 

g  2879.  In  a  suit  by  a  municipal  coi*poration  to  recover  taxes  assessed  upon  the  property  of  a 
Ixuik,  the  burden  is  upon  the  latter  to  show  that  the  tax  sued  for  is  unlawful.  Canal  and 
Banking  Co.  v.  New  Orleans,  9  Otto,  97. 

)^  2880.  In  an  action  upon  a  replevin  bond,  the  value  of  the  goods  stated  in  the  bond  is  prima 
facie  evidence  of  the  amount  of  the  plaintiff's  damages,  if  the  jury  find  the  issues  for  the  plaint- 
iff. If  the  defendant  contends  for  a  less  sum,  the  burden  is  upon  him  to  show  it.  Wood  t*. 
May,  8  Cr.  C.  C,  172. 

^  2881.  If  a  party  alleges  that  a  deed,  by  which  his  land  has  been  conveyed,  by  an  agent 
under  an  apparent  power  of  attorney,  is  invalid  for  want  of  authority  in  the  agent,  this  being 
a  cause  not  appearing  on  the  face  of  the  deed,  the  burden  of  proof  is  upon  the  party  making 
the  allegation.    Clements  r.  Macheboeuf,  2  Otto,  418. 

§  2S83.  Where  a  rule  has  been  obtained  by  the  defendant  upon  the  plaintiff  to  give  security 
for  costs,  it  will  be  presumed,  at  a  subsequent  term,  that  the  non-residence  of  the  plaintiff  was 
sufficiently  proved,  and  it  is  upon  the  plaintiff  to  show  his  residence  within  the  county.  Fur- 
long r.  Coleman,  8  Cr.  C.  C,  178. 

§^2883.  Where  a  statute  giving  to  a  city  certain  state  lands  excepted  such  as  had  already 
been  sold,  and  declared  that  the  deeds  to  those  which  had  been  sold  should  be  prima  facie  evi- 
dence of  title,  it  was  held  that  the  recitals  in  such  a  deed,  if  justifying  the  inference  that  the 
terms  of  the  sale  under  which  it  was  made  had  been  complied  with,  cast  the  burden  of  dis- 
proving the  presumption  upon  the  person  alleging  the  contrary.  Mumford  v,  Wardwell,  6 
WaU..  423. 

^  28H4.  Ex  parte  settlements  of  accounts  in  the  orphans*  court  of  Alexandria  are  prima 
facie  evidence  of  theur  own  verity  and  correctness,  and  the  onu8  probandi  is  upon  those  who 
seek  to  impeach  them.    Lupton  r.  Janney,  18  Pet.,  881. 

^  2885.  The  return  and  acceptance  of  a  survey  is  prima  facie  evidence  of  its  legality,  and 
the  burden  of  proof  is  upon  him  who  questions  the  fact.     Griffith  v,  Bradshaw,  4  Wash.,  171. 


2886-2001.  E  V IDENCE. 

§  2886.  Where  an  instrument  affecting  real  propeity,  offered  in  evidence,  has  been  proved 
and  admitted  to  record,  the  burden  of  proof  is  on  the  pai-ty  denying  its  execution.  And  it  may 
be  inferred  from  the  fact  that  the  subscribing  witness,  who  is  still  alive,  is  not  called,  that  it 
cannot  be  successfully  impeached.    Gay  v,  Parpart,  16  Otto,  679. 

§  2887.  A  manumission  of  slaves  by^  will  being  invalid  under  the  Maryland  law  of  1796,  if 
in  prejudice  of  creditors,  the  burden  is  upon  the  creditors  to  show  that  the  manumission  is  in 
their  prejudice.  Chapman  v.  Fen  wick,  4  Cr.  C.  C,  431 ;  Negro  Gilbert  v.  Ward,  4  Cr.  C.  C, 
171. 

g  2888.  If  a  misrepresentation  is  relied  on  in  defense  to  an  action  on  an  insurance  policy,  the 
burden  of  proof  on  this  point  is  upon  the  defendant.   Catlin  v.  Springfi^d  Ins.  Co.,  1  Sumn.,  484. 

§  2889.  In  an  action  on  a  bond  conditioned  that  the  defendant  shall  carry  on  the  business  of 
distilling  for  a  certain  time,  and  keep  an  exact  account  during  that  time,  and  deliver  to  the 
plaintiff  one-tenth  of  the  liquor  distilled,  when  demanded ;  and  the  demand  is  a  stale  one,  it  is 
incumbent  on  the  plaintiff  to  prove  the  amount  of  liquor  distilled.  Cottle  v.  Payne,*  3  Day 
(Conn.),  289. 

§  2890.  Under  the  act  of  congress  requiring  certain  vessels  to  carry  a  medicine  chest,  the 
burden  is  on  the  owner  who  seeks  to  exonerate  himself  from  the  charge  of  sickness  imposed 
by  the  maritime  law,  to  show  the  sufficiency  of  the  chest  in  all  respects.  Harden  v.  Gk>r^on, 
2  Mason,  541. 

§  2891.  In  a  suit  between  the  United  States  and  an  individual,  if  the  latter  claims  any  credits, 
it  is  for  him  to  show  that  they  have  been  presented  to  the  treasury  department  and  disallowed, 
as  required  by  the  act  of  congress.  And  if  any  objection  is  made  to  any  charge  against  the 
defendant,  he  must  produce  the  necessary  evidence  to  raise  the  inquiry.  United  States  v. 
Martin,  2  Paine,  68. 

g  2892.  In  a  suit  in  admiralty  against  the  commander  of  a  vessel  for  wrongful  assault,  mal- 
treatment and  imprisonment,  the  burden  is  upon  the  respondent  to  prove  a  justification  set  up 
by  him.    Tread  well  v.  Joseph,  1  Sumn.,  390. 

§  2893.  A  pilot  who  claims  that  he  offered  his  services  to  a  vessel  and  that  they  were  refused, 
he  being  at  the  time  on  another  vessel  which  was  passing  the  one  first  mentioned,  must 
prove  this  tender  and  refusal  by  a  clear  preponderance  of  evidence.  Brig  Thomas  Turrall,  6 
Ben.,  404. 

j5  2894.  Insanity—  Life  insiirAuee  —  Sniclde.— The  burden  of  proof  lies  on  him  who  asserts 
insanity.  But  when  habitual  insanity  is  established,  the  burden  is  on  him  who  maintains  that 
a  lucid  interval  has  occurred.    Hall  v,  Unger,  2  Abb.,  522.    See  gg  672,  1502,  2149. 

§  2895.  The  presumption  of  law  is  in  favor  of  the  sanity  of  the  testator,  and  the  burden 
of  proof  lies  upon  the  party  who  asserts  his  insanity,  unless  a  state  of  insanity  previous  to 
the  execution  of  the  will  is  established,  in  which  case  the  burden  is  shifted  to  him  who  claims 
under  the  will.    Stevens  v.  Vancleve,  4  Wash.,  262. 

§  2896.  A  party  who  claims  under  a  life  insurance  policy,  with  an  exception  in  case  of  sui- 
cide, having  admitted  the  fact  of  self-killing,  is  charged  with  the  burden  of  showing  that  the 
person's  condition  was  such  that  the  act  did  not  constitute  suicide.  Gay  v.  Union  Mutual  L. 
Ins.  Co.,9Blatch.,  142. 

§  2897.  The  law  presumes  an  accused  to  be  sane  until  the  contrary  is  shown.  Tlie  burden 
of  proving  insanity  as  a  defense  is  therefore  upon  the  defendant.  But  if  the  government  as- 
serts that  the  insanity  arose  from  such  a  cause  as  to  render  the  defendant  responsible  notwith- 
standing, the  burden  of  proving  the  allegation  is  upon  the  government.  United  States  r. 
McGlue,  1  Curt.,  1.  • 

§  2898.  In  an  action  on  a  life  insurance  policy  containing  the  condition  that  if  the  insured 
should  die  by  suicide  the  policy  should  be  null  and  void  and  the  company  should  not  be  liable, 
where  the  fact  of  self-killing  is  conceded,  it  is  for  the  plaintiff  to  show  that  the  insured, 
when  he  conunitted  the  act,  was  in  such  a  condition  as  to  render  the  company  liable.  Gay  v. 
Union  Mutual  L.  Ins.  Co.,  9  Blatch.,  143;  Moore  v.  Conn.  Mut.  L.  Ins.  Co.,  1  Flip.,  363. 
-  §  2899.  The  presumption  is  in  favor  of  mental  capacity;  and  he  who  alleges  the  contrary 
for  the  purpose  of  invalidating  a  will  or  deed  must  prove  it.  But  if  insanity  be  proved  to 
have  existed  at  any  time  prior  to  the  deed  or  will,  the  burden  of  proof  is  shifted  and  the  other 
party  must  prove  the  mental  capacity  of  the  grantor  or  testator.    Hoge  r.  Fisher,  Pet.  C.  C, 

163. 

§  2900.  Validity  of  marriage. — Where  a  marriage  is  proved,  a  subsequent  marriage  of  the 
wife  is  prima  facie  void ;  and  where  the  validity  of  the  former  marriage  is  attacked  on  the 
ground  that  the  husband  had  another  wife  living  at  the  time,  the  burden  of  proof  is  on 
the  party  asserting  such  invalidity.     Gaines  v.  Relf,*  12  How.,  472.    See  §§  936, 1505,  1844. 

§  2901.  Trusts. —  The  burden  of  proving  a  trast  lies  on  the  party  asserting  it.  But  when 
the  trust  is  once  established,  the  burden  is  shifted  upon  the  other  party  to  show  its  extinguish- 
ment.    Prevost  V.  Gratz,  6  Wheat.,  481;  Pet.  C.  C,  364, 
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BURDEN  OF  PROOF.  §g  2»02-2»19. 

§  2902.  Proof  of  dcntli. — Where  an  individual  is  proved  to  have  been  living  within  seven 
years,  the  burden  of  proving  his  death  rests  upon  the  x>arty  who  asserts  it.  Gilleland  v.  Martin, 
8  McL..  490.    See  ^  1492. 

§  2903.  In  an  action  of  ejectment,  where  it  was  moved  to  dismiss  the  suit  on  account  of  the 
alleged  death  of  the  lessor  of  the  plaintiff,  the  affidavit  of  the  niece  of  his  wife,  to  the  effect 
that  she  had  heard  of  him  through  the  relative^  of  the  family,  though  she  had  not  seen  him 
for  several  years,  and  that  he  was  still  living,  was  held  to  raise  a  sufficient  presumption  of  his 
life  to  throw  upon  the  defendant  the  onus  of  proving  his  death.    Ibid. 

S  2904.  Where  the  plaintiff's  title  to  real  estate  which  he  seeks  to  recover  depends  on  the 
fact  that  a  certain  one  of  two  persons  who  perished  at  sea  in  the  same  event  survived  the 
other,  the  burden  is  upon  him  to  prove  the  survivorship,  where  there  are  no  presumptions  in 
the  case.  But  the  fact  requires  no  higher  degree  of  proof  than  any  other  facts  in  a  civil  case. 
Robinson  t?.  Gallier,*  3  Woods,  178. 

^  2905,  Fraad.— The  burden  of  proving  a  fraud  is  upon  the  party  alleging  it.  Jordan  v. 
Dohson,  2  Abb.,  398;  Lawrence  r.  Dana,  4  Cliff.,  1.    See  gg  244,  606,  1531,  1856. 

§  2906.  Actual  fraud,  when  charged,  is  issuable,  and  as  in  all  other  cases  where  it  is  directly 
imputed,  the  bui-den  of  proof  lies  on  the  party  charging  it,  as  it  is  not  to  be  presumed  in  any 
case  without  proof.    Clark  r.  Hackett,  1  Cliff.,  269. 

§  2p07,  The  burden  of  proving  a  contract  to  be  fraudulent  is  on  the  party  alleging  it. 
McLean  v,  Lafayette  Bank,  8  McL.,  587. 

^  2908.  Fraud  and  official  misconduct  are  not  to  be  presumed,  but  must  be  proved  by  the 
party  alleging  them.    Cooper  v,  Galbraith,  3  Wash.,  546. 

§  2909,  Upon  the  trial  of  im  issue  upon  allegations  filed  by  creditors  against  a  petitioning 
debtor,  under  the  act  of  congress  **  for  the  relief  of  insolvent  debtors  within  the  District  of  Co- 
lumbia," the  burden  of  showing  the  fraudulent  intent  is  u]X)n  the  creditors.  Ex  parte  Kiiowles, 
2Cr.  C.  C.,576. 

§  2910.  In  an  action  by  a  vendee  to  recover  back  the  purchase  money  which  he  has  paid 
upon  a  contract,  upon  the  ground  of  fraud,  where  the  plaintiff's  knowledge  of  the  facts 
constituting  the  alleged  fraud,  and  his  failure  to  rescind  the  contract  promptly,  is  relied  on  as 
a  defense,  the  burden  of  proving  such  knowledge  on  the  part  of  the  i)laintiff,  and  the  time  of 
his  discovery  of  the  facts,  is  upon  the  defendant.    Pence  v,  Langdon,  9  Otto,  578. 

^2911,  A.  accepted  a  bill  for  B.'s  accomntodation.  B.,  the  drawer,  indorsed  to  C.  In  a  suit 
by  C.  against  A.,  where,  there  being  some  evidence  of  fraud,  the  burden  was  on  C.  to  show  his 
good  faith,  C  cannot  offer  in  evidence,  to  show  that  he  is  a  holder  for  value,  a  receipt  to  him- 
self signed  by  B.     Piatt  v.  Jerome,  2  Blatcli.,  186. 

§  2912.  Where  a  suit  was  brought  in  equity  to  set  aside  as  fraudulent  a  sale  made  under  the 
direction  of  the  probate  court  more  than  eighty  years  before  the  bringing  of  the  suit,  and  the 
papers  were  not  to  be  found  in  the  probate  court,  it  was  decided  that  the  parties  claiming 
under  the  sale  need  not  show  the  regularity  of  the  proceedings,  and  that  the  burden  of  proof 
was  on  the  party  assailing  the  title.    Moore  r.  Greene,  19  How.,  69. 

§  2918.  In  an  action  on  an  insurance  policy,  where  it  is  urged  in  defense  that  the  fire  in 
question  was  caused  by  the  criminal  and  wilful  act  of  the  plaintiff  with  intent  to  defraud  the 
insurance  rouipany,  and  fraud  on  the  part  of  the  plaintiff  in  the  exhibition  of  his  proofs  of  loss 
by  presenting  an  intentionally  exaggerated  statement  as  to  the  extent  of  his  loss,  the  defend- 
ant has  the  burden  of  proof  us  to  both  of  these  points.  Sibley  v,  St.  Paul  F.  &  M.  Ins.  Co.,  9 
Biss.,  81. 

^2914.  Mistake. —  The  burden  of  proof  to  show  grounds  for  the  rescission  of  a  contract 
rests  on  the  plaintiff.    Veazie  r.  Williams,  8  How.,  134. 

S  291*>.  To  reform  a  written  agreement  on  the  ground  of  mistake,  the  burden  of  overcom- 
ing the  strong  presumption  arising  from  the  terms  of  the  written  contract  is  upon  the  party 
asking  relief ;  and  the  testimony  must  bo  plain  and  convincing  beyond  a  reasonable  contro- 
versy.    Rowland  v.  Blake,  7  Otto,  624. 

.^  2916.  The  burden  is  on  one  who  has  ^iven  a  general  release  of  all  claims  to  show  that  she 
did  not  rightly  understand  the  transaction.    Crossley  v.  Steam-tug  Louis,  4  Ben.,  510. 

^  291 7.  In  assumpsit  by  a  bank  for  money  had  and  received  by  an  overdraft  paid  by  the 
bank  by  mistake,  payment  of  the  check  is  j)r/>»a  facie  evidence  of  funds,  and  that  the  appar- 
ent state  of  the  funds  upon  the  books  justified  the  payment,  and  it  is  incumbent  on  the  plaint- 
iff to  prove  error  in  the  account  ujjon  the  apparent  balance  of  which  the  check  was  paid. 
Bank  of  United  States  r.  Wash.'ngt  )n,  8  Cr.  C.  C,  295. 

$&  2918.  Oflicinl  bonds. —  In  a  suit  by  the  United  States  against  a  surety  on  an  official  bond, 
the  burden  of  proving  the  forfeiture  of  the  l)ond  rests  upon  the  United  States.  United  States 
V.  Bell.  GUp.,  41.    See  ^^  955,  1^43,  1574,  2552. 

^'  3919.  If,  upon  the  re-appointmi*nt  of  a  public  officer,  and  at  the  date  of  the  execution  of 
his  new  bond,  there  is  a  balance  due  bv  him  to  the  government,  which  he  is  directed  to  turn 
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over  to  himself  as  his  own  successor,  to  be  accounted  for  under  his  new  bond,  it  will  not  be 
presumed  that  he  had  illegally  appropriated  these  moneys  before  that  time,  and  the  burden  is 
upon  the  government  to  prove  this.    United  States  v.  Earhart,  4  Saw.,  245. 

^  2920.  In  a  criminal  case  it  is  incumbent  upon  the  government  to  prove,  beyond  a  reason- 
able doubt,  the  truth  of  every  allegation  in  the  indictment,  necessary  in  point  of  law  to  consti- 
tute the  offense.    United  States  v,  McGlue,  l.Curt.,  1.    See  §§  1475.  1972,  2162. 

§  2921.  In  all  cases  where  a  party  stands  charged  with  an  offense,  the  burden  of  proof  is  on 
the  government,  unless  a  different  provision  is  made  by  statute.  United  States  v,  Gooding,  l*i 
Wheat.,  460. 

§  2922.  Upon  the  trial  of  an  indictment  for  conspiring  to  commit  a  crime  against  the  United 
States,  the  burden  of  proof  throughout  is  upon  the  prosecution  to  prove  the  guilt  of  the  defend- 
ants. Until  guilt  is  proven  there  is  an  absolute  presumption  of  innocence.  United  States  r. 
Goldberg,  7  Biss.,  175. 

§  2928.  Tlie  intent,  when  it  forms  a  part  of  the  charge  in  a  statutoiy  offense,  must  be  proved. 
United  States  v.  The  William  Arthur,  8  Ware,  276. 

§  2924.  Upon  an  indictment  for  murder  it  is  upon  the  government  to  prove  a  felonious  kill- 
ing.   United  States  v.  Mingo,  2  Curt.,  1. 

§  2925.  Under  an  indictment  of  a  master  of  a  vessel,  under  the  third  section  of  the  act  of 
March  3,  1835,  for  beating  one  of  his  crew,  it  is  incumbent  on  the  government  to  prove  that  the 
act  was  without  justifiable  cause  and  that  it  was  malicious.  United  States  v.  Cutler,  1  Curt., 
501. 

g  2926.  The  burden  of  proving  a  malicious  killing  is  upon  the  government,  and  proof  of  the 
mere  fact  of  killing  does  not  change  this  burden  nor  support  it  by  raising  a  presumption  of 
malice.  But  circumstances  may  attend  a  homicide  which  in  point  of  law  stamp  it  as  maUcious 
without  other  evidence  of  malice.     United  States  v.  Armstrong,  2  Curt.,  446. 

§  2927.  In  an  indictment  for  assault  with  a  dangerous  weapon,  the  burden  of  proof  is  upon 
the  government  throughout  and  does  not  shift.     United  States  v.  Lunt,  1  Spr.,  311. 

§  2928.  When  any  act  is  done  which,  unexplained,  is  a  violation  of  law,  and  is  sought  to  be 
excused  by  necessity  or  distress,  the  burden  of  proof  is  upon  the  accused  to  make  out  the  excuse, 
and  by  the  most  convincing  and  conclusive  testimony,  where  the  temptation  to  infringe  the  law 
is  great.    The  Josef  a  Segunda,  5  Wheat.,  838. 

§  2929.  Where  an  officer  of  a  ship  is  charged  with  manslaughter  in  allowing  a  sailor  falliag 
overboard  while  at  work  upon  the  ship  to  perish,  without  any  effort  to  save  nim,  when,  by 
proper  efforts,  promptly  made,  he  could  have  saved  him,  the  burden  is  upon  the  defendant  cf 
showing  that  the  fall  was  fatal,  or  of  showing  such  attending  circumstances  as  to  create  a 
reasonable  doubt  whether  such  was  not  the  fact.     United  States  v.  Knowles,  4  Saw.,  517. 

§  2980.  The  act  of  congress  of  1831,  punishing  the  act  of  cutting  and  removing  timber  from 
the  public  lands,  fixes  the  rule  of  proof.  The  government  must  prove  the  cutting  and  remov- 
ing, and  that  the  premises  were  lands  of  the  United  States.  The  defendant  may  rebut  tie 
presumption  of  ui^awf ul  intention  arising  from  such  facts  by  showing  a  mistake  in  regard  to 
the  lines  of  survey.    United  States  v.  Darton,  6  McL.,  46. 

§  2931.  Priority  of  United  States.— Where  the  United  States  claim  a  priority  of  payment 
out  of  the  estate  of  their  debtor  on  the  ground  that  he  has  made  an  assignment  of  all  his  prop- 
erty, and  the  deed  contains  only  the  property  in  a  schedule  annexed,  which  schedule  does  net 
purport  to  contain  all  the  propert}',  the  presumption  is  that  the  deed  does  not  convey  all  the 
debtor's  property,  and  the  burden  of  proving  the  contrary  is  upon  the  United  States.  United 
States  V.  Rowland,  4  Wheat.,  108. 

§  2982.  In  an  action  brought  by  the  United  States  under  the  trustee  process,  where  the  princi- 
pal debtor  has  made  an  assignment  to  the  trustees,  in  order  that  the  priority  provided  for  by  the 
act  of  1799,  chapter  128,  section  65,  may  attach  in  favor  of  the  United  States,  it  should  appear 
that  the  assignment  was  of  all  the  debtor's  property ;  and  where  a  contrary  presumption  arises 
upon  the  face  of  the  assignment,  the  burden  is  on  the  United  States  to  maJce  this  out.  United 
States  V,  Langton,  5  Mason,  280. 

§  2938.  The  United  States  not  being  entitled  to  priority  as  a  creditor  unless  the  assignment 
by  the  debtor  is  a  general  one,  the  burden  Is  upon  them  to  show  it  to  be  general,  where  it  does 
not  so  appear  upon  its  face.    United  States  v.  Clark,  1  Paine,  629. 

§  2984.  Penalties  and  forfeitures. —  In  a  proceeding  under  the  passenger  acts  for  the  for- 
feiture of  a  vessel  for  taking  on  board  more  passengers  than  her  space,  under  these  acts, 
allowed  her  to  transport,  where  the  question  turns  upon  the  contents  of  certain  boxes  and 
chests,  whether  luggage  belonging  to  the  passengers,  or  other  goods  which  could  not  be  legally 
placed  in  that  portion  of  the  ship  allotted  to  passengers,  the  burden  of  proving  that  they  were 
the  latter  is  upon  the  government.     United  States  r.  The  Anna,  Taney.  549.    See  §§  763, 1876. 

^  2985.  In  this  case,  which  was  a  proceeding  for  the  forfeiture  of  a  vessel  for  violation  of 
section  27  of  the  act  of  December  81,  1792,  sufficient  circumstances  being  proved  to  call  for  an 
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explanation  by  the  claimant,  by  evidence  which  he  had  in  his  power  to  produce,  the  vessel  was 
condemned,  on  his  failure  to  produce  the  evidence.    The  Luminary,  8  Wheat.,  407. 

§  2936.  In  a  libel  of  information  against  the  master  of  a  vessel  to  enforce  the  payment  of  a 
penalty  for  not  making  the  report  required  by  the  act  of  1790,  chapter  85,  section  16,  the  bur- 
den of  proof  is  upon  the  government.    United  States  v,  Galacar,  1  Spr.,  545. 

g  2987.  In  an  action  brought  under  the  internal  revenue  act,  as  amended  July  13,  1866,  to 
recover  a  penalty,  the  burden  is  upon  the  government  to  establish  the  fact  stated  in  the  com- 
plaint But  it  is  a  civil  action,  and  is  to  be  determined  on  a  preponderance  of  testimony. 
United  States  v.  Brown,  Deady,  566. 

g  2938.  In  a  suit  by  the  United  States,  under  section  48  of  the  act  of  June  30, 1864,  to  recover 
penalties  for  alleged  frauds  upon  the  revenue,  it  is  error  for  the  court  to  instruct  the  jury  in 
effect  that  if  the  government  makes  out  a  prima  facie  case,  not  one  free  from  all  doubt,  but 
one  disclosing  circumstances  requiring  explanation  on  the  part  of  the  defendants,  which  they 
do  not  give,  their  silence  supplies,'in  the  presumptions  of  law,  that  full  proof  which  should  ex- 
clude all  reasonable  doubt.    Chaffee  v.  United  States,  18  Wall.,  516. 

§  2989.  The  act  of  May  15,  1820,  chapter  122,  by  its  reference  to  a  previous  act  which  refers 
again  to  the  revenue  laws  of  the  United  States  for  the  manner  of  suing  for,  recovering,  etc., 
penalties  under  said  act  of  1820,  does  not  adopt  by  implication  the  seventy-first  section  of  the 
act  of  1799,  chapter  128,  which  provides  that  in  seizures  under  said  act  of  1799  the  onus  pro- 
baiidi  shall  be  upon  the  claimant  after  probable  cause  for  prosecution  has  been  shown  to  the 
court.    The  Schooner  Abigail,  3  Mason,  331. 

§  2940.  In  a  suit  to  recover  an  alleged  excess  of  duties  exacted  by  the  defendant  as  a  col- 
lector of  customs,  the  burden  is  upon  him  to  show  that  the  duties  exacted  did  not  exceed  the 
amount  authorized  by  law.    Wilkinson  v,  Greely,  1  Curt.,  439. 

^  2941.  Where  a  vessel  and  cargo  are  seized  under  the  act  of  March  15,  1820,  chapter  122, 
the  burden  is  on  the  United  States  to  show  that  the  cargo  seized  on  the  vessel  was  on  board  at 
the  time  of  the  illegal  entry  or  attempt  to  enter  a  ]X)rt  of  the  United  States.  United  States  v. 
An  Open  Boat,  5  Mason,  282. 

$  2942.  In  an  action  to  forfeit  imported  wines  for  fraudulent  undervaluation,  where  probable 
cause  for  the  seizure  is  shown  by  the  prosecution,  the  burden  is  on  the  claimants.  1209  Quarter 
Casks  of  Sherry  Wine,  2  Ben.,  249. 

^^  2948,  In  a  suit  to  forfeit  wines  for  fraudulent  undervaluation,  the  burden  is  on  the  claim- 
ants after  the  court  has  adjudged  that  the  prosecution  has  shown  probable  cause.  8109  Cases 
of  Champagne,  1  Ben.,  242. 

§  2944.  In  an  action  for  the  forfeiture  of  goods  under  the  revenue  laws,  when  the  United 
States  have  shown  probable  cause  for  the  prosecution,  the  burden  is  thrown  upon  the  claim- 
ants.   United  States  v.  25  Cases  of  Cloth,  1  Crabbe,  396. 

^  2945.  In  a  prosecution  for  the  forfeiture  of  goods  alleged  to  have  been  imported  in  vio- 
lation of  the  collection  laws,  the  burden  of  proving  the  innocence  of  the  importation  is,  under 
section  71  of  the  act  of  1799,  upon  the  claimants,  where  probable  cause  for  the  seizure  is 
shown.     Taylor  r.  United  States,  3  How.,  197. 

g  2946.  In  a  proceeding  for  the  forfeiture  of  distilled  spirits  for  a  violation  of  the  thirty- 
first  section  of  the  internal  revenue  act  of  July  13,  1866,  in  neglecting  to  make  the  entry  and 
return  required  by  this  section,  where  evidence  is  given  on  the  part  of  the  government  tend- 
ing to  show  such  neglect  or  failure  on  the  part  of  the  claimants,  the  burden  is  cast  upon  the 
latter  to  show  that  they  have  coil^ plied  with  the  statute.  United  States  v,  18  Barrels  of  High 
Wines,  8  Blatch.,  475. 

g  2947.  Where  spirits  are  found  upon  the  premises  of  a  rectifier,  the  burden  is  upon  him  to 
show  that  he  has  paid  the  tax  on  them ;  and  if  he  gives  no  proof  to  that  effect  it  is  presumed 
that  the  tax  has  not  been  paid.    A  Quantity  of  Distilled  Spirits,  3  Ben.,  70. 

S  2948.  In  a  proceeding  in  rem  for  the  forfeiture  of  tobatco,  under  section  48  of  the  act  of 
June  80,  1864,  as  amended  by  section  9  of  the  act  of  July  13,  1866,  when  it  is  proved  that  the 
tobacco  has  been  manufactured,  sold  and  removed  without  due  account,  return  and  entry 
made  thereof  in  the  books  and  abstracts  as  required  by  law,  the  burden  is  upon  the  claimant 
to  show  that  this  was  done  without  intent  to  (lef raud  the  revenue  laws  or  to  evade  the  pay- 
ment of  the  tax.  If  the  claimant  fails  to  show  this,  the  jury  may  infer  that  his  int«nt  was 
fraudulent.     Lilienthars  Tobacco  v.  United  States,  7  Otto,  237. 

§  294i^.  In  an  information,  upon  the  non-importation  acts,  for  the  unlawful  importation  of 
goods  into  the  United  States,  the  burden  of  proving  that  the  vessel  was  neutral  is  upon  the 
claimant.    United  States  r.  Hay  ward,  2  Gall.,  483. 

§  2950.  The  onutt  probandi,  in  cases  of  forfeiture  of  vessels  under  the  act  of  congress  of 
>iarch  2,  1799,  is  upon  the  claimant.    The  Thomas  and  Henry,*  1  Marsh.,  867. 

^  S951.  Where  goods  have  been  officially  inspected  and  received,  the  burden  is  on  the  gov- 
ernment to  show  the  inferiority  of  the  goods.    Heathfield's  Case,*  8  Ct.  01.,  218. 
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§  2962.  Where  a  vessel  is  libeled  for  proceeding  to  a  foreign  port  and  discharging  her  caigo 
there,  contrary  to  the  third  section  of  the  act  of  January  9,  1808»  chapter  8,  and  the  claimant 
admits  the  fact,  the  burden  of  proof  rests  on  him  to  make  out  a  justification  in  point  of  fact  as 
well  as  law.    Brig  Short  Staple  and  Cargo,  1  Gall.,  104. 

g  2958.  In  an  action  in  admiralty  under  the  statute  of  July  18,  1866,  if  want  of  knowledge 
in  the  captain  as  to  the  fraudulent  importations  will  avail  at  all,  it  must  be  proved  by  him  as 
a  defense.    United  States  v.  Steamship  Missouri,  9  Blatch.,  433. 

§2954.  Collision. —  To  recover  damages  for  a  collision  the  burden  of  proof  is  generally 
upon  the  libelants.  But  where  fault  is  shown  on  the  part  of  the  damaging  vessel,  it  is  in- 
cumbent on  her  to  show  that  the  fault  was  in  no  degree  the  cause  of  the  accident.  The  Grace 
Girdler,  7  Wall.,  196.    See  Maritime  Law.    See,  also,  §.^  667,  1727,  2152. 

§  2955.  In  a  libel  for  damages  alleged  to  have  been  caused  by  a  collision,  the  burden  of 
proof  is  upon  the  libelant  to  show  by  a  fair  preponderance  of  evidence  that  the  collision  hap- 
pened and  that  it  was  the  cause  of  the  injury.    Bergen  v.  Tug  Joseph  Stickney,  1  Fed.  R.,  624. 

§  2956.  Damages  arising  from  a  collision  will  be  (ienied  where  the  libelant  does  not  prove 
by  a  preponderance  of  evidence  that  it  was  the  fault  of  the  vessel  libeled.  The  Schooner 
Summit,  2  Curt.,  150. 

§  2957.  The  burden  is  on  a  vessel  which  has  the  wind  free  to  show  that  she  could  not  have 
avoided  collision  with  the  other  vessel  by  the  greatest  diligence.    The  Heroine,  6  Blatch.,  188. 

§  2958.  To  maintain  a  suit  for  injuries  by  collision,  the  prosecuting  vessel  must  prove  her- 
self clear  of  fault  and  also  establish  culpable  negligence  or  actual  misfeasance  against  the 
other.  .  The  Steam  Fen-yboat  Relief,  01c. ,  104. 

§  2959.  The  owners  of  a  sailing  vessel,  in  an  action  by  them  against  a  steamer  for  damages 
caused  by  a  collision,  must  prove  ordinary  care  and  skill  on  their  part  and  negligence  or  wil- 
ful fault  on  the  part  of  the  steamboat.    The  Steamboat  New  Jersey,  Olc,  415. 

§  2960.  In  a  case  of  collision  between  a  steamer  and  a  sailing  vessel,  the  burden  of  proof  is 
upon  the  steamer  to  show  a  sufficient  reason  for  not  keeping  out  of  the  way  of  the  sailing  ves- 
sel.    Perkins  v.  Schooner  Hercules,  1  Fed.  R.,  925. 

§  2981.  When  a  collision  occurs  between  a  steamer  and  a  sailing  vessel,  and  the  latter  sues 
for  damages  sustained,  she  sustains  the  burden  of  proving  that  the  steamer  was  at  fault 
Steam  Tug  William  Young,  Olc,  38. 

§  2962,  When  it  is  shown  that  a  collision  has  taken  place  between  two  vessels,  and  that  one 
of  them  had  neglected  an  ordinary  and  proper  measure  of  precaution,  the  burden  is  upon  her 
to  show  that  the  collision  was  not  caused  by  her  neglect,  but  would  have  happened  if  she  had 
performed  her  duty.    The  Schooner  Lyon,  1  Spr.,  40. 

§  2968.  Where  a  schooner  sailing  on  her  starboard  tack  in  a  flood  tide  and  a  steamboat  sail- 
ing in  the  opposite  direction  come  into  collision,  the  burden  is  on  the  steamboat  to  show  negli- 
gence on  the  part  of  the  schooner.    The  Washington  Irving,  Abb.  Adm.,  338. 

§  2964.  Where  a  collision  occurred  between  two  steamboats  going  in  opposite  directions,  and 
one  had  ported  her  helm  according  to  rule,  the  burden  is  on  the  other  to  show  that  under  the 
circumstances  the  tirst  should  have  gone  to  stai'board.    The  Washington,  8  Blatch.,  276. 

§  2965.  In  a  case  of  collision  between  a  schooner  and  a  steamer,  the  burden  is  on  the  latter 
to  show  the  schooner's  negligence.  This  will  not  be  sustained  by  statements  that  the  schooner 
changed  her  course,  the  schooner  denying  that  such  was  the  case.  Schooner  Lizzie  Major,  8 
Ben.,  333. 

§  2966.  In  a  case  of  collision,  where  it  was  the  duty  of  the  injured  vessel  to  have  a  light,  the 
burden  is  upon  her  to  show  by  a  fair  preponderance  of  evidence  that  she  had  a  light.  Middle- 
sex Quarry  Co.  v.  Schooner  Albert  Mason,  2  Fed,  R.,  821. 

§  2967.  A  sailing  vessel  in  a  narrow  channel  had  just  come  round  on  her  proper  tack  when 
she  was  struck  by  a  steamboat.  The  burden  is  on  the  latter  to  show  fault  on  the  part  of  the 
schooner.  The  testimony  of  those  on  the  schooner  as  to  their  own  acts  will  outweigh  the  con- 
tradictory statements  of  those  on  the  steamboat.  Conversations  had  with  the  crew  of  the 
schooner  after  the  collision,  when  denied  by  the  crew  themselves  on  the  stand,  and  when  in- 
consistent with  the  contemporary  act  of  demanding  payment  for  their  vessel,  will  be  rejecttxi. 
The  Steamboat  Empire  State,  1  Ben.,  57. 

§  2968.  If  it  is  proved  that  one  of  the  vessels  injured  by  a  collision  was  in  stays  at  the  time, 
the  burden  is  upon  the  other  of  showing  that  the  collision  was  occasioned  by  the  former  being 
improperly  put  into  stays,  or  by  inevitable  accident.    The  Charlotte  Raab,  1  Brown,  453. 

§  2969.  Where  a  vessel  which,  under  the  circumstances,  is  bound  to  keep  out  of  another 
vessel's  way,  alleges  that  the  latter  by  changing  her  course  prevented  the  performance  of  that 
duty,  the  burden  is  on  the  first  vessel  to  show  such  negligence  by  a  satisfactory  prepondenuKv 
of  evidence.     Schooner  Osseo  —  Schooner  Sandy  Hook,  8  Ben.,  519. 

§  2970.  If  a  vessel,  lying  at  anchor  in  the  harbor,  breaks  from  her  moorings  and  is  driven 
by  the  winds  against  another,  also  at  anchor  in  its  proper  and  usual  place,  the  burden  is  upon 
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the  former  to  show  that  the  collision  oocarred  without  fault  on  her  part.    The  Freemont,  3 
Saw.,  571. 

$i2971.  Seamen's  wa^es. —  A  seaman  suing  for  wages  must  support  the  allegations  of  his 
libel  by  proof.  If  the  respondent  denies  the  truth  of  the  excuse  the  seaman  alleges  for  not 
performing  the  Toyage,  the  seaman  must  prove  it.  Wilcox  v.  Palmer,  8  Wash.,  248.  See 
Maritime  Law.    See,  also,  §  1882. 

§  2972.  In  a  libel  for  wages,  an  answer  alleging  payment  places  the  burden  of  proTing  pay- 
ment on  the  respondent;  and  he  must  maintain  the  slllegation  by  proof  clearly  and  satisfac- 
torily overbalancing  that  of  the  demandant.    The  Brig  Napoleon,  01c. ,  208. 

§  2978.  If  seamen  suing  for  wages  have  broken  their  contract,  the  burden  is  upon  them  of 
showing  that  they  had  an  excuse  in  law  for  so  doing.    Tlie  Steamboat  Swallow,  Olc. ,  4. 

§2974.  In  an  action  for  a  seaman^s  wages,  if  the  respondent  relies  on  a  payment  made  in  be- 
half of  the  seaman  to  a  third  person,  the  burden  is  on  him  affirmatively  to  establish  that  third 
person's  authority,  and  if  the  testimony  is  balanced  on  this  point  the  defense  must  fail.  Holmes 
r.  Dodge,  Abb.  Adm.,  60. 

g  29  7o.  In  a  libel  against  a  vessel  for  wages,  if  the  owners  claim  a  deduction  of  a  sum  paid 
for  medical  advice  for  the  seaman,  it  is  upon  them  to  show  that  the  vessel  was  provided  with 
a  medicine  chest,  according  to  the  act  of  congress  of  1790.  .The  William  Harris,  1  Ware, 
367. 

^  2970.  In  a  suit  by  a  seaman  for  his  wages,  where  the  amount  earned  by  him  is  i;iot  dis- 
puted, but  payments  and  other  offsets  are  claimed  by  the  master,  the  burden  of  proving  these 
is  upon  the  master.    The  Schooner  Fritheoff ,  7  Saw. ,  58. 

^  297  7.  Where  seamen  bring  an  action  for  wages  against  the  master,  and  he  sets  up  an  embez- 
zlement of  cargo  and  claims  contribution  from  them,  it  being  uncertain  by  what  ones  of  the 
crew,  if  by  any,  the  act  was  committed,  the  burden  is  on  the  master  to  show  the  guilt  of  the 
crew  and  that  the  right  of  contribution  exists.    Spur  v.  Pearson,  1  Mason,  104. 

§  2978.  If  a  seaman  in  a  suit  for  wages  alleges  that  he  was  discharged  before  unlading  the 
cargo,  the  burden  is  upon  him  to  prove  the  fact.  His  own  affidavit  is  not  sufficient  for  this 
purpose.     The  Schooner  Eagle,  Olc,  282. 

§  2979.  Where  a  seaman  sues  for  extra  wa<;es  on  account  of  a  short  allowance  of  bread,  and 
the  claimant  contends  that  there  was  always  an  abundance  of  other  provisions,  so  that  the  crew 
had  sufficient,  the  burden  is  upon  the  claimant  to  show  what  the  other  provisions  were,  if  this 
would  be  any  defense.    The  Mary  Paulina,  1  Spr.,  45. 

§  2980.  To  maintain  a  claim  for  double  wages,  it  being  necessary  to  show  that  the  crew  were 
put  on  short  allowance,  and  also  that  the  ship  did  not  have  on  board  the  provisions  required 
by  law  when  she  sailed  on  the  voyage,  proof  on  the  part  of  the  libelants  that  a  bad  and  un- 
wholesome quality  was  served  out,  and  that  they  were  not  allowed  a  just  ratio  of  that  which 
was  good  and  wholesome,  does  not  cast  upon  the  claimants  the  burden  of  showing  that  the  ves- 
sel was  properly  provisioned  on  her  departure.    The  Bark  Childe  Harold,  Olc,  275. 

J;  2981.  Ujwn  a  claim  for  short  allowance,  when  it  is  proved  that  the  crew  were  put  on  short 
allowance,  proof  of  the  quantity  of  provisions  supplied  the  vessel  should  be  furnished  by  the 
Hhip.  But  when  the  claim  is  a  stale  one,  it  is  reasonable  to  require  the  libelant  to  give  evi- 
deiic»e  importing  that  the  ship  was  insufficiently  provisioned.  When  he  does  this,  the  burden 
is  u}K>n  the  ship  to  show  by  clear  evidence  that  she  had  placed  on  board  all  the  provisions  re- 
quired by  law.    Piehl  v.  Balchen,  Olc,  24. 

55  2982.  Under  the  rule  in  1  Peters*  Admiralty,  on  the  construction  of  the  act  of  July  20, 
1700,  when  it  has  been  proved  that  the  crew  were  on  short  allowance  of  food,  the  burden  is 
on  the  master  to  show  that  the  vessel  had  the  legal  quantity  of  provisions  on  board.  The 
aizabeth  Frith,  Bl.  &  How.,  195. 

§  29H8.  If  an  answer  to  a  libel  by  a  seaman  for  wages  sets  up  in  defense  that  the  libelant 
was  discharged  from  the  ship  at  a  foreign  port,  with  his  own  consent,  and  by  authority  of  the 
United  States  consul  at  that  port,  it  is  incumbent  on  the  claimants  to  set  forth  in  their  answer 
farts  justifying  the  discharge  of  the  libelant,  and  to  support  the  allegations  by  competent  and 
sufficient  i^roofs.    The  Atlantic,  Abb.  Adm.,  451. 

§  29A4.  Where  a  seaman  is  discharged  in  a  foreign  port  without  his  consent  or  the  approval^ 
of  the  American  consul,  the  burden  is  on  the  master  to  show  that  he  had  reasonable  grounds 
for  his  action.    Nieto  t\  Clark,  1  Cliff.,  145. 

§  3986.  Under  the  act  of  1803,  chapter  62,  section  8,  providing  for  extra  pay  to  be  given  to 
seamen  discharged  in  a  foreign  port,  the  burden  is  on  the  master,  in  a  libel  for  these  and 
other  wagee,  to  show  that  such  advance  has  been  made.    Orne  i\  Townsend,  4  Mason,  541. 

§  29S6.  Replevin.—  Upon  a  plea  of  property  in  the  defendant,  in  an  action  of  replevin,  the 
burden  of  proof  is  upon  the  plaintiff.    Williamson  v,  Ringgold,  4  Cr.  C.  C,  d9;  Henderson  v. 
Casteel.  3  Cr.  C.  C.  365.     See  §  767. 
i  3987.  In  replevin,  brought  for  the  purpose  of  trying  the  legality  of  a  distress  for  rent, 
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under  a  plea  of  no  rent-arrear,  the  whole  burden  of  proof  is  on  the  plaintiff.    Hungerford  r. 
Burr,  4Cr.  C.  C,  349. 

§  2988.  In  an  action  of  replevin  for  property,  of  which  the  plaintiff  was  in  quiet  and  peace- 
able possession  at  the  time  it  was  seized  by  the  defendant,  such  possession  is  prima  facie  evi- 
dence of  title,  and  throws  upon  the  defendant  the  burden  of  establishing  the  oontrarr. 
Schulenberg  v.  Hamman,  21  Wall.,  44. 

§  £9S9.  In  ejectment,  where  the  defendant,  being  a  mere  intruder,  relies  on  an  outstanding 
title  in  a  third  person,  he  must  establish  it  beyond  controversy.  Greenleaf  v.  Birth,  9  Pet., 
292.     See  ^§  242,  2409. 

§  2990.  A  plaintiff  in  ejectment,  who  offers  in  evidence  a  deed  containing  exceptions,  must 
show  that  the  trespass  was  upon  land  not  contained  within  the  exceptions.  Hawkins  v,  Bar- 
ney, 5  Pet.,  457. 

§  2991.  Where  an  alleged  entry  is  set  up  by  the  defendant  in  an  action  of  ejectment,  to 
avoid  the  bar  o'f  the  act  of  limitations,  the  burden  of  proof  is  upon  him  to  show  a  legal  entry. 
Holtzapple  v,  Phillibaum,  4  Wash.,  356. 

§  2992.  If  possession  for  a  sufficient  length  of  time  to  afford  a  bar  by  the  statute  of  limita- 
tions is  proved  in  defense  to  an  action  of  ejectment,  the  burden  is  upon  the  plaintiff  to  prove 
himself  to  be  within  one  of  the  exceptions  to  the  statute,  for  this  will  not  be  presumed  by  law. 
Somerville  r.  Hamilton,  4  Wheat.,  230. 

§2993.  On  the  pleadings. —  A  general  replication  denies  every  allegation  in  the  answer 
which  is  not  responsive  to  the  bill,  and  such  allegations  must  be  proved  by  the  defendant  A 
decree  in  a  former  suit  pleaded  by  way  of  estoppel  comes  under  this  rule,  and  must  be  proved. 
Humes  v.  Scruggs,  4  Otto,  22.    See  §  1812. 

§  2994.  In  an  action  on  a  bond  a  plea  of  non  est  factum  throws  the  burden  of  proof  of 
showing  the  signatures  to  be  genuine  upon  the  plaintiff.  Risley  v.  I.  B.  &  W.  R'y  Co.,*  7 
Biss.,  408. 

§  2995.  As  a  plea  of  non  assumpsity  sworn  to,  puts  in  issue  the  execution  of  the  note  sued 
on,  it  devolves  on  the  plaintiff  to  prove  it.    Gray  v.  Tunstall,  Hemp.,  558. 

^  299tt.  In  an  action  of  debt  on  a  note,  where  the  plea  of  payment  is  relied  on,  it  devolves 
upon  the  defendant  to  support  the  plea  by  evidence  before  the  plaintiff  will  be  required  to  ad- 
duce any  evidence  on  his  part.  The  plea  is  an  affirmative  one,  and  imposes  the  burden  of 
proof  on  the  defendant.  It  admits  all  the  allegations  of  the  declaration.  Archer  v.  More- 
house, Hemp.,  184. 

§  2997.  Where  a  defendant  in  his  answer  admits  the  receipt  of  money  as  executor,  but  sets 
up  a  claim  to  retain  the  money  in  his  own  hands,  the  answer  is  not  evidence  of  the  claim,  and 
the  burden  is  on  the  defendant  to  prove  it.    Tilghman  v,  Tilghman*s  Ex'rs,  1  Bald.,  494. 

§^  2998.  The  burden  of  proof,  where  nuitters  are  set  up  in  the  answer  in  avoidance  of  the 
allegations  of  the  bill,  is  on  the  defendants.    Flagg  v,  Mann,  2  Sumn.,  486. 

g  2999.  Where  defendants  are  apprised  by  a  bill  in  equity  that  a  deed  executed  by  them  is 
to  be  impeached,  it  is  incumbent  on  them  to  explain  every  fact  tending  to  cast  suspicion  on  it. 
Alexander  v.  Todd,  1  Bond,  175. 

§  *<1000,  If  the  answer  of  the  defendant  admits  a  fact,  but  insists  on  matter  by  way  of  avoid- 
ance, the  complainant  need  not  prove  the  fact  admitted,  but  the  defendant  must  prove  the 
matter  in  avoidance.    Clarke  v.  White,  12  Pet.,  178. 

§  3001.  The  burden  of  proof  is  upon  the  defendants  to  show  that  notice  of  the  special 
matter  relied  on  as  a  defense  has  been  given  to  the  plaintiffs,  as  required  by  the  fifteenth  sec- 
tion of  the  patent  act  of  1836.    Philadelphia  &  Trenton  R.  Co.  v,  Stimpeon,  14  Pet,  448. 

g  3002.  The  plea  of  another  action  pending  is  an  affirmative  plea  and  casts  the  burden  on 
the  defendant  to  prove  it.  The  proof  must  be  by  record  evidence.  When  he  shows  the  issuing 
of  a  writ  for  the  same  cause  of  action,  he  proves,  prima  facie,  the  pendency  of  the  suit ;  and 
it  then  devolves  on  the  plaintiff  to  prove,  by  competent  testimony,  that  the  suit  has  been  dis- 
posed of  or  is  no  longer  pending.  He  cannot  show  this  by  parol.  Fowler  t?.  Byrd,  Hemp., 
213. 

§  8003.  In  an  action  for  the  hire  of  a  vessel  brought  upon  a  sealed  agreement,  the  defend- 
-ant,  by  pleading  that  he  '*  hath  paid  to  the  said  plaintiffs  all  and  every  such  sums  of  money  as 
were  become  due  and  payable  from  the  defendant,  according  to  the  tenor  and  effect,  true  in- 
tent and  meaning  of  the  said  articles  of  agreement,''  assumes  upon  himself  the  burden  of 
proving  that  he  has  paid  the  hire  of  the  vessel  for  the  time  and  rate  stated  in  the  declaration. 
Winter  v,  Simonton,  3  Cr.  C.  C,  104.     See  6  Pet.,  141. 

g  3004.  If  the  defendant  as  maker  of  a  promissory  note,  having  pleaded  the  general  issue, 
has  offered  to  prove  that  the  note  was  obtained  by  fraud,  the  burden  is  on  the  plaintiff,  who  is 
indorsee,  to  show  that  the  assignment  to  him  was  for  a  valuable  consideration.  McClintick  v. 
Cummins,  2  McL.,  98. 

§  8005.  Where  the  respondent  has  no  personal  knowledge  of  the  matter  set  forth  in  any 
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pAiticalor  allegation  of  the  bill,  a  denial  by  him  upon  information  and  belief  is  sufficient  to 
make  it  necessary  for  the  complainant  to  prove  the  same.  Robinson  v.  Mandell,  8  Cliff.,  169. 
g  3006.  Under  the  statute  of  Indiana,  requiring  a  plea  which  denies  the  execution  of  a  bill, 
note,  etc.,  to  be  under  oath,  the  plea,  if  not  sworn  to,  does  not  put  the  plaintiif  to  the  proof  of 
the  instrument.  On  the  plea  that  a  note  was  given  without  consideration,  the  burden  in  the 
first  instance  is  on  the  defendant.    McClintick  v,  Johnston,  1  McL.,  414. 

§  3007.  A  party,  by  pleading  a  record  with  a  prout  patet,  proffers  that  issue,  and  it  is  in- 
cumbent on  him  to  maintain  it  literally.    Whitaker  v,  Bramson,  2  Paine,  209. 

g  8008.  Where  the  ratification  of  an  agreement  depends  wholly  upon  the  defendant's  having 
received  certain  property  and  having  paid  the  stipulated  price,  the  burden  is  on  the  claimant 
to  prove  both  these  points.    Danolds  u  United  States,*  5  Ct.  CI.,  65. 

g  8009.  The  averment  of  an  intermediate  indorsement  must  be  proved,  although  the  suit  is 
for  the  use  of  the  intermediate  indorser.    Coyle  v.  GJozzler,*  2  Cr.  C.  C,  625. 

1^  3010.  In  an  action  under  the  abandoned  or  captured  property  act,  where  nul  tiel  corpora- 
tion is  not  pleaded,  and  the  property  has  been  taken  from  the  possession  of  the  corporation  or 
has  been  duly  reported  as  owned  by  it,  the  plaintiffs  will  not  be  required  to  prove  their  corpo- 
rate capacity.    Hebrew  Congregation  s  Case,*  6  Ct.  CI.,  241. 

§  8011.  When  the  necessary  citizenship  is  averred  to  give  jurisdiction  to  a  federal  court,  it 
must  be  taken  prima  facie  as  existing,  and  the  burden  of  proof  rests  upon  the  party  taking 
exception  to  the  jurisdiction.    Sheppard  v.  Graves,  14  How.,  605. 

§  8012.  The  averment  of  citizenship,  in  order  to  give  jurisdiction  to  the  United  States  circuit 
court,  is  a  necessary  averment,  and  must  be  proved  under  the  general  issue.  Catlett  v,  Pacifio 
Insurance  Co.,  1  Paine,  594. 

§  8013.  Where  the  defendant  in  a  suit  for  infringement  of  patent  sets  up  an  unrecorded  as- 
signment to  himself  by  way  of  equitable  defense  to  the  legal  title  in  the  same  interest,  he  must 
assume  the  burthen  of  showing  that  the  plaintiff  is  not  a  bona  fide  purchaser  without  notice. 
Gibson  v.  Cook,  2  Blatch.,  144. 

t^  8014.  Where  parties  sue  as  assignees  of  notes  and  mortgages,  and  the  answer  denies  the 
alignments  to  them,  they  must  prove  the  assignments  as  alleged  in  the  bill.  Wyman  v,  Rus- 
sell, 4  Biss.,  807. 

§8015.  In.cases  of  tort,  where  the  i>arty  prosecuted  admits  the  injury  and  sets  up  justifica- 
tory or  excusatory  matters,  he  takes  upon  himself  the  burden  of  proving  adffirmatively  the  excuse 
as  he  alleges  it.    The  Steamboat  Rhode  Island,  01c. ,  505;  6  N.  Y.  Leg.  Obs.,  12. 

§  8016.  Carriers. —  In  an  action  for  the  loss  of  certain  money  and  bank  bills  delivered  to 
the  defendants  to  be  carried  from  ono  place  to  another,  the  burden  of  proving  that  the  defend- 
ants were  common  carriers  of  money  and  bank  bills  rests  upon  the  plaintiff.  Citizens'  Bank  v, 
Nantucket  Steamboat  Co.,  2  Story,  16.    See  Carriebs.    See,  also,  §  1721. 

^*  801 7.  Where  property  of  the  libelant  was  laden  on  board  the  respondent's  vessel,  and  its 
amount  ascertained  by  one  system  of  measurement,  but  when  delivered  another  system  was 
employed  and  the  amount  then  found  was  less  than  that  first  ascertained,  it  being  in  evidence 
that  there  was  always  more  or  less  variation  in  such  cases,  the  libelant  must  prove  by  a  pre- 
ponderance of  evidence  that  he  actually  shipped  more  grain  on  the  vessel  than  was  delivered 
by  her.     Manning  v.  Hoover,  Abb.  Adm.,  195. 

^  301 S.  In  all  cases  of  loss,  the  onus  probandi  is  on  the  carrier  to  exempt  himself  from  lia- 
bility, for  prima  facie  the  law  imposes  on  him  the  obligation  of  safety.  In  cases  where  notices 
are  given  by  the  carrier  for  the  purpose  of  qualifying  or  limiting  his  responsibility,  the  burden 
of  proof  of  negligence  is  on  the  shipper,  and  not  of  due  diligence  on  the  part  of  the  carrier, 
which  is  contrary  to  the  general  rule  where  there  is  notice.    Brig  May  Queen,  Newb.,  464. 

g  8019.  To  charge  a  mate  on  the  ground  of  negligence  for  a  difference  between  the  amount 
of  goods  landed  from  a  vessel  and  that  required  by  the  invoice,  it  must  bo  clearly  shown  what 
amount  was  placed  on  board  and  what  landed.    Scharlock  v.  The  Globe,  1  Crabbe,  278. 

^  8020.  Where  a  consignee,  without  objection,  receives  goods  into  the  possession  of  his 
agents,  and  subsequently  discovers  a  loss,  the  burden  is  on  him  to  show  that  the  loss  occurred 
while  the  goods  were  under  the  carrier's  control.  McCready  v.  Holmes,*  6  Am,  L.  Reg.,  235. 
§  8021.  When  a  vessel  has  encountered  heavy  storms,  so  that  any  damage  to  her  cargo  would 
come  within  the  exception  of  the  bill  of  lading  against  perils  of  the  sea,  the  burden  is  on  the 
shipper  to  show  that  the  damage  was  caused  by  the  carrier's  negligence.  The  Neptune,  6 
Blatch.,  193. 

§  8022.  Where  damage  to  a  ship's  cargo  is  caused  by  blowing,  the  burden  is  on  the  ship  to 
show  due  care.    Bark  Wilhelmina,  3  Ben.,  110. 

g  8028.  The  burden  is  on  a  carrier  who  has  acknowledged,  in  a  bill  of  lading,  the  soundness 
of  goods,  in  an  action  against  him  for  damages  to  the  goods,  to  establish  the  contrary  by  due 
proof.    Ship  Howard  v.  Wissman,  18  How.,  231. 
§  8024.  Very  slight  evidence  of  non-delivery  is  sufficient  to  throw  on  the  carrier  the  burden 
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of  proving  that  the  goods  were  delivered.  When  it  was  specified  that  goods  should  be  deliv- 
ered to  either  of  two  consignees,  the  owner,  in  an  action  for  non-delivery,  must  give  evidence 
to  show  that  they  were  not  delivered  to  either.    The  Falcon,  3  Blatch.,  64. 

g  302*>.  Loss  of,  or  injury  to,  goods  shipped,  when  proved,  casts  upon  the  carrier  the  burden 
of  showing  that  he  is  not  at  fault.  But  when  the  article  shipped  is  a  horse  or  other  live  stock, 
which  is  proved  to  have  been  delivered  to  the  carrier  in  good  health  and  condition,  and  to  have 
been  redelivered  to  the  shipper  in  a  sick  and  debilitated  condition,  but  without  any  fractures, 
wounds,  abrasions  or  other  external  or  visible  injury,  an  injury  is  not  shown  which  casts  the 
burden  on  the  carrier  to  exempt  himself.  The  shipper  must  show  some  injury  to  the  thing 
shipped  which  cannot  be  the  result  of  its  inherent  nature  or  defects.  Hussey  v.  The  Saragossa, 
8  Woods,  380. 

§  802 B.  If  goods  have  not  been  delivered  by  the  carrier  in  like  good  order  and  condition  as 
when  received,  the  burden  is  upon  him  to  exonerate  himself  from  liability.  The  Schooner 
Emma  Johnson,  1  Spr.,  527. 

§  3027.  If  goods  received  on  board  in  good  order  are  delivered  in  a  damaged  condition,  the 
burden  of  proof  is  upon  the  carrier  to  show  that  they  were  damaged  by  causes  for  which  the 
ship  is  not  responsible.     The  Ship  Zone,  2  Spr.,  19. 

§  8028.  If  a  cargo  received  on  board  in  good  condition  is  delivered  in  a  damaged  condition, 
the  burden  is  upon  the  master  to  show  that  the  injury  was  not  sustained  through  his  fault  or 
negligence.     Soule  v.  Rodocanachi,  Newb.,  504. 

§  802{>.  The  burden  is  upon  the  ship-owner,  in  a  libel  for  the  loss  of  goods  shipped,  to  prove 
the  consent  of  the  owners  of  the  goods  to  their  storage  on  deck.    The  Peytona,  2  Curt.,  21. 

§  8080.  In  a  suit  to  recover  the  value  of  goods  damaged  upon  a  voyage,  wliere  they  have 
been  shipped  under  a  bill  of  lading  in  the  usual  form,  making  a  loss  occasioned  by  the  ijerilsof 
the  sea  an  exception  to  the  undertaking  to  deliver  the  goods  safely,  the  burden  is  upon  the 
carriers  to  bring  themselves  within  the  exception.    Hooper  v.  Rathbone,  Taney,  519. 

§  8031.  The  burden  is  upon  the  common  carrier,  when  sued  for  the  loss  of  goods  shipped,  to 
prove  that  the  loss  was  occasioned  by  the  dangers  of  the  seas,  this  being  the  only  exception 
contained  in  the  bill  of  l^Eiding.    King  v.  Shepherd,  8  Story,  349. 

g  8082.  The  loss  of  goods  committed  to  a  carrier,  and  in  possession  of  his  servants,  i)uts  the 
burden  of  proof  upon  him  to  show  how  it  took  place,  and  that  it  was  not  by  their  fault,  but  in 
consequence  of  some  of  the  unavoidable  accidents  excepted  in  the  bill  of  lading.  'Bazin  r.  The 
Steamship  Company,  3  Wall.  Jr.,  239. 

§  8038.  The  injury  to  goods  shipped  being  proved,  it  is  incumbent  on  the  carrier  to  show 
that  it  was  caused  by  a  danger  excepted  in  the  bill  of  lading.  And  if  it  appear  that  it  was  in 
consequence  of  such  dangers,  then  it  devolves  upon  the  shipper  to  make  out  that  the  damage 
might  have  been  avoided  by  the  exercise  of  reasonable  care  and  skill  on  the  part  of  the  carrier. 
The  Cleveland,  Newb.,  221. 

§  8084.  Where  goods  are  shipped,  and  the  usual  bill  of  lading  is  given,  promising  to  deliver 
them  in  good  order,  the  dangers  of  the  seas  excepted,  and  they  are  proved  to  be  damaged,  the 
ontLS  probandi  is  upon  the  owners  of  the  vessel  to  show  that  the  injury  was  occasioned  by  one 
of  the  causes  excepted.  After  this  is  shown,  the  onus  probandi  becomes  shifted  upon  the 
shipper  to  show  that  the  injury  might  still  have  been  avoided  by  the  exercise  of  reasonable 
skill  and  attention.  The  Rocket,  1  Biss.,  354;  Richards  v,  Hanson,  1  Fed.  R.,  54;  Turner  r. 
Ship  Black  Warrior,  1  McAl.,  181;  Bearse  v.  Ropes,  1  Spr.,  331. 

^  B085.  If  goods  shipped  are  delivered  in  a  damaged  condition  at  the  end  of  the  voyage, 
and  the  damage  must  necessarily  have  accrued  in  the  course  of  the  voyage,  the  burden  is  de- 
volved upon  the  carriers  to  show,  in  order  to  excuse  themselves,  that  it  was  occasioned  by  one 
of  the  perils  of  navigation  within  the  exception  in  the  bill  of  lading.  Rich  v.  Lambert^  12 
How.,  347. 

§  8086.  Where  a  bill  of  lading  contains  an  exception  from  fire  risk  and  the  goods  are  in- 
jured by  fire,  the  burden  is  on  him  who  claims  damages  to  show  negligence  on  the  part  of  the 
boat.  Negligence  cannot  be  inferred  from  the  fact  that  the  boat  was  on  fire.  The  Buckeye, 
7  Biss.,  23. 

§  3087.  When  a  carrier  sets  up  in  defense  the  clause  in  the  bill  of  lading  "  dangers  of  navi- 
gation excepted,"  the  burden  is  on  him  to  show  that  the  loss  in  question  is  within  that  excep- 
tion and  that  usual  care  and  diligence  were  used  to  avoid  it.  Badgeley  v.  Schooner  Juniata 
Paton,*  1  Am.  L.  Reg.,  264. 

§  8088.  Where  the  plaintiff  grounds  his  right  of  action  upon  the  breach  of  common  ]aw 
duty  by  a  carrier,  the  burden  of  proving  such  breach  rests  upon  him.  Dixon  v,  Columbus  & 
Indianapolis  R'y  Co.,  4  Biss.,  137. 

§  8039.  If  goods  are  shipped  in  packages,  and  the  bill  of  lading  states  that  they  were  re- 
ceived in  good  order,  "contents  unknown,"  the  admission  as  to  the  condition  of  the  goods 
extends  only  to  the  external  condition  of  the  cases ;  and  if  the  evidence  on  the  part  of  the 
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carrier  lays  a  foundation  for  a  reasonable  inference  that  the  damage  resulted  from  an  imper- 
fection in  the  goods  when  packed  in  the  cases,  or  accrued  previously  to  their  being  shipped  on 
board,  the  burden  is  thrown  upon  the  shipper  to  rebut  this  inference.  Clark  v.  Barnwell,  19 
How.,  272. 

§  8040.  The  rule  that  the  burden  of  accounting  for  goods  lost  in  transit  devolves  on  the  car- 
rier does  not  apply  where  the  goods  are  received  for  transportation  beyond  the  terminus  of 
the  road  of  the  defendant,  and  the  loss  happens  after  the  defendant  has  delivered  the  gcxxls  to 
the  Dext  caiTitiT.    Dixon  v.  Columbus  &  Indianapolis  R*y  Co.,  4  Biss.,  137. 

§  8041.  In  an  action  against  a  carrier  for  loss  of  or  damage  to  goods  shipped,  the  burden  of 
proving  the  value  of  the  goods  is  upon  the  libelant.    The  Pacific,  Deady,  17. 

§  8043.  Where  cotton  was  received  on  a  vessel  under  a  bill  of  lading,  and  a  less  quantity  de- 
livered than  was  specified  therein,  the  burden  is  on  the  vessel  to  show  that  the  bill  was  signed 
for  goods  that  were  never  received.    Steamer  Saragossa,  2  Ben.,  544. 

§  8048.  The  words  in  a  bill  of  lading,  **  received  in  good  order  and  condition,"  accompanied 
by  the  clause  *'  weight  and  contents  unknown,"  are  an  admission  only  of  the  condition  of  the 
goods  as  visible  to  the  eye  or  apparent  from  handling ;  and  where  there  is  a  question  on  the  con- 
dition of  the  contents  of  the  casks  or  bales  not  so  apparent,  the  burden  is  on  the  shipper  to  show 
the  good  condition  of  the  contents  at  the  time  of  shipment.    The  Columbo,  8  Blatch.,  521. 

§  8044.  Where  a  bill  of  lading  admitted  that  casks  of  wine  were  received  on  board  in  good 
order,  and  it  appeared  that  some  of  the  wine  had  leaked  out  through  a  hole  in  the  cask,  the 
burden  was  on  the  vessel  to  show  that  the  hole  was  caused  by  a  defect  in  the  cask.  Bark 
Olbers,  8  Ben.,  148. 

}^  3045.  Negligence. —  In  an  action  for  injuries  alleged  to  have  been  received  on  a  highway 
through  the  negligence  of  the  town,  the  burden  is  upon  the  plaintiff  to  show  himself  free  from 
fault.    Hull  V,  Richmond,  2  Woodb.  &  M.,  837.    See  Torts. 

i^*  8046.  In  an  action  for  damages  for  injuries  alleged  to  have  been  received  through  the 
negligence  of  another,  contributory  negligence  is  a  defense  to  be  proved  by  the  defendant. 
Railroad  Company  v.  Gladmon,  15  Wall.,  401 ;  Knaresborough  v.  Belcher  Silver  Mining  Co.,  8 
Saw.,  446. 

^  8047.  In  an  action  by  a  passenger  for  injuries  received  from  the  upsetting  of  a  stage-coach, 
the  upsetting  of  the  coach  is  prima  facie  evidence  of  negligence ;  and  it  is  upon  the  defendant 
to  prove  facts  and  circumstances  which  go  to  reduce  the  ilamages,  or  to  excuse  him  from  lia- 
bility.   McKinney  v.  Neil,  1  McL.,  540;  Saltonstall  v.  Stockton,  Taney,  11. 

$S  8048.  In  an  action  for  an  injury  received  by  the  upsetting  of  a  stage-coach,  the  fact  that 
the  coach  was  upset  and  the  passenger  injured  is  prima  facie  evidence  of  negligence ;  and  the 
burden  is  upon  the  defendant  to  show  that  the  driver  was  a  person  of  competent  skill,  of  good 
habits,  and  in  every  respect  qualified  and  suitably  prepared  for  the  business  in  which  he  was 
engaged,  and  that  he  acted  on  the  occasion  with  reasonable  skill  and  with  the  utmost  prudence 
and  caution.    Stokes  v.  Saltonstall,  13  Pet.,  181. 

S  3049.  Where,  in  an  action  to  recover  for  injuries  to  a  passenger  alleged  to  have  been  re- 
ceived by  the  upsetting  of  a  stage-coach,  the  plaintiff  imputes  the  accident  altogether  to  the 
luisconduct  of  the  driver,  it  ia  incumbent  on  the  owners  to  prove  that  the  driver  possessed  and 
exercised  that  degree  of  skill  which  competent  drivers,  in  like  business,  usually  possess,  and 
ought  to  possess,  in  order  to  convey  the  passengers  with  safety  and  comfort ;  and  that  he  exer- 
crised  at  the  time  of  th6  accident  the  utmost  prudence  and  caution.  Saltonstall  v,  Stockton, 
Taney,  11. 

S^  80o0.  By  section  18  of  the  act  of  July  7,  1888,  when  a  passenger  upon  a  steamboat  is  in- 
jured by  the  explosion  of  a  boiler,  it  is  prima  facie  evidence  of  negligence,  and  it  is  incum- 
bent on  the  owners  to  prove  that  no  negligence  was  committed  by  those  in  their  employment. 
Steamboat  New  World  v.  King,  16  How.,  469. 

§  8051.  In  an  action  for  the  recovery  of  damages  for  an  injury  alleged  to  have  been  received 
tlirough  the  negligence  of  a  railroad  company,  where  the  plaintiff^s  evidence  does  not  tend  to 
Hhow  any  contributory  negligence  on  his  part,  it  is  not  error  to  instruct  the  jury  that  the  bur- 
den of  showing  contributory  negligence  is  on  the  defendant,  and  that  it  must  be  established 
by  a  preponderance  of  evidence.    Indianapolis  &  St.  Louis  R.  Co.  v.  Horst,  8  Otto,  291. 

g  3052.  Bottom-ry  bond. —  In  a  suit  upon  a  bottomry  bond,  the  burden  of  establishing  that 
there  were  other  funds  which  might  have  been  applied  for  the  purpose  of  making  the  repiiin^, 
or  that  they  might  have  been  obtained  uiM>n  the  personal  credit  of  the  owner,  is  upon  the 
owner  and  not  on  the  lender.    The  Ship  Fortitude,  3  Sunin.,  228.    See  Maritime  Law. 

}^  8058.  The  necessitiy  for  the  supplies  and  advances  for  which  a  bottomry  bond  is  given 

being  proved,  it  is  incumbent  upon  the  owners,  if  they  assert  that  the  supplies  and  advances 

could  have  been  obtained  upon  their  personal  credit,  to  establish  the  fact  by  competent  proof, 

unless  it  is  apparent  from  the  circumstances  of  the  case.     Tlu*  Ship  Virgin,  8  Pet.,  538. 

jS  8054.  To  support  a  bottomry  bond  the  creditor  must  show  that  the  master  acted  witliin 
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the  scope  of  his  authority  in  giving  it,  or,  in  other  words,  that  the  advances  were  made  for  re- 
pairs and  supplies  necessary  for  effectuating  the  objects  of  the  voyage,  or  the  safety  and 
security  of  the  ship ;  and  no  presumption  arises  that  they  could  have  been  procured  upon  any 
reasonable  terms,  with  the  credit  of  the  owner,  independent  of  such  hypothecation.  The 
Aurora,  1  Wheat.,  96. 

§  3055.  Embargo  bond. —  In  an  action  of  debt  on  an  embargo  bond,  where  the  unseaworthi- 
ness of  the  vessel  is  fatal  to  the  defense  relied  on,  if  the  vessel  begins -to  leak  and  to  show  her- 
self unfit  to  perform  the  voyage,  without  any  apparent  and  sufficient  cause,  the  presumption 
is  that  she  was  not  seaworthy  when  the  voyage  commenced,  and  the  person  who  affirms  her 
seaworthiness  must  prove  it  by  sufficient  evidence.  But  if  sufficient  cause  for  her  leaking  is 
shown,  as  the  existence  of  severe  weather,  the  burden  of  proof  is  thrown  upon  the  party  who 
afl^ms  that  she  was  not  seaworthy  when  the  voyage  began.  United  States  v,  Mitchel,  8 
Wash.,  95. 

§  8056.  Marine  Insnrance*— Sea  worthiness. —  In  a  suit  by  the  owners  of  a  vessel  against 
the  charterer  for  breach  of  covenant  of  the  charter-party  in  refusing  to  furnish  a  cargo,  where 
the  defense  is  that  the  vessel  was  unseaworthy,  the  burden  of  proving  seaworthiness  is  upon  the 
owners.    The  Vincennes,  8  Ware,  171.    See  §§  631,  910,  1806,  2894;  also  Insurance. 

§  3057.  Even  if  a  vessel  was  seaworthy  at  the  beginning  of  the  voyage,  there  is  no  pre- 
sumption that  a  necessity  for  repairs  arising  during  the  voyage  was  occasioned  by  a  peril  in- 
sured against.  The  burden  is  still  on  the  insured  to  prove  this,  in  an  action  on  an  insurance 
policy.    Bullard  r.  Roger  Williams  Ins.  Co.,  1  Curt.,  148. 

§  8058.  In  every  case  in  which  the  assured  seeks  to  recover  against  the  underwriters  for  re* 
pairs  made  by  the  master  during  the  course  of  the  voyage,  the  burden  is  upon  him  to  show, 
not  only  that  they  were  proper  and  necessary,  but  that  they  became  so  from  the  extraordinary 
perils  of  the  voyage,  within  the  policy.    Donnell  v.  Columbian  Ins.  Co.,  2  Sumn.,  866. 

§  8059.  Qn  the  question  of  the  seaworthiness  of  a  vessel,  as  between  the  insurers  and  the 
insured,  w)iere  a  rational  ground  is  laid  for  the  disability  of  the  vessel  to  perform  the  voyage, 
by  proof  of  severe  gales  to  which  she  was  exposed  on  the  voyage ;  and  more  especially  where 
the  former  condition  of  the  vessel  for  the  two  preceding  voyages  is  proved  to  be  that  of  a 
sound  and  seaworthy  vessel,  the  burden  is  thrown  upon  the  underwriters  to  prove  that  she 
was  unseaworthy  and  not  strong  enough  to  perform  the  voyage.  Watson  v.  Insurance  Co.  of 
North  America,  2  Wash.,  480. 

§  8060.  The  fact  that  the  application  for  a  policy  of  marine  insurance  does  not  contain  state- 
ments as  to  the  destination  of  the  vessel,  her  voyage  or  her  master^s  name,  is  not  evidence  that 
the  applicant  did  not  communicate  these  matters  or  answer  truly  all  questions  in  regard  thereto. 
It  is  for  the  issuer  of  the  policy  to  show  affirmatively  the  applicant's  misrepresentation.  Fd- 
son  V,  Mercantile  Ins.  Co.,  9  Blatch.,  201. 

g  8061.  In  an  action  against  underwriters  on  a  policy  of  insurance,  where  the  defenses  are 
set  up  of  misrepresentation,  negligent  navigation,  deviation,  and  unseaworthiness,  the  burden 
on  the  first  three  points  is  on  the  defendant,  but  as  to  unseaworthiness  it  is  on  the  plaintiff,  for 
the  existence  of  seaworthiness  at  the  commencement  of  the  voyage  is  a  condition  precedent  to 
the  attaching  of  the  policy.    Tidmarsh  v,  Washington  Insurance  Co.,  4  Mason,  489. 

§  8062.  In  an  action  upon  a  marine  policy,  the  burden  is  upon  the  plaintiff  to  show  that  the 
loss  arose  from  some  of  the  perils  mentioned  in  the  policy,  and  in  the  way  stated  in  the  decla- 
ration.   Hicks  V.  Fitzsimmons,  1  Wash.,  279. 

§  3068.  In  an  action  upon  an  open  policy  of  insurance  the  plaintiff  must  prove  his  interest 
and  the  value  of  it,  and  the  bill  of  lading  of  the  outward  cargo  is  no  proof  that  the  plaintiff 
was  interested  in  the  return  cargo.    Beale  v.  Pettit,  1  Wash.,  241. 

§  8064.  Negotiable  paper.—  The  holder  of  negotiable  paper,  who  took  it  before  it  was  due, 
is  not  bound  to  prove  that  he  is  a  bona  Jide  holder  for  value,  without  notice ;  for  the  law  will 
presume  that  in  the  absence  of  rebutting  proofs,  and  therefore  it  is  incumbent  upon  tiie 
defendant  to  establish  by  way  of  defense  satisfactory  proofs  of  the  contrary.  Swift  v.  Tyson, 
16  Pet.,  1.    See  Bills  and  Notes;  Bonds.    See,  also,  §§  260,  565,  941,  1710, 1859. 

g  3065.  Possession  of  a  negotiable  note  is  prima  facie  evidence  that  the  possessor  is  a  holder 
for  a  valuable  consideration,  and  he  is  not  bound  to  prove  by  other  evidence  that  he  is  a  bona 
fide  holder.    Welles  v,  Newberry,  4  McL.,  226. 

§  3066.  In  a  suit  by  the  drawee  of  a  bill  of  exchange  signed  and  indorsed  in  Uank  wiien  de- 
livered, against  the  drawer  or  indorser,  the  burden  is  upon  the  defendant  to  show  that  there 
was  an  agreement  in  conformity  with  which  the  blanks  were  to  be  filled  up,  and  that  its  terms, 
have  been  violated.    Davidson  v.  Lanier,  4  Wall.,  447. 

§  3067.  When  a  protested  bill  is  held  up  for  a  long  time  without  notice,  the  whole  cnuBpirh- 
bandi  is  thrown  upon  the  holder ;  he  must  prove  everything,  and  nothing  is  required  from  the 
drawer.    Hopkirk  v.  Page,  2  Marsh.,  20. 

§  8068.  A  note  upon  which  an  action  was  brought  against  an  indorser  was  to  be  disooontedl 
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by  a  bank  (the  plaintiffs),  and  was  originally  payable  at  sixty  days.  The  bank  refused  to  dis- 
count it  unless  made  payable  at  forty-five  days ;  whereupon  the  maker,  who  was  the  agent  of 
all  the  parties  in  the  management  of  the  joint  adventure,  the  raising  of  money  for  which  the 
note  was  made  and  discounted,  altered  the  note  accordingly,  and  it  was  discounted  for  the 
joint  benefit  of  the  maker  and  indorsers.  Held,  that  the  burden  of  proof  was  upon  the  plaint- 
iffs te  show  that  the  alteration  was  made  with  the  consent  or  approbation  of  the  defendant,  and 
his  knowledge  of  the  alteration  at  the  time  he  did  any  act  or  made  any  declaration  implying  a 
participation  in  the  discount ;  and  that  this  consent  or  approbation  was  not  to  be  inferred  from 
the  mere  fact  of  participation  in  the  discount.  Bank  of  Washington  v.  Way,  2  Cr.  C.  C,  249. 
g  SOiR^.  If  the  holder  of  a  bill  of  exchange  relies  on  any  legal  excuse  for  not  giving  notice 
of  dishonor  according  to  the  rules  of  law,  the  burden  is  upon  him  to  prove  it.  United  States 
V.  Barker,  4  Wash.,  464. 

1^  8070.  In  an  action  against  the  drawer  of  certain  checks,  lent  by  the  defendant  to  a  third 
person  for  his  accommodation,  and  purchased  by  the  plaintiff  of  a  broker,  the  contract  being 
osorious  under  a  law  authorizing  a  recovery  of  the  amount  lent  only,  the  burden  is  upon  the 
plaintiff  to  show  that  he  paid  more  for  the  checks  than  the  third  person  to  whom  they  were 
lent  is  proved  to  have  received,  if  he  would  recover  more  than  that  amount.  Hill  v,  Scott,  5 
Cr.  C.  C,  528. 

§  8071.  The  burden  of  proof  is  upon  a  party  diarging  the  note  of  an  individual  partner  to 
the  partnership  account,  to  show  the  assent  of  the  other  partner,  or  that  the  transaction  was 
for  the  joint  account  and  benefit.    Coote  v.  Bank  of  the  United  States,  8  Cr.  C.  C,  95. 

8  8072.  An  acknowledgment  by  a  party  that  he  indorsed  a  draft  drawn  by  the  defendant, 
the  draft  not  being  shown  to  him  at  the  time,  is  sufficient  to  throw  the  burden  on  the  other 
side  to  prove  that  there  were  other  drafts  drawn  by  the  defendant  and  indorsed  by  the  same 
party.     Hyer  o.  Smith,*  8  Cr.  C.  C,  438. 

g  8078.  Patents.—  In  an  action  under  the  patent  act  of  1798,  to  repeal  a  patent-right  on  the 
ground  that  it  was  obtained  surreptitiously,  evidence  that  the  defendant  refused  to  submit  his 
claim  to  arbitration  as  provided  by  the  kct,  and  that  he  subsequently  obtained  a  patent  after 
the  plaintiff  had  obtained  his,  is  not  conclusive  proof  that  his  patent  was  obtained  surrepti- 
tiously or  upon  false  suggestion.  The  burden  in  such  a  case  is  on  the  plaintiff  to  show  that 
the  patent  was  obtained  surreptitiously  or  upon  false  suggestion.  Stearns  v.  Barrett,  1  Mason, 
158.    See  Patents. 

§  8074.  Under  section  15  of  the  patent  act  of  1886,  it  is  not  for  the  alien  patentees  to  prove 
that  they  endeavored  to  sell  to  any  person ;  the  burden  is  on  those  who  seek  to  defeat  the  patent 
to  show  that  the  patentees  unreasonably  failed  to  sell  after  application  made  to  them.  Tatham 
V.  Lowber,  2  Blatch.,  49. 

§  8075.  The  law  does  not  favor  the  forfeiture  of  an  invention  bj  abandonment,  and  the 
burden  of  proving  abandonment  beyond  reasonable  doubt  is  on  him  who  seeks  to  obtain  the 
benefit  of  it.    Mcdormick  v.  Seymour,  2  Blatch.,  256. 

§  807II.  If  an  infringer  has  improved  the  machine,  and,  when  sued  by  the  owner  of  the  pat- 
ent, claims  a  part  of  the  profits  as  due  to  his  improvement,  the  burden  of  showing  the  amount 
of  such  profits  rests  upon  him.    Carter  v.  Baker,  1  Saw.,  512. 

§  8077.  Miscellaneons. —  When  the  seal  of  a  corporation  is  attached  to  a  mortgage,  the  pre- 
sumption is  that  it  is  rightfully  there.  But  when  it  is  proved  that  neither  the  president,  nor 
the  seoi'etary  pro  tern.,  who  signed  the  mortgage,  nor  the  regular  secretary,  who  was  the  right- 
ful custodian  of  the  seal,  had  any  knowledge  of  the  way  in  which  the  mortgage  became  sealed, 
the  burden  is  upon  the  holder  of  the  mortgage  to  show  that  the  seal  was  rightfully  and  prop- 
erlyaffixed.    Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black,  715. 

§8078.  Directors  de  facto  of  a  corporate  body  are  to  be  considered  prima  facie aa  directors 
de  jure^  and  in  a  suit  by  the  corporation  to  recover  unpaid  subscriptions,  it  is  not  incumbent 
on  the  plaintiff  to  prove  that  the  managers  were  elected  by  a  majority  of  votes.  Rockville  ft 
Washington  Turnpike  Road  v.  Van  Ness,  2  Cr.  C.  C,  449. 

§  8079.  Where  the  validity  of  a  deed  depends  upon  an  act  in  pais,  a  party  claiming  under 
it  is  bound  to  prove  the  performance  of  the  act.    Tolmie  v.  Thompson,  8  Cr.  C.  C,  123. 

g  8080.  The  burden  is  upon  the  vendor,  who  claims  against  creditors  of  the  vendee,  to  show 
that  the  sale  was  conditional  upon  the  payment  of  the  purchase  money,  and  no  title  was  to 
pass  until  payment,  if  he  claims  such  to  be  the  fact.    In  re  Binford,  8  Hughes,  295. 

%  8081.  The  burden  of  proving  adverse  possession  for  the  period  of  limitation  is  upon  the 
party  ailing  it.    Orosholz  v,  Newman,  21  Wall.,  481. 

g  8082.  Where  the  right  of  a  releasor  of  his  interest  in  a  tract  of  land  to  enter  upon  it 
exists,  under  the  deed  and  a  contemporaneous  agreement,  only  in  case  the  releasee  shall  fall 
to  perform  the  conditions  and  stipulations  of  the  contract,  and  an  entry  by  him  is  sought  to 
be  enjoined  in  equity,  the  burden  is  upon  him  to  show  that  his  entry  is  justifiable.  Marble 
Otfupany  v.  Ripley,  10  Wall.,  889. 
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$  8083.  In  an  action  for  brench  of  covenant,  where  the  covenants  in  the  apn'^ement  are  dr- 
pendcnt  or  concurrent,  the  burden  of  proof  is  upon  plaintiff  to  prove  performance,  or  an  offi*r 
to  perform  the  covenants  on  his  part.     Goodwin  v.  Lynn,  4  Wash.,  714. 

§  3084.  Tj  maintain  an  action  upon  a  conditional  acceptance,  the  plaintiff  must  prove  a 
performance  of  the  condition.     Read  i\  Wilkinson,  2  Wash.,  514. 

§  3085.  Where  a  vendor  agrees  to  ship  goods  of  a  certain  quality  as  soon  as  possible,  and 
sues  the  purchaser  because  the  goods  sent  are  not  accepted,  the  burden  is  upon  the  plamtiff  to 
tiliow  that  he  has  complied  with  the  contract,  not  only  with  res]3ect  to  the  time  of  shipment, 
but  also  as  to  the  quality  of  the  goods.     Pope  v.  Filley,  3  McC,  190. 

^  HOSft.  Where  laborers  are  hired  to  assist  the  crew  in  lading  the  vessel,  and  it  appears  that 
goods  have  been  embezzled  from  a  box  during  the  lading,  the  crew  are  prima  facie  responsi- 
ble ;  and  in  a  suit  for  wages,  where  they  are  sought  to  be  charged  with  the  loss  occasioned  by 
the  embezzlement,  the  burden  is  upon  them  to  show  that  it  was  committed  by  persons  not  of 
the  crew.    Marines  v.  Ship  Kensington,  1  Pet.  Adm.,  239. 

§  3087.  Where  it  is  claimed  that  goods  shipped  were  injured  in  consequence  of  the  unsea- 
worthiness of  the  vessel,  the  fact  that  she  put  into  an  intermediate  port  from  necessity  on  ac- 
count of  unseaworthin  \ss  casts  upon  the  owner  the  burden  of  showing  that  this  deficiency 
was  removed  when  she  departed.    The  Bark  Gentleman,  Olc,  110. 

8  3088.  Although  a  mere  suspicion,  not  resting  on  strong  circumstances,  unexplained,  should 
not  be  permitted  to  outweigh  positive  t'^^-i'  uony  in  giving  effect  to  a  penal  statute,  yet,  a 
party  who  sets  up  vis  major  as  an  excuse  must  make  out  the  excuse  so  as  to  leave  no  reason- 
able doubt  of  his  innocence.     Brig  Struggle  v.  United  States,  9  Cr.,  71. 

g  3089.  When  a  foreign  merchant  sends  an  account  current  to  another  residing  in  this 
country,  between  whom  there  are  mutual  dealings,  and  he  keeps  it  two  years  without  any 
objections,  it  shall  be  deemed  a  stated  account,  and  bis  silence  and  acquiescence  shall  bind 
him,  so  far  at  least  as  to  cast  upon  him  the  ontis  prcibandi.    Freeland  t\  Heron,  7  Cr.,  147. 

§  30^0.  As  against  the  owner,  the  burden  is  upon  the  town  to  prove  a  dedication  of  land. 
This  proof  should  be  clear  and  cogent,  and  when  it  consists  of  ccoual  disjointed  conversations 
and  remarks,  it  should  be  closely  scrutinized,  and,  unless  in  harmony  with  the  established 
circumstances  of  the  case,  but  litUe  heeded.    Lownsdale  v.  City  of  Portland,  Deady.  39. 

§  3091.  Where  one  who  can  neither  read  nor  write  denies  that  he  understood  his  deed  to 
have  the  effect  apparent  on  its  face,  it  is  for  the  persoti  who  took  the  deed  from  him  and  is 
seeking  to  enforce  it  against  him  to  show  that  he  fully  understood  its  import.  Selden  v. 
Myers,  20  How.,  506. 

§  8092.  A  vessel  apparently  Spanish,  but  whose  national  character  was  not  distinctly  proved, 
was  captured  by  two  privateers  from  Buenos  Ayres,  and  a  prize  crew  put  on  board.  Members 
of  this  crew  killed  the  prize-master,  and  were  indicted  for  murder  committed  on  the  seas. 
There  was  no  proof  who  were  the  owners  of  the  privateers,  nor  where  they  resided,  nor  what 
were  the  sl^ips*  papers,  nor  where  or  at  what  time  they  were  equipped  for  war.  They  were 
built  at  Baltimore,  and  the  crews  consisted  chiefly  of  Englishmen,  Frenchmen  and  Americans, 
the  captains  l)eing  both  domiciled  at  Baltimore.  It  was  held  that,  under  these  circumstances, 
the  burden  of  proving  the  national  character  of  the  vessel  on  w^hich  the  crime  was  committed 
was  on  the  prisoners.     United  States  v.  Holmes,  5  Wheat.,  41*2. 

§  3093.  In  Alabama  a  garnishee  who  sets  up  a  claim  to  the  property  in  his  hands  must  prove 
the  bona, fides  of  his  claim  if  it  is  derived  from  the  debtor  after  the  origin  of  the  creditors  de- 
mand.   Williams  v.  Hill,  19  How.,  246. 

§  3094.  The  return  of  the  commissioners  at  an  election  for  mayor  of  the  city  of  Washington 
18  priwa  facie  evidence  that  the  votes  were  good,  and  throws  the  burden  of  proof  upon  the 
relator  to  show  that  bad  vot^s  were  given  for  the  person  returned  as  duly  elected.  United 
States  V,  Carbery,  2  Cr.  C.  C,  358. 

g  8095.  The  defendant  having  offered  to  prove  that  he  had  paid  a  bond  of  the  testator,  it 
was  held  that  he  need  give  only  prima  facie  evidence  of  the  debt.  Fairfax  v,  Fairfax,  2  Cr. 
C.  C,  25. 

§  3096-  In  an  action  to  set  aside  a  collector's  sale  of  land  for  taxes,  it  is  incumbent  on  the 
vendee  to  show  the  authority  to  sell,  and  also  to  show  that  the  land  was  liable  for  the  whole 
sum  for  which  it  was  sold.    Stead  r.  Course,  4  Cr.,  403. 

§  8097.  Where  proof  of  identity  has  been  given,  the  proof  in  rebuttal  must  be  utterly  irreo 
oncilable  with  it,  in  order  to  prevail.  The  burden  of  proof  is  on  the  party  who  claims  that 
which  is  in  the  possession  of  another.     Stansbury's  Case,  1  Crabbe,  243. 

§  3098.  Property  in  a  slave  is  to  be  established  by  the  usual  rules  of  evidence.  Undisturbed 
possession  is  evidence  of  ownership,  and  the  burden  is  on  him  who  is  not  in  possession.  Jolui- 
son  V.  Tompkins,  1  Bald.,  577. 

g  3099.  In  debt  on  bond  upon  the  issue  of  payment,  the  burden  is  on  the  defendant,  and  the 
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plainiiff  nee<i  not  prwluce  the  original  bond  at  the  trial.  Darlington  v,  Oroveman,  1  Cr.  O. 
C,  418. 

§  3100.  In  an  action  against  one  who  has  published,  under  the  form  of  a  privileged  oomrau- 
nication,  matter  claimed  to  be  libelous,  the  burden  is  on  the  plaintiff  to  show  malice.  White 
V.  Nicholls,  3  How.,  266. 

g  8101.  A  sale  of  a  vessel  by  her  master,  virtute  officii,  is  not  conclusive,  and  when  revieweii, 
the  burden  of  proof  is  on  the  purchaser  to  show  as  against  the  former  owner  thivt  the  sale  was 
both  bona  fide  and  necessary.    The  Henry,  Bl.  &  How.,  465. 

§  310:?.  In  order  to  charge  a  surety  for  the  default  of  his  principal,  a  public  officer,  in  not 
accounting  for  money  in  the  officer's  hands,  it  must  appear  that  such  money  came  into  his  poa- 
Beesion,  either  in  fact  or  in  judgment  of  law,  at  a  time  previous  to  the  expiration  of  his  term 
of  office.    Bryan  v.  United  States,  1  Black,  140. 


XXIIL  Pleading  and  Evidence. 

§  3103.  General  rule.— The  proofs  must  be  according  to  the  allegations  of  the  jMirties;  and 
if  they  go  to  matters  not  within  the  allegations,  the  court  cannot  act  upon  them  as  a  ground 
for  its  decision.    Harrison  v.  Nixon,  9  Pet.,  483.    See  §.i  1812,  2993,  8246. 

§  8104.  The  rule  is  well  settled  that  the  allegations  and  proofs  must  coincide,  and  that  the 
court  cannot  look  outside  of  the  pleadings  to  consider  evidence  not  in  accordance  with  the 
issues  made  by  the  parties.    The  Morton,  1  Brown,  137. 

§  8105.  There  must  be  in  the  pleadings  allegations  broad  enough  to  cover  any  evidence  that 
is  offered,  otherwise  it  is  inadmissible.     Nesmith  r.  Calvert.  1  Woodb.  &  M.,  34. 

§  8106.  No  decree  can  be  founded  upon  evidence  of  matters  not  in  issue.  Bradley  v.  Con- 
verse,* 4  Cliff.,  366. 

§  8107.  The  requirement  that  the  proofs  must  correspond  with  the. allegations  in  the  declara- 
tion is  fulfilled  if  the  substance  of  the  declaration  is  proved.  The  purpose  of  the  rule  is  that 
the  opposite  party  may  be  fairly  apprised  of  the  specific  nature  of  the  questions  involved  in  the 
issue.     Nash  vl  Towne,  5  Wall.,  689. 

g  8108.  Evidence  which  would  be  inadmissible  as  evidence  in  chief,  because  varying  from 
the  petition,  may  be  admissible  in  rebuttal.    Zacharie  t\  Franklin,  12  Pet.,  151. 

g  8109.  There  can  be  no  proofs  offered  of  facts  not  put  in  issue.  Taylor  t\  Luther,  2  Sumn., 
238. 

§  81 10.  Evidence  offered  under  a  count  which  is  afterwards  withdrawn  is  not  in<»onripetent 
if  it  is  relevant  to  any  count.    United  States  v.  Biebusch,  1  McC,  42  (J;^  2601-6). 

$S  8111.  If  a  party  has  no  opportunity  to  show  an  estoppel  by  pleading,  he  may  exhibit  the 
matter  thereof  in  evidence  on  the  trial,  under  any  issue  which  involves  the  fact,  and  both  the 
court  and  the  jury  are  bound  thereby.  Philadelphia,  Wilmington,  etc.,  R  Co.  r.  Howard,  18 
How.,  807. 

§  8112.  Illnstratlons  of  general  rale.— If  the  validity  of  a  location,  averred  in  a  bill  in 
equity,  depends  on  extrinsic  facts  to  be  proved  in  the  cause,  evidence  on  the  point  cannot  be 
considered  unless  the  validity  of  the  location  is  put  in  issue.    Crocket  v.  Lee,  7  Wheat.,  522. 

§  8118.  Where  an  answer  sets  up  the  dismission  of  a  bill  fllod  previously,  by  the  complain- 
ants against  the  defendants,  for  the  same  relief,  this  is  distinct  affirmative  matter  and  must 
be  proved  or  it  can  have  no  effect.  The  confirmation  in  the  previous  case  of  an  auditor*s  report 
is  conclusive  in  this  case.    Bank  of  United  States  v.  Beverly,  1  How.,  134. 

§8114.  Evidence  will  not  be  admitted  to  prove  a  consideration  different  from  that  alleged. 
Watson  V.  Dunlop,  2  Cr.  C.  C,  14. 

g  8115.  On  a  bill  to  redeem  mortgaged  premises,  where  the  answer  of  the  defendant  asserts 
a  mortgage  title  in  the  whole  premises,  he  cannot  set  up  in  evidence,  on  a  collateral  inquiry 
before  the  master,  that  the  mortgage  was  but  of  a  moiety  of  the  estate.  Gordon  v.  Lewis,  2 
Sumn.,  143. 

§$8118.  Whenever  time  is  material,  either  in  matters  of  contract  or  tort,  the  plaintiff  is  con- 
fined in  liis  evidence  to  the  time  state:!  in  the  declaration.  Thus,  where  a  declaration  for  the 
infringement  of  a  patent  alleges  the  infringements  to  have  taken  place  within  a  (;ortiiin  time, 
the  proof  murt  be  confined  to  the  time  as  alle.:?ed.    Eastman  v.  Bodfish,  1  Story,  528. 

g  811  7.  Evidence  not  tending  to  support  the  issue  tendered  by  the  party  offering  it  is  not 
competent.  Thus,  in  an  action  against  a  firm  as  acceptors  of  a  check,  where  the  making  and 
accei)ting  of  the  check  is  the  only  issue  tendered  by  the  defendants,  evidence  as  to  whether 
the  chcK;k  was  for  the  private  benefit  of  the  member  who  accepted  it  in  the  firm  name,  and 
whether  the  plaintiffs  knew  the  fact,  is  incompetent.     Bank  of  Commerce  v.  Selden,*  1  Minn., 
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§  8118.  A  declaration  alleging  a  sale  of  flour,  stored  at  Neenah,  under  an  agreement  that  the 
defendants,  on  the  request  of  the  plaintiffs,  after  navigation  at  Neenah  aforesaid  should  open 
in  the  spring  of  1863,  and  a  reasonable  time  before  the  31st  of  May,  1863,  would  procure,  fur- 
nish or  provide  a  steamer  on  which  to  ship  said  flour,  and  ship  the  same  to  the  plaintiffs  at 
Boston,  and  deliver  the  same  on  board  such  steamer  free  of  charge  to  the  plaintiffs,  to  be  trans- 
ported in  the  ordinary  manner  of  transportation,  was  held  to  be  supported  by  a  letter  and  bill 
of  sale,  dat«d  in  February,  1863,  and  stating  that  the  flour  was  stored,  and  was  sold  free  on 
board  steamer  at  Neenah,  since  the  contract  was  executed  in  midwinter,  when  navigation  was 
closed,  and  both  parties  knew  that  the  flour  could  not  be  transported  till  spring,  and  the  plain 
inference  was  that  it  was  to  remain  in  the  store-house  where  it  was  until  spring  navigation 
opened,  and  delivered  on  board  the  steamer  before  spring  navigation  closed,  which  was  the 
81st  of  IViay.    Nash  v,  Towne,  5  Wall.,  689. 

§  8119.  Bnles  of  court. —  A  rule  of  court  declaring  that  it  shall  not  be  necessary  for  the 
plaintiff  to  prove  the  execution  of  the  bond,  bill  or  note,  in  an  action  thereon,  unless  the  de- 
fendant shall  file  his  plea  and  affidavit  denying  the  execution,  is  a  proper  rule  and  within  the 
power  of  the  court.    Mills  v.  Bank  of  United  States,  11  Wheat.,  431. 

§  3120.  In  cases  where  the  demand  is  not  for  money,  and  the  nature  of  the  action  does  not 
require  the  value  of  the  thing  demanded  to  be  stated  in  the  declaration,  it  is  the  practice  of 
the  supreme  court  and  of  the  other  courts  of  the  United  States  to  allow  the  value  to  be  given 
in  evidence.     Ex  parte  Bradstreet,  7  Pet.,  634. 

§  8121.  In  equity  the  court  is  confined  to  the  issues  made  by  the  pleadings,  and  proofs  with- 
out the  requisite  allegations  are  unavailing.    Rubber  Company  v.  Goodyear,  9  Wall.,  788.    See 

xvn,  xxxn. 

§  8122.  In  chancery,  as  well  as  at  law,  the  proofs  must  correspond  with  the  allegations  in 
the  pleadings.  Thus,  where  the  assignee  of  a  patent  sues  to  restrain  the  defendant  from  using 
the  patented  machine,  and  the  defendant  sets  up  a  license,  the  plaintiff  cannot  show  an. 
abandonment  of  such  license  by  the  defendant  without  a  statement  to  that  effect  in  his  biU. 
Wilson  t\  StoUey,  4  McL.,  275. 

§  8128.  In  equity  cases  the  allegations  and  proofs  must  agree,  and  the  court  can  consider 
only  what  is  put  in  issue  by  the  pleadings.  Averments  without  proofs  and  proofs  without 
averments  are  alike  unavailing.    Washington  Railroad  v,  Bradleys,  10  Wall.,  299. 

§  8124.  In  equity  the  proofs  must  coincide  with  the  allegations.  If  the  plaintiff  sets  up 
title  under  a  will,  he  cannot,  in  his  proofs,  rely  upon  a  codicil  not  mentioned  in  his  bilL  Lang- 
don  V.  Goddard,  2  Story,  267. 

g  8125.  A  party  is  not  allowed  to  state  one  case  in  a  bill  or  answer  and  make  out  a  different 
one  in  the  proofs.  The  allegata  and  probata  must  agree ;  the  latter  must  support  the  former. 
If  the  answer  puts  the  defendant's  case  upon  a  contract  of  purchase,  the  proofs  cannot  put  it 
upon  a  conveyance.    Boone  v.  Chiles,  10  Pet.,  177. 

§  8126.  Where  the  amendments  to  a  bill  in  equity  harmonize  perfectly  with  the  allegations 
of  the  ansY^er,  it  is  of  no  consequence  to  the  defendants  that  some  testimony  on  the  part  of  the 
plaintiffs  may  be  in  conflict  with  the  amendments,  when  such  testimony  does  not  sustain  the 
allegations  of  the  answer.    Battle  v.  Mutual  Life  Ins.  Go.  of  New  York,  10  Blatch.,  417. 

g  8127.  The  decree  of  a  court  of  equity  must  be  according  to  the  allegata,  as  well  as  the 
probata,  and  if  the  defendant  prove  matter  not  alleged,  which  would  be  a  good  defense,  the 
court  will  not  found  its  decree  upon  it,  because  the  plaintiff  is  not  bound  to  introduce  proof 
on  that  point  and  is  not  expected  to  be  prepared  to  answer  it.  Robinson  v.  Cathcart,  3  Cr.  C. 
C,  877. 

g  8128.  Where,  according  to  the  practice,  a  bill  of  particulars  is  treated  as  a  part  of  the  deo- 
laration,  and  the  bill  states  the  claim  of  the  plaintiff  to  be  two  promissory  notes  particularly 
described,  it  is  not  competent  for  him  to  give  evidence  of  and  recover  upon  the  pre-existing 
debt  or  original  consideration.    Bank  of  United  States  v,  Lyman,  1  Blatch.,  297. 

§  8129.  In  admiralty. —  No  evidence  is  admissible  in  admiralty  which  is  not  in  proof  of  facts 
put  in  issue  by  the  pleadings.    The  Schooner  Boston  and  Cargo,  1  Sumn.,  829.    See  §§  698, 132^ 

§  3180.  In  admiralty  the  proofs  cannot  avail  the  parties  further  than  they  correspond  witli 
the  allegations,  and  all  evidence  not  brought  within  the  fair  and  reasonable  scope  of  the  plead- 
ings will  be  disregarded.    The  Steamboat  Rhode  Island,  01c. ,  505. 

^  8131.  In  admiralty,  all  evidence  not  brought  within  the  fair  and  reasonable  scope  of  the 
pleadings  will  be  disregarded.  Naugatuck  Navigation  Co.  v.  Steamboat  Rhode  Island,*  6  N. 
Y.  Leg.  Obs.,  12. 

§3182.  A  defendant  in  a  suit  in  admiralty  who  neither  excepts  to  nor  answers  the  libel, 
cannot  offer  any  evidence  in  his  behalf.  But  if  it  appears  that  he  has  neglected  this  on  account 
of  4iis  ignorance  of  the  practice  of  the  court,  the  court  may  permit  his  counsel  to  make  sug- 
gestions and  offer  proper  evidence  in  the  interest  of  justice  as  amicus  curUe.  The  David  Pratt^ 
1  Ware,  495. 
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g  3133.  Assanlt.—  On  plea  of  not  guilty  in  assault  and  battery,  the  plaintiff  is  not  bound  to 
prove  that  the  defendant  made  the  first  assault ;  but  to  suppoit  the  plea  of  son  assatUt  dememef 
the  defendant  must  prove  that  the  plaintiff  made  the  first  assault.  Stevens  v,  Lloyd,*  1  Cr.  C. 
C,  124. 

§8134.  Assnmpsit. —  Evidence  that  the  defendant  boarded  and  lodged  at  the  plaintiff's 
house  six  months  cannot  be  given,  either  under  indebitatus  assumpsit  for  matters  properly 
chargeable  in  account,  according  to  an  account  therewith  filed,  where  none  is  filed ;  or  general 
indebitatus  assumpsit  for  goods  sold  and  delivered ;  or  quantum  meruit  for  goods  sold  and  de- 
livered; or  common  money  counts;  or  insimul  computassit.  Semmes  u.  Lee,  8  Cr.  C.  C,  489. 
g  3185.  It  seems  that  evidence  may  be  given  upon  a  count  in  indebitatus  assumpsit  for  mat- 
ters properly  chargeable  in  account,  **  as  by  a  particular  account  thereof  lierewith  into  court 
exhibited  appears,'*  when  no  such  account  is  in  fact  exhibited,  where  the  defendant  has  pleaded 
non  assumpsit  to  all  the  counts.     Ibid. 

§  8186.  An  account  proved  to  have  been  for  a  considerable  time  in  the  defendant's  posses- 
sion, and  evidence  that  in  conversation  with  the  witness  the  defendant  did  not  object  to  the 
items,  except  that  he  was  charged  by  the  plaintiff  with  daily  board  for  a  part  of  the  time, 
when  he  ought  to  have  been  charged  with  yearly  board  only,  will  not  support  insimul  con^ 
putassitf  but  is  good  evidence  upon  a  count  for  goods  sold  and  delivered,  so  far  as  it  consists  of 
charges  of  that  kind,  and  also  upon  indebitatus  assumpsit  for  matters  properly  chargeable  in 
account.     Ibid. 

§8187.  On  assumpsit  and  non  assumpsit  the  record  of  a  former  judgment  between  the 
same  parties  upon  the  same  cause  of  action  may  be  given  in  evidence.  Ridgway  v.  Ghequier,* 
1  Cr.  C.  C,  87. 

g  818s.  Upon  a  count  in  indebitatus  assumpsit  for  a  certain  sum  for  work  and  labor,  there 
must  be  proof  of  an  express  promise  to  pay  a  certain  sum.  Farrell  v.  Elnapp,*  1  Cr.  CTS^ 
181;  Krouse  v.  Deblois,*  1  Cr.  C.  C,  138;  Rambler  v.  Cheat,*  1  Cr.  C.  C,  167. 

g  3189.  In  indebitatus  assumpsit  for  work  and  labor  done,  the  plaintiff  may  give  evidence 
of  a  special  agreement  according  to  which  the  work  was  performed.  Pipsioo  v.  Bontz,  8  Cr. 
C.  C,  425. 

§  8140.  In  assumpsit  against  the  indorser  of  a  note,  the  court  refused  to  receive  evi- 
dence of  work  and  labor  done  by  the  maker  for  the  plaintiff  on  account  of  the  note,  because 
the  account  should  be  filed  or  pleaded.    Whetcroft  v.  Burford,  2  Cr.  C.  C,  96. 

g  8141.  Under  a  plea  of  non  assumpsit  to  an  action  on  a  promissory  note,  the  defendant  can- 
not give  evidence  to  prove  that  he  has  sustained  damages  by  the  breach  of  the  plaintiff^s  war^ 
ranty  in  the  contract  upon  which  the  note  was  given.    Cheongwo  v,  Jones,  8  Wash.,  859. 

§  8142.  In  assumpsit  upon  a  promissory  note,  the  record  of  a  former  judgment  may  be  given 
in  evidence  under  the  general  issue;  and,  it  seems,  without  notice  of  the  special  matter. 
Wbitaker  v.  Bramson,  2  Paine,  209. 

g  8148.  In  actions  of  assumpsit ,  and  on  the  case,  a  former  recovery  may  be  given  in  evidence 
without  being  pleaded  in  bar.  But  it  must  be  shown  that  the  matter  in  dispute  is  the  same.  If 
the  action  is  on  a  bill,  and  the  declaration  in  a  former  suit  describes  the  bill  sued  on  exactly, 
the  burden  is  thrown  upon  the  plaintiff  to  prove  another  bill  of  the  same  tenor,  date  and  sum. 
Lonsdale  t;.  Brown,  4  Wash.,  86. 

§  8144.  Under  the  plea  of  non  assumpsit,  the  defendant  may  offer  evidence  that  the  instru- 
ment sued  on  was  given  upon  a  usurious  contract.     Andrews  v.  Pond,  13  Pet.,  65. 

§  8145.  In  an  action  by  a  builder  upon  a  contract  for  building  a  house,  the  defendant  may, 
under  a  plea  of  non  €issumpsit,  prove,  in  reduction  of  the  contract  price  sued  for,  an  imperfect 
and  unfaithful  performance,  and  injurious  consequences  resulting  therefrom.  Van  Buren  v, 
Digges,  11  How.,  461. 

S  3140.  A  copartnership  of  the  plaintiff  with  another  may  be  proved  under  non  assumpsit; 
but  if  the  defendant  is  sued  alone,  and  relies  upon  a  jwirtnership  with  another,  he  must  plead 
it.     Coffee  v.  Eastland,*  1  Cooke  (Tenn.),  159. 

§8147.  A  partnersliip  debt  ftiay  be  given  in  evidence  to  support  an  assumpsit  by  one  alone 
laid  in  the  declaration.    Edmondson  v.  Barrell,  2  Cr.  C.  C,  228. 

g  814H.  In  assumpsit  for  goods  sold  and  delivered  the  defendant  may  prove  a  partnership 
between  the  plaibtiff  and  a  witness  by  the  witness  himself.  On  an  indebitatus  count  "for 
matters  properly  chargeable  in  account  as  by  a  particular  account  thereof,  herewith  brought 
into  court  may  more  fully  appear,"  no  account  being  filed,  the  words  **  as  by  a  particular 
account,"  etc.,  referring  to  the  account  as  annexed,  may  be  rejected,  and  evidence  of  money  lent 
be  shown  under  the  count.    Lovejoy  r.  Wilson,  1  Cr.  C.  C,  102. 

§  8149.  In  assumpsit,  where  the  defendant  had  pleaded  in  abatement  that  the  promise,  if 
any,  was  made  by  him  jointly  with  his  partner,  the  jury  were  instructed  that  upon  this  issue 
the  defendant  need  not  prove  that  the  plaintiff  knew  of  a  partnership  between  the  defendant 
and  any  other  person.    Norwood  v.  Sutton,  1  Cr.  C.  C,  827. 
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§  8150.  In  assumpsit  for  work  and  lal>or,  the  plaintiff  cannot  give  evidence  of  the  mutual 
dealings  and  accounts  between  the  parties,  under  the  general  replication  to  the  plea  of  limit- 
ations.   It  must  be  stated  in  the  replication.     Clarke  t\  May  field,  3  Cr.  C.  C,  353. 

g  8151.  Contracts,  illegralitj,  etc.— The  illegality  of  a  contract  sued  on  may  be  shown,  no 
matter  wiiat  the  state  of  the  pleadings.  Oscanyan  v.  Arms  Company,  13  Otto,  261.  See 
§g  513,  870,  1700. 

§  315^.  In  an  action  of  assiimpsit  in  the  circuit  court  of  the  United  States  to  recover  com- 
missions which  it  was  alleged  the  defendant  had  agreed  to  pay  to  the  plaintiff  for  his  services 
in  effecting  a  sale  of  arms  to  the  Turkish  government,  evidence  of  the  illegality  of  the  con- 
tract was  held  admissible  under  the  general  issue,  although  the  plea  was  filed  after  the  passagt^ 
of  the  practice  act  of  June  1. 1872,  requiring  the  pleadings  to  conform  to  the  pleadings  in  like 
causes  in  the  state  courts,  and  such  evidence  would  not  be  admissible  under  such  a  plea  in  the 
courts  of  the  state,  the  practice  not  having  in  fact  been  changed  to  suit  the  practice  act  at  the 
time  the  plea  was  filed.    Oscanyan  v.  Winchester  Repeating  Arms  Co.,  15  Blatch.,  79. 

§  8158.  Where  a  bill  charges  fraud  in  the  inception  of  the  contract  only,  subsequent  trans- 
actions cannot  be  inquired  into  other  than  as  relating  to  the  fraud  as  charged.  Bank  of 
United  States  v.  Lee,  13  Pet.,  107. 

§  8154.  In  an  action  against  a  coal  company  for  failure  to  deliver  ooal  according  to  contract, 
letters  written  by  the  president  of  the  company  containing  his  private  instructions  to  and 
correspondence  with  the  local  agent  of  the  company  at  the  place  of  delivery  cannot  be  re- 
ceived in  evidence,  the  particular  reasons  or  motives  of  the  company  in  not  furnishing  the  coal 
not  being  in  issue.     Grand  Tower  Company  r.  Phillips,  23  Wall.,  471. 

§  8155.  Where  a  party  sells  g  ods  to  one  whom  he  alleges  to  be  the  agent  of  a  quartermas- 
ter, and  all  of  the  allegations  of  the  petition  are  traversed,  he  must  prove  the  appointment  of 
both  the  quartermaster  and  his  agent.     (Jalkins'  Case,*  1  Ct.  CI.,  882. 

§  3156.  Special  and  general  coniits.—  A  si)ecial  agreement  executed  may  be  given  in  evi- 
dence under  general  counts.     Bank  of  Columbia  t\  Patterson,  7  Cr.,  299. 

§8157.  In  cases  where  there  are  general  and  spec*ial  counts  in  a  declaration,  and  the  evidence 
does  not  support  the  special  counts,  the  plaintiff  is  allowed  to  apply  the  same  evidence  in  sup- 
port of  the  general  counts.  And,  on  a  paiity  of  reasoning,  the  defendant  should  be  permitted 
to  give  in  evidence,  upon  the  plea  of  non  assumpsit,  the  same  facts  which  have  been  adjudged 
inapplicable  to  special  pleas,  but  which  might  have  been  received  on  the  general  plea,  if  the 
special  pleas  had  not  been  pleaded.    Levy  v.  Gadsby,  8  Cr.,  180. 

§  8158.  Where,  in  an  action  of  assumpsit,  a  verdict  in  favor  of  the  plaintiffs  was  rendered 
generally  upon  the  declaration,  consisting  of  special  and  general  counts,  that  verdict  will  not 
operate  as  an  estoppel  on  the  defendants  when  offered  in  evidence  in  a  subsequent  action, 
founded  on  the  special  counts,  between  the  same  parties ;  but  it  is  competent  for  the  defend- 
ants to  show  on  what  part  of  the  declaration,  or  whether  on  the  whole  of  it,  the  verdict  wa* 
actually  rendered.  Nor  does  it  matter,  in  such  a  case,  that  the  court  subsequently  applied  tlie 
verdict  to  the  first  count,  being  the  special  count.  Washington  Steam  Packet  Co.  i\  Sickles, 
24  How.,  333. 

g  3159.  Where  a  declaration  contained  one  count  upon  a  special  contract  and  one  on  a  qtutH- 
turn  meruit,  it  was  held  competent  for  the  defendant  to  prove  a  special  contract  entirely  differ- 
ent from  the  one  declared  on,  and  that  this  would  defeat  the  recovery  on  either  count.  Steam 
Packet  Company  r.  Sickles,  10  How.,  419. 

§  8100.  In  assumpsit  on  a  special  promise,  and  for  money  had  and  received,  though,  if  the 
contract  offered  differ  from  that  stated  in  the  special  count,  the  variance  as  to  that  is  fatal, 
yet  the  receipt  written  at  the  bottom  of  the  contract  for  the  purchase  money  is  goo^l  evidence 
on  the  count  for  money  had  and  received.    Jamieson  v,  Alexander,  1  Cr.  C.  C,  6. 

§  8161.  In  an  action  of  assumpsit  for  the  price  of  a  machine — the  declaration  containing 
the  special  contract  in  regard  to  the  sale,  and  the  common  counts  —  the  special  contract  being 
barred  by  the  statute  of  limitations,  an  express  promise  to  pay  may  be  shown  under  the  gen- 
eral count,  and  the  special  contract  may  be  shown  in  evidence  ^  the  consideration  of  the  ex- 
press promise.  All  the  circumstances  of  the  case  may  be  gone  into  to  show  the  amount  due. 
Ames  V.  Le  Rue,  2  McL,,  21C. 

§  8102.  General  issnc.— Under  the  general  issue  in  assumpsit  all  matters  may  be  given  in 
evidence  which  go  to  discharge  the  action.    Dibble  v.  Duncan,  2  McL.,  553. 

§  8108.  Everything  which  disaffirms  the  contract,  or  which  shows  it  to  be  void,  maybe 
given  in  evidence  on  the  general  issue  in  an  action  of  assumpsit.  Under  this  plea  the  defend- 
ant may  question  the  validity  of  the  consideration  on  which  the  contract  was  founded,  and 
the  constitutionality  of  the  law  in  which  it  originated.     Craig  v.  State  of  Missouri,  4  Pet,  410. 

§  8104.  Under  the  plea  of  the  general  issue  in  assumpsit,  evidence  may  be  received  to  show 
not  merely  that  the  cause  of  action  never  existed,  but  also  to  show  that  it  did  not  sabsist 
at  the  conunencement  of  the  action.     Thus,  if  the  note  sued  on  is  merged  in  a  judgment,  then 
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the  judgment  is  a  bar  to  the  action,  and  an  exemplification  of  its  record  is  admissible  under 
the  general  issue.     Masofl  v.  Eldred,  6  Wall.,  281. 

55  3165.  Under  the  general  issue,  in  an  action  of  asffumpsit,  upon  common  counts,  the  de- 
fendant may  show  that  upon  almost  any  ground  he  is  under  no  legal  obligation  to  the  plaintiff 
for  the  cause  of  action  set  out  in  the  petition ;  and,  under  this  plea,  he  may  also  show  a  par- 
tial or  total  failure  of  consideration.     Dawes  t\  Peebles,  6  Fed.  R.,  856. 

§  8166.  Under  the  general  issue  in  an  action  to  recover  an  amount  due  for  labt:)r  done,  the 
defendant  may  show  that  the  plaintiff  is  a  member  of  a  pai-tnership  which  is  indebte<i  to  him, 
in  the  same  transaction,  to  an  amount  exceeding  that  of  the  plaint ifTs  demand.  Buckingham 
V.  Burgess,  8  McL.,  364. 

§  3167.  Under  the  general  issue  in  an  action  of  aJisumjJsit,  a  former  judg^ient  between  the 
same  parties,  supported  by  parol  proof  that  the  suit  in  which  it  was  rendered  was  for  the  same 
cause  of  action,  is  admissible  in  evidence.    Young  v.  Black,  7  Cr.,  565. 

g  8168.  Under  the  general  issue  in  aasumjmt,  a  final  judgment  determining  the  rights  of  the 
parties  against  each  other,  made  by  a  court  having  jurisdiction  of  the  parties  and  the  subject-- 
matter, may  be  received  in  evidence.  If  this  were  otherwise,  the  evidence  would  be  ndmissi- 
Ue  under  an  agreement  of  the  parties  filed  in  the  case,  stipulating  that  either  party  may  offer 
in  evidence  under  the  general  issue  any  matter  admissible,  as  if  specially  pleaded.  Insurance 
Co.  V.  Harris,  7  Otto,  331. 

§  8169.  In  an  action  of  assttmpsit  by  the  assignee  of  a  promissory  note  against  the  maker, 
where  there  is  a  plea  of  the  general  issue,  the  indorsement  must  be  proved,  although  the  local 
law  provides  that  the  wiiting  sued  shall  be  received  without  proof  of  execution  unless  its  exe- 
cution is  denied  under  oath.  Such  a  law  does  not  apply  to  an  indorsement,  unless  the  suit  is 
upon  the  indorsement  against  the  indorser.     Stroud  v.  Harrington,  Hemp.,  116. 

§  81 70.  Where,  under  the  state  law,  the  execution  of  a  v.Titten  instrument  cannot  be  ques- 
tioned unless  denied  by  a  sworn  plea,  a  county  sued  upon  bonds  alleged  to  have  been  made  by 
it  cannot,  under  the  general  issue,  object  to  the  admission  of  the  bonds  in  evidence  because  no 
evidence  of  their  execution  has  been  offered.    Chambers  Ck)unty  r.  Clews,  21  Wall.,  317. 

§  8171.  Under  the  plea  of  general  denial,  a  violation  by  the  plaintiffs  of  the  contract  sued 
on,  before  the  commencement  of  the  suit,  and  a  failure  on  their  part  to  comply  with  its  stipu- 
lations, cannot  be  proved.  The  allegations  and  proof  must  agree.  Wilcox  v.  Hunt,  13  Pet., 
878. 

g  8172.  Qucere:  Whether,  under  the  general  issue  in  assumpsit ,  evidence  of  payment  after 
the  commencement  of  the  suit  can  be  given.    Deale  v,  Krofft,  4  Cr.  C.  C. ,  448. 

§  81  78.  A  defense  that  the  plaintiff  is  not  a  corporation  cannot  be  set  up  under  the  general 
issue,  which  plea  admits  the  existence  of  the  corporation.  Dental  Vulcanite  Co.  v.  Wether- 
bee,  2  Cliff.,  555. 

g  8174.  Evidence  of  such  adverse  possession  as  affords  a  bar  is  admissible  in  evidence  under 
the  general  issue  in  ejectment.    Hogan  v.  Kurtz,  4  Otto,  773. 

§  81 7^.  Evidence  tending  to  deny  the  jurisdiction  of  the  court  on  account  of  the  citizenship 
of  the  parties  cannot  be  given  under  the  general  issue.    Evans  v.  (ree,  11  Pet.,  80. 

§  8176.  Inquiry  into  the  citizenship  of  the  parties,  with  a  view  to  questioning  the  jurisdic^ 

tion  of  the  court,  cannot  be  made  under  the  general  issue.    Sheppard  v.  Graves,  14  How.,  505. 

§8177.  In  an  action  of  trespass  brought  to  try  title  to  land,  a  freehold  or  mere  possessory 

right  in  the  defendant  may  be  given  in  evidence  under  the  general  issue.    Cooley  v,  O'Connor, 

12  Wall.,  891. 

g  8178.  Evidence  of  justification  is  not  admissible  under  the  general  issue  in  an  action  of 
trespasB.     Martin  v.  Clark,*  Hemp.,  259. 

g  8179.  Bankruptcy. —  In  an  action,  under  the  thirty-fifth  section  of  the  bankruptcy  act  of 
1867,  by  an  assignee  in  bankruptcy  to  recover  of  the  defendant  for  goods  conveyed  to  him  by 
the  iMinkrupt  in  fraud  of  the  act,  the  declaration  alleging  that  the  bankrupt  did  "  transfer, 
convey  and  assign,**  etc.,  the  plaintiff  is  not  limited  to  proof  of  a  technical  assignment  under 
the  8tat«  law.    Andrews  r.  Graves,  1  Dill.,  108.     See  §g  620,  860,  1852. 

g  8180.  Bonds—  Pleas  of  payment  and  non  est  factam.— In  an  action  on  a  bond,  matters 
which  make  the  bond  void  may  be  given  in  evidence  under  the  plea  of  non  est  factum.  But 
matters  cannot  be  proved  in  avoidance  of  the  bond  unless  specially  pleaded.  Greathouse  v, 
Dunlap,  8  McL.,  808.    See  g  561. 

§  8181.  Upon  a  plea  of  payment,  evidence  of  the  payment  of  a  sum  smaller  than  that  men- 
tioned in  the  bond  sued  on,  and  acknowledgment  of  satisfaction,  is  competent  and  will  war- 
rant the  finding  of  the  jury  for  defendant.     Henderson  r.  Moore,*  5  Cr.,  11. 

g  81 H2.  Under  a  declaration  against  only  one  of  the  obligors  in  a  bond,  charging  him  as 
jointly  and  severally  bound,  a  joint  bond  of  the  defendant  and  another  cannot  be  received  in 
evidence,  the  plea  being  non  esi  factum.    Postmaster-General  v.  Ridgway,  Gilp.,  135. 

^  31H8.  Where  a  collector's  bond  does  not  state  for  wliat  particular  district  he  was  appointed, 
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and  the  dedaration  thereon  does  not  state  the  fact,  there  is  no  foundation  for  proof  of  it  by 
the  production  of  the  commission  or  by  any  other  evidence.  United  States  v,  Jackaon,  14 
Otto,  41. 

§  8t84.  A  surety  in  a  joint  and  several  bond  given  to  the  United  States,  when  sued  sepa- 
rately, cannot,  under  the  plea  of  payment,  give  in  evidence  the  record  of  proceedings  against 
the  other  surety  in  which  he  was  arrested  and  imprisoned,  but  discharged  by  order  of  the 
l)resident  under  the  provisions  of  the  act  of  March  3, 1817.  The  discharge,  being  a  mere  release 
of  tlie  person  and  not  of  the  debt,  has  no  bearing  on  the  issue.  United  States  v.  Beattie, 
Gilp.,  92. 

*  §  8185.  In  a  suit  on  Ihe  bond  of  a  purser  in  the  navy,  letters  of  the  fourth  auditor  and  of 
the  secretary  of  the  navy,  directing  the  pay  of  the  defendant  to  be  retained  on  account  of  liis 
liability  under  the  bond,  and  afterwards  informing  him  that  his  account  was  closed  and  his 
pay  was  to  be  resumed,  may  be  received  in  evidence  under  the  plea  of  payment.    Ibid, 

^31 86.  Where  the  petition  in  a  suit  upon  county  bonds  alleges  that  they  were  issued  under 
authority  of  an  act  of  the  legislature,  and  purchased  by  the  plaintiffs  for  value  and  before 
maturity,  the  general  issue  puts  in  issue  the  authority  to  issue  the  bonds,  the  bona  fides  and 
notice.    Chambers  County  v.  Clews,  21  Wall.,  317. 

§  8187.  Co II version  —  Value.—  In  an  action  for  the  conversion  of  **  a  trunk  containing  sun- 
dry clothes,"  and  "a  chest  containing  sundry' tools,"  evidence  of  the  value  of  the  tools  and 
clothes  cannot  be  given,  the  defendant  not  being  charged  with  converting  the  tools  and  clothes. 
Ball  V,  Patterson,  1  Cr.  C.  C,  604. 

§  8188.  Covenant. —  In  an  action  of  covenant,  a  plea  of  covenants  performed,  with  leave  to 
give  in  evidence  everything  which  amounts  to  a  defense,  to  which  issue  is  taken,  amounts  to 
an  agi'eement  that  the  defendant  may  give  in  evidence  anything  which  he  might  plead,  or 
which,  in  point  of  law,  can  protect  him  from  the  claim ;  and  notice  need  not  be  given  of  the 
matter  intended  to  be  oflfered  as  a  defense.    Webster  v.  Warren,  2  Wash.,  456. 

g  8189.  In  an  action  of  covenant  on  a  policy  of  insurance,  evidence  to  avoid  the  policy  is  not 
admissible  under  a  plea  of  performance  of  the  covenants  in  the  policy.  Marine  Ins.  Co.  of 
Alexandria  v,  Hodgson,  6  Cr.,  206. 

§  8190.  In  an  action  on  a  joint  covenant  of  warranty,  the  defense  that  it  is  sued  on  as  sev- 
eral may  be  taken  under  an  answer  that  there  is  nothing  due  on  the  covenant  sued  on,  when 
the  plaintiff  comes  to  offer  the  covenant  in  evidence.    Patrick  v.  Leach,  1  McC.,  250. 

§  8191.  Under  a  system  of  pleading  that  recognizes  the  distinction  in  tlie  forms  of  action  at 
common  law,  evidence  of  a  verbal  promise  is  inadmissible  in  an  action  of  covenant.  And  the  act 
of  congress  requires  the  circuit  courts  to  conform  to  the  mode  of  pleading  of  the  state  in 
which  the  court  sits.    Phillips,  etc.,  Construction  Co.  v.  Seymour,  1  Otto,  646. 

§  8192.  Nil  debet. —  In  an  action  of  debt  for  damages  assessed  by  an  inquisition  taken  under 
the  act  of  congress  of  March  8.  1809,  incorporating  the  Georgetown  &  Alexandria  Turnpike 
Company,  the  defendants,  under  a  plea  of  nil  debet,  may  give  evidence  of  partiality,  fraud  and 
misconduct  on  the  part  of  the  jurors  upon  the  inquest.  But  one  of  the  jurors  upon  the  in- 
quest cannot  be  examined  as  a  witness  to  prove  misconduct  on  the  part  of  the  others.  Custiss 
V.  Georgetown  &  Alexandria  Turnpike  Co.,  2  Cr.  C.  C,  81. 

§  8198.  Infancy  cannot  be  proved  under  nil  debet  to  debt  on  a  note,  the  note  of  an  infant 
being  voidable,  not  void.    Young  v.  Boll,*  1  Cr.  C.  C,  342. 

g  3194.  A  former  recovery  may  be  proved  under  nU  debet;  and  in  action  of  debt  on  a  prom- 
issory note,  parol  evidence  is  admissible  to  show  that  a  former  recovery  in  an  action  for  goods 
sold  and  delivered  was  for  the  same  matter.     Welsh  r.  Lindo,*  1  Cr.  C.  C,  508. 

g  8195.  Limitations  cannot  be  proved  under  nil  debet,    Gardner  v.  Lindo,*  1  Cr.  C.  C,  78. 

§  8196.  Tlie  statute  of  limitations  cannot  be  given  in  evidence  on  the  plea  of  nil  debet  to  an 
action  of  debt  on  an  accepted  order.     Mclver  r.  Moore,  1  Cr.  C.  C,  90. 

8  3197.  Payment.— Under  a  plea  of  payment,  proof  of  the  discontinuance  of  the  suit  can- 
not be  given  in  evidence.  Latapee  v,  Pechalier,  2  Wasii.,  180.  See  g§  1W5,  3180.  See,  also, 
Payment. 

j:^  8198.  Under  a  plea  of  payment,  evidence  may  be  given  which  shows  that  ex  equo  et  bono, 
the  debt  claimed  should  not  be  paid.  If  the  debt  has,  in  whole  or  in  part,  been  actually  paid ; 
or  if  by  any  means  it  has  been  extinguished,  as  by  a  contract  of  a  superior  nature;  or  has  been 
released ;  or  if  the  debt  be  not  in  conscience  due ;  or  has  by  some  means  been  satisfied,  so  that 
it  would  be  unconscientious  for  the  plaintiff  to  demand  it,  such  evidence  may  be  given.     Ibid. 

g  8199.  Limitations.— Where  a  subsequent  promise,  or  acknowledgment  of  a  debt,  is  made, 
it  may  be  given  in  evidence  to  remove  the  bar  of  the  act  of  limitations,  though  the  suit  be 
brought  upon  the  original  cause  of  action.  But  if  the  new  promise  vary  the  terms  of  the 
original  contract,  as  if  the  former  be  conditional  and  the  latter  absolute,  the  former  cannot  be 
given  in  evidence,  because  the  proof  would  not  correspond  with  the  allegation.  Lon^jdale  v. 
Brown,  8  Wash.,  404.     See  §§  248,  2424,  3195-96. 
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g  8200.  Proofs  are  inadmissible  to  show  that  a  party  plaintiff  is  within  the  exceptions  of  the 
statute  of  limitations  when  relied  on  by  plea  or  answer,  unless  the  exception  is  stated  in  the 
bill  or  specially  replied,  or  the  plaintiff  amends  his  bill  by  adding  a  suitable  all^ation  to  meet 
the  bar.    Piatt  v,  Vattier,  9  Pet.,  405. 

§  8201.  Deeds. —  Under  a  general  allegation  in  a  bill  that  a  deed  is  a  mortgage,  without  any 
allegation  that  there  was  a  defeasance,  a  defeasance  may  be  proved,  or  confessions  of  the  other 
side  of  the  existence  of  a  defeasance.  Bentley  v,  Phelps,  8  Woodb.  &  M.,  403.  See  g§  890, 
1015,  1292,  1661,  1867,  2432,  2447,  2453,  2458,  2468,  2484,  2489. 

j(  8202.  It  seems  tliat  where  the  bill  of  complaint  is  not  one  of  redemption  complainant  can- 
not show  a  right  to  redeem.    Tobey  v,  Leonard,*  2  Cliff.,  40. 

§  8208.  A  deed  conveying  only  an  undivided  interest  in  a  tract  of  land  to  the  plaintiff  is 
admissible  evidence  under  a  declaration  claiming  the  whole  tract.  Doe  v.  McFarland,  9  Cr.,  151. 
§  8204.  If  a  hill  alleges  that  a  deed  was  without  consideration,  and  the  deed  mentions  a  con- 
sideration of  one  dollar,  the  allegation  in  the  bill  may  be  rebutted  by  showing  the  payment  of 
a  certain  sum  in  addition  to  the  nominal  consideration,  without  an  allegation  of  the  fact  in  the 
answer.     Jenkins  v.  Pye,  12  Pet.,  241. 

g  8205.  EJectoicnt.— The  Oregon  code  does  not  allow  a  defendant  in  ejectment  to  give  any 
evidence  of  an  estate  in  himself  or  another  in  the  property,  unless  the  same  be  pleaded  in  the 
answer.     Stark  v.  Starr,  1  Saw.,  15.     See  gj5  242,  2409,  2989. 

§  8208.  In  an  action  of  ejectment,  under  a  plea  of  not  guilty,  the  defendant  may  give  evi- 
dence of  possession  without  wan-ant  and  location.  Bank  of  United  States  v,  Benning,  4  Cr.  C. 
C,  81. 

(i  8207.  Where  the  defendants  in  ejectment  claimed  under  an  equitable  title,  they  could  not 
offer  evidence  to  show  that  the  survey  made  of  the  plaintiff's  claim  by  the  public  officer  was 
incorrect,  in  order  thereby  to  resist  the  plaintiff's  legal  title.     Greer  v,  Mezes,  24  How.,  268. 

§8208.  Executors  and  administrators.— In  an  action  by  an  executor,  under  the  plea  of 
non  assumpsit^  the  validity  of  his  appointment  cannot  be  inquired  into.  Kane  v,  Paul,  14 
Pet.,  83. 

§  82209.  It  may  be  shown  that  a  defendant  is  executrix  de  son  tort  although  she  has  not  been 
chargetl  as  such  in  the  pleading.     Harper  v.  West,  1  Cr.  C.  C,  192. 

§8210.  Prior  outstanding  judgments  cannot  be  proyed  under  plene  administravit ;  they 
must  be  specially  pleaded.     Hines  v.  Craig,*  1  Cr.  C.  C,  840. 

>i  821 1.  If  tlie  letters  testamentary  are  revoked  pending  an  action  brought  by  an  executor, 
the  fact  cannot  be  given  in  evidence  without  being  pleaded.    Yeaton  v,  Lynn,  5  Pet.,  224. 

^8212.  Ill  A  garnishment  case  under  a  plea  of  nulla  bona,  the  garnishee  cannot  give  in 
evidence  an  assignment  of  the  debt  by  the  debtor  and  notice  to  him  before  the  service  of 
process.     Such  assignment  must  be  specially  pleaded.     Baker  v.  Mix,*  8  Cr.  C.  C,  1. 

i§  8218«  In  an  action  on  a  policy  of  insurance,  an  averment  of  an  entire  interest  in  the 
plaintiffs  in  the  subject  insured  cannot  be  supported  by  evidence  of  a  joint  interest  with 
others.  Nor  can  an  averment  of  a  jjint  interest  witli  others  be  supported  by  proof  of  a  sole 
intere-it.     Catlett  v.  Pacific  Insurance  Cj.,  1  Paine,  594. 

S  8214.  PnrchuAer  in  geiid  faith.— If  an  answer  to  a  libel  for  materials  furnished  for  re- 
pairs does  not  set  up  the  right  of  a  purchaser  of  the  vessel  in  good  faith,  for  a  valuable  con- 
sideration, without  notice  of  the  lien,  it  cannot  be  set  up  by  evidence.  The  Barque  Chusan,  3 
Story,  455. 

§8215.  Malicious  holding  to  bail. —  If  a  declaration  for  a  vexatious  suit  and  malicious 
holdinjc  to  bail  states  that  the  sum  for  which  bail  was  demanded  was  indorsed  on  the  writ,  the 
plaintiff  can  resort  to  no  other  evidence  to  establish  this  fact.  And  if  no  such  indorsement 
appears  on  the  writ,  which  is  set  out  in  the  exemplification  of  the  record  of  the  suit  complained 
of,  it  is  not  competent  to  ask  of  the  marshal  who  executed  the  writ  the  amount  he  was 
directed  to  demand.    Ray  v.  Law,  Pet.  C.  C,  207. 

g  821tt.  Resignation  of  office. —  To  a  petition  for  a  mandamus  to  compel  a  township  clerk 
to  make  and  deliver  to  the  supervisor  of  the  township  a  certified  copy  of  a  judgment  recovered 
against  it  by  the  petitioner,  in  order  to  its  being  placed  on  the  tax-roll  for  collection  and  pay- 
ment, the  clerk  answered  that  he  had  resigned  his  office.  It  was  held  that  the  petitioner  might 
introduce  evidence  for  the  purpose  of  showing  that  the  attempted  resignation  was  simulated 
and  fraudulent,  and  that  it  could  not  be  shown  that  a  successor  to  the  clerk  had  been  appointed 
after  the  cause  was  at  issue.     Thompson  r.  United  States,  18  Otto,  480. 

^  3217.  Money  connti*.— A  note  of  which  the  plaintiff  is  indorsee  and  the  defendant  in- 
dorH««r  is  admissible  in  evidence  under  a  count  for  money  had  and  received.  Bank  of  United 
8tat<>s  r.  l.yman,  1  Blatch.,  297. 

^  :)2 1  -S,  A  promissory  note  made  by  the  defendant  and  indorsed  to  the  plaintiff  by  the  payee 
is  good  evidence  under  money  counts  for  the  original  consideration.  Brown  v.  Noyes,  3 
Woodb.  &  M.,  75. 
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g  8319.  Upon  assumpsit  against  the  indorser  of  a  note  having  this  memorandum  on  it. 
**  credit  the  drawers,"  such  a  note  with  such  a  memorandum  was  said  not  to  be  evidence,  on 
the  count  for  money  had  and  received,  of  money  had  and  received  by  the  defendant  to  tho  ust' 
of  the  plaintiffs.     Bank  of  Alexandria  v.  Young,  2  Cr.  C.  C,  52. 

§  3220.  Where  counts  for  money  had  and  received  are  joined  with  a  special  count  for  dam- 
ages for  the  non-delivery  of  goods  sold  to  the  plaintiffs  by  the  defendants,  and  the  price  has  been 
paid  in  money  or  money's  worth,  evidence  may  be  offered  to  show  that  the  defendants  con- 
verted the  goods  to  their  own  use,  in  order  to  support  the  money  counts,  for  the  plaintiffs  may 
have  damage  for  the  non-delivery  of  the  goods  or  a  judgment  for  the  price  paid  with  interest. 
at  their  election.     Nash  v.  Towne,  5  Wall.,  689. 

§  3221.  Where  a  Pennsylvania  coal  company,  by  its  agents,  sold  coal  in  Massachusetts,  and 
the  agents  took  a  note  for  the  money  payable  to  their  order  as  agents  of  the  comiMiny,  and  in- 
dorsed it  to  the  president  of  the  company,  a  citizen  of  New  York,  who  sued  the  purchasers,  in 
a  special  count  on  the  note  and  other  counts  for  goods  sold,  etc.,  it  was  held  that  these  factn 
might  be  proved  under  the  money  counts,  whether  admissible  under  the  special  count  or  not: 
and  that  the  note  was  admissible  under  the  money  counts  as  well  as  under  the  special  one, 
Heckscher  v.  Binney,  3  Woodb.  &  M.,  383. 

§  3222.  An  admission  by  the  defendant  of  a  balance  due  on  a  note  cannot  be  proved  under 
the  money  counts.    Turner  v.  Green,*  2  Cr.  C.  C,  202. 

§  8223.  Negri igencp. —  In  an  action  against  a  postmaster  to  charge  him  with  the  loss  of  a 
sum  of  money  sent  by  mail,  when  the  issue  is  taken  ujwn  the  neglect  of  the  postmaster,  it  is 
not  competent  to  give  in  evidence  neglect  in  the  assistant  acting  under  him.  Dunlop  r.  Mon- 
roe, 7  Cr..  242;  1  Cr.  C.  C,  536.     See  $5  8045. 

§  3224.  In  an  action  against  a  ship  for  damage  to  goods  shipped,  where  the  libelants  put 
their  case  upon  bad  and  careless  stowage  of  the  goods,  and  carelessness  in  landing,  re-loading 
and  re-storing,  and  upon  leaks  in  the  deck  of  the  ship,  and  the  answer  puts  these  allegations  in 
issue,  evidence  of  the  seaworthiness  and  soundness  of  the  vessel  cannot  be  given,  that  fact  not 
having  been  put  in  issue  by  the  pleadings.    McKinlay  v.  Morrish,  21  How.,  343. 

§  3225.  In  an  action  against  a  carrier  for  damage  to  goods  shipped,  where  the  bill  alleges 
that  the  goods  were  in  good  order  when  shipped,  and  the  answer  avers  that  they  were  unfit 
to  be  shipped,  and  does  not  attribute  the  injury  to  an  inevitable  cause,  evidence  of  such  a  cause 
is  inadmissible.    Turner  v.  Ship  Black  Warrior,  1  McAl.,  181. 

g  8226.  In  an  action  for  injuries  received  by  the  plaintiff  while  in  the  defendant's  employ- 
ment, caused  by  a  defective  and  insecure  platform  on  which  the  plaintiff  was  at  work,  and 
which,  as  alleged,  was  negligently  provided  by  the  defendant,  the  defendant's  knowledge 
of  the  defects  may  be  proved  under  the  general  allegation  of  negligence,  without  a  special 
averment  of  such  knowledge.    Knaresborough  v.  Belcher  Silver  Mining  Co.,  8  Saw.,  446. 

g  8227.  In  an  action  for  personal  injuries  by  a  passenger,  arising  through  the  negligence  of 
the  carrier,  the  plaintiff  was  allowed  to  prove  that  on  account  of  a  wound  on  the  bead  his 
mind  was  so  impaired  that  he  was  incapable  of  attending  to  his  business  for  a  long  time,  al- 
though the  declaration  did  not  contain  any  specification  of  such  business,  or  of  its  nature  or 
extent,  or  any  statement  that  the  plaintiff  was  obliged  to  or  did  relinquish  it.  Wade  t?.  Leroy. 
20  How.,  84. 

§  8228.  The  cnstom  of  a  bank  to  demand  payment  on  the  day  after  the  last  day  of  grace 
may  be  proved  though  not  averred.    Coyle  r.  Gozzler,*  2  Cr.  C.  C,  025. 

g  8229.  Nnl  tiel  record. —  In  an  action  upon  a  judgment,  and  under  a  plea  of  nul  tieJ 
record,  evidence  of  payment  is  inadmissible.    Tunstall  v.  Robinson,  Hemp.,  229. 

§  8280.  In  a  suit  upon  a  judgment,  where  the  record  shows  that  the  defendant  was  not  served 
with  process,  but  that  he  voluntarily  appeared  by  attorney,  it  cannot  be  shown,  uitder  a  plea  of 
ntU  tid  record,  that  the  attorney  had  no  authority  to  appear.   Hill  v.  Mendenhall,  21  Wall,  4o8. 

§  8231.  Patents  —  Trade-marks.—  In  a  suit  to  enjoin  the  infringement  of  a  patent,  evidence 
of  what  was  old  and  in  general  use  at  the  time  of  the  alleged  invention  is  admissible,  without 
any  averment  in  the  answer  touching  the  subject.  If  the  action  is  one  at  law,  such  evidence 
is  admissible  under  the  general  issue  without  special  notice.  This  evidence  is  admissible  for 
three  purposes,  and  no  other, —  to  show  what  was  then  old,  to  distinguish  what  was  new,  and 
to  aid  the  court  in  the  construction  of  the  patent.     Brown  r.  Piper,  1  Otto,  37. 

§  3282.  In  a  suit  to  enjoin  the  infringement  of  a  patent,  the  respondent  filed  a  plea,  admit- 
ting the  main  facts  alleged  in  the  bill,  alleging  that  he  had  rights  under  contract  in  the  use  of 
said  patent  emanating  from  one  of  the  complainants,  that  the  other  complainants  were  with- 
out interest,  and  that  the  parties  in  interest  were  both  citizens  of  the  state,  and  denying  the 
jurisdiction.  Held  that,  under  such  a  plea,  a  writing  under  private  signature  purporting  tt» 
be  an  assignment  of  the  patent-right  by  one  of  the  complainants,  and  ex  parte  aftilavits  taken 
prior  to  the  time  of  filing  the  plea,  and  produced  without  any  notice  to  the  complriiuants,  wen- 
not  admissible  in  evidence.     Lilienthal  v.  Washburn,  8  Fed.  R..  707. 
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^  3233.  In  an  action  for  imitating  and  using  the  plaintiffs  trade-mark,  under  an  allegation 
of  sales  made  by  the  defendant  within  a  certain  period,  evidence  may  be  given  of  several  sales 
made  on  different  days  within  that  period.    Taylor  v.  Carpenter,  2  Woodb.  &  M.,  1. 

^  8284.  If,  in  an  action  on  the  case  against  the  commissioner  of  patents  for  refusal  to  furnish 
copies  of  records  of  his  office,  no  special  damage  is  alleged  in  the  declaration,  evidence  tending 
to  prove  special  damage  is  properly  rejected.     Boyden  r.  Burke,  14  How.,  575. 

§828o.  RepleTin. —  If  the  complaint  in  an  action  of  replevin  alleges  property  and  right  of 
possession  in  the  plaintiff,  and  the  answer  traverses  directly  these  allegalious,  under  the  issue 
thus  formed,  any  evidence  is  admissible  on  the  part  of  the  defendant  which  tends  to  show  that 
the  plaintiff  has  neither  property  nor  right  of  possession.  Evidence  of  title  in  a  third  person 
may  be  given.    Schulenlx»rg  v.  Harriman,  21  Wall.,  44. 

g  8230.  The  plea,  no  rent  in  arrear,  in  an  action  of  replevin  admits  the  demise  as  laid  in  the 
avowry.    Alexander  v,  Harris,  4  Cr.,  299. 

i^  3237.  In  replevin  on  the  plea  no  rent  arrear  and  issue,  it  was  held  that  a  note  having  been 
taken  for  the  rent  by  the  landlord  from  a  third  person,  if  the  jury  should  believe  that  credit 
was  given  to  such  third  person  by  the  landlord,  whereby  the  tenant  lost  the  sum  intended  to  be 
secured  by  the  note,  the  facts  were  competent  evidence  under  the  issue  to  show  that  there  was 
no  rent  due  to  the  landlord.    Josse  v.  Schultz,  1  Cr.  C.  C,  135. 

§  323S.  Slander. —  In  an  action  for  slander  the  plaintiff  cannot  give  evidence  of  special  dam- 
age not  alleged  in  the  declaration.  But  he  may  recover  although  he  fails  to  support  the  aver- 
ment of  special  damage.     Kelly  v,  Huliington,  8  C^.  C.  C,  81. 

§  3239.  In  an  action  for  slander,  where  the  plaintiff  claims  special  damage  by  being  pre- 
vented from  obtaining  employment  by  reason  of  the  slander,  he  cannot  give  evidence  of  any 
particular  cases  in  which  he  was  refused  employment  on  that  account,  without  naming  in  his 
declaration  the  particular  persons  by  which  such  employment  was  refused.  Cramer  v.  Culli- 
nane,*  2  MacArth.,  197. 

§  8240.  Where  the  declaration  charged  that  the  defendants  jointly  said  that  the  plaintiffs 
were  robbers  and  thieves,  tlie  court  held  that  words  spoken  of  one  of  the  plaintiffs  only  could 
not  be  given  in  evidence  in  support  of  the  declaration,  nor  could  words  spoken  by  each  of  the 
defendants  separately,  and  not  in  the  presence  of  each  other.  Davis  u.  Sherron,  1  Cr.  C.  C, 
2«7. 

§  324 1.  Trespasifi.—  If  the  declaration  lays  the  trespass  from  a  certain  date  to  the  time  of 
bringing  the  action,  a  single  trespass  may  be  proved  anterior  to  the  time  laid,  but  not  divers 
trespasses.  Divers  trespasses  may  be  proved  within  the  time  laid.  United  States  v.  Kennedy, 
8  McL.,  175. 

§  3242.  On  a  plea  of  not  guilty  in  an  action  of  trespass  for  breaking  into  a  house,  evidence 
of  justification  is  inadmissible.     Goddard  v.  Davis,*  1  Cr,  C.  C,  83. 

§  3343.  In  an  action  of  trespass,  aggravation  may  be  proved  without  being  set  up  in  the  dec- 
laration.    Stanton  r.  Seymour,  5  McL.,  267. 

§  8244.  Where,  in  an  action  of  ti*espass  de  bonis  asportatis  against  a  sheriff  and  attaching 
creditors,  the  question  of  the  title  of  the  plaintiff  to  the  goods  is  put  in  issue,  it  is  admissible 
for  the  defendant  to  show  that  the  plaintiffs  title  rested  upon  a  fraudulent  and  cx>llusive  sale 
to  him  by  the  attachment  debtor's  agent  without  authority.  Proof  of  the  attachment  is  also 
admissible  in  connection  with  the  other  testimony,  though  it  does  not  of  itself  constitute  a 
complete  defense.    Deitsch  r.  Wiggins,*  15  Wall.,  539. 

§  8245.  Trover —  In  fancy .—  In  an  action  of  trover,  infancy  may  be  given  in  evidence  under 
the  plea  of  not  guilty,  not  as  a  bar  but  to  show  the  nature  of  the  act  relied  on  as  a  conversion. 
Vaase  v.  Smith,  6  Cr.,  226. 

XXIV.  Variance. 

g  IIS4<I.  In  general.— A  variance  is  an  erroneous  description  of  the  instrument  referred  to, 
so  that  it  does  not  appear  to  be  the  same  when  produced  in  evidence,  either  on  oyer  or  at  the 
trial.     Dixon  v.  United  States,  1  Marsh.,  177. 

g  8247.  If  the  legal  effect  of  an  instrument  be  the  same,  whether  the  words  be  inserted  or 
n<i,  the  variance  is  immaterial.    Cannell  r.  Milbum,*  8  Cr.  C.  C,  424. 

g  824S.  In  case  of  variance,  the  plaintiff  may  amend  at  any  stage  of  the  trial  before  the 
case  is  submitted  to  the  jury.     Smith  v.  Barker,*  3  Day  (Conn.),  312. 

$8249.  In  pleadings  in  admiralty  there  are  no  technical  rules  of  variance  and  deijarture. 
Duport  de  Nemours  v.  Vance,  19  How..  162.     See  J$S  698,  1822.  8129. 

5;  3250.  In  a  case  of  collision  between  a  schooner  and  a  steamer  proceeding  in  opposite  di- 
rectiona,  and  approaching  each  other,  it  is  a  vital  departure  for  the  respondent  steamlx>at's 
alle-'^tion  in  defense  to  be,  that  the  collision  was  due  to  the  schooner^s  holding  on  the  starboard 
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tack,  when  the  proof  is  that  it  was  caused  by  her  luffing  up  as  if  to  go  to  the  larboard  tack, 
and  thus  attempting  to  return  to  her  old  tack.    The  Washington  Irving,  Abb.  Adm.,  838. 

g  8251.  Miseel  la  neons  cases.—  The  court  refused  to  suffer -a  by-law  approved  on  the  27th  of 
liarch  to  go  in  evidence  to  support  the  averment  of  a  by-law  passed  on  the  26th  of  March* 
Common  Council  of  Alexandria  v.  Brockett,  1  Cr.  C.  C,  505. 

§  8252.  Where  a  declaration  described  the  defendants  in  the  first  count  as  surviving  part- 
ners of  another  partner,  then  deceased,  and  in  the  second  count  stated  a  cause  of  action  against 
the  defendants  only,  it  was  held  that  evidence  which  showed  a  cause  of  action  arising  since  the 
death  of  the  deceased  partner  supported  the  second  count,  and  there  was  no  variance. 
Schimmelpennick  v.  Turner,*  6  Pet.,  1. 

§  8253.  An  allegation  in  an  information  for  the  forfeiture  of  teas  imported,  that  they  were 
not  accompanied  by  the  marks  and  certificates  required  by  law,  is  not  supported  by  evidence 
of  the  want  of  certificates  only.  Six  Hundred  and  Fifty-one  Chests  of  Tea  v.  United  States, 
1  Paine,  499. 

§  3254.  An  allegation  of  letters  testamentary  granted  to  John  Pratt,  and  John  Pratt,  junior, 
10  supported  by  letters  granted  to  John  Pratt,  senior,  and  John  Pratt,  junior.  Turner  r. 
White,  4  Cr.  C.  C,  465. 

§  8255.  Where  a  petitioning  creditor  alleges  that  preference  was  given  by  the  bankrupt  to  a 
certain  person,  he  cannot  show  in  proof  that  it  was  given  to  another.  Ex  parte  ShouBe, 
1  Crabbe,  482. 

§  8258.  An  award  under  the  hands  and  seals  of  J.  Mechlin  and  Jno.  P.  Ingle,  and  reciting 
that  the  matters  in  difference  had  been  submitted  to  them,  will  not  support  an  averment  of  an 
award  or  umpirage  made  by  John  P.  Ingle,  on  the  failure  of  the  arbitrators  Nevitt  and  Mech- 
lin to  make  an  award  within  the  time  prescribed.  Qoldsborough  v.  McWilliams,  2  Cr.  C.  C, 
401. 

§8257.  Where  a  covenant  in  a  submission  to  arbitrators,  after  mentioning  the  claims  re- 
ferred to  the  decision  of  the  arbitrators,  and  an  umpire  if  necessary,  adds  the  words,  '*  as 
provided  in  articles  of  submission  this  day  executed;"  and  such  articles  were  never  exe- 
cuted ;  there  is  no  variance  if  the  declaration  for  breach  of  the  covenant  makes  no  mention  of 
such  articles.    Smith  v.  Morse,  9  Wall.,  76. 

§  8258.  Bonds. —  If  a  declaration,  purporting  to  set  out  the  writing  obligatory  sued  on  ac- 
cording to  its  legal  effect,  describes  it  as  payable  on  or  before  a  certain  day,  and  it  appears  that 
the  words  *'on  or  before"  are  not  in  it,  the  variance  is  fatal,  since  these  words  change  the 
effect  of  the  instrument.    Kikindal  v,  Mitchell,  2  McL.,  402.    See  §§  551,  8180. 

§  8259.  The  plcdntlff  declared  upon  a  bond,  dated  the  8d  of  October ;  and  upon  oyer  the 
bcmd  appeared  to  bear  date  on  the  8d  of  January  preceding.  The  variance  was  held  to  be 
fatal.    Cooke  v,  Graham,  3 Or.,  229. 

§  8280.  When,  in  a  suit  on  a  bond,  the  declaration  describes  the  instrument  as  sealed  with 
the  seals  of  four  persons,  and  it  appears  that  the  bond  is  signed  by  two  as  partners,  and  one 
ieal  opposite  the  partnership  signature,  and  by  the  other  two  individually,  with  seals,  the  vari- 
ance is  fatal.    Tingey  v,  Carroll,*  3  Cr.  C.  C,  698. 

§  8261.  On  scire  facias  if  there  be  a  material  variance  betw:een  the  record  of  the  recog- 
nizance and  the  recital  of  it  in  the  scire  facias,  the  judgment  must  be  for  the  defendant. 
Barnes  v,  Lee,  1  Cr.  C.  C,  480. 

g  8262.  On  scire  facias  against  the  surety  of  a  witness,  who  was  bound  by  his  recognizance 
to  appear  at  the  June  term,  and  not  to  depart  without  leave  of  court,  the  breach  assigned  being 
that  the  witness  failed  to  appear  according  to  the  recognizance,  it  is  not  evidence  to  support  this 
allegation,  that  the  record  shows  a  failure  of  the  witness  to  appear  at  the  November  term — 
there  being  no  record  of  the  respite  of  the  recognizance.    United  States  t;.  Butler,  1  Cr.  O.  C, 

§  8288.  In  an  action  upon  a  recognizance,  where  the  warrant  and  recognizance  given  in  evi- 
dence showed  that  the  charge  which  the  accused  bound  himself  to  appear  for  and  answer  to 
was  one  which,  if  proved,  and  not  palliated  by  exculpatory  evidence,  amounted  to  murder, 
and  the  recognizance  set  forth  in  the  declaration  showed  the  offense  to  have  been  nothing 
more  than  a  trespass,  the  variance  was  held  to  be  material  and  fatal.  Dillingham  v.  United 
States,  2  Wash.,  422. 

g  8264.  When  a  declaration  sets  out  that  a  bond  was  made  on  a  certain  day  and  does  not 
describe  it  by  the  date,  a  variance  in  the  time  is  immaterial.  Otherwise  if  the  date  is  part  of 
the  description  of  the  instrument.    United  States  v.  Le  Baron,*  4  WalL,  642. 

g  3265.  Where  a  declaration  on  an  embargo  bond  declared  the  vessel  to  be  a  registered  one, 
and  the  bond  represented  her  as  a  licensed  vessel,  there  was  held  to  be  no  variance,  this  aver* 
ment  of  the  declaration  not  being  in  that  part  which  professed  to  describe  the  bond.  Dixon 
V.  United  States,  1  Marsh.,  177. 

%  8266.  When  the  plea  to  an  action  on  a  bond  alleges  that  the  bond  was  given  in  pursuance 
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of  a  corrupt  agreement,  and  alleges  the  agreement  to  have  been  made  in  November,  whereaa 
the  proof  shows  it  to  have  been  concluded  in  September,  the  variance  is  immaterial.  Harper 
V.  Smith,*  1  Cr.  C.  C,  495. 

^  8207.  Contracts. —  If  the  contract  proved  varies  essentially  from  the  one  set  out  in  the 
biU.  the  variance  is  fatal.    Tufts  v,  Tufta,  8  Woodb.  &  M.,  456.    See  $^§  513,  870,  1700.  3151. 

^  8268.  Judgment  arrested  where  there  was  a  variance  between  the  covenant  alleged  and 
that  produced  on  oyer.    Ingle  v.  CoUard,*  1  Cr.  C.  C,  152. 

§  8269.  Where  a  declaration  on  a  written  contract  alleges  it  to  be  a  writing  obligatory,  and 
on  oyer  the  instrument  proves  to  be  without  seal,  this  is  a  fatal  variance  and  is  cognizable  on 
general  demurrer.    Clark  v.  Phillips,*  Hemp.,  294. 

§  8270.  Where  a  declaration  set  out  an  instrument  as  sealed,  but  the  copy  offered  in  proof 
had  no  seal,  and  the  witness  who  made  it  was  not  able  to  state  that  the  original  was  sealed,  it 
was  held  not  admissible  in  evidence.     Hobsen  r.  Porter,*  2  Colo.  Ty,  28. 

§  8271.  Where,  under  a  statute  of  Arkansas,  a  summons  for  the  collection  of  small  debts 
described  the  instrument  sued  on  as  a  note,  whereas  the  instrument  was  an  obligation  under 
seal,  it  was  held  that  the  variance  was  fatal.    Madding  v,  Peyton,*  Hemp.,  192. 

§8272.  Where  the  declaration  alleges  an  absolute  promise,  and  the  proof  shows  a  condi- 
tional one,  the  variance  is  fatal.    Trask  v,  Duval,*  4  Wash.,  97. 

^  8273.  A  declaration  in  indebitatiia  assumpsit  for  a  certain  sum  is  not  supported  by  proof 
of  a  special  contract.    Talbot  v.  Selby,*  1  Cr.  C.  C,  181. 

g  8274.  A  contract  alleged  to  have  been  made  by  the  firm  of  A.  and  B.  cannot  be  supported 
by  evidence  of  a  contract  made  by  the  firm  of  A.,  B.  and  C,  the  latter  firm  having  been  dis* 
solved  by  the  death  of  C.  after  the  making  of  the  contract;  though  the  evidence  might  be 
admissible  in  connection  with  other  evidence  showing  that  the  contract  was  renewed  and 
continued  by  the  new  firm.     Boyce  r.  Edwards,  4  Pet.,  111. 

§  3275.  In  an  action  of  account  against  one  C.  as  bailiff  of  certain  goods  and  sums  of 
money  receive<l  as  property  of  the  plaintiff  A.,  the  proof  being  of  goods  and  money  received 
by  the  hands,  not  of  C,  but  of  persons  not  named  in  the  declaration,  and  as  the  property,  not 
of  the  plaintiff  A.,  but  as  the  property  of  plaintiff  A.  and  one  B.,  as  partners,  the  variance 
thus  appearing  was  held  fatal.    Jordan  v,  Wilkins,*  2  Wash.,  482. 

§  8276.  Averment  of  a  contract  to  build  a  ship;  proof,  a  contract  to  finish  a  ship.  A  fatal 
variance.    Smith  v.  Barker,*  3  Day  (Conn.),  312. 

§  8277.  When  a  declaration  in  setting  out  the  effect  of  a  written  contract,  but  not  purport- 
ing to  describe  or  recite  it,  puts  in  words  that  are  not  in  the  contract,  but  which  do  not  vary 
the  meaning,  the  variance  is  not  material.    Ferguson  v.  Harwood,*  7  Cr.,  414. 

i^  3278.  Where  the  declaration  averred  an  authority  (not  stating  it  to  be  in  writing)  to  draw 
one  hundred  thousand  francs,  and  the  written  authority  shown  in  evidence  was  blank  as  to  the 
sum  to  be  drawn,  the  variance  was  held  not  to  be  material.    Rabaud  t?.  De  Wolf,  1  Paine,  580. 
§  8279.  An  account  headed  Mrs.  Anne  Fenwick  was  admitted  against  the  defendant,  al- 
though her  name  was' properly  Mary  Anne  Fenwick.     Rogers  r.  Fenwick,  1  Cr.  C.  C,  136. 

^  8280.  In  an  action  on  a  contract,  where  the  declaration  alleged  that  the  plaintiffs,  by  the 
name  and  description  of  Henry  Darst  &  Co.,  and  the  defendant,  respectively,  signed  and  sealed 
the  instrument,  an  instrument  bearing  only  the  signature  and  seal  of  Henry  Darst  &  Co.,  and 
the  defendant,  was  admitted  in  evidence,  upon  proof  of  the  execution  of  the  deed  by  one  of  the 
plaintiffs  with  the  assent  and  concurrence  of  the  others.     Darst  v.  Roth,  4  Wash.,  471. 

§  8281.  A  declaration  of  a  sale  of  goods  to  the  plaintiff  for  a  certain  amount  in  hand  paid 
is  supported  by  evidence  of  the  sale,  that  a  sight  draft  was  drawn  in  payment  of  the  goods, 
and  that  the  draft  was  paid ;  and  such  evidence  cannot  be  objected  to  as  not  supporting  the 
declaration.    Nash  v.  Towne,  5  Wall.,  689. 

g  3282.  In  an  action  on  a  contract  for  the  delivery  of  stock,  made  with  the  plaintiff  by  a 
broker  on  behalf  of  the  defendant,  that  the  declaration  states  an  engagement  to  transfer  stock 
to  the  plaintiff  "  or  order,'*  and  the  written  contract  offered  in  evidence  does  not  contain  the 
words  '*  or  order,*'  is  not  a  material  variance,  it  not  being  necessary  to  set  forth  the  written 
contract  in  the  declaration  at  all,  and  it  only  being  offered  as  additional  evidence  to  prove  the 
oral  agreement.    Livingston  v.  Swanwick,  2  Dall.,  800. 

g  8288.  Where  the  bill  alleged  that  the  contract  was  to  pay  certain  bonds  in  coin,  whereas 
they  were  only  payable  in  lawful  money,  the  variance  was  held  not  to  be  fatal,  the  principal 
object  of  the  bill  being  not  to  establish  that  claim,  but  to  get  possession  of  and  preserve  from 
decitruction  the  fund  out  of  which  they  were  payable,  and  the  objection  not  having  been  taken 
by  demurrer  or  answer.    Wallace  v.  Loomis,  7  Otto,  146. 

$§  8284.  Jadgmeiits. —  Where  a  judgment  is  pleaded-,  in  matters  of  description,  the  record 
produced  must  conform  strictly  to  the  plea.  If  any  circumstasces  descriptive  of  the  record 
be  untruly  stated,  though  they  are  not  necessary  to  be  stated,  it  will  be  fatal  on  ntd  tiel  record. 
WhitJkker  v.  Bram^on,  2  Paine,  209.    See  §g  258,  2717,  2757,  2761,  2774. 
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g  32S5.  Where  a  plea  of  former  judgment  averred  that  the  plaintiffs  reoovered  in  a  former 
suit  their  damages  for  the  non-payment  of  the  notes  sued  on,  and  the  record  showed  that 
judgment  was  rendered  for  want  of  an  affidavit,  the  variance  was  held  to  be  fatal  on  a  plea 
of  nul  tiel  record.    Ibid. 

§  8286.  A  variance  between  a  declaration  on  a  judgment  and  the  transcript  offered  in  evi- 
dence, either  in  the  amount  of  the  judgment  or  the  names  of  the  parties,  is  fatal.  Lawrence 
r.  WiUoughby,*  1  Minn.,  87. 

§  8287.  Where  the  declaration  described  a  judgment  as  rendered  in  the  circuit  court  for  the 
district  of  Wisconsin,  and  the  plea  was  nul  tiel  record^  a  record  of  a  judgment  between  the 
same  parties,  for  the  same  amount,  and  of  the  same  date  as  that  described  in  the  declaration, 
in  the  circuit  court  for  the  eastern  district  of  Wisconsin,  was  held  to  have  been  properly  ex- 
cluded.    Dow  V,  Humbert,  1  Otto,  294. 

§  3288.  If  the  declaration  in  an  action  of  debt  on  a  decree  in  chancery  omits  the  clause  of 
the  decree  giving  interest,  the  variance  is  fatal.    Thompson  v.  Jameson,  1  Cr.,  283. 

§  828?>.  Maliciona  prosecution  —Return  of  writ.—  A  count  in  a  declaration  for  malicious 
prosecution  in  bringing  a  civil  action  against  the  plaintiff  and  demanding  excessive  bail  staterl 
the  writ  to  have  been  returnable  to  the  first  Monday  in  December,  1809,  whereas  the  writ  of- 
fered in  evidence  appeared  to  be  returnable  to  the  1st  of  March,  1809.  Held,  that  the  evidence 
did  not  support  the  declaration,  and  that  the  record  could  not  be  read  except  as  evidence  of 
malice  in  support  of  other  counts.    Munns  v,  Dupont,  3  Wash.,  31. 

§  3290.  A  charge  of  negligence  on  the  part  of  the  defendant  and  his  servants  may  be  sup- 
ported by  proof  of  negligence  of  the  servants.  Dobbin  v.  Foyles,  2  Cr.  C.  C,  65.  See  ^§3045, 
3223. 

§  3291.  Bills  and  notea. —  Where  a  declaration  sets  out  a  negotiable  promissory  note  in  the 
common  form,  a  note  under  seal  does  not  support  the  declaration  and  cannot  be  read  in  evi- 
dence.    Parkison  v.  McKim,*  1  Bum.  (Wis.),  53.    See  gg  2(50,  565,  941,  1710,  1859,  3064. 

g  3292.  A  note  payable  any  number  of  days  after  date  cannot  be  given  in  evidence  under  a 
count  describing  it  as  one  payable  on  demand.    Page  v.  Bank  of  Alexandria,  7  Wheat.,  35. 

g  82S)3.  If  a  note  sued  on  is  not  stated  in  the  declaration  to  be  payable  at  any  particular 
time,  the  conclusion  of  law  is  that  it  is  due  immediately  or  on  demand,  and  a  note  payable  a 
certain  time  after  date  cannot  be  received  in  evidence.  Sebree  v.  Dorr,*  9  Wheat.,  558. 
*  g  8294.  Where  a  declaration  upon  a  note  does  not  state  wlien  the  note  is  payable,  a  note 
payable  at  sixty  days  cannot  be  given  in  evidence.  And,  on  executing  a  writ  of  inquiry  under 
the  laws  of  Virginia,  the  necessity  of  showing  a  note  conforming  to  the  declaration  is  just  as 
strong  as  on  trying  the  issue  raised  by  ?ion  a^umpsit.    Sheehy  v,  Mandeville,*  7  Cr..  208. 

^  8295.  A  declaration  on  a  bill  of  exchange  described  it  as  *'  payable  at  tlie  City  Bank,  New 
York  City,  in  the  state  of  New  York,"  Tlie  bill,  on  its  face,  was  payable  at  the  City  Bank, 
New  York  City.  Heldt  that  there  was  no  variance  which  would  exclude  the  admission  of  the 
bill.    Orr  v.  Lacy,  4  McL.,  243. 

§  8296.  It  is  not  a  variance  if  a  declaration  on  a  note  gives  the  state  in  which  the  place  of 
its  execution  is  situated,  and  the  state  is  not  given  in  the  note.  Sheppard  t;.  Graves,  14  How., 
505. 

§  3*^97.  A  note  dated  at  Cincinnati  is  admissible  in  evidence  under  a  declaration  thereon 
describing  it  as  dated  at  Cincinnati,  in  the  state  of  Ohio.    Drake  v.  Fisher,  2  McL.,  69. 

§  32^98.  Where,  in  a  suit  on  a  note,  the  declaration  described  the  plaintiff  as  being  of  New 
York,  and  the  note  described  him  as  of  Pearl  street.  New  York,  the  variance  was  held  to  be 
immaterial,  and  was  disregarded.     Conant  v.  Wills,  1  McL.,  427. 

§  8299.  When  a  declaration  on  a  bill  of  exchange  alleges  that  the  drawer's  name  is  Elisha 
Brown,  and  the  bill,  when  produced,  is  signed  £.  Brown,  and  the  witness  who  proves  the 
handwriting  says  the  name  is  Elijah  Brown,  the  variance  is  fatal.  Craig  v.  Brown,*  Pet.  C. 
C,  139. 

§8300.  Averment  that  the  draft  was  indorsed  to  Hyer  and  Burdett,  *' survivors  of  Brem- 
ner;"  the  indorsement  shown  was  *'to  the  order  of  Messrs.  Hyer,  Bremner  and  Burdett." 
Variance  held  material.     Hyer  v.  Smith,*  3  Cr.  C.  C,  438. 

§  8301.  Averment  that  the  note  was  made  by  defendants,  not  charging  them  as  partners, 
signed  in  their  own  proper  hand,  and  payable  to  order;  proof,  a  note  signed  **  Ford  &  Chap- 
man," in  the  handwi-iting  of  Cliapman  only,  not  payable  to  order.  A  fatal  variance.  Carring- 
ton  V.  Ford,*  4  Cr.  C.  C,  231. 

§  3802.  Averment  that  the  due  bill  was  made  to  the  wife  dum.  sola,  but  the  bill  offered  in  evi- 
dence appeared  to  have  been  made  after  marriage.     A  fatal  variance.    Smith  v,  Clarke,*  4  Cr. 

v/.  vy« ,  «9o. 

^  3308.  In  debt  on  a  promissory  note  under  th^  Virginia  statute  of  1786,  December  4,  the 
declaration  being  upon  a  note  given  by  one  for  account  of  himself  and  another,  and  in  another 
count  upon  a  note  which  the  two  promised  to  pay, —  and  the  note  itself  being  signed  by  one 
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party,  and  containing  no  such  statement  of  account, —  it  was  held  that  there  was  no  variance, 
and  tliat  parol  evidence  was  competent  to  prove  that  the  note  was  given  for  account  of  the 
partnersliip.    Bank  of  Alexandria  v.  Mandeville,  1  Cr.  C.  C,  575. 

^  SSO-I.  Where  the  declaration  states  a  note  for  (1,400,  and  the  proof  shows  a  note  for  (1,457, 
the  variance  is  fatal.  The  same  variance  between  the  notice  of  non-payment  and  the  note 
proved  is  likewise  fatal.    Bank  of  Alexandria  v.  Swann,  4  Cr.  C.  C,  136. 

g  3305.  A  note  drawing  interest  is  not  admissible  under  an  averment  of  a  note  without 
interest.    United  States  v,  Lee,*  4  Cr.  C.  C,  446. 

7^  3303.  In  a  suit  on  a  note  with  interest,  etc.,  proof  of  a  note  without  interest  is  a  fatal 
variance.    Coyle  v,  Gozzler,*  2  Cr.  C.  C,  625. 

g  3307.  It  is  a  variance  to  describe  a  note  as  i>ayable  generally  when  it  is  in  fact  payable  in 
a  particular  place.    Covington  v,  Comstock,*  14  Pet.,  44. 

g  3308.  If  tlie  place  where  the  note  is  payable,  if  pa v  able  at  a  pai-ticular  place,  is  not  stated 
in  the  declaration,  the  variance  will  be  fatal.     Sebree  v.  Dorr,*  9  Wheat.,  558. 

§  3309.  When,  in  an  action  on  a  promissory  note,  the  declaration  counts  upon  the  note,  but 
does  not  describe  it  as  payable  at  any  particular  place,  but  the  note  is  payable  at  a  particular 
place,  the  variance  is  fatal,  but  an  amendment  may  be  granted.  Stone  r.  Lawrence,*  4  Cr.  C. 
C,  11. 

g  3310.  K«al  actions.—  Evidence  of  a  demise  from  year  to  year  for  two  years  at  (120  a  year, 
and  for  one  year  at  (100  a  year,  will  not  support  an  averment  of  a  demise  from  year  to  year 
for  three  years  at  (120  a  "year.  Dorsey  i\  Chenault,  2  Cr.  C,  C,  316.  See  g§  242,  2409,  2989, 
3205. 

§  3311.  When  a  declaration  in  a  writ  of  right  lays  a  title  in  three  separate  demandants,  each 
equally  interested,  and  the  proof  is  of  title  in  two  only,  the  variance  is  fatal.  Scott  i\  Wid- 
dington,*  1  McL.,  193. 

^3312.  Patents. —  Where  the  declaration  in  an  action  for  violation  of  a  patent-right  pro- 
fesses to  set  forth  the  specification  as  a  part  of  the  grant,  according  to  its  tenor,  the  slightest 
variance  is  fatal.  The  variance  was  held  to  be  fatal  where  the  word  whirl  in  the  s)x>cification 
was  called  wheel  in  the  declaration,  the  specification  speaking  of  the  wheel  and  the  whirl  as 
different  parts  of  the  machine.    Tryon  v.  White,  Pet.  C.  C,  96.    See  Patents. 

^  3313.  Slander.—  Allegation,  in  slander,  he  stole;  proof,  you  stole,  A  fatal  variance.  Birch 
r.  Simms,*  1  Cr.  C.  C,  550. 

§  3314.  Enticing  a  servant.—  In  case  for  enticing  a  servant,  an  allegation  by  the  plaintiff, 
that  the  servant  **  for  a  certain  price"  agreed  to  serve  him,  is  supported  by  proof  that  the 
plaintiff  paid  the  price  to  a  third  person.    Milburne  v.  Byrne,  1  Cr.  C.  C,  239. 

^  331o.  In  criminal  cases.— The  date  alleged  in  an  indictment,  unless  it  is  of  the  essence  of 
the  crime,  need  not  be  proved  as  alleged.  United  States  t\  Blaisdell,  3  Ben.,  132.  See  §§  1475, 
1972,  2162,  2920. 

^8316.  If  an  indictment  for  administering  noxious  drugs  with  intent  to  produce  a  miscar- 
riage describe  the  drug  administered,  the  proof  need  not  correspond,  since  it  is  not  necessary 
to  name  the  drug.     Dougherty  v.  The  People,*  1  Colo.  Ty,  514. 

^3817.  A  variance  between  the  indictment  and  the  evidence  is  not  fatal  provided  the  sub- 
stance of  the  matter  be  found.  A  variance  in  the  first  name  of  one  of  the  owners  of  the  ves- 
sel is  not  material  in  an  indictment  under  the  act  of  congress  of  1825  for  an  assault  committed 
on  lx>ard  of  a  vensel  lying  witliin  a  foreign  jurisdiction,  belonging  to  citizens  of  the  United 
States,  it  being  sufficient  to  prove  that  the  owners  are  citizens  of  the  United  States,  without 
proving  who  they  are.     United  States  v.  Howard,  3  Sumn.,  12. 

^  3318.  In  an  indictment  for  conspiracy,  a  variance  Iwtween  the  time  as  alleged  and  the 
time  as  prove<l,  at  which  an  overt  act  was  committed,  is  immaterial.  United  States  v.  Graff,* 
14  Blatcb.,  381. 

}5  3810.  Where  an  indictment,  under  section  30  of  the  act  of  March  2, 1867,  for  a  conspiracy 
to  defraud  the  Unitcnl  States,  charged  the  conspiracy  to  have  l)een  entvred  into  in  Champaign 
county  i  Ohio),  and  the  proof  showed  that  the  entire  transaction  took  place  in  Montgomery 
county,  the  variance  was  held  not  to  be  fatal,  lK)th  of  thest^  counties  being  within  the  district. 
United  States  v.  Smith,  2  Bond,  823.  • 

§  8820.  In  an  indictment,  under  section  80  of  the  act  of  congress  of  March  2,  1867,  for  con- 
spiracy to  defraud  the  United  States,  it  was  charged  that  the  spirits  referred  to  in  the  indict- 
ment were  removed  from  the  distillery  of  a  certain  person,  whereas  the  proof  showed  that 
they  were  removed  from  the  bonded  warehouse  connected  with  the  distillery.  Heldf  that  the 
▼ariance  was  not  fatal.    Ibid, 

§  8821.  In  a  prosecution  under  section  11  of  the  penitentiary  act,  passed  March  2.  1831,  for 

passing  a  counterfeit  bank  note,  where  the  note  has  been  lost  after  the  indictment  and  before  the 

trial,  it  is  not  necessary  to  prove  that  the  note  passed  by  the  defendant  corresix>nded  in  words  and 

figures  with  that  set  out  in  the  indictment.    But  it  must  be  proved  that  it  corresponded  in  the 
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names  of  the  cashier  and  president,  so  far  as  that  there  is  not  in  the  one  any  letter  added  or 
omitted  which  would  vary  the  sound  of  the  name ;  and  that  the  note  passed  had  upon  its  face 
the  letters  '*  No.  "  prefixed  to  the  number  15,402,  as  set  forth  in  the  indictment.  United  States 
V,  Hall,  4  Cr.  C.  C,  229. 

§  8322.  Where  the  variance  is  plain,  the  court  will  decide  the  question  by  rejecting  the  evi- 
dence ;  where  it  is  doi^Jbtf ul  they  will  refer  it  to  the  jury,  whose  decision  will  be  conclusive. 
Thus,  where  an  indictment  for  passing  a  counterfeit  check  charged  that  the  check  was  signed 
by  Jno.  Hulse,  and  the  check  offoreil  in  evidence  appeared  to  be  signed  by  Jna.  Hulse,  and  in  the 
indictment  the  place  was  called  Fayelville,  while  in  the  check  it  was  Fayetville;  and  the  indict- 
ment alleged  the  order  to  purport  to  be  drawn  on  the  cashier  of  the  corpoi'ation  of  the  president 
and  directors  of  the  Bank  of  the  United  States,  and  the  order  was  drawn  on  the  cashier  of  the 
Bank  of  the  United  States ;  and  it  appeared  in  evidence  that  there  was  a  branch  of  the  Bank 
of  the  United  States  at  Fayettville,  of  which  John  Hulse  was  president,  it  was  left  for  the  jury 
to  decide,  on  a  comparison  of  the  check  with  the  indictment,  whether  the  place  and  names 
were  the  same.     United  States  t*.  Hinman,  1  Bald.,  292. 

§  3828.  Where  an  indictment  under  sections  5431  and  5434  of  the  Revised  Statutes  did  not, 
in  setting  out  the  counterfeit  notes,  exhibit  any  imprint  of  the  seal  of  the  treasury,  notes 
were  admitted  in  evidence  which  exhibited  such  imprint,  the  court  holding  that  section  5172 
of  the  Revised  Statutes,  requiring  that  the  notes  shall  **  express  upon  their  face  that  they  are 
secured  by  United  States  l)ond8  deposited  with  the  treasurer  of  the  United  States,  by  the  writ- 
ten or  engraved  signature  of  the  treasurer  and  register  and  by  the  imprint  of  the  seal  of  the 
treasury,"  did  not  render  the  imprint  of  the  seal  a  part  of  the  contract.  United  States  t:.  Ben- 
nett, 17  Blatch.,  357. 

§  8824.  It  was  held  to  be  no  fatal  variance  that  notes  admitted  in  evidence  were  circulating 
notes  of  a  national  banking  association,  while  the  notes  set  forth  in  the  indictment,  which  was 
under  sections  5431  and  5434  of  the  Revised  Statutes,  were  styled  therein  national  bank  cur- 
rency notes.    Ibid, 

§  8325.  Where  an  indictment  for  counterfeiting  described  the  coins  made  as  fifty-oent  and 
twenty-five  cent  pieces,  instead  of  designating  them  as  half  dollars  and  quarter  dollars,  as 
does  the  statute  authorizing  their  coinage,  the  variance  was  held  immaterial.  United  Stat^ 
V,  Bui-ns,  5  McL.,  23. 

§  8320.  In  a  prosecution  under  the  act  of  1831  for  cutting  and  removing  timber  from  the 
public  lands,  the  proof  must  be  of  the  kind  of  timber  described  in  the  indictment.  If  the 
cutting  of  pine  trees  is  charged,  proof  of  the  cutting  of  oak  or  hickory  cannot  be  given.  It 
must  also  be  shown  that  the  timber  was  cut  on  the  township,  range  and  section  specially  set 
foith.     United  States  v.  Darton,  6  McL.,  46. 

§  8827.  Where  an  indictment  for  stealing  a  letter  containing  money  described  the  notes  more 
particularly  than  was  necessary,  and  unnecessarily  stated  whose  property  they  were,  it  was 
held  that  these  matters  must  be  proved  as  laid.    United  States  v.  Brown,  3  McL.,  233. 

§  8828.  Upon  the  trial  of  an  indictment  for  stealing  from  the  mail  a  letter  containing  a  draft, 
a  draft  drawn  by  Jos.  Johnson  is  not  admissible  in  evidence  under  a  count  alleging  the  draft  to 
liave  been  drawn  by  Joseph  Johnson,  although  it  is  sufficient  to  set  forth  the  draft  according 
to  its  legal  effect.    United  States  r.  Keen,  1  McL.,  429. 

§  3321).  Upon  an  indictment  under  section  45  of  the  postoffice  law  for  buying,  receiving  and 
canceling  a  treasury  note  which  the  defendant  knew  was  stolen  from  the  maU,  deecribing  the 
note  as  bearing  interest  at  one  per  cent.,  the  note  produced  bore  interest  at  **  one  M  per  centum.'* 
Held,  that  the  variance  was  fatal.    United  States  r.  Hardy  man,  13  Pet.,  170. 

8  8830.  An  indictment  for  stealing  the  property  of  A.  is  supported  by  proof  that  the  property 
belonged  to  the  estate  of  a  deceased  person  which  was  in  the  possession  and  management  of  A. 
United  States  v.  Barlow,  1  Cr.  C.  C,  94. 

§  3881.  If  an  indictment  for  stealing  bank  notes  from  the  mail  states  that  they  were  in  a 
letter  directed  to  **  M.  G..  Esquire,  cashier,"  and  the  person  who  directed  the  letter  states,  though 
not  positively,  and  after  the  lapse  of  two  years,  that  it  was  dir(»cted  to  **  M.  G.,  Esquire,"  it  is  not 
a  materiaA'ariance,  the  letter  not  being  produced.    United  States  r.  Burrows,  3  McL.,  405. 

§  3382.  In  a  prosecution  against  a  defendant  for  practicing  medicine  for  pay,  without  a 
license  and  diploma,  evidence  of  specific  instances  of  practice  nnd  receiving  pay  for  it,  not 
stated  in  the  indictment,  and  of  which  no  notice  has  been  giv^i,  cannot  bo  received.  United 
States  r.  Williams,  5  Cr.  C.  C,  63. 

§  8388.  Upon  an  indictment  for  carrying  on  a  trade  or  business,  evidence  may  be  given  of  a 
specific  act  of  sale  made  on  a  day  subsequent  to  the  day  laid  in  the  indictment,  if  it  tends  to 
prove  that  the  business  was  cai-ried  on  on  or  before  the  day  charged,  and  goes  to  the  jury 
under  a  caution  from  the  court  that  it  is  not  conclusive  of  the  fact  alleged  in  the  indictment, 
but  only  tends  to  prove  it.    United  States  t\  Riley,*  5  Blatch.,  204. 

g  8384.  Where  the  defendant  is  indicted  for  carrying  on  the  business  of  a  retail  liquor  dealer 
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without  having  taken  out  the  license  reqiured  by  the  internal  revenue  Jaw,  the  exact  time  is 
not  material  on  the  proof,  and  it  may  be  shown  that  the  defendant  sold  a  glass  of  liquor  on 
the  day  following  the  one  alleged  in  the  indictment,  in  the  bar-room  -which  had  been  long  oc- 
cupied by  him  and  which  was  fitted  up  as  a  retail  liquor  shop,  as  tending  to  prove  that  the 
same  business  was  carried  on  there  before.    Ibid, 

§  3335.  Where  an  indictment  charged  i)erjury,at  a  trial  before  the  circuit  court  held  on 
the  lOth  day  of  May,  and  the  record  showed  that  the  court  was  held  on  the  20th  day  of  May, 
the  variance  was  held  fatal.    United  States  v,  McNeal,  1  Gall.,  887. 

§  8386.  In  a  prosecution  for  perjury  for  false  swearing  in  .a  deposition,  any  discrepancy  be- 
tween what  the  defendant  swore  to  in  the  deposition,  and  what  is  set  out  in  the  indictment  as 
having  been  sworn  to  by  him,  is  fatal.    United  States  v.  Coons,  1  Bond,  1. 

§  8887.  On  an  indictment  for  keeping  a  gaming  house  between  April  10th  and  June  10th, 
acts  committed  prior  to  April  10th  were  admitted  in  evidence,  on  the  ground  that  the  day  laid 
is  not  material,  so  that  it  is  within  the  period  of  limitation  or  of  a  prior  acquittal  or  conviction. 
United  States  v.  McCormick,*  4  Cr.  C.  C,  104. 

§  8388.  An  indictment  charged  the  issuing  of  a  receipt  for  the  payment  of  money  without 
putting  the  required  stamp  upon  it.  The  statute,  being  that  of  March  8,  1865,  says,  "  receipts 
for  any  sum  of  money,  or  for  the  payment  of  any  debt."  The  proof  was  of  a  receipt  for  board 
and  horse  hire.  It  was  held  that  the  variance. was  not  fatal.  United  States  v.  Moore,  11  Fed. 
R.,  248. 

§  8889.  An  indictment  under  the  slave  trade  act  of  April  20,  1818,  charging  the  defendant 
with  fitting  out  the  vessel,  will  be  supported  by  evidence  that  ho  commanded,  authorized  and 
superintended  the  fitment  through  his  agents,  without  his  personal  presence.  United  States 
V.  Gooding,  13  Wheat.,  460. 

XXV.  Objections. 

[See  Appeals  A3n>  Writs  or  Error.] 

§  8340.  In  general. —  Exceptions  to  the  admission  of  testimony  are  irregular  in  cases  where 
a  jury  is  waived.    Martin  v.  Ihmsen,  21  How.,  394. 

§  8841.  Where  the  question  propounded  to  a  witness  is  competent,  but  the  answer  goes  be- 
yond tho  question  and  is  incompetent,  the  objection  should  be  made  to  the  answer  by  motion 
to  exclude  it.  An  objection  to  a  competent  question  does  not  extend  to  an  incompetent  an- 
swer.    Gould  V.  Day,  4  Otto,  405. 

§  .S842.  Ck>urts  lean  against  exceptions  to  testimony.    Evans  r.  Eaton,  7  Wheat.,  356. 

§  8848.  In  the  examination  by  a  court  of  errors  of  the  admissibility  of  evidence,  the  party 
ought  to  be  confined  to  tho  specific  objection  taken  to  it.    Hinde  v,  Longwortli,  11  Wheat, 

§  8844.  Where  the  respondent's  counsel  did  not  object  to  the  examination  of  the  libelants 
themselves  as  witnesses,  the  court  received  the  testimony.  Ferrara  t;.  Barque  Talent,  1  Crabbe, 
210. 

§  8345.  Where  specific  objections  are  made  to  the  admission  of  evidence,  the  court  ma^*^ 
aasume  that  all  others  are  waived.    Belk  i;.  Meagher,  14  Otto,  370;  Evanston  v,  Gunn,  9  Otto, 

600. 

^  8846.  Written  evidence  having  been  offered,  it  was  objected  to  by  the  defendant,  and  the 
objection  overruled.  Before  the  jury  had  gained  any  knowledge  of  its  contents  the  plaintiff 
offered  to  withdraw  it,  but  the  defendant  objected,  and  it  was  read  to  the  jury  in  his  behalf. 
He/d,  the  objection  became  inoperative.    United  States  v.  Graff,*  14  Blatch.,  381. 

g  8iB47.  Where  evidence  is  given  to  the  jury  without  objection,  and  the  court  afterwards  de- 
cides that  it  is  inadmissible,  the  jury  will  be  instructed  to  disregard  it.  Bank  of  United  States 
V.  Johnson,  8  Gr.  0.  0.,  228. 

$i  8848.  A  note  was  offered  in  evidence,  with  the  blank  indorsement  of  the  plaintiff  and 
one  other.  It  was  objected  toon  account  of  the  plaintiff's  indorsement,  and  the  plaintiff  was 
allowed  to  strike  the  indorsement  out.    Blue  v,  Russell,*  3  Cr.  C.  C.,  102. 

g  8849.  Ground  mnst  ho  stated.—  On  the  taking  of  testimony  before  an  examiner,  an  objec- 
tion to  testimony,  which  does  not  state  the  ground  of  the  objection,  is  not  legal  or  valid.  Brown 
V.  Hall,  6  Blatch.,  401. 

§  88a0.  A  general  objection  to  a  deed  offered  in  evidence,  that  it  bears  evidence  on  its  face 
of  bein>2;  fraudulent,  will  not  be  noticed  by  the  supreme  court.  The  marks  of  fraud  must  be 
particularly  pointed  out.    Thomas  v.  Lawson,  21  How.,  831. 

g  8851.  Error  ninst  be  pointed  out.— It  is  incumbent  on  the  party  excepting  to  the  admis- 
■icm  of  evidence  to  make  out  the  error  clearly  and  satisfactorily.    Ventress  v.  Smith,  10  Pet, 
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§  8852.  It  is  incumbent  on  those  who  seek  to  show  that  the  examination  of  a  witness  has 
been  improperly  rejected  to  establish  their  right  to  have  the  evidence  admitted ;  for  the  court 
will  be  presumed  to  have  acted  correctly  until  the  contrary  is  established.  Pliiladelphla  & 
Trenton  R.  Co.  v.  Stimpson,  14  Pet.,  448. 

§  8858.  It  is  the  duty  of  a  party  taking  exception  to  the  admission  of  evidence  to  point  out 
the  part  excepted  to,  when  the  evidence  consists  of  a  number  of  particulars,  so  that  the  atten- 
tion of  the  court  may  be  drawn  to  the  particular  objection.  If  the  objection  is  directed  gen- 
erally to  all  the  matters  stated  in  the  bill  of  exceptions,  and  any  of  tliis  evidence  is  admissible, 
the  objection  is  properly  overruled.    Moore  v.  Bank  of  the  Metropolis,  13  Pet.,  302. 

§  8854-.  It  is  the  duty  of  a  party  excepting  to  the  admission  of  evidence  to  point  out  the 
part  excepted  to,  so  that  the  attention  of  the  court  may  be  drawn  to  it.  Where  the  objections 
are  very  general  and  indefinite,  without  pointing  out  the  portions  of  the  answers  to  the  inter- 
rogatories in  the  deposition  which  are  inadmissible,  except  in  gross,  and  embrace  matters 
clearly  competent  and  relevant,  the  exception  will  be  overruled.  United  States  v.  McMasters, 
4  Wall.,  680. 

§  8855.  Exceptions  to  the  ruling  of  the  court  in  admitting  evidence  should  be  sufficiently 
specific  to  enable  the  court  to  understand  the  precise  ground  of  objection  to  its  admissibility, 
and  unless  they  are  so  they  cannot  be  regarded  as  a  proper  foundation  for  a  writ  of  error. 
Stockwell  V,  United  States,  3  Cliff.,  284. 

§  8856.  To  render  an  exception  to  an  interrogatory  which  is  not  objectionable  in  form  avail- 
able, the  record  mui^t  show  that  the  answer  related  to  a  material  matter  involved ;  or,  if  no 
answer  was  given,  the  record  must  show  the  offer  of  the  party  to  prove  by  the  witness  partic- 
ular facts  to  which  the  interrogatory  related,  and  that  such  facts  were  material.  Railroad 
Company  r.  Smith,  21  Wall.,  255. 

§  8357.  The  party  objecting  to  the  testimony  of  a  witness,  a  part  of  whose  testimony  is  ad- 
missible and  a  part  of  which  is  inadmissible,  is  bound  to  point  out  and  discriminate  the  part 
to  which  the  objection  applies.  But  the  court  may  in  its  discretion  grant  a  new  trial  on  account 
of  the  admission  of  improper  testimony  under  such  circumstances,  where  the  discrimination 
is  not  made.  But  it  ought  not  to  do  it  where  the  testimony  is  of  such  a  character  as  ought  not 
to  have  changed  the  verdict.    Carr  u.  Q-ale,  Dav.,  328. 

§  8858.  Time  to  object.--  Evidence  must  be  objected  to  when  offered.  United  States  r. 
Moreno,  1  Wall.,  400. 

§  8359.  The  objection  of  a  variance  must  be  taken  at  the  time  the  evidence  is  offered. 
After  the  evidence  is  closed,  the  party  cannot  claim  the  right  to  have  any  evidence  excluded 
on  that  ground.    Roberts  v.  Graham,  6  Wall.,  578. 

g  38(>0.  Objection  to  the  admission  of  evidence  on  the  ground  of  variance  must  be  made  in 
the  lower  court.    Gorman  v.  Lenox,  15  Pet.,  115. 

§  8861.  An  objection  to  the  admission  of  evidence  for  want  of  an  allegation  of  the  fact  in 
the  bill  should  be  taken  at  the  hearing,  or  it  will  not  be  considered  on  a  motion  for  a  rehear- 
ing.    Bently  t\  Phelps,  3  Woodb.  &  M.,  403. 

g  8862.  Unless  objection  is  made  to  the  admission  of  evidence  when  offered,  it  will  be  pre- 
sumed to  be  admitted  by  consent.  And  if  no  motion  is  made  to  withdraw  it  from  the  jury, 
during  the  trial,  the  objection  will  not  be  heard  on  a  motion  for  a  new  trial.  Farmers'  Loan 
and  Tnist  Co.  of  New  York  v,  McKinney,  6  McL.,  1. 

S  8303.  Parol  proof  of  the  contents  of  a  writing  is  sufiicient  where  no  objection  to  its  com- 
petency is  made  at  the  time.  It  is  too  late  to  urge  the  objection  on  the  argument.  Bissell  r. 
Farmers'  and  Mechanics'  Bank  of  Micliigan,  5  McL.,  495. 

§  8ii64.  Where  the  record  of  the  proceedings  of  a  court  of  admiralty  of  a  foreign  country 
has  been  read  in  evidence  without  objection,  it  is  too  late  to  object  to  it  in  the  argument.  Rua- 
sel  V.  Union  Insurance  Co.,  1  Wash.,  409. 

§  38(>5.  If  no  objection  is  taken  at  the  trial  to  the  absence  of  evidence,  it  is  too  late  to  make 
the  objection  after  the  verdict.     Catlin  v.  Springfield  Fire  Ins.  Co.,  1  Sumn.,  434. 

§  88l>6.  Witnesses  cannot  be  examined  before  the  master,  to  the  credit  of  a  person  whose 
testimony  was  read  at  the  hearing  without  objection,  the  objection  to  his  competency  or  credi- 
bility being  then  fully  known.  Failure  to  object  at  the  hearing  is  a  waiver  of  the  objection. 
Gaas  V.  Stinson,  2  Sumn.,  605. 

§  8367.  The  admission  of  evidence  cannot  be  complained  of  in  the  supreme  court  when  no 
exception  was  taken  to  it  in  the  court  below.  Rogers  v.  The  Marshal,  1  Wall.,  644;  Schuchardt 
V.  Aliens,  1  WaU.,  359. 

§  8868.  According  to  the  rule  of  the  supreme  court,  in  equity  cases,  objections  to  depositions 
not  taken  in  the  court  below  cannot  be  urged.  Mechanics'  Bank  of  Alexandria  r.  Seton,  1  Pet, 
299. 

§  83GD.  Cross-examination  of  a  witness,  without  raising  a  known  objection  to  his  compe- 
tency, prevents  the  raising  of  the  objection  at  the  trial  in  equity.  Flagg  v,  Mann,  3  Sumn.,  486. 
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§  8370.  Objections  to  the  adtnissibility  of  evidence  must  be  made  when  the  evidence  is  of- 
fered, or  tlie  party  can  never  avail  himself  of  them.  Thus  the  objection  that  the  answer  in  an 
admiralty  suit  must  be  regarded  as  full  proof  because  the  replication  was  filed  out  of  time 
must  be  taken  when  the  proof  is  offered  under  the  replication.  Thomas  v.  Gray,  Bl.  &  How., 
493. 

^8371.  If  a  release  of  his  interest  by  a  witness,  appearing  on  its  face  to  be  duly  executed, 
in  offei-ed  in  evidence  in  order  to  render  the  witness  competent,  objection  that  the  execution 
of  the  release  has  not  been  proved  must  be  taken  at  the  time,  or  it  will  be  considered  to  have 
been  waived.     Downey  t*.  Hicks,  14  How.,  240. 

>;  3872.  A  party  in  an  admiralty  suit  cannot  be  permitted  to  go  to  a  final  hearing  without 
objecting  to  the  competency  of  evidence,  and  to  raise  an  objection  to  the  proofs  on  a  reference 
before  the  clerk.    The  Trial,  Bl.  &  How.,  »4. 

§  8378.  In  an  admiralty  suit,  an  objection 'to  a  deposition,  on  the  ground  that  the  witness 
was  interested,  must  be  made  at  the  hearing ;  it  comes  too  late  if  made  at  the  argument.  Nel- 
son r.  Woodruff,  1  Black,  156. 

§  8874.  A  deposition  should  be  objected  to  at  the  tune  of  offering  to  read  it.  If  once  ad- 
mitted the  court  cannot  take  it  from  the  jury  bv  instruction.  Doty  v.  Strong,*  1  Burn.  (Wis.), 
138. 

^  8875.  Where  a  master  rejected  evidence,  and  no  exception  was  taken  in  the  court  below, 
the  point  is  not  open  in  the  supreme  court.    Kinsman  v,  Parkhurst,  18  How.,  289. 

^  887tt.  The  admission  of  evidence  which  livas  not  objected  to  at  the  trial  can  afford  no 
ground  of  exception  to  the  verdict.    United  States  v.  Fourteen  Packages,  Qilp.,  286. 

^'  8877.  If  no  objection  is  made  at  the  time  of  the  admission  of  hearsay  evidence,  all  objec- 
tion to  it  is  considered  as  waived.  If  a  general  objection  be  made  to  the  admission  of  certain 
evidence,  and  no  ground  of  objection  is  specified,  the  objection  will  not  be  considered.  If  a 
ground  of  objection  is  stated,  all  grounds  not  specified  are  considered  as  waived.  Fischer  v, 
Neil,  6  Fed.  R.,  89. 

XXVI.  Introduction  of  Evidenob. 

1.  In   GeneraL 

Summary  —  Evidence  not  relevant  wfien  offered,  adinissible  if  counsel  offers  to  connedit  hy 

subsequent  proof ,  §  3878;  »o,  of  proof  of  agency,  g  8379. 

g  8878.  In  criminal  as  well  as  civil  cases,  the  order  in  which  evidence  shall  be  introduced  is 
in  the  discretion  of  the  presiding  judge.  If  counsel  offer  a  piece  of  evidence,  irrelevant  as  the 
case  stands,  but  promising  to  connect  it  subsequently  by  other  evidence,  it  is  within  the  dis- 
cretion of  the  judge  to  allow  them  to  put  it  in  in  that  order.  United  States  v.  Flowery,  ^§  8380- 
aSH5. 

§  8879.  When  the  admissions  of  an  agent  are  offered  against  the  principal,  the  agency  must 
be  proved,  but  the  declarations  may  be  proved  first  by  permission  of  the  judge,  on  the  offer  of 
counsel  to  prove  the  agency  later.     First  Unitarian  Society  v.  Faulkner,  gg  8386-88. 

[NOTKS.— See  §S  3389-3420. J 

UNITED  STATES  t;.  FIX)WERY. 
(District  Court  for  Massaohusetts :  1  Sprague,  109-116.     1845.) 

Opinion  by  Sprague,  J. 

Statement  of  Facts. —  Peter  Flowery  was  indicted  under  the  statute  of 
1818,  for  causing  a  vessel,  called  the  Spitfire,  to  sail  from  the  port  of  New 
Orleans,  with  intent  to  employ  her  in  the  slave  trade.  The  jury  returned  a 
verdict  of  guilty,  and  his  counsel  now  move  for  a  new  trial,  for  several  causes. 
The  most  important,  and  that  which  has  been  pressed  with  the  greatest  ear- 
nestness, is  that  evidence  was  admitted  that  the  Spitfire,  on  a  former  voyage, 
carried  a  cargo  of  slaves  from  Rio  Pongo  to  Cuba.  This  was  objected  to,  on 
the  ground  that  Flowery  had  no  connection  therewith.  The  district  attorney 
thereupon  stated  that  he  should  introduce  evidence  that  Flowery  had  knowl- 
edge of  such  former  voyage.     It  is  now  insisted  that  such  evidence  Tvas  npt 
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subsequently  introduced,  and  that  the  testimony  objected  to  should  not  have 
been  admitted,  upon  the  statement  of  the  district  attorney. 

§  3380.  Evidence  which  would  he  irrelevant^  if  standing  alone^  may  be  ad- 
mitted on  the  statement  of  counsel  that  it  will  be  properly  connected/  the  rule  is 
the  same  in  criminal  as  in  civil  cases^  but  it  is  for  the  court  to  say  at  what  part 
of  the  proposed  chain  counsel  shall  begin. 

It  is  conceded  to  be  the  practice,  in  civil  cases,  to  admit  evidence  under  such 
circumstances,  but  it  is  urged  that  it  ought  to  be  otherwise  in  criminal  cases. 
We  know  of  no  such  distinction.  The  practice  and  the  principle  are  the  same 
in  both.  Where  a  chain  of  testimony  is  proposed,  the  links  of  which,  uncon- 
nected, would  be  irrelevant,  counsel  must  be  allowed  to  begin  somewhere, 
upon  the  expectation  that  the  other  links  are  to  be  afterwards  supphed,  and 
for  this  the  court  rely  upon  the  statement  of  counsel,  professional  honor  being 
a  guaranty  against  abuse.  But  the  order  in  which  such  evidence  shall  be  in- 
troduced is  under  the  control  of  the  court,  who  mav  direct  the  counsel  to 
begin  at  any  part  of  the  proposed  chain  of  evidence,  as  the  purposes  of  jus- 
tice may  seem  to  require. 

It  is  urged  that  the  court,  after  the  evidence  was  closed,  should  have  in- 
structed the  jury  to  lay  this  testimony  out  of  the  case.  In  the  first  place,  no 
such  instruction  was  requested ;  and  in  the  next,  the  evidence,  subsequently 
introduced,  justified  the  statement  of  the  district  attorney,  upon  which  it  was 
originally  adipitted,  and  rendered  it  proper  to  be  submitted  to  the  final  con- 
sideration of  the  jury.  The  evidence  tended  to  show  that  the  Spitfire  was  a 
schooner  of  about  ninety-nine  tons  burden,  built  at  Baltimore  in  the  year  1841, 
and  there  registered  in  1842,  by  the  name  of  Cabellera,  as  the  property  of  one 
Gordon ;  that  subsequently  she  was  in  the  Eio  Pongo,  under  his  command, 
where  a  bill  of  sale  of  her  was  made  to  one  Peter  Faber,  who  had  a  slave 
factory  on  that  river,  from  which,  under  the  command  of  Gordon,  she  carried 
a  cargo  of  slaves  to  Cuba,  and  there  landed  them,  and  immediately  Gordon 
delivered  up  the  schooner  to  some  Spaniards. 

This  was  supposed  to  be  about  the  month  of  May,  1843.  The  name  of 
Cabellera  was  erased  from  her  counter,  when  she  took  on  board  the  slaves. 
The  next  that  we  hear  of  her  is  in  September  of  the  same  year,  when  she 
was  at  Havana,  under  the  command  of  Flowery,  by  the  name  of  the  Spitlire, 
bound,  as  the  shipping  articles  state,  on  a  voyage  to  Key  West,  New  Orleans, 
and  back  to  Havana.  She  proceeded  oil  this  voyage,  with  one  John  Scosure 
on  board,  as  a  passenger.  On  her  arrival  at  New  Orleans,  she  was  stated,  in 
the  shipping  list,  to  be  for  sale,  but  was  carried  to  the  opposite  side  of  the 
river,  where  she  lay  for  several  weeks,  undergoing  extensive  repairs;  both 
masts  were  taken  out,  and  new  ones  put  in ;  she  was  coppered,  painted,  and 
some  new  sails  and  rigging  furnished.  Afterwards,  a  bill  of  sale  was  made, 
purporting  to  be  from  one  Falker,  of  Key  West,  by  one  Anquera,  as  his 
attorney  at  New  Orleans,  to  Peter  Flowery^  in  consideration  of  §7,500;  and  a 
charter-party  was  made  between  Flowery  and  Scosure,  for  a  voyage  from 
New  Orleans  to  Havana,  and  thence  to  the  Rio  Pongo,  for  which  Scosure  was 
to  pay  $5,000.  The  vessel  could  not  be  registered  as  American,  because  she 
had  been  owned  by  foreigners.  The  bill  of  sale  and  charter-party  appear  to 
have  been  executed  at  New  Orleans,  on  the  20th  and  25th  days  of  November, 
1844,  and  she  sailed  from  New  Orleans  on  the  26th,  for  Havana,  with  Scosure 
on  board  as  a  passenger,  and  thence  proceeded  to  Faber's  factory  on  the  Eio 
Pongo,  where  she  was  seized. 
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There  was  testimony-  that  she  was  originally  constructed  with  eight  places 
for  sweeps,  quarter-houses,  and  a  trunk  on  deck,  extending  partly  over  the 
main  hold,  and  partly  over  the  cabin,  with  holes  in  the  sides,  nine  by  twelve 
inches,  for  ventilation,  and  that  in  a  former  voyage  there  had  been  a  bulk-head 
in  the  hold,  to  divide  the  male  from  the  female  slav^es.  There  was  also  evi- 
dence, tending  to  show  that  the  name,  Cabellera,  had  been  painted  in  black 
letters  on  the  taffrail,  and  that  Flowery,  while  at  New  Orleans,  caused  them 
to  be  painted  over,  so  as  to  conceal  them.  The  question  is  not,  whether  all 
this  proves  that  Flowery  knew  of  the  former  voyage,  but  whether  there  is 
anything  to  be  submitted  to  a  jury  on  that  point;  and  in  our  opinion  there  is. 

Flowery  resides  in  New  York,  and  formerly  commanded  a  vessel  running 
between  that  place  and  Havana.  Not  long  after  the  termination  of  the  first 
voyage,  he  is  found,  in  command  of  the  Spitfire,  at  Havana.  When,  and 
under  what  circumstances,  did  he  become  connected  with  this  vessel,  owned 
by  foreigners?  Were  there  not  indications  of  the  business  in  which  she  had 
been  engaged;  the  marks  of  the  bulk-head  in  the  hold,  quarter-houses,  row- 
locks, and  especially  the  trunk  on  deck,  peculiarly  adapted  to  the  slave  trade, 
and  to  no  other?  Again,  upon  her  arrival  at  New  Orleans,  why  were  such 
extensive  repairs  made  upon  a  vessel,  then  only  between  two  and  three  years 
old?  If  the  purpose  was  to  change  her  appearance,  so  that  she  should  not  be 
recognized  on  her  reappearance  on  the  African  coast,  we  see  a  sufficient  reason 
for  the  new  masts,  new  sails,  and  new  paint.  The  importance  of  disguising 
her  will  be  better  appreciated,  when  it  is  recollected  that  her  seizure  was 
owing  to  her  being  recognized  by  Turner,  who,  having  been  mate  on  her 
former  voyage,  discovered  her  identity,  notwithstanding  the  change  she  had 
undergone.  Again,  Flowery  says  that  he  became  the  purchaser  of  this  vessel, 
at  New  Orleans,  and  gave  the  extraordinary  price  of  $7,500.  Would  he  have 
done  this,  without  any  inquiry  into  her  previous  history?  And  especially, 
would  he  have  taken  "a  bill  of  sale,  declaring  that  she  could  not  have  the 
privileges  of  an  American  vessel,  because  she  had  been  owned  by  a  foreigner, 
without  investigation?  And  further  still,  there  was  evidence  that  he  not  only 
knew  of  her  former  name,  Cabellera,  but  had  himself  caused  it  to  be  painted 
over  and  concealed.  Upon  the  last  point,  there  was,  indeed,  rebutting  evi- 
dence of  great  force ;  but  of  the  eflFect  of  the  whole,  it  was  the  province  of 
the  jury  to  judge. 

It  is  further  urged  by  the  learned  counsel,  that  if  Flowery  knew  of  the 
former  voyage  it  has  no  legitimate  bearing  upon  the  question  whether  this 
was  a  slave  voyage  or  not,  and  is,  therefore,  irrelevant.  We  are  to  bear  in 
mind  that  there  were  two  propositions  to  be  maintained  by  the  government, 
both  of  which  were  denied  by  the  defendant;  first,  that  this  was  a  slave 
voyage;  and,  second,  that  he  had  knowledge  of,  and  intended  to  employ  the 
vessel  in  it,  when  he  sailed  from  New  Orleans.  One  question  was,  whether  the 
sale  to  Flowery  was  real,  or  colorable.  If  Flowery  kn^w  that  she  had  been 
engaged  in  the  slave  trade,  and  liable  to  forfeiture,  would  he,  bona  jide^  have 
purchased  her,  and  paid  the  exorbitant  price  of  >%7,50i)?  The  knowledge  of 
the  former  voyage  tended  to  show  that  this  sale  was  fictitious,  and  in  this,  as 
well  as  in  other  respects,  went  to  the  question  of  scienter  and  intent. 

§  3381.  A  new  tried  will  not  be  granted  on  the  ground  of  the  introdicction  of 
improper  evidence  which  was  not  objected  to. 

The  second  ground  upon  which  a  new  trial  is  asked  is  the  testimony  of  on^ 
Smith,  as  to  a  conversation  at  Faber's  factory  between  Faber  apd  a  Spaniard 
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and  a  Frenchmau,  who  went  from  Havana  in  the  Spitfire.  To  this  it  is  suffi- 
cient to  say  that  the  evidence  was  not  objected  to;  and  although  we  are  of 
opinion  that  the  testimony  as  to  conversations  between  the  Spaniard,  French- 
man and  Flowery,  on  the  outward  passage,  and  the  part  acted  by  them,  would, 
under  all  the  circumstances  in  evidence  in  the  case,  have  been  sufficient  to  have 
authorized  its  introduction,  if  it  had  been  resisted,  we  do  not  think  it  necessary 
to  dwell  upon  it. 

§  3382.  When-  a  witness  states  that  a  party  is  reput^'d  to  he  the  owner  of  prop- 
erty^ he  may  he  asked^  on  cross-examination^  in  what  that  property  is  reputed  to 
consist. 

The  third  ground  is,  that  the  district  attorney  was  permitted  to  ask  in  what 
the  property  of  Scosure  was  reputed  t©  consist.  The  fticts  are  as  follows:  One 
McLellan,  a  witness  for  the  defendant,  after  testifying  that  he  knew  Scosure, 
and  that  he  resided  at  Havana,  wjis  asked  bv  the  counsel  for  the  defendant 
whether  Scosure  was  a  man  of  property.  To  which  the  witness  answered  that 
he  was  reputed  to  be  a  man  of  large  property ;  that  he  was  reputed  to  own 
property  to  the  amount  of  three  or  four  hundred  thousand  dollars.  The 
defendant's  counsel  then  asked  him  whether  Scosure  was  repute<l  to  own  pro])- 
erty  in  this  country;  to  which  the  witness  answered  that  he  was,  to  the  amount 
of  $100,000. 

The  district  attorney,  in  cross-examination,  iisked  the  witness  in  what  the 
propertj^  of  Scosure  consisted ;  to  which  he  replied,  that  he  did  not  know.  He 
then  asked  in  what  it  was  reputed  to  consist.  This  question  was  objected  to. 
The  court  ruled  that  it  might  be  put,  in  reference  to  the  property  of  which  the 
witness,  in  his  direct  examination,  had  testified  that  Scosure  was  reputed  to  be 
the  owner.  The  district  attorney  then  asked  whether  Scosure  was  reputed  to 
be  the  owner  of  cargoes  of  vessels.  The  witness  inquired  whether  he  was 
bound  to  answer.  The  defendant's  counsel  objected  to  the  question,  and  it  was 
not  pressed.  The  question  put  by  the  district  attorney  was  proper,  in  order  to 
test  the  correctness  of  the  original  statement  made  by  the  witness,  and  is  clearly 
within  the  established  principles  and  practice  of  cross-examination. 

§  3383.  The  court  will  not  disturb  a  verdict^  rendered  on  ample  evidence^  merehj 
because  counsel  were  allowed  too  great  latitude  in  argument:. 

The  two  following  grounds  are,  that  the  district  attorney  was  permitted  to 
argue  to  the  jury  that  Scosure  had  been  previously  engaged  in  the  slave  trade, 
and  that  certain  passports  found  on  board  the  Spitfire  were  obtained  for  the 
purpose  of  protecting  her  against  seizure.  The  objection  is  merely  that  counsel 
was  allowed  too  great  latitude  in  arguing  as  to  the  inferences  to  be  drawn  from 
the  evidence.  If  this  were  so,  we  should  not,  for  that  reason  alone,  disturb  a 
verdict,  rendered  upon  ample  testimony,  and  with  which  the  judge  who  pre- 
sided at  the  trial  is  entirely  satisfied. 

§  3384.  Ths  course  of  argument  to  he  allowed  miist  rest  in  some  degree  uj)on 
the  discretion  of  the  court;  a  line  of  argument^  clearly  unfounded  and  irrelevant^ 
would  not  he  allowed. 

The  course  of  argument  to  be  allowed  must  rest  in  some  degree,  at  least, 
npon  the  judicial  discretion  of  the  court.  A  line  of  argument,  clearly  unfounded 
pr  irrelevant,  would  not  be  permitted.  But  there  are  many  cases,  and  espe- 
cially those  which  are  voluminous  and  complicated,  in  which  it  may  well  be 
presumed  that  counsel  perceive  bearings  and  applications  of  evidence  which 
fibre  not  at  once  apparent  to  the  court;  and  when  it  is  made  a  question  ,\vhether 
J,he  evi4ence  tends  tp  a  certain  conclusion,  the  views  of  counsel,  in  other  words, 
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his  argument,  must  be  heard,  before  the  court  can  be  called  upon  to  decide. 
This* will  be  in  the  presence  of  the  jury,  and  it  will  not  generally  be  material 
whether  it  be  in  form  addressed  to  them,  or  to  the  court;  but  it  will  conduce 
to  the  convenience  and  dispatch  of  business,  that  the  argument  should  at  once 
be  addressed  to  the  jury,  and  the  court  afterwards  should  give  such  instructions 
as  tliey  may  deem  proper. 

But  we  think  there  was  some  evidence,  slight  perhaps,  but  still  something, 
before  the  jury,  from  which  counsel  might  well  be  permitted  to  argue  that 
Scosure  had  been  engaged  in  the  slave  trade.  But  it  has  been  urged  that,  if 
this  fact  were  established,  it  would  be  immaterial  and  irrelevant.  We  do  not 
think  so.  The  defendant  gave  evidence  that  there  was  such  a  person  as  Sco- 
sure, possessing  great  wealth,  in  order  to  repel  the  suggestion  that  the  charter- 
party  was  fictitious.  Suppose  they  had  been  able  to  show  that  his.  business 
was  a  regular  and  legal  course  of  trade  between  Havana  and  the  Rio  Ponga, 
would  it  not  have  been  admissible,  at  least  on  the  question  of  the  scienter  and 
intent  of  Flowery?  And  on  the  other  hand,  if  the  government  could  show 
that  his  business  was  the  slave  trade,  between  Havana  and  the  Rio  Pongo,  it 
would  be  competent  evidence  to  the  same  point. 

As  to  the  passports,  it  was  contended,  in  behalf  of  the  defendant,  that  they 
were  perfectly  innocent  papers,  intended  merely  for  the  personal  protection  of 
the  individuals.  On  the  other  hand,  it  was  insisted  that  the  persons  named  in 
them  were  not  mere  passengers,  and  that  the  passports  were  designed  to  con- 
ceal their  true  character  and  prevent  suspicions,  if  boarded  by  an  American 
or  English  man-of-war,  before  reaching  the  Cape  de  Yerds.  That  one  of  them 
was  not  a  passenger  is  certain;  he  was  shipped  as  and  performed  the  duties 
of  cabin-boy,  throughout  the  voyage.  The  other  two,  a  Spaniard  and  a  French- 
man, performed  most  of  the  duties  of  mate,  there  being  no  person,  in  the 
shipping  articles,  holding  that  station;  they  regularly  stood  watch,  took  obser- 
vations, kept  the  run  of  the  vessel,  and  marked  her  course,  one  on  a  French 
and  the  other  on  a  Spanish  chart;  and  had  books  of  navigation  in  the  French 
and  Spanish  languages,  respectively.  After  arriving  on  the  African  coast,  on 
seeing  a  British  steamer,  the  Spaniard  concealed  certain  papers  and  money, 
and  the  Frenchman,  being  in  the  boat,  threw  overboard  a  flag,  appeanng  to 
be  Spanish,  declaring  that  if  the  English  found  that  they  wouhl  seize  the  ves- 
sel. On  arriving  in  the  Rio  Pongo,  both  these  persons  went  to  Faber's  slave 
factor3%  lived  in  his  house,  and  were  heard  bargaining  with  him  for  a  cargo  of 
slaves.  There  was  testimony  that  these  two  persons  and  Flowery,  on  the  out- 
ward passage,  had  frequent  conversations  in  which  they  spoke  of  the  voyage 
as  a  slave  voyage,  and  of  the  amount  they  should  make  if  they  succeeded  in 
carrying  a  cargo  of  slaves  to  Cuba.  All  the  passports  were  for  persons  going 
from  Havana  to  the  Cape  de  Verds,  for  which  the  Spitfire  was  clearetl ;  yet 
she  passed  in  sight  of  those  islands  without  touching. 

We  think  this  not  only  competent,  but  strong  evidence,  that  the  ostensible 
was  not  the  real  purpose  for  which  those  passports  were  obtained;  that  the 
Spaniard  and  FreHchman,  and  the  Spanish  cabin-boy,  were  represented  as 
passengers  to  prevent  the  suspicions  that  might  arise,  if  they  appeared  to  be  a 
part  of  the  crew  of  an  American  vessel;  and  that  the  district  attorney  had  a 
right  so  to  argue. 

§  3385.  As  to  the  ohjectioti  that  two  circuit  courts  were  field  separately^  hy  ik^ 
two  ju*hjes^  at  the  same  time. 

The  last  objection  rests  on  the  supposition  that  there  were  two  circuit  courts^ 
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holden  separately,  by  the  two  judges,  at  the  same  time.  This  is  a  mistake. 
Flowery  was  tried  at  the  regular  terra  holden  by  the  district  judge,  by  adjourn- 
ment, in  the  usual  manner,  from  day  to  day,  in  the  court  room.  In  the  mean- 
time the  judge  of  the  supreme  court  was,  by  agreement  of  parties,  hearing  a 
cause  in  another  room.  This  was  not  intended  to  bo  a  circuit  court.  Ko 
judgment  or  decree  was  passed.  Had  the  result  of  the  hearing  called  for  any, 
it  might  have  been,  by  consent  of  parties,  afterwards  entered  in  court.  Upon 
this  statement  of  the  facts,  the  counsel,  upon  a  suggestion  from  the  bench, 
liave  forborne  to  press  the  objection ;  and  we  have  no  occasion  to  consider 
whether  it  be  competent  for  the  two  judges  to  hold  the  circuit  courts,  in 
different  rooms,  at  the  same  time,  or  not. 

FIEST  UNITARIAN  SOCIETY  v.  FAULKNER. 
(1  Otto,  415-423.     1875.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Services  were  rendered  by  the  plaintiffs,  as  archi- 
tects, in  making  plans  and  (Resigns,  and  in  furnishing  drawings,  specifications, 
and  estimates  for  the  corporation  defendants,  preparatory  to  the  erection  and 
completion  of  a  clmrch  edifice  for  their  I'eligious  society.  Annexed  to  the  dec- 
laration is  a  bill  of  particulars,  setting  forth  the  claim  of  the  plaintiffs,  which 
is  as  follows: 

For  services  as  architects  in  making 'designs,  plans,  drawings,  specifications  and  esti- 
mates for  a  church  building,  with  basement,  to  cost  $78,000 $2,730  00 

For  second  design  and  drawings,  showing  the  elevation  of  the  church  building,  with 
chapel  in  rear  and  tower  between  the  church  and  chapel,  to  cost  $70,000 700  00 

For  modification  of  the  above  design,  with  chapel  in  rear  and  tower  at  angle  of  the 
chu  rch,  to  cost  $70, 000 700  00 

For  design  of  church  with  basement,  but  without  tower,  to  cost  $40,000 400  00 

$4,530  00 

Due  service  was  made,  and  the  defendants  appeared  and  pleaded  that  they 
never  promised  in  manner  and  form  as  alleged  in  the  declaration.  Issue  being 
joined  the  parties  went  to  trial;  and  the  verdict  was  for  the  plaintiffs,  in  the 
sum  of  $3,862.50,  part  of  which  was  subsequently  remitted,  and  judgment  was 
rendered  for  the  plaintiffs  in  the  sum  of  82,900.  Exceptions  were  duly  filed 
by  the  defendants  to  the  rulings  and  instructions  of  the  court,  and  thej'  sued 
out  the  present  writ  of  error. 

Enough  appears  in  the  transcript  to  show  that  the  plaintiffs  were  partners, 
seeking  employment  as  architects,  and  that  the  tirm  was  represented  in  all  the 
negotiations  reported  in  the  bill  of  exceptions  by  the  junior  member  of  the 
firm.  Testimony  was  given  by  him  at  the  trial,  tending  to  prove  that  the  plaint- 
iffs, at  the  request  of  the  defendants,  had  submitted  plans  to  the  latter  for  a 
church  edifice,  in  competition  with  other  architects,  for  the  examination  unil 
choice  of  those  composing  the  defendant  corporation.  Evidence  was  also  of- 
fered by  the  plaintiffs,  consisting  of  the  testimony  of  the  same  witness,  tending 
to  prove  conversations  between  him  and  the  pastor  of  the  church,  and  of  tho 
action  of  the  plaintiffs  in  consequence  thereof;  and  they  also  offered  his 
testimony  in  evidence  tending  to  show  statements  and  admissions  purporting 
to  have  been  made  by  the  pastor,  in  relation  to  the  employment  of  the  plaint- 
iffs by  the  defendants  as  architects  at  a  social  meeting  of  the  church;  to  all 
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of  which  the  defendants  objected,  because  no  evidence  had  befen  given  tending 
to  show  that  the  pastor  was,  in  any  sense,  the  agent  of  the  defendants,  or  that 
he  had  any  authority  to  act  for  them  in  relation  to  the  employment  of  the 
plaintiflFs  as  architects. 

Responsive  to  that  objection,  the  plaintiffs  stated  to  the  court  that  they  ex- 
pected to  prove  that  the  pastor  acted  in  that  behalf  as  the  agent  of  ^he  society, 
and  that  the  society  acquiesced  in  his  acts,  and  upon  that  understanding  the 
objection  was  overruled,  the  court  remarking  that  the  testimony  would  become 
material  if  the  plaintiffs  should  subsequently  give  evidence  to  prove  the  agency 
of  the  pastor  at  the  time  of  the  interview  with  the  business  partner  of  the 
plaintiffs,  when  the  plans  were  submitted  or  modified,  and  also  at  the  social 
meeting  of  the  society,  w^hen  certain  members  of  the  building  committee  and 
many  members  of  the  society  were  present. 

Exceptions  were  taken  by  the  defendants  to  the  ruling  of  the  court  in  admit- 
ting th^se several  declarations  and  admissions;  but  the  bill  of  exceptions  shows 
to  the  satisfaction  of  the  court  that  the  evidence  w^as  admitted  subject  to  the  con- 
dition that  the  plaintiffs  should  subsequently  prove  that  the  party  who  made 
the  declarations  was  the  ao;ent  of  the  societv.  No  such  evidence  was  after- 
wards  introduced  by  the  plaintiffs;  but  the  bill  of  exceptions  jilso  shows  that 
the  attention  of  the  court  w^as  not  again  called  to  the  subject,  and  that  the 
case  was  submitted  to  the  jury  on  the  hj'^jwthesis  that  it  was  not  proved  that 
the  plaintiffs  were  the  architects  of  the  society. 

§  3386.  Although  declarations  of  an'agent  are  not  competent  evidence^  itnh-^s 
the  agency  is  proved y  yet  it  is  in  the  discretion  of  the  presiding  ficdge  to  admit 
them  and  allow  the  j>roof  of  agency  to  be  made  later. 

Declarations  of  the  pastor  w^ere  not  competent  evidence,  unless  it  was  proved 
that  he  was  the  agent  of  the  societv,  and  that  the  declarations  or  admissions 
were  made  in  respect  to  matters  within  the  scope  of  his  agency.  But  it  is  not 
absolutely  necessary  that  the  proof  of  agency  in  every  such  case  should  be  first 
introduced.  Except  in  special  cases,  it  is  the  better  practice  that  the  founda- 
tion, in  such  a  case,  should  be  laid  before  the  declarations  or  admissions  are 
admitted;  but  it  is  competent  for  the  presiding  judge,  if  in  his  judgment  the 
ends  of  justice  require  it,  to  relax  the  rules  of  practice,  and  to  admit  the  evi- 
dence offered  before  the  proper  foundation  for  the  admissibility  of  the  same  is 
laid,  if  be  is  well  assured  by  the  party  offering  the  evidence  that  the  agency  in 
question  will  be  subsequently  proved. 

Rules  of  practice,  in  conducting  jury  trials,  are  necessarily  somewhat  flexible; 
and  that  remark  applies  as  well  to  the  rules  having  relation  to  the  order  of 
proof  as  to  those  which  regulate  the  number  of  witnesses  which  a  party  may 
examine,  or  the  time,  manner  or  extent  of  a  cross-examination.  All  agree  that 
in  ordinary  cases  the  plaintiff  must  begin,  and  the  general  rule  is  that  he  must 
introduce  all  of  his  substantive  evidence  before  the  defendant  is  required  to 
open  his  defense;  and  the  corresponding  general  rule  applicable  to  the  defend- 
ant is  that  he  must  introduce  all  of  his  substantive  evidence  before  the  plaint- 
iff is  required  to  give  evidence  in  rebuttal. 

Beyond  all  doubt,  those  are  good  general  rules;  but  it  is  competent  for  the 
presiding  judge  to  relax  either  of  them,  in  case  the  ends  of  justice  so  require, 
and  to  allow  evidence  to  be  given  by  either  party  in  such  other  order  as  he, 
the  said  judge,  in  the  exercise  of  a  sound  discretion,  may  direct.  Where  an 
agreement  was  offered  in  evidence,  and  it  was  necessary,  in  order  that  it  should 
be  competent  for  the  consideration  of  a  jury,  that  proof  should  be  given  that 
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the  signer  was  authorized  to  execute  it,  and  the  instrument  having  been  ad- 
mitted before  the  authority  of  the  signer  was  proved,  the  opposite  party 
excepted  to  the  ruling  of  the  court  in  admitting  it;  but  Judge  Story  held  that 
there  was  nothing  in  the  exception,  and  remarked  that  "  it  was  as  competent 
for  the  party  to  prove  the  authority  after,  as  it  was  before,  giving  the  agree- 
ment in  e>y(lence."     Bank  v.  Guttschlick,  14  Pet.,  29. 

Equally  decisive  are  the  views  of  this  court  as  expressed  in  a  subsequent  case 
in  the  same  volume.  Speaking  of  the  general  subject,  the  court  say  that  the 
mode  of  conducting  trials,  the  order  of  introducing  evidence,  and  the  times 
when  it  is  to  be  introduced,  are  properly  matters  belonging  to  the  practice  of 
the  circuit  courts,  with  which  this  court  ought  not  to  interfere,  unless  it  shall 
choose  to  prescribe  some  fixed  general  rules  upon  the  subject.  Railroad  Com- 
pany V.  Stimpson,  14  Pet.,  463;  Wood  v.  U.  S.,  16  id.,  361;  Kelly  v.  Crawford, 
5  Wall,  790. 

State  courts  have  adopted  the  same  rules  of  practice;  and  they  are  of  such 
immediate  necessity,  that  we  should  come  to  the  same  conclusion,  even  if  the 
question  was  not  controlled  by  the  repeated  decisions  of  this  court.  Smith  v, 
Britton,  4  Humph.,  202;  Gushing  v.  Billings,  2  Cush.,  159;  Caton  v.  Carter,  9 
G.  &  J.,  477.  ^Whenever  the  strict  rule  is  relaxed  in  such  a  case,  it  is  the  duty 
of  the  party  to  whom  the  indulgence  has  been  extended  to  make  good  the 
assurances  given  to  the  court ;  and,  in  case  of  unreasonable  delay,  it  would  be 
quite  proper  for  the  court  to  call  attention  to  the  subject,  and  inform  the  de- 
linquent party  that  the  evidence  admitted  would  be  stricken  out  unless  proof 
to  lay  the  foundation  for  its  admission  was  introduced  before  the  evidence 
was  closed.  Nor  must  it  be  understood  that  the  other  party  can  remain  silent, 
and  suffer  an  error  to  be  committed  by  the  court,  in  order  that  he  mav  have  a 
valid  exception  if  the  verdict  is  in  favor  of  his  adversary. 

Viewed  in  any  light,  it  was  not  an  error  in  the  court  to  admit  the  evidence, 
and  the  attention  of  the  court  not  having  been  again  called  to  the  subject,  and 
inasmuch  as  the  bill  of  exceptions  shows  that  the  evidence  admitted,  in  view 
of  the  hypothesis  "adopted  by  the  court  in  submitting  the  case  to  the  jury, 
became  entirely  immaterial,  the  exception  is  overruled. 

Evidence  was  exhibited  tending  to  show  that  the  defendants,  at  a  legal 
meeting  held  on  the  22d  of  January,  1872,  appointed  a  building  committee 
consisting  of  five  persons,  preparatory  to  the  erection  of  a  new  church  edifice, 
and  instructed  the  committee  to  obtain  plans  for  such  a  building,  and  to  sub- 
mit the  plans  to  the  society.  Plans  were  accordingly  solicited;  and  it  appears 
that  several  were  submitted  to  the  committee  at  a  subsequent  meeting,  and 
among  others  the  plan  prepared  by  the  business  partner  of  the  plaintiffs. 
Preference,  it  seems,  was  given  to  the  plan  of  the  plaintiffs,  as  appears  by  the 
action  of  the  committee.  They  voted  to  adopt  the  plan  presented  by  the 
plaintiffs,  subject  to  certain  conditions:  (1)  That  it  be  modified  according  to 
the  wishes  and  suggestions  of  the  committee.  (2)  That  the  contract  for  build- 
ing the  church  shall  not  exceed  $58,000.  (3)  That  the  action  of  the  commit- 
tee be  ratified  at  a  legal  meeting  of  the  society. 

Alterations  were  made  in  the  plan ;  and  the  society  subsequently  instructed 
the  committee  to  build  the  church  according  to  the  first  plan  of  the  plaintiff 
architect,  provided  the  same  could  be  built,  all  complete  and  satisfactory,  at  a 
cost  not  to  exceed  $58,000,  including  such  materials  as  the  society  had  on 
hand;  and,  if  it  could  not  be  built  at  that  cost,  to  build  according  to  the  plan 
of  another  architect,  which  was  submitted  to  the  society  at  that  meeting. 
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Proof  was  also  introduced  by  the  defendantis  showing  that  bids  or  con- 
tracts for  the  building  of  the  church  according  to  the  plaintiffs'  plan  could  not 
be  procured  for  less  than  $78,000;  in  consequence  of  which  the  society  re- 
fused to  construct  the  church  building  according  to  that  plan.  Pjiyment  for 
the  plans  and  modifications  of  the  same  furnished  by  the  plaintitfs  being  re- 
fused, they  instituted  the  present  suit  to  recover  compensation  for  tlie  services 
rendered  in  that  behalf  by  their  business  partner. 

Extended  comments  upon  the  evidence  given  to  the  jury  were  made  by  the 
presiding  justice;  to  a  certain  portion  of  which  remarks  the  defendants  ex- 
cepted. Before  adverting  to  those  remarks,  it  is  proper  to  state  that  the  judge 
instructed  the  jury  that  if  what  the  business  partner  of  the  firm  did,  after  the 
qualified  acceptance  of  his  plan,  was  done  upon  the  same  conditions  under 
which  the  various  competing  plans  were  originally  submitted,  then  the  plaint- 
iflFs  could  not  recover;  nor  could  they  recover  upon  the  theory  that  it  was  un- 
derstood between  the  parties  that  in  case  the  plan  of  the  plaintiffs  should  be 
ultimately  rejected,  as  in  fact  it  was,  they  were  to  have  a  reasonable  compen- 
sation for  their  services;  by  which  is  meant,  as  the  court  here  understands  the 
matter,  that  there  was  no  sufficient  evidence  in  the  case  to  prove  such  an  ex- 
press agreement.  Ho  also  instructed  the  jury  that  the  defendants  were  only 
liable  for  the  acts  of  agents  duly  authorized,  or  for  acts  of  persons  subse- 
quently ratified  by  the  society;  and  he  also  gave  the  jury  instructions  as  to 
the  rule  of  damages  in  case  they  should  find  for  the  plaintiffs. 

Plans  had  been  submitted  in  the  beginning  by  several  architects;  and  the 
presiding  justice,  in  the  course  of  his  remarks,  adverted  to  that  fact,  and  to 
the  inquiry  whether  the  plans  were  submitted  with  the  understanding  on  both 
sides  that  there  was  to  be  no  compensation  unless  the  plans  were  accepted ; 
and  he  added,  that,  if  such  was  the  understanding,  then  every  architect  wofked 
at  his  own  risk  an^  cost.  All  we  know  upon  the  subject,  continued  the  judge, 
is  what  is  stated  by  the  plaintiff  witness;  from  which  it  is  perhaps  fairly  to 
b^  inferred  that  the  plans  originally  presented  were  submitted  upon  that 
understanding  by  all  the  architects  in  competition  at  that  time.  But  the  diffi- 
culty in  the  case,  said  the  judge,  is  that  the  plan  of  the  plaintiffs  was  subse- 
quently accepted  in  a  qualified  sense.  If  the  original  plan  submitted  b}''  the 
plaintiffs  had  been  rejected  at  the  time,  there  could  have  been  no  controversy. 
Except  for  that  qualified  acceptance,  there  would  have  been  no  trouble;  but 
the  difficulty  now  is  to  ascertain  on  what  footing  the  parties  stood  in  relation 
to  the  plans  and  modifications  of  the  same  presented  by  the  business  partner 
of  the  plaintiffs.  He  supposes  he  was  the  architect  of  the  church;  which, 
perhaps,  is  not  strange,  as  the  committee  seem  to  h?ve  supposed  that  they  had 
a  right,  on  certain  conditions,  to  make  him  such. 

Throughout  the  remarks,  the  theory  of  the  judge  appears  to  have  been  that 
the  plans  were  presented  by  the  architects  in  the  beginning  at  their  own  risk 
and  cost;  and  the  main  purpose  of  this. charge  seems  to  have  been  to  submit 
the  question  to  the  jury,  in  view  of  the  whole  evidence,  whether  the  condition 
that  they  were  to  work  at  their  own  risk  and  cost,  in  case  their  plans  were 
ultimately  rejected,  ceased  to  operate  against  the  plaintiffs  in  consequence  of 
the  acts  of  the  committee  and  the  action  of  the  society;  or  in  other  words, 
whether  or  not  it  was  the  understanding,  in  view  of  all  that  took  place  subse- 
quent to  the  qualified  acceptance  of  the  original  plan  presented  by  the  busi- 
ness partner  of  the  plaintiffs,  that  he  was  to  goon  at  his  own  expense,  and  risk 
his  own  labor  and  that  of  those  who  were  in  his  employment,  if  in  point  of 
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fact  the  plans  and  the  modifications  of  the  same  which  he  presented  should 
finally  be  rejected  by  the  society.  Those  explanations  prepare  the  way  for 
an  examination  of  that  part  of  the  charge  of  the  court  which  is  the  subject  of 
the  only  remaining  exception  to  be  considered  in  the  case. 

§  3387.  As  to  criticiiims  on  instructions  in  a  court  of  errors. 

Mere  verbal  criticisms  of  the  charge  of  the  judge  are  not  entitled  to  any 
considerable  weight  in  a  court  of  errors.  Such  courts  look  at  the  substance 
and  legal  effect  of  the  language  employed,  without  much  regard  to  mere  in- 
accuracy of  expression,  unless  the  error  is  one  which  might  prejudice  the  rights 
of  the  party  seeking  redress. 

Indirect  allusion  is  made  by  the  judge  to  the  second  condition  in  the  vote 
of  the  committee  addptmg  the  plan  of  the  plaintifl's,  that  the  cost  of  the  church 
when  completed  should  not  "exceed  $58,000;"  and  he  remarked  that  there 
must  be  a  reasonable  construction  given  to  tbat  language,  Contracts,  said  the 
judge,  it  is  manifest,  might  have  been  let  to  parties  apparently  responsible  at  the 
time,  for  that  price,  and  yet  the  actual  cost  might  have  turned  out  to  be  much 
greater.  There  are  certain  elements,  continued  the  judge,  always  entering  into 
matters  of  the  kind,  making  it  necessary  that  the  language  should  be  reasonably 
construed,  in  reference  to  the  subject-matter  and  the  circumstances ;  and  when  so 
construed,  his  opinion  was,  and  he  so  stated  to  the  jury,  that  it  could  not  be  sup- 
posed that  the  meaning  of  the  resolution  was  that  the  church  should  not  cost, 
to  a  dollar,  beyond  that  amount ;  that  the  sum  specified  was  intended  as  a 
reasonable  limit,  applying  to  the  language  the  ordinary  rules  which  reasonable 
men  would  apply  to  such  a  transaction. 

In  the  course  of  the  charge  he  also  adverted  to  the  fact  that  one  of  the  build- 
ing committee  had  given  the  language  of  the  condition  a  closer  construction, 
and  continued  his  remarks  by  saying  that  he  underetood  the  condition  to  mean 
that  though  it  was  in  the  nature  of  a  limit  to  the  architect  and  to  the  committee, 
yet  that  the  language  must  receive  a  reasonable  construction;  and  that  it 
should  bo  regarded,  not  as  an  absolute  limit,  but  one  as  nearly  exact  and  abso- 
lute as  the  subject-matter  and  the  nature  and  circumstances  of  the  case  would 
admit. 

Even  if  taken  literally,  it  would  be  very  difficult  to  point  out  any  legal  error 
in  those  remarks;  but  the  remarks  are  somewhat  qualified  by  what  follows  in 
the  succeeding  sentence,  in  which  the  judge  proceeds  to  say  to  the  effect  that 
the  view  previously  presented  to  the  jury  is  in  no  respect  material,  except  so 
far  as  it  may  bear  on  the  question  whether  the  business  partner  of  the  plaint- 
iffs was  all  the  time  performing  service  at  his  own  expense  and  with  the  under- 
standing that,  if  his  plans  were  ultimately  rejected,  he  was  to  receive  no 
compensation.  Those  remarks,  it  is  obvious,  had  respect  to  the  theory  of  the 
defendants  that  the  plaintiffs'  plans  had  never  in  any  way,  or  to  any  extent, 
been  adopted  either  by  the  society  or  the  committee. 

Quite  a  different  theory  was  maintained  by  the  plaintiffs;  and  in  respect  to 
that  the  judge  remarked  that,  if  the  plans  had  been  accepted  and  the  contract 
made  at  the  price  specified  in  the  second  condition  of  the  vote  of  the  committee, 
it  would  scarcely  be  contended,  if  it  turned  out  that  the  society  had  to  expend 
a  sum  greater  than  the  prescribed  limit,  that  the  plaintiffs  would  not  be  enti- 
tled to  anything  for  services  performed  as  architects.  Suppose,  said  the  judge, 
the  contractor  should  become  bankrupt  or  fail:  was  the  architect  to  have 
nothing  for  his  services,  even  if  the  church  did  cost  more  than  the  contract 
price? 
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Two  or  three  passages  of  the  charge,  it  must  be  admitted,  are  quite  indefi- 
nite and  somewhat  obscure;  but  they  are  not  more  so  than  the  exceptions  of 
the  defendants,  which  are  addressed  to  nearly  a  page  of  the  remarks  of  the 
judge,  without  any  attempt  to  specify  any  particular  paragraph  or  passage  as 
the  subject  of  complaint;  nor  does  the  assignment  of  errors  have  much  tend- 
ency to  remove  the  ambiguity. 

§  3388.  Instructions  are  entitled  to  a  reasonable  interpretation. 

Instructions  given  by  the  court  to  the  jury  are  entitled  to  a  reasonable  inter- 
pretation; and  they  are  not,  as  a  general  rule,  to  be  regarded  as  the  subject  of 
error  on  account  of  omissions  not  pointed  out  by  the  excepting  party.  Castle 
V.  BuUard,  23  How.,  189  (§§  26-32,  S'upra).  Even  now,  though  the  complain- 
ing party  has  filed  an  assignment  of  errors  and  submitted  a  written  argument, 
it  is  by  no  means  certain  what  the  precise  complaint  is,  unless  it  be  that  the 
verdict,  in  their  view,  is  for  the  wrong  party.  Courts  of  error  have  nothing 
to  do  with  the  verdict  of  the  jury,  if  it  is  general  and  in  due  form,  except  to 
ascertain,  if  they  can,  whether  improper  evidence  was  admitted  to  the  jury, 
or  whether  the  jury  were  misdirected  by  the  presiding  judge.  Ko  error  of 
the  kind  is  shown  in  the  record,  and  the  judgment  is  atlirmed. 

§  8889.  Order  of  proof. —  The  order  in  which  evidence  is  introduced  is  a  matter  in  the  dis- 
a^tion  of  the  court,  and  not  a  strict  right  of  the  parties.   Wood  r.  United  States,  10  Pet.,  342. 

^  3390.  The  order  of  introducing  evidence,  and  the  times  when  it  shaU  bo  introduced,  are 
matters  properly  belonging  to  tlie  practice  of  the  circuit  courts,  with  which  the  supreme  court 
ought  not  to  interfere.  And  the  admission  or  refusal  of  evidence  in  rebuttal  which  should 
have  been  introduced  in  chief  is  discretionary  with  the  court,  and  cannot  be  assigned  as  error. 
John&ton  v,  Jones,  1  Black,  210. 

§  3*)91,  The  order  of  introducing  evidence,  and  the  times  when  it  is  to  be  introduced,  arc 
proi)erly  matters  belonging  to  the  practice  of  the  circuit  court,  with  which  the  supreme  court 
ought  not  to  Interfere,  unless  it  shall  ciioose  to  prescribe  some  fixed  general  rules  on  the  sub- 
ject, under  the  authority  of  the  act  of  congress.  Philadelphia  &  Trenton  R.  Co.  v,  Stimpson, 
14  Pet.,  448. 

^  3392.  The  proper  order  in  a  criminal  case  is,  first,  to  prove  that  an  offense  has  been  com- 
mitted ;  and,  secondly,  that  the  accused  committed  it.  United  States  v.  Woods,*  4  Cr.  C.  C, 
4^. 

$§  3893«  The  order  of  proofs,  where  several  things  are  to  be  established  to  lead  to  a  result,  is 
a  matter  of  discretion  in  the  court.  Thus,  a  witness  may  be  asked  wliether  he  was  the  agent 
of  a  corporation,  before  inquiring  into  the  manner  of  creating  his  agency.  Conard  v.  Atlantic 
Insuranc*o  Ck>.,  1  Pet.,  386. 

^  3394.  Upon  an  indictment  for  barratry,  evidence  of  an  agreement  by  the  defendant  with 
a  third  person  to  commit  barratry,  and  a  letter  as  general  evidence,  are  prematui-e,  before  any 
evidence  has  been  given  of  any  particular  act  of  barratry.  United  States  v.  Porter,  2  Cr.  C. 
C,  00. 

S5  3395.  Where  a  promissory  note  offered  in  evidence  by  the' plaintiff,  who  is  holder  of  the 
note,  appears  on  its  face  to  have  been  altered,  although  the  defendant,  who  is  mUker,  has  not 
denied  its  execution  under  oatli,  the  plaintiff  must  explain  the  alteration  before  the  note  can 
be  read.     Low  v,  Merrill,*  1  Burn.  (Wis.),  185. 

Si  339G.  An  agreement,  purporting  to  have  been  executed  by  an  agent,  may  be  given  in  evi- 
dence before  the  authority  of  the  agent  is  proved.  Dank  of  the  Metropolis  r.  Guttschlick,  14 
Ptt.,  19. 

§  3397.  In  a  suit  against  a  partnership  for  a  debt,  an  agreement,  signed  by  one  of  the  part- 
ners in  the  firm  name,  may  be  admitted  in  evidence,  subject  to  proof  thereafter  to  be  given  of 
a  ratification  by  the  other  partner,  where  it  is  objected  that  the  agreement  was  mode  after  the 
dissolution  of  the  firm.    Kelly  r.  Crawford,  5  Wall.,  765. 

§  3398.  There  is  no  rule  of  law  which  authorizes  a  trial  court  in  Montana  Territory,  in  regu- 
lating the  order  of  admitting  evidence,  to  exclude  competent  evidence  because  other  evidence 
is  not  offered  first.    Campbell  r.  Rankin,  9  Otto,  2G1. 

S  8399.  In  a  prosecution  for  conspiracy,  it  is  a  matter  of  practice  whether  the  court  will  hear 
the  confeasions  of  persons  not  on  the  record,  to  implicate  the  defendants,  upon  assurance  given 
by  the  prosecution  that  they  will  connect  the  persons  with  the  conspiracy.    But  the  better  and 
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safer  rule  is  not  to  hear  such  confessions  until  prima  facie  evidence  is  given  connecting  the 
witness  with  the  conspiracy.    United  States  v.  CJole,  6  McL.,  513. 

§  8400.  Evidence  in  rebiittaT. —  In  an  action  on  a  contract,  where  the  breach  complained  of 
was  that  the  goods  deliTcred  .were  not  of  the  quality  mentioned  in  the  contract,  the  plaintiff, 
after  the  defendant  had  rested,  was  allowed  to  rebut  an  anticipated  argument,  founded  on  the 
defendant's  testimony,  that  it  was  the  duty  of  the  plaintiffs  agent  to  have  examined  the  goods 
before  delivery,  by  proving  by  the  agent  that  the  defendant  told  him  he  need  not  examine  the 
goods,  as  he  was  bound  by  the  contract  to  furnish  goods  of  a  good  quality.  Gilpins  v.  Con- 
sequa,*  Pet.  C.  C,  85. 

§  8401.  The  plaintiffs  may  give  evidence  to  explain  or  contradict  any  matters  which  come 
out  in  the  testimony  offered  by  the  defendants.  But  if  the  plaintiffs  have  examined  witnesses 
on  the  same  matter  in  their  opening,  and  nothing  new  on  that  subject  has  come  out  in  tlie 
defendants*  evidence,  such  evidence  on  the  part  of  the  plaintiffs  is  improper.  Gilpin  v.  Con- 
sequa,  3  Wash.,  184. 

§  8402.  If  evidence  introduced  in  rebuttal  tends  to  prove  the  case  of  the  party  adducing  it, 
its  admission  is  discretionary  with  the  court,  whether  it  is  strictly  rebutting  or  not.  Grand 
Trunk  R.  Co.  v,  Richardson,  1  Otto,  464. 

g  8403.  Shifting  line  of  proof.—  Whether  a  party  may  open  his  case  upon  one  line  of  proof 
and  during  the  trial  shift  to  another  is  a  matter  of  discretion  for  the  cx>urt.  Turner  v. 
Yates,  16  How.,  25  (^§  62-68). 

§  8404.  Object  of  act  of  1789. —  The  purpose  of  the  thirteenth  section  of  the  judiciary  act 
of  1789,  providing  that  "  the  mode  of  proof  by  oral  testimony  and  examination  of  witnesses, 
in  open  court,  shall  be  the  same  in  all  the  courts  of  the  United  States,  as  well  in  the  trial  of 
causes  in  equity,  and  admiralty  and  maritime  jurisdiction,  as  of  actions  at  common  law,"  was 
not  to  introduce  a  law  of  evidence  respecting  the  competency  of  witnesses,  but  a  mode  of 
proceeding  merely.     United  States  r.  Dunham,*  21  Law  Rep.,  591. 

g  8405.  Evidence  in  chief.—  It  is  too  late  to  offer  evidence  in  cliief  after  the  close  of  the 
testimony.     Kemble  t\  Lull,  3  McL.,  272. 

^  8406.  On  the  trial  of  an  indictment  for  using  the  mail  to  promote  lotteries,  after  the  prose- 
cution had  announced  the  evidence  on  their  side  closed,  the  defendant  moved  for  an  acquittal, 
on  the  ground  that  no  evidence  had  been  inti'oduced  tending  to  prove  the  existence  of  a  lot- 
tery. Heldf  that  it  was  in  the  discretion  of  the  court  to  allow  the  prosecution  time  to  supply 
this  proof.     United  States  v,  Noelke,  17  Blatch.,  554. 

§  3407.  Recalling  nitness.— A  witness,  after  being  examined  in  chief,  cannot  be  called 
again  and  examined  as  to  new  matter  not  brought  out  by  the  cross-examination,  unless  the 
court,  in  its  discretion,  permits  it.     United  States  v.  Wilson,  1  Bald.,  78. 

§  8408.  A  witness  who  has  been  fully  examined  and  discharged  may  be  recalled  and  exam- 
ined as  to  a  new  point  not  before  examined.    Collins  v.  Johnson,  Hemp.,  279. 

§8409.  Miscelianeonn. —  Where  an  unwritten  agreement  to  admit  certain  evidence  was 
alleged  by  counsel  on  one  side  and  denied  by  the  other,  the  court  refused  to  hear  affi<lavits 
as  to  the  agreement,  but  decided  to  hear  the  evidence  and  admit  or  reject  it,  according  to  its 
competency.     Lambert  v.  Smith,  1  Cr.  C.  C,  361. 

§  8410.  A  party  is  not  allowed  to  wait  until  the  testimony  of  the  other  side  is  closed,  and 
then  by  producing  a  stipulation  relative  to  the  admission  of  certain  facts  to  make  it  the  ground 
for  striking  out  a  portion  of  the  testimony.     United  States  v,  Graff,*  14  Blatch.,  381. 

§  8411.  Where  certain  evidence  is  admissible  in  several  cases,  and  the  time  in  which  that 
evidence  might  have  been  put  in  has  expired  in  some  cases  and  not  in  others,  the  time  may  l)e 
enlarged,  though  the  party  de^ring  the  evidence  might  otherwise  be  precluded  by  his  laches 
from  introducing  it.     Wooster  v.  Howe  Machine  Co.,*  10  Fed.  R.,  666. 

§  8412.  Where  it  was  evident  on  the  proof  that  a  vessel  was  bona  ^e  owned  by  neutrals,  but 
it  was  not  so  evident  as  to  her  cargo,  which  was  claimed  by  the  same  owners,  and  further  prciofs 
were  ordered  on  this  point,  further  proofs  were  also  allowed  to  be  taken  by  either  party  as  t<* 
the  ownership  of  the  vessel.    Ship  Alliance,  Bl.  Pr.  Cas,,  646. 

§  8418.  In  a  petition  for  freedom,  the  counsel  for  the  defendant  having  suggested  that  the 
petitioner's  witnesses  were  of  bad  character,  the  court  directed  that  they  should  be  excluded 
from  the  court  room  while  each  was  giving  his  testimony.  Negro  Joice  t?.  Alexander,  I  Cr. 
C.  C,  528. 

§  8414.  No  testimony  taken  after  time  can  be  read  at  the  hearing  against  an  objection  made 
and  not  waived.     Wooster  v.  Clark,*  9  Fed.  R.,  854. 

§  3415.  If  a  witness  has  been  examined  without  a  release,  and,  upon  the  adjournment  over 
of  the  jury,  it  is  decided  that  he  is  incompetent  on  account  of  interest,  and  he  is  released  by 
the  party  calling  him,  he  must  be  examined  anew,  unless  it  is  waived.  Beltzhoover  v,  Stock- 
ton, 4  Cr.  C.  C,  695. 

§  8410.  At  the  close  of  the  evidence  for  the  prosecution  in  a  criminal  case,  a  request  was 
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made,  in  behalf  of  the  defendant,  that  the  court  instruct  the  district  attorney  to  call  as  a  wit- 
ness in  behalf  of  the  government  one  M.  The  request  was  refused  and  M.  was  not  then  called. 
Subsequently,  and  when  the  evidence  for  the  defense  had  been  given,  the  district  attorney 
offered  M.  as  a  witness  to  give  evidence  in  rebuttal.  The  witness  was  then  objected  to  and 
the  objection  overruled.  Held,  that  there  was  no  error.  United  States  v.  Bennett,  17  Blatch., 
357. 

§  841 7.  Books  and  papers  are  not  made  evidence  in  the  cause  by  being  used  by  a  witness  to 
refresh  liis  memory.    Stanley  v.  Whipple,  2  McL.,  85. 

§  84 IS.  An  affidavit  made  in  support  of  a  motion  for  a  continuance,  which  motion  is  over- 
ruled, Ib  in  no  judicial  sense  before  the  court  at  the  trial,  and  can  be  used,  if  at  all,  only  when 
introduced  by  one  of  the  parties  for  some  legitimate  purpose.  Campbell  v.  Rankin,  9  Otto,  361. 

8  84 Id.  It  is  irregular  to  allow  the  defendant,  in  support  of  his  objection  to  the  relevancy 
of  evidence  offered  by  the  plaintiff,  to  inject  into  the  plaintiff^s  case  testimony  upon  the 
merits  of  the  defense.    United  States  v.  Hunt,  15  Otto,  1S8. 

g  8420.  Where  an  American  vessel  was  sent  in  on  suspicion,  but  before  reaching  port  was 
captured  by  the  enemy  and  condemned,  in  an  action  against  tho  first  captor  by  the  owners  of 
the  condemned  vessel,  evidence  of  part  of  the  vessel's  papers  {)roduced  at  that  trial  and  con- 
demnation cannot  be  offered  to  show  that  there  waa  no  original  cause  of  capture,  unless  all 
the  papers  are  offered.    The  Rover,  2  Gall.,  240. 


2.  .EaoamimUion  and  Oraaa-examinaUon  of  Witnesses. 

SuMXABY — BeligiovM  scruples;  permitted  to  afflrm^  §  ^21,^  Examination  of  adverse  parfy^ 

§8422. 

§  8421«  A  witness  who  has  applied  for  membership  in  the  Quaker  sect,  although  not  yet 
fully  admitted  to  the  privileges  of  membership,  yet  if  no  one  has  opposed  the  application  and 
he  is  considered  a  member  of  that  community,  and  he  has  religious  scruples  about  swearing, 
may,  under  the  laws  of  Maryland,  as  administered  in  the  federal  courts,  be  allowed  to  testify 
on  affirmation.    King  v,  Fearson,  g  8428. 

§  8422.  No  provision  is  made  by  the  United  States  statutes  for  any  examination  of  the  ad- 
verse party  to  a  suit  before  trial.  Such  examination  must  be  had  at  the  trial  in  open  court 
like  that  of  any  otlier  witness.  A  state  statute  which  provides  that  one  party  to  a  suit  may 
examine  the  other  on  interrogatories  before  the  trial  is  controlled  by  the  United  States  stat- 
ute and  the  practice  of  the  federal  courts,  and  such  examination  will  not  be  allowed  in  the 
federal  courts  sitting  in  that  state.    Beardsley  v.  Littell,  g§  8424-25. 

[NOTBS.— See  g§  8426-8467.] 

KING  V.  FEARSON. 
(Circuit  Court  for  the  District  of  Columbia :  8  Cranch,  C.  C^  485,  486.    1829.) 

Statement  of  Facts. —  Kurtz  was  offered  as  a  witness  upon  his  affirmation, 
and  being  objected  to  that  he  was  not  a  member  of  the  Society  of  Quakers,  it 
was  proved  that  be  was  so  considered  by  the  society,  having  made  application 
for  membership  and  no  objection  having  been  interposed. 

§  3423.  Proper  construction  of  the  constitution  of  Maryland  on  the  svhject 
of  religious  liberty. 

Opinion  oy  Cranch,  J. 

That  the  constitution  of  Maryland  ought  to  have  a  liberal  construction. 
That  the  professed  object  of  the  provision  was  to  prevent  oppression  upon  the 
consciences  of  men ;  and  that  the  three  cases  of  Quakers,  Tunkers  and  Meno- 
nists  were  rather  put  by  way  of  example  than  as  confining  the  privilege  to 
those  sects  only,  and  leaving  all  other  cases  of  conscience  to  the  severe  opera- 
tion of  the  law.  That  every  other  case  of  really  conscientious  scruples  was 
within  the  meaning  of  the  law;  the  only  question  being  as  to  the  fact  of  con- 
scientious scruples  or  the  membership  of  the  witness  in  relation  to  his  relig- 
ious scruples;  and  not  in  relation  to  the  discipline  or  civil  privileges  attached 
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to  membership.  So  that  a  member  of  a  society,  in  regard  to  its  religious  per- 
suasion, upon  the  point  of  the  unlawfulness  of  oaths,  was  within  the  protection 
of  the  constitution,  although  he  should  not  be  a  member  as  to  its  civil  privi- 
leges, according  to  the  rules  of  the  society,  nor  subject  to  its  moral  discipline. 

BEARDSLEY  v,  UTTELL. 
(Circuit  Court  for  New  York :  14  Blatchford,  10^107.    1877.) 

Opinion  by  Blatchford,  J. 

Statement  op  Facts. —  This  is  an  action  at  law  to  recover  damages  for  the 
infringement  of  letters  patent.  It  is  at  issue  and  ready  for  trial.  The  plaint- 
iff now  presents  to  the  court  his  a£9 davit,  setting  forth  that  the  testimony  of 
the  defendant  Littell  is  material  and  necessary  for  the  plaintiff  upon  the  ques- 
tions of  the  kind  and  description  of  the  machine  used  by  the  defendants,  and 
claimed  to  be  an  infringement  of  the  plaintiff's  patent,  "  the  amount  which  he 
has  used  the  same,"  and  the  profits  resulting  from  such  use ;  that  these  mat^ 
ters  are  peculiarly  within  the  knowledge  of  said  defendant,  and  cannot  well 
be  proved  except  by  his  testimony ;  and  that  it  is  necessary  to  take  his  exam- 
ination before  the  trial,  in  order  that  the  plaintiff  may  properly  prepare  for 
the  trial.  On  this  affidavit  an  application  is  made  for  an  order  that  the  de- 
fendant appear  for  examination  as  a  witness  before  the  trial. 

§  3424.  The  practice  of  United  States  courts  as  to  the  examination  of  wit- 
nesses is  not  controlled  hy  the  laws  of  the  state  in  which  the  court  is  sitting. 

Section  389  of  chapter  6  of  the  Code  of  Procedure  of  the  state  of  New 
York  provides  as  follows:  "Ko  action  to  obtain  discovery  under  oath,  in  aid 
of  the  prosecution  or  defense  of  another  action,  shall  be  allowed,  nor  shall  any 
examination  of  a  party  be  had,  on  behalf  of  the  adverse  party,  except  in  the 
manner  prescribed  by  this  chapter."  Section  390  provides  as  follows:  "A 
party  to  an  action  may  be  examined  as  a  witness,  at  the  instance  of  the  ad- 
verse party,  or  of  any  one  of  several^  adverse  parties,  and  for  that  purpose 
may  be  compelled,  in  the  same  manner,  and  subject  to  the  same  rules  of  ex- 
amination, as  any  other  witness,  to  testify,  either  at  the  trial,  or  conditionally, 
or  upon  commission."  Section  391  provides  as  follows:  "The  examination, 
instead  of  being  had  at  the  trial,  as  provided  in  the  last  section,  imiy  be  had 
at  any  time  before  the  trial,  at  the  option  of  the  party  claiming  it,  before  a 
judge  of  the  court,  or  a  county  judge,  on  a  previous  notice  to  the  party  to  be 
examined,  and  any  other  adverse. party,  of  at  least  five  days,  unless,  for  good 
cause  shown,  the  judge  order  otherwise.  But  the  party  to  be  examined  shall 
not  be  compelled  to  attend  in  any  other  county  than  that  of  his  residence,  or 
where  he  may  be  served  with  a  summons  for  his  attendance."  It  is  provided 
by  section  914  of  the  Kevised  Statutes  of  the  United  States,  that  "  the  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  in  civil  actions,  other  than 
equit}^  and  admiralty  causes,  in  the  circuit  and  district  courts,  shall  conform, 
as  near  as  may  be,  to  the  practice,  pleadings  and  forms  and  modes  of  proceed- 
ino^  existing:  at  the  time  in  like  causes  in  the  courts  of  record  of  the  stat« 
within  which  such  circuit  or  district  courts  are  held,  any  rule  of  court  to  the 
contrary  notwithstanding." 

The  application  now  made  is  founded  on  the  view  that  the  practice  of  ex- 
amining an  adverse  party  before  the  trial,  as  a  witness,  in  a  suit  at  law,  has 
become  the  practice  of  this  court  by  virtue  of  the  above  section  914.    This  is 

not  a  correct  view. 
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§  3425.  In  a  court  of  the  United  States,  a  party  to  a  suit  must  he  examined 
in  open  court  and  not  before  the  trial.  The  subject  of  examining  witnesses  is 
controlled  hy  the  statutes  of  the  United  States. 

Section  861  of  the  Kevised  Statutes  provides  that  "  the  mode  of  proof  in 
the  trial  of  actions  at  common  law  shall  be  by  oral  testimony  and  examination 
of  witnesses  in  open  court,  except  as  hereinafter  provided."     There  is  nothing 
in  the  constitution  or  statutes  of  the  United  States  which  sanctions  any  other 
mode  of  trial,  in  a  common  law  action,  than  a  trial  by  a  jury,  in  the  presence 
of  the  court,  unless  such  a  trial  is  waived.     Therefore,  when  the  statute  speaks 
of  the  examination  of  witnesses  in  open  court,  in  the  trial  of  an  action  at 
common  law,  it  means  the  examination  of  witnesses  in  the  presence  of  the 
court  and  the  jury,  at  the  trial,  and  not  before  the  trial.     But,  as  some  wit- 
nesses might  be  out  of  the  jurisdiction  of  the  court,  or  would  probably  be  ab- 
sent from  such  jurisdiction  at  the  time  of  trial,  provision  was  to  be  made  for 
such  cases.    Hence  the  words,  in  section  861,  "except  as  hereinafter  provided." 
In  pursuance  of  this  view,  section  863  makes  provision  for  taking  by  deposi- 
tion, de  bene  esse,  before  trial,  by  certain  specified  ofl8cers,  out  of  court,  the 
testimony  of  witnesses  who,  though  within  the  United  States,  are  beyond  the 
reach  of  a  subpoena,  or  who  are  bound  on  a  voyage  to  sea,  or  who  are  about 
to  go,  before  the  trial,  out  of  the  United  States,  or  who  are  about  to  go, 
before  the  trial,  to  some  place  within  the  United  States  which  is  beyond 
the  reach  of  a  subpoena,  or  who  are  ancient  and  infirm.     Section  866  makes 
provision  for  taking  depositions  under  a  dedimtis  potestatem,  "according  to 
common  usage,"  that  is,  by  commission,  and  for  taking  depositions  in  per- 
petuam  rei  memoriam.     Sections  882  and  following  sections  provide  for  docu- 
mentary evidence.     These  are  all  the  statutory  provisions  enacted  by  the 
United  States  on  the  subject;  and  it  is  quite  clear  that  they  cover  the  whole 
subject  of  oral  testimony,  in  actions  at  common  law,  in  the  courts  of  the 
United  States.    There  is  nothing  in  section  914  which  supersedes  them;  and, 
under  them,  the  examination  of  an  adverse  party  as  a  witness,  before  trial,  in 
a  common  law  suit,  cannot  be  had. 

It  may  well  be  doubted  whether  there  is  anything  in  section  914  which  ap- 
plies to  the  subject  of  the  evidence  of  witnesses,  either  as  to  its  character  or 
competency,  or  the  mode  of  taking  it.    The  expression  "practice,  pleadings, 
and  forms  and  modes  of  proceeding,"  is  well  satisfied  without  including  in  it 
the  subject  of  evidence.    At  all  events,  it  cannot  be  regarded  as  covering  mat- 
ters connected  with  the  subject  of  the  evidence  of  witnesses,  which  are  regu- 
lated by  specific  provisions  of  law  found  in  the  same  title  of  the  same  statute. 
In  the  case  of  The  Indianapolis  &  St.  Louis  E.  Co.  v.  Horst,  3  Otto,  291,  the 
supreme  court  of  the  United  States,  in  commenting  on  section  914,  say  that 
the  language  of  that  section,  that  the  conformity  mentioned  in  it  is  to  be  "  as 
near  as  may  be,"  means,  "  not  as  near  as  may  be  possible,  or  as  near  as  may 
be  pr(icticable;^^  that  the  indefiniteness  of  the  expression  devolves  upon  the 
federal  court  the  duty  of  construing  and  applying  the  provision  in  each  case, 
and  gives  to  the  court  the  power  to  reject  any  subordinate  provision  iu  a  state 
statute,  which,  in  its  judgment,  would  unwisely  incumber  the  administration 
of  the  law,  or  tend  to  defeat  the  ends  of  justice,  in  the  federal  court;  and 
that,  while  section  914  is,  to  a  large  extent,  mandatory,  it  is  also,  to  some 
extent,  only  directory  and  advisory.    In  the  spirit  of  that  language,  it  may 
be  observed  that  section  389  of  the  Code  of  Proce<lure  of  New  York  abolishes 
an  action  to  obtain  discovery  under  oath,  in  aid  of  the  prosecution  or  defense 
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of  another  action,  and  then  section  391  allows  an  examination  of  an  adverse 
party  as  a  witness  before  trial,  evidently  as  a  substitute  for  a  discovery  before 
trial,  in  an  ancillary  action.  But  a  suit  in  equity  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defense  of  a  suit  at  law,  is  not  abolished  in 
the  courts  of  the  United  States.  The  distinction  between  suits  in  equity  and 
actions  at  common  law  exists  in  the  courts  of  the  United  States.  Such  dis- 
tinction is  recognized  by  the  constitution,  and  cannot  be  abolished  by  congress. 
It  is  also  recognized  in  section  914.  Therefore,  one  of  the  reasons  for  the 
practice,  in  the  courts  of  the  state  of  New  York,  of  examining  an  adverse 
party  as  a  witness  before  trial,  in  a  suit  at  law,  does  not  exist  in  respect  to  the 
federal  courts. 

It  is  also  worthy  of  consideration  that  section  391  of  the  Code  of  Procedure 
of  New  York  provides  that  the  party  to  be  examined  shall  be  examined  before 
a  judge  of  the  court  or  a  county  judge,  and  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where  he  may  be  served 
with  a  summons  for  his  attendance.  The  examination,  if  allowed  in  the  fed- 
eral court,  must  take  place  before  a  judge  of  the  court.  There  is  no  alterna- 
tive officer,  to  take  the  place  of  the  county  judge.  If  the  party  cannot  be 
compelled  to  go  out  of  the  county  where  he  resides,  the  benefit  of  the  provis- 
ion would  practically  be  confined  to  suits  pending  in  the  counties  where  the 
federal  judges  should  happen  to  reside  or  to  be  present,  unless  the  party  to  be 
examined  could  incidentally  be  found  in  such  county.  There  would  be  no  uni- 
formity in  such  a  provision,  and  such  a  practice  could  hardly  be  said,  as  a  gen- 
eral practice,  to  conform  "  as  near  as  may  be  "  to  the  state  practice. 

Moreover,  in  view  of  the  limited  judicial  force  in  the  courts  of  this  district 
in  comparison  with  the  amount  of  the  business  pending  in  those  courts,  and 
of  the  fact  that  the  examination,  if  had,  must  take  place  before  a  judge  of  the 
court,  it  is  quite  clear  that  an  allowance  of  the  practice  would  '^  unwisely  in- 
cumber the  administration  of  the  law,"  especially  in  view  of  the  fact  that  a 
party  may,  at  the  trial,  be  called  a^  a  witness  by  the  adverse  party,  in  a  suit 
at  law,  and  may,  if  a  case  exists  under  section  863,  be  examined  as  a  witness, 
before  trial,  on  behalf  of  the  adverse  party,  by  deposition  de  bene  es9e.  The 
application  is  refused ;  and  I  am  authorized  to  say  that  the  circuit  judge  con- 
curs in  the  foregoing  views. 

g  8426.  ExnminatiOB  of  witnesses.— Under  the  act  of  ccmgress  of  1789,  a  party  to  a  suit  in 
equity  has  a  right  to  demand  an  examination  ore  tenua  of  witnesses  before  an  examiner  within 
the  jurisdiction  of  the  court.    Sickles  v.  Gloucester  Co.,*  8  Wall.  Jr.,  186. 

§  9427.  A  question  to  a  witness,  which  the  law  will  not  permit  him  to  answer,  is  improper, 
and  the  court  will  not  permit  it  to  be  put.  But  if  the  question  be  such  as  if  merely  answered 
in  one  way  would  disgrace  or  criminate  him,  the  question  is  proper  and  may  be  put,  because 
it  is  the  privilege  of  the  witness  to  refuse  to  answer  it,  and  not  the  law  which  forbids  him.  to 
do  BO.    United  States  v.  Craig,  4  Wash.,  729. 

§  8428.  It  is  not  admissible  to  ask  a  witness,  on  his  examination  in  chief,  whether  he  has 
ever  mentioned  the  circumstances  he  has  testified  to,  before,  in  order  to  corroborate  his  testi- 
mony. Testimony  in  chief,  tending  merely  to  support  the  credit  of  a  witness,  is  not  admieBi- 
ble  except  in  reply  to  some  previous  impeachment.  United  States  v.  Holmes,  1  Cliff.,  104 
(§§  4839-^1). 

g  8429.  Questions  propounded  merely  to  ascertain  the  names  of  persons  whom  the  party 
may  desire  to  call  as  witnesses  to  disprove  the  case  of  the  opposite  party  may  be  excluded. 
Storm  V,  United  States,  4  Otto»  76. 

g  8480.  In  an  action  against  a  common  carrier  for  the  loss  of  horses  shipped,  it  is  imprcqoer  to 
ask  of  the  plaintiff,  when  examined  as  a  witness,  for  whom  the  agent  assumed  to  act  in  mak- 
ing the  agreement  for  the  transportation  of  the  horses  and  furnishing  the  cars.  He  should  be 
atdced  what  was  said  and  done,    RaUroad  Company  v,  Pratt,  22  WaU.,  138. 

516 


INTRODUCTION  OF  EVIDENCE.—  EXAMINATION  OF  WITNESSES,    gg  S481-M4«. 


g  8481.  Objection  was  made  to  a  deposition  because  an  ex  parte  certificate  of  facts  haviilg 
been  given  by  some  of  the  witnesses,  they  were  asked  if  the  certificate  contained  the  truth, 
instead  of  being  interrogated  as  to  the  facts  stated  in  it.  Heldj  that  the  answers  to  those 
questions  could  not  be  read.    Richardson  v.  Qoiden,*  8  Wash.,  109. 

§  8483.  Upon  an  indictment  for  a  nuisance,  in  keeping  a  common  gaming-house,  the  ques- 
tion, **  who  dealt  the  cards,"  is  too  general,  and  will  be  excluded.  United  States  v,  Strother, 
8Cr.  C.  C.,432. 

^  8488. leading  qnestions. —  A  leading  (Question  is  one  which  suggests  or  leads  to  the 

answer;  one.  which,  embodying  a  material  fact,  admits  of  an  answer  by  a  simple  negative  or 
aflirmative.    United  States  v,  Angell,  11  Fed.  R.,  84. 

§  8484.  A  question  must  not  be  so  propounded  to  a  witness  as  to  indicate  the  answer  de- 
sired.   United  States  v.  Dickinson,  2  McL.,  325. 

g  84 3».  The  admission  of  leading  questions  on  the  direct  examination  must  depend  on  the 
judgment  of  the  court.    Ihid. 

%  3486.  Upon  the  cross-examination  of  a  witness,  he  may  be  asked  leading  questions  to  draw 
from  him  a  further  disclosure  than  was  made  apon  the  principal  examination,  and  in  reference 
to  the  matter  testified  about.  But  if  the  cross-examination  respects  new  matter,  leading 
questions  cannot  be  asked.    Harrison  v.  Rowan,  8  Wash.,  580. 

§  8487.  Upon  an  indictment  for  selling  liquors  without  a  license,  against  one  Angell,  a  ques- 
tion asked  of  a  witness,  **  Did  you  drink  liquor  at  AngelFs  that  day?  "  was  held  to  be  leading, 
and  was  ruled  out  on  the  main  examination,  although  put  to  contradict  a  former  witness,  it 
not  being  a  case  where  such  former  witness  had  stated  that  such  and  such  expressions  were 
used,  or  certain  things  said,  and  the  question,  objected  to  as  leading,  was  whether  those  par^ 
ticular  expressions  were  used,  or  those  things  said.     United  States  v.  Angell,  11  Fed.  R.,  34. 

§  8488.  On  a  trial  for  robbery  on  the  high  seas  alleged  to  have  been  committed  by  the  offi- 
cers and  crew  of  the  Panda  upon  the  Mexican,  witnesses  for  the  government,  with  the  chart . 
of  the  Mexican's  poute  on  her  voyage  (which  had  already  been  proved  in  the  case)  before  theot, 
were  allowed  to  be  asked  whether,  under  the  circumstances  stated,  of  the  supposed  time  of  the 
starting  of  both  vessels,  the  Mexican  and  the  Panda  would  or  would  not  be  likely  to  meet  at 
the  point  marked  out  on  the  chart.  Held^  that  the  question  was  proper  and  not  leading. 
United  States  v.  Gibert,  2  Sumn.,  19. 

g  8489.  miscellaneons  matters  of  practice. —  If  the  plaintiff  calls  a  witness  to  rebut 

evidence  given  by  the  defendant,  he  cannot  ask  him  any  question  not  intended  to  contradict 
or  discredit  any  of  the  defendant's  witnesses,  nor  rendered  necessary  by  any  evidence  given 
by  the  defendant.    Evans  r.  Eaton,  Pet.  C.  C,  322. 

g  8440.  Upon  an  issue  to  try  whether  a  will  is  valid,  the  plaintiff,  by  asking  questions  re- 
specting the  sanity  of  the  testator,  upon  the  examination-in-chief,  is  not  prevented  on  that 
acci^unt  from  examining  witnesses  to  rebut  the  evidence  of  the  defendant  on  that  subject, 
although  it  was  irregular  for  the  plaintiff  to  give  evidence  of  sanity  in  the  first  instance. 
EEarrison  t?.  Rowan,  3  Wash.,  680. 

g  8441.  It  cannot  be  permitted,  in  suit  for  the  infringement  of  a  patent,  to  ask  a  witness 
whether  a  certain  person  has  applied  to  the  plaintiff  for  a  license  to  use  his  invention,  and  of- 
fered to  pay  for  the  same,  when  it  does  not  appear  that  the  person  has  any  machine  of  the  kind 
or  has  ever  used  one.    Evans  r.  Hettick,  8  Wash.,  408. 

g  8442.  Where  a  witness,  on  hi6  cross-examination,  disclosed  the  fact  that  he  and  his  brother 
were  present,  without  any  payment  of  witness  fees,  as  witnesses  for  the  defendant,  and  that 
his  brother  had  given  him  a  paper  with  reference  to  the  expenses  of  the  suit,  which  he  had 
given  back  and  had  not  seen  since,  it  was  held  that  he  might  be  asked  to  state  the  contents  of 
the  paper,  in  order  to  test  his  temper  and  credibility,  the  witness  having  stated  that  he  did  not 
know  who  signed  the  paper,  and  its  contents  not  therefore  being  injurious  to  the  defendant* 
JEOien  v,  Russell,  19  WaU.,  483. 

^  8448.  After  the  jury  had  returned  to  give  their  verdict  the  defendant  was  not  allowed  to 
examine  a  witness  who  had  come  in  after  the  jury  had  retired.  Riley  r.  Cooper,  1  Cr.  C.  C, 
166. 

^  8444.  Where  the  jury,  after  retiring,  returned  into  court  at  their  own  request  to  interrogate 
a  witness,  the  court  refuse*!  to  allow  the  counsel  to  ask  the  witness  any  questions.  United 
States  r.  Green w(XKi,  1  Cr.  C.  C,  186. 

§  8445.  Where  the  jury,  having  retired,  returned  to  re-examine  witnesses,  the  bar  were  in- 
formed that  in  such  cases  neither  party  has  aright  to  ask  questions  or  to  make  any  motion  to  the^ 
court  in  the  prc»sence  of  the  jury.    Virginia  v.  Zimmermann,  1  Cr.  C.  C,  47. 

^  844  i».  In  the  course  of  a  criminal  trial  in  the  United  States  circuit  court,  it  became  nec- 
essary to  a.'^certain  whether  the  land  on  which  the  crime  was  committed  had  been  granted  by 
the  proprietors,  as  well  as  ceded  by  the  state,  to  the  Unitetl  States.  Upon  inspection  of  the 
copies  of  the  town  records  introduced  to  prove  this  fact,  it  was  plain  that  the  dates  of  some  of 
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them  had  been  erroneously  stated  by  the  certifying  officer  in  his  great  haste.  Tlie  originals 
were  therefore  sent  for,  and  introduced  in  evidence  on  the  oath  of  the  town  clerk  that  they 
were  the  true  records,  after  the  counsel  for  the  defense  had  closed  their  argument  to  the  jury. 
The  court  then  refused  to  permit  the  defense  to  interrogate  the  witnesses  who  had  been  pro- 
duced by  the  United  States  to  testify  to  a  single  fact  and  had  been  cross-examined  by  the  de- 
fense fully  and  exhaustively  as  to  their  answers  concerning  this  fact;  The  ruling  of  the  court 
in  excluding  such  testimony  was  held  to  be  correct.     United  States  v.  CJornell,  2  Mason,  91. 

§  8447.  When  a  party  to  a  suit  has  been  notified  under  the  statute  to  appear  and  be  examined 
as  a  witness,  and  appears  accordingly,  he  may  be  examined  as  a  witness  although  the  party  who 
gave  th3  notice  does  not  wish  it.     Parkinson  v.  McKim,*  1  Burnett  (Wis.),  53. 

§  8448.  On  an  order  of  reference  in  bankruptcy  proceedings  to  a  receiver  to  take  testimony, 
a  witness  was  examined  and  cross-examined  and  his  testimony  taken  down  by  a  stenographer, 
who  after  considerable  delay  furnished  a  long-hand  copy  to  the  party  calling  for  the  reference. 
The  testimony  was  not  submitted  to  and  signed  by  the  witness,  because  his  further  attendance 
could  not  be  secured,  his  whereabouts  being  unknown.  Held,  that  under  general  order  No.  10, 
requiring  testimony  thus  taken  to  be  read  over  to  and  signed  by  the  witness,  such  testimony 
must  be  suppressed,  the  delay  of  the  stenographer  furnishing  no  excuse.  In  re  Gary,*  9  Fed. 
R.,  754. 

§  8449.  Whether  a  re-examination  of  persons  found  on  board  a  captured  vessel-shall  be  ad- 
mitted in  evidence  or  not  is  a  question  for  the  discretion  of  the  court.  If  the  case  as  it  stands 
upon  the  original  depositions  is  a  dear  one  in  favor  of  the  claimants,  the  court  will  hesitate 
about  admitting  the  evidence ;  but  where  the  evidence  clearly  called  for  the  condemnation  of 
the  vessel,  and  the  testimony  on  the  re-examination  was  consistent  in  itself  and  corroborated 
by  other  evidence  in  the  case,  such  re-examinations  may  be  admitted.  The  Stephen  Hai't,  Bl. 
Pr.  Cas.,  387. 

§  :)450.  The  wife  of  a  vdtness  was  appointed  commissioner  to  examine  him,  where  it  appeared 
that  there  was  no  other  suitable  person  in  his  neighborhood.    Ship  Norway,*2  Ben.,  121. 

§  8451.  It  is  incumbent  on  those  who  insist  upon  the  right  to  put  particular  questions  to  a 
witness,  to  establish  such  right  beyond  a  reasonable  doubt,  for  the  very  purpose  stated  by  them; 
and  they  cannot  afterwards  desert  that  purpose  and  show  the  pertinency  or  relevancy  of  the 
evidence  for  any  other  purpose,  not  then  suggested  to  the  court.  Philadelphia  &  Trenton  R 
Co.  V.  Stimpson,  14  Pet.,  448. 

§  3452.  As  a  matter  of  right  a  witness  once  called  cannot  be  recalled  and  examined  as  to 
new  matter  after  cross-examination,  but  the  court  may  allow  it  in  its  discretion.  United  States 
V.  WUson,  Bald.,  78. 

§  8458.  Cross-exami nation.—  Leading  questions  may  be  asked  on  cross-examination.  Dawes 
V.  CJorcoran,*  1  Cr.  C.  C,  137. 

§  8454.  An  irrelevant  question  cannot  be  asked  on  cross-examination  merely  for  the  purpose 
of  discrediting  a  witness  by  contradicting  him.    United  States  r.  Dickinson.  2  McL.,  325. 

§  8455.  When  a  witness  on  cross-examination  refuses  to  state  the  name  of  a  person,  with 
whom  he  has  had  dealings  not  directly  connected  with  the  case,  and  the  court  in  its  discretion 
allows  him  to  continue  in  such  refusal,  this  exercise  of  discretion  will  not  be  revised  by  a 
higher  court  on  appeal.    Rea  v,  Missouri,*  17  Wall.,  542. 

§  845 G.  It  is  usual  to  allow  questions  to  be  put  to  a  witness  to  affect  his  credibility ;  but  it  is 
within  the  discretion  of  the  presiding  judge  to  determine  whether,  in  view  of  the  evidence 
previously  introduced,  and  of  the  nature  of  the  testimony  given  by  the  witness  in  his  examina- 
tion-in-chief, it  is  fit  and  proper  that  questions  of  the  kind  should  be  overruled,  and  to  what 
extent  such  a  cross-examination  should  be  allowed.     Storm  v.  United  States,  4  Otto,  76. 

§  8457.  The  cross-examination  of  a  witness  must  be  confined  to  the  subject-matters  inquired 
of  in  the  direct  examination.     Can*  v.  Gale,  Dav.,  328. 

§  845S.  A  party  has  no  right  to  cross-examine  a  witness  except  as  to  facts  and  circumstances 
connected  with  the  matters  stated  in  his  direct  examination.  If  he  wishes  to  examine  him  as 
to  other  matters,  he  must  call  him  as  his  own  witness.  Philadelphia  &  Trenton  IL  Co.  v, 
Stimpson,  14  Pet.,  448;  Houghton  v.  Jones,*  1  Wall.,  702.  "^ 

§  8459.  If  a  party  to  the  suit,  on  being  examined  as  a  witness,  is  asked  on  his  cross-examina- 
tion a  question  not  connected  with  what  he  stated  in  his  examination-in-chief,  and  his  answer 
is  in  his  own  favor,  he  sustains  no  injury  from  the  error,  and  it  is  not  ground  for  a  new  triaL 
Cramer  v.  Cullinane,*  2  MacArth.,  197. 
I  §  8400.  A  party  has  no  right  to  cross-examine  a  witness,  without  leave  of  the  court,  as  to 
any  facts  and  circumstances  not  connected  with  matters  stated  in  his  direct  examination,  ex- 
cept to  show  bias  or  prejudice  in  the  witness,  or  to  lay  the  foundation  for  evidence  of  prior 
contradictory  statements.  But  if  the  court  relaxes  the  rule  and  allows  the  cross-examination 
to  extend  to  other  matters  pertinent  to  the  issue,  the  judgment  will  not  be  revei^sed  for  that 
reason,  if  it  has  worked  no  injury  to  the  opposite  party.    Wills  v.  Russell,  10  Otto,  621. 
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§  9401.  A  witness  may  be  asked  questions,  on  his  cross-ezaminationy  to  test  the  yalue  of  hia 
opinion  expressed  in  his  testimony  in  chief.    Chicago  v,  Greer,  9  Wall.,  726. 

§  3462.  Where  the  plaintiffs  gave  in  evidence  an  account,  admitted  by  the  defendants  to  be 
correct,  and  proved  that  certain  checks  had  been  delivered  to  one  of  the  defendants  and  called 
upon  him  to  produce  them,  it  is  competent  for  the  defendant  to  ask  one  of  the  plaintiffs*  wit- 
nesses, on  cross-examination,  whether  a  certain  check,  constituting  one  of  the  items  of  that 
aooouDt,  was  dn*.wn  by  Mr.  Coote  in  the  name  of  the  firm.  Patriotic  Bank  v,  Coote,*  8  Cr.  C. 
a,  170. 

$^  8468.  Where  a  defendant,  in  putting  in  his  evidence,  introduces  no  new  evidence  in  rela- 
tion to  the  contra'^t  on  which  the  plaintiff  sues,  the  plaintiff  will  not  afterwards  be  allowed  to 
examine  witnesses  in  relation  to  the  contract.    Gilpins  v.  Consequa,*  Pet.  C.  C,  85. 

g  8464.  Where  a  complaint  was  made  before  a  commissioner,  for  the  extradition  of  a  crimi- 
nal, the  complainant  being  the  foreign  consul,  and  it  appearing  on  the  face  of  the  complaint 
that  he  pretended  to  no  personal  knowledge  of  the  matters  stated  in  the  complaint,  the  pris- 
oner cannot  cross-examine  him  before  any  other  evidence  is  offered  by  the  prosecution.  In  re 
Farez,  7  Blatch.,  345. 

§  8465.  When  a  witness  is  called  in  rebuttal  by  the  defendants,  it  is  not  competent  to  ask 
him,  on  cross-examination,  whether  a  certain  one  of  the  defendants*  witnesses  is  not  subject  to 
fits  of  insanity.    Evans  v,  Hettick,  3  Wash.,  403. 

^'  8466b  A  witness  cannot,  in  cross-examination,  be  asked  a  question  as  to  any  fact,  tf^nding 
to  disgrace  him,  which  the  party  would  not  be  permitted  to  prove  by  evidence  aliunde.  United 
States  V.  Hudland,  5  Cr.  C.  C,  809. 

§8467.  Where  several  claimants  interpleaded,  testimony  given  for  one  could  not  be  used 
against  another  who  had  had  no  opportunity  of  cross-examining  the  witness.  Woodruff's 
Case,*  4  Ct  CI.,  486. 

XXVII.  Impeaching  "Witnesses. 

SuMMABY — Impeachment  of  character  must  be  limited  to  character  for  veracity.  Proper 
form  of  the  questions,  g§  8468,  3470. —  Witness  who  impeaches  must  have  knowledge  of  char- 
acter,  g  3469. — Reputation  is  same  as  character,  g  3470. —  Contradictory  statements, 
§§  8471-73. 

§  346S.  When  a  witness  is  summoned  to  impeach  the  testimony  of  a  former  witness,  the 
questions  must  be  limited  to  the  character  or  reputation  of  the  witness  for  veracity,  and  can- 
not igo  into  his  general  character  or  special  character  on  other  points,  e.  g.,  lewdness,  drunken- 
ness, etc.,  nor  into  particular  facts  in  the  personal  knowledge  of  the  impeaching  witness.  He 
should  be  asked  whether  he  knows  the  character  of  the  impeached  witness.  If  the  answer  is 
afiirmative,  whether  as  regards  veracity  his  character  is  good  or  bad ;  if  bad,  whether,  know- 
ing that,  he  would  believe  the  witness  under  oath.     United  States  v.  Yansickle,  g§  3474-77. 

g  8469.  When  a  witness  is  offered  to  impeach  the  character  of  another  witness,  he  must 
know  what  is  generally  said  of  the  witness  whose  credit  is  impeached,  by  those  among  whom 
he  resides.  Any  question  which  does  not  call  for  such  knowledge  is  improper.  When  it  ap- 
pears to  the  court  that  such  knowledge  was  gained  at  a  time  so  remoto  from  the  transactions 
involved  as  to  be  entirely  unsatisfactory  and  immaterial,  it  is  within  the  discretion  of  the  pre- 
siding judge  to  reject  it.    Teese  v,  Huntingdon,  §§  3478-81. 

$$  8470.  When  one  witness  is  put  on  the  stand  to  impeach  the  credit  of  another,  the  proper 
question  to  ask  him  is  whether  he  knows  the  general  reputation  of  the  other  for  truth.  Repu- 
tation in  such  a  case  is  synonymous  with  character.     Knode  v.  Williamson,  §t;^  3482-84. 

§8471.  Evidence  of  contradictory  statements  cannot  be  given  in  evidence  to  impeach  the 
t«%timony  of  a  witness,  unless  the  witness  has  previously  been  asked,  on  cross-examination, 
whether  he  made  such  statements  to  the  i)er3on  to  whom  it  is  intended  to  prove  that  he  made 
them,  about  the  time  claimed.  This  rule  applies  where  the  witness  is  testifying  by  deposition 
and  the  contradictory  statements  are  contained  in  a  letter.     Conrad  v.  Griffey,  tj^  3485  86. 

^  8472.  When  a  witness  has  been  impeached,  by  pi;oof  of  his  having  made  statements  in- 
consistent with  his  testimony  at  the  trial,  evidence  is  not  admisvsible  to  supix>rt  his  testimony 
of  statements  made  subsequent  to  the  contradictory  statements,  and  consistent  with  his  testi- 
mony at  the  trial.  Semble,  that  such  statements  are  not  admissible,  though  made  prior  to  the 
contradictory  statements,  unless,  perhaps,  when  no  motive  for  false  statements  appears. 
Conra<l  r.  Grifft  y,  ^i;  3487-88. 

^  8478.  In  admiralty,  when  a  witness  is  to  be  contradicted  by  proof  of  previous  statements 
of  his,  inconsistent  with  his  testimony,  it  is  not  necessary  to  call  his  attention  to  the  contra- 
dictory statements  and  ask  if  he  made  them  or  allow  him  an  opportunity  to  explain  them. 
Rowland  v.  Conway,  iig  3489-90. 

[Notes.— See  g§  3491-3528.] 
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*  UNITED  STATES  v.  VANSICKLR 
(Ciicnit  Court  for  Michigan:  2  McLean,  21»-325.    1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  The  defendant  was  indicted  for  knowingly  and  cor- 
ruptly obstructing  the  marshal  in  the  service  of  a  subpoena  on  a  witness,  in 
certain  criminal  cases,  in  which  he,  with  others,  was  defendant,  under  the 
twenty-second  section  of  the  act  of  congress  of  the  30th  April,  1790,  The 
plea  of  not  guilty  was  entered,  and  a  jury  were  called  and  sworn  to  try 
the  issue. 

Remember  Lummis,  a  witness,  stated  that  the  defendant  took  her  from  place 
to  place  while  the  marshal  or  his  deputy  was  in  pursuit  of  her  to  summon  her 
as  a  witness.  That  the  defendant  had  frequent  interviews  and  conversations 
with  her,  whilst  she  was  kept  out  of  the  way,  and  that  he  proposed  to  give 
her  a  tract  of  land  if  she  would  avoid  the  process ;  and  he  represented  to  her 
that  if  the  process  were  served  she  would  be  taken  to  Detroit  and  confined  in 
jail,  unless  she  could  give  bail  for  her  appearance.  By  this  means  the  process 
was  eluded  for  some  weeks,  until  the  witness,  became  dissatisfied  and  resolved 
to  appear,  and  communicated  such  intention  to  those  who  found  means  to  aid 
her  determination.  Other  witnesses,  called  by  the  prosecuting  attorney,  in 
many  important  particulars  corroborated  the  statements  of  this  witness. 

The  witnesses  on  the  part  of  the  defendant  were  sworn  and  examined 
chiefly  with  the  view  to  discredit  Remember  Lummis,  the  principal  witness 
for  the  prosecution.  And  a  question  was  made  as  to  the  form  and  substance 
of  the  questions  to  be  propounded  to  the  impeaching  witnesses.  On  the  part 
of  the  defendant  it  was  contended  that  they  had  a  right  to  examine  into  her 
general  character  and  standing  in  society;  and,  particularly,  whether  she  was 
not  a  lewd  woman  in  general  estimation.  On  the  other  side  it  was  insisted 
that  the  questions  must  be  limited  to  the  general  character  of  the  person  im- 
peached as  to  truth  and  veracity ;  and  whether  the  witness,  from  his  knowledge 
of  her  character,  would  believe  her  under  oath. 

§  3474.  Mod^  of  examining  into  character  of  a  previous  witness. 

It  is  singular  that  there  should  be  great  contrariety  in  the  decisions  on  this 
question,  which  is  of  almost  daily  occurrence  in  the  administration  of  justice. 
All  the  authorities  agree  that  the  inquiry  must  be  general,  whether  it  relate 
to  veracity  or  to  character  in  a  more  enlarged  sense.  A  witness  is  compelled 
to  appear  and  testify,  and  it  would  be  most  unjust  to  permit  specific  facts  to 
be  proved  against  him,  of  which  he  has  had  no  notice,  and  which  materially 
affect  his  reputation.  Every  individual  is  supposed  to  be  able,  at  all  times,  to 
establish  or  defend  his  general  character;  which  is  nothing  more  than  the  pre- 
vailing opinion  of  the  community  where  he  resides.  For  this  charge,  being 
made  in  a  general  form,  may  be  met  and  refuted  in  the  same  manner. 

The  regular  mode  of  examining  into  general  character,  says  Phillips  on 
Evidence  (1  vol.,  ed.  1839,  292),  is  to  inquire  of  the  witnesses  whether  they 
have  the  means  of  knowing  the  former  witness'  general  character,  and  whether, 
from  such  knowledge,  they  would  believe  him  on  his  oath.  In  answer  to 
such  evidence  against  character,  the  other  party  may  cross-examine  those 
witnesses  as  to  their  means  of  knowledge  and  the  grounds  of  their  opinion. 

In  the  case  of  Hume  v,  Scott,  3  Marsh.,  260,  the  proper  question  was  held  to 
be,  "  what  is  the  general  moral  character  of  the  witness?"  and,  in  their  opinion, 
the  court  say  that  the  jury  may  draw  unfavorable  inferences  as  to  the  truth  of 
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the  witness,  from  his  general  turpitude.  In  the  case  of  The  People  v.  Henrick, 
13  John.,  84,  the  reasoning  of  the  court  would  seem  rather  to  sustain  the  above 
position.  They  say  the  conviction  of  an  infamous  crime,  as  petit  larceny, 
would  as  much  destroy  the  credibility  of  a  witness  as  if  it  related  to  his  truth. 
The  State  v.  Boswell,  2  Dev.,  209.  You  may  prove  the  witness  to  be  of  bad 
moral  character.  The  question  need  not  be  restricted  as  to  his  veracity.  To  the 
same  effect  is  the  case  in  1  Hill,  251,  258-9.  And  in  the  case  of  The  Fulton 
Bank  v.  Benedict,  1  Hall,  558,  the  court  say,  to  inquire  only  as  to  general 
character  for  truth  seems  too  narrow. 

§  3475.  Inquiry  as  to  character  of  a  witfiess  is  limited  to  veracity. 

But  the  weight  of  authority  limits  the  inquiry  to  the  veracity  of  the  witness 
impeached ;  and  it  seems  the  question  as  to  general  character  is  too  vague. 
The  witness  cannot  advert  to  particular  facts,  or  to  his  personal  knowledge  of 
the  character  of  the  individual  impeached,  but  to  his  general  reputation  for 
truth.  This  reputation  is  general  character.  To  form  a  general  character  as  to 
truth  it  is  not  necessary  that  the  individual  should  have  sworn  falsely,  or,  indeed, 
that  he  should  ever  have  been  examined  as  a  witness.  The  public  opinion  is 
by  no  means  limited  to  this,  as  to  a  man's  veracity.  It  is  formed  by  combining 
the  elements  of  his  character;  and  it  is  this  result  of  the  public  mind  which  is 
to  impeach  the  witness. 

A  man  who  is  notoriously  immoral,  who  is  believed  to  be  dishonest,  and  who 
is  addicted  to  misrepresentation,  can  never  have  a  good  character  for  truth. 
And  as  it  regards  defects  of  character,  that  community  has  yet  to  be  discovered  • 
which  does  not  feel,  at  least,  as  strong  an  interest  in  the  investigation  of  a 
man's  faults  as  his  virtues.  The  character  of  every  man  is  known  in  the  com- 
munity where  he  resides.  His  acts,  whether  good  or  bad,  have  been  scrutinized, 
and,  in  most  instances,  if  not  in  all,  an  opinion  has  been  formed  as  to  his 
veracity.  It  is  this  opinion  which  is  evidence,  and  not  the  particular  circum- 
stances which  led  to  the  formation  of  such  an  opinion.  In  behalf  of  the  wit- 
ness these  circumstances  may  be  inquired  into  to  show  that  they  originated  in 
the  controversy  then  pending,  or  that  an  erroneous  impression  had  been  made 
on  the  public  mind. 

It  is  said  in  some  of  the  cases  cited  that  the  inquiry  as  to  the  veracity  of  the 
witness  is  too  limited ;  and  that  the  inquiry  should  be  as  to  character  generally. 
That  if  the  answer  shall  be,  the  witness  sustains  a  bad  character,  the  question 
may  then  be  asked,  in  behalf  of  the  witness,  whether  the  character  spoken  of 
b  in  regard  to  his  veracity.  But  if  general  character,  without  limitation,  is  the 
object  of  inquiry,  why  suffer  it  to  be  thus  qualified?  If  the  question  as  to  the 
veracity  of  the  witness  be  proper,  in  support  of  the  witness,  to  explain  or  do 
away  the  effect  of  general  bad  character,  does  it  not  show  that  it  is  the  ques- 
tion, and  the  only  question,  which  should,  at  first,  have  been  propounded.  This 
is  incontrovertible,  unless  bad  character  in  the  abstract,  and  without  reference 
to  truth,  be  proper  evidence. 

Now  what  shall  constitute  bad  character?  Shall  the  witness  be  questioned 
on  this  point?  And  if  he  be,  may  he  say  that  the  witness  impeached  is  generally 
believed  to  be  a  common  prostitute.  That  this  was  proper  was  decided  in  the 
case  of  The  Commonwealth  v.  Murphy,  14  Mass.,  387.  This,  however,  was 
overruled  in  the  case  of  The  Commonwealth  v.  Moore,  3  Pick.,  194.  In  the 
case  of  Evans  v.  Smith,  5  Mon.,  365-6,  unchaste  character  was  held  admissible 
to  impeach  a  witness.  But  this  decision  is  believed  to  be  against  the  whole 
current  of  authorities,  English  and  American. 
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We  do  not  mean  to  say  that  the  chasteness  of  the  witness  may  not  become 
a  proper  question  on  an  indictment  for  a  rape,  or  in  a  case  which  may  be  sup- 
posed ;  but  that  it  is  not  a  proper  question,  under  ordinary  circumstances,  to 
discredit  a  witness.  If  such  a  question  be  proper,  shall  it  be  limited  to  the 
character  of  a  female?  Must  it  not  as  well  apply  to  the  other  sex?  Again, 
the  question  is  asked,  what  shall  constitute  general  bad  character  I  In  some 
communities  a  mason  or  an  anti-mason,  an  abolitionist  or  anti-abolitionist,  a 
man  who  plays  cards  or  engages  in  horse-racing,  may  be  esteemed,  as  the  opin- 
ions of  the  majority  in  the  neighborhood  may  preponderate,  to  have  an 
immoral  or  bad  character. 

Shall  this  opinion,  then,  of  bad  character,  so  indeterminately  formed,  be  evi- 
dence on  which  to  destroy  the  credit  of  a  witness?  If  this  opinion  be  evidence, 
it  is  so  without  showing  the  basis  on  which  it  rests.  For,  as  has  been  shown, 
it  is  unnecessary,  if  it  be  not  improper,  in  the  first  instance,  to  prove  how  this 
opinion  has  been  formed.  Is  it  evidence  in  the  broadest  sense  without  explana- 
tion or  restriction  ?  That  it  is  evidence  so  far  as  bad  character  has,  in  the 
public  opinion,  fiflfected  the  veracity  of  the  witness,  is  admitted.  But  is  it 
evidence  independently  of  this? 

§  3476.  Particular  facts  cannot  he  proved  to  impeach  a  witnesSj  but  only  his 
general  character  shown. 

The  witness  must  be  impeached,  not  by  proving  particular  facts,  for  these 
he  is  not  supposed  to  be  prepared  to  meet,  but  by  showing  his  general  char- 
acter in  the  public  estimation.  Facts  are  not  to  be  proved  from  which  the  jury 
may  infer  a  bad  character,  but  it  is  the  inference,  drawn  by  the  public,  which 
is  evidence;  an  inference  already  drawn  and  embodied  in  the  public  opinion, 
and  which,  as  a  fact,  is  susceptible  of  proof.  Now,  what  is  the  fact  thus  to  be 
proved?  Is  it  as  to  the  bad  character  of  the  witness  generally,  or  his  bad 
character  as  to  veracity  ? 

The  object  of  the  examination  would  seem  to  be  a  sufficient  answer  to  this 
inquiry.  It  is  to  shake  and  overthrow  the  credit  of  the  witness.  Kow  this  is 
effectually  done  by  showing  that  in  the  neighborhood  in  which  he  lives,  and 
where  his  character  is  best  known,  he  is  not  considered  worthy  of  credit. 
Shall  a  public  opinion  which  does  not  reach  his  credibility  be  proved  as  a  fact 
from  which  the  jury  may  infer  a  want  of  credibility?  This  would  be  an  in- 
ference from  public  opinion  which  had  not  been  drawn  by  the  public.  And 
would  it  not  be  a  most  dangerous  species  of  evidence?  It  would  be  a  conclu- 
sion inferred,  not  from  original  facts,  but  from  an  opinion  formed  on  those 
facts  by  the  public.  It  would  be  an  inference  on  an  inference.  This  would 
be  a  new  rule,  not  yet  incorporated,  it  is  believed,  into  the  law  of  evidence. 

Ancient  boundaries  may  be  proved  by  reputation.  But  is  this  done  by  prov- 
ing the  existence  of  any  facts,  in  public  opinion,  short  of  the  boundaries. 
Marriage  is  often  proved  by  reputation.  The  fact  of  living  together  as  man 
and  wife,  and  being  so  recognized  by  each  other  and  the  public,  is  received  as 
evidence  of  marriage.  But  this  is  a  legitimate  inference  arising  from  the  facts 
proved.  Liv.ng  together  and  recognition  are  not  established  as  a  matter  of 
reputation,  but  as  facts,  distinct  from  public  opinion.  And  from  these  facts  a 
jury  may  infer,  as  well  as  the  public,  that  the  parties  were  married.  And  the 
same  rule  applies  as  to  proof  of  pedigree  by  reputation. 

If  It  were  competent  to  prove  that  the  impeached  witness  was  a  common 

prostitute,  had  been  guilty  of  stealing,  or  of  any  other  infamous  crime,  the 

inference  that  she  is  unworthy  of  credit   might  be  legitimate.     But  these 
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things,  if  true,  cannot  be  established  either  by  proof  of  the  facts,  or  that  they 
are  believed  to  be  true  in  public  opinion.  The  inquiry,  it  is  insisted,  must  be 
general  as  to  character,  and  if  that,  in  the  public  estimation,  be  bad,  however 
it  may  have  been  formed,  and  without  the  least  reference  to  the  veracity  of 
the  witness,  it  is  evidence  to  shake  and  overthi^w  that  veracity.  As  the  rule 
now  stands,  we  think,  a  witness  can  only  be  impeached,  under  this  head,  by 
proof  of  general  character  as  it  regards  his  veracity. 

§  3477.  Questions  to  impeach  a  witness. 

The  impeaching  witness  may  be  asked  if  he  is  acquainted  with  the  general 
character  of  the  impeached  witness.  If  he  answer  in  the  affirmative,  he 
should  then  be  asked  whether,  as'  it  regards  his  veracity,  it  be  good  or  bad; 
and  if  bad,  whether,  from  his  knowledge  of  the  prevailing  opinion  of  the 
public,  he  would  believe  the  witness  under  oath. 

TEESE  V,  HUNTINGDON. 
(23  Howard,  3-14.     1859.) 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. — This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  northern  district  of  California.  According  to  the  tran- 
script, the  declaration  in  this  case  was  filed  on  the  18th  day  of  March,  1856. 
It  was  an  action  of  trespass  on  the  case  for  an  alleged  infringement  of  certain 
letters  patent  purporting  to  have  Ueen  duly  issued  to  the  plaintiffs  for  a  new 
and  useful  improvement  in  a  certain  machine  or  implement  called  a  sluice-fork, 
used  lor  the  purpose  of  removing  stones  from  sluices  and  sluice-boxes  in  wash- 
ing gold.  As  the  foundation  of  the  suit,  the  plaintiffs  in  their  declaration  set 
up  the  lettei-s  patent,  alleging  that  they  were  the  original  and  first  inventors 
of  the  improvement  therein  described,  and  charged  that  the  defendants,  on 
the  2d  day  of  July,  1855,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  commencement  of  the  suit,  unlawfully  and  without 
license  vended  and  sold  a  large  number  of  the  improved  forks  made  in  imita- 
tion of  their  invention.  To  this  charge  the  defendants  pleaded  tlie  general 
issue,  and,  in  addition  thereto,  set  up  in  their  answer  to  the  declaration  two 
other  grounds  of  defense.  In  the  fii'st  place  they  denied  that  the  plaintiffs 
were  the  original  and  first  inventors  of  the  improvement  described  in  the 
letters  patent,  averring  that  the  supposed  improvement  was  known  and  used 
by  divers  other  persons  in  the  United  States  long  before  the  pretended  inven- 
tion of  the  plaintiffs.  They  also  alleged  that  the  improvement  claimed  by  the 
plaintiffs  as  their  invention  wivs  not  the  proper  subject  of  a  patent  within  the 
true  intent  and  meaning  of  the  patent  law  of  the  United  States. 

§  3478.  Pleadings  and  notices  necessary  in  patent  cases  in  order  to  disjyrove 
that  patentee  was  first  inventor. 

By  the  fifteenth  section  of  the  patent  act  of  the  4th  of  July,  lSo/>,  the  de- 
fendant, in  actions  claiming  damages  for  making,  using,  or  selling,  the  thing 
patented,  is  permitted  to  plead  the  general  issue,  and  for  certam  delenses, 
therein  sj^ecified,  to  give  that  act  and  any  special  matter  in  evidence  which  is 
pertinent  to  the  issue,  and  of  which  notice  in  writing  may  have  been  given  to 
the  plaintiff  or  his  attorney  thirty  days  before  the  trial.  Within  that  provis- 
ion, and  subject  to  that  condition,  he  may,  under  the  general  issue,  give  any 
special  matter  in  evidence  tending  to  prove  that  the  patentee  was  not  the  orig- 
inal and  first  inventor  or  discoverer  of  the  thing  patented,  or  a  substantial  and 
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material  part  thereof  claimed  as  new,  or  that  it  bad  been  described  in  some 
public  work  anterior  to  the  supposed  discovery  by  the  patentee,  or  had  been 
in  public  use,  or  on*  sale,  with  the  consent  and  allowance  of  the  patentee, 
before  his  application  for  a  patent.  But  whenever  the  defendant  relies  in  his 
defense  on  the  fact  of  a  previous  invention  or  knowledge  or  use  of  the  thing 
patented,  he  is  required  to  "  state  in  his  notice  of  special  matter  the  names 
and  places  of  residence  of  those  whom  he  intends  to  prove  to  have  possessed 
a  prior  knowledge  of  the  thing,  and  where  the  same  had  been  used." 

Two  written  notices  were  accordingly  given  by  the  defendants  of  special 
matter  to  be  offered  in  evidence  by  them  at  the  trial,  in  support  of  the  first 
ground  of  defense  set  up  in  the  answer  to  the  declaration.  One  was  dated  on 
the  28th  day  of  August,  1856,  and  the  other  on  the  19th  day  of  September  of 
the  succeeding  year,  but  they  were  both  duly  served  and  filed  in  court  more 
than  thirty  days  before  the  trial.  Upon  this  state  of  the  pleadings  the  parties 
on  the  20th  day  of  October,  1857,  went  to  trial,  and  the.  jury,  under  the  rul- 
ings and  instructions  of  the  presiding  justice,  returned  their  verdict  for  the 
defendants. 

§  3479.  In  suit  for  infringement  of  pcUent^  counsel  fees  cannot  he  corufidered 
in  estimating  the  measure  of  damages. 

After  the  plaintiffs  had  introduced  evidence  tending  to  prove  the  alleged 
infringement  of  their  patent,  they  claimed  that  counsel  fees  were  recoverable 
as  damages  in  this  action,  and  offered  proof  accordingly,  in  order  to  show 
what  would  be  a  reasonable  charge  in  that  behalf. 

That  evidence  was  objected  to  by  the  defendants,  upon  the  ground  that 
counsel  fees  were  not  recoverable  as  damages  in  actions  of  that  description, 
and  the  court  sustained  the  objection  and  excluded  the  evidence.  To  which 
ruling  the  plaintiflfs  excepted.  Little  or  no  reliance  was  placed  upon  this  ex- 
ception by  the  counsel  of  the  plaintiffs,  and  in  view  of  the  circumstances  one 
or  two  remarks  upon  the  subject  will  be  sufficient.  Suppose  it  could  be  ad- 
mitted that  counsel  fees  constituted  a  proper  element  for  the  consideration  of 
the  jury,  in  the  estimation  of  damages  in  cases  of  this  description ;  still  the 
error  of  the  court  in  excluding  the  evidence  would  furnish  no  ground  to  reverse 
the  judgment,  for  the  reason  that  the  verdict  was  for  the  defendants.  For  all 
purposes  connected  with  this  investigation,  it  must  be  assumed,  under  the  find- 
ing of  the  jury,  that  the  plaintiffs  were  not  entitled  to  any  damages  what- 
ever;  and  if  not,  then  the  evidence  excluded  by  the  ruling  of  the  court  was 
entirely  immaterial.  But  the  evidence  was  properly  rejected  on  the  ground 
assumed  by  the  presiding  justice. 

Counsel  fees  are  not  a  proper  element  for  the  consideration  of  the  jury  in 
the  estimation  of  damages  in  actions  for  the  infringement  of  a  patent-right 
That  point  has  been  directly  ruled  by  this  court,  and  is  no  longer  an  open 
question.  Jurors  are  required  to  find  the  actual  damages  incurred  by  the 
plaintiff  at  the  time  his  suit  was  brought;  and  if,  in  the  opinion  by  the  court, 
the  defendant  has  not  acted  in  good  faith,  or  has  caused  unnecessary  expense 
and  injury  to  the  plaintiff,  the  court  may  render  judgment  for  a  larger  sum, 
not  exceeding  three  times  the  amount  of  the  verdict.  5  Stat,  at  Large,  page 
123;  Day  v,  Woodworth,  13  How.,  372. 

§  3480.  Under  the  law  requiring  special  notice  hij  defendants  concerning  the 
defense  that  patentee  is  not  the  first  inventor,  such  notice  wiU  he  su/fficient  althcnujh 
given  suhsequent  to  the  taking  of  depositions  and  loithoat  hare  of  court. 

To  maintain  the  issue  on  their  part  the  defendants  offered  three  depositions, 
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each  tending  to  prove  that  the  plaintiffs  were  not  the  original  and  first  invent- 
ors of  the  improvement  described  in  their  letters  patent.  Objection  was  sea- 
sonably made  by  the  plaintiffs  to  the  introduction  of  each  of  these  depositions, 
on  two  grounds :  1.  Because  the  first  notice  of  special  matter  to  be  introduced 
at  the  trial  did  not  accord  with  the  proof  offered  as  contained  in  these  deposi- 
tions. 2.  Because  the  second  notice  of  special  matter  to  be  thus  introduced 
was  served  and  filed  without  any  order  from  the  court,  and,  therefore,  should 
be  disregarded.  Exceptions  were  duly  taken  to  the  respective  rulings  of  the 
court  in  admitting  each  of  these  depositions;  but  as  they  all  depend  upon  the 
same  general  considerations  they  will  be  considered  together. 

It  is  conceded  by  the  defendant  that  the  first  notice  was,  to  some  extent, 
insufficient.  On  the  other  hand,  it  is  admitted  by  the  plaintiffs  that  the  terms 
of  the  second  notice  were  sufficiently  comprehensive  and  specific  to  justify  the 
ralings  of  the  court  in  allowing  the  depositions  to  be  read  to  the  jury.  They, 
however,  insist  upon  the  objection,  taken  at  the  trial,  that  it  was  served  and 
filed  without  any  order  of  the  court,  and  that  it  was  insufficient,  because  it 
was  served  and  filed  subsequently  to  the  time  when  the  depositions  were  taken 
and  filed  in  court. 

But  neither  of  these  objections  can  be  sustained.  All  that  the  act  of  con- 
gress requires  is  that  notice  of  the  special  matter  to  be  offered  in  evidence  at 
the  trial  shall  be  in  writings  and  be  given  to  the  plaintiff,  or  his  attorney, 
more  than  thirty  days  before  the  trial.  By  the  plain  terms  of  the  law  it  is  a 
right  conferred  upon  the  defendant;  and,  of  coui*se,  he  may  exercise  it  in  the 
manner  and  upon  the  conditions  therein  pointed  out,  without  any  leave  or 
order  from  the  court.  When  the  notice  is  properly  drawn,  and  duly  and  sea- 
sonably served  and  filed  in  court  as  a  part  of  the  pleadings,  nothing  further  is 
required  to  give  the  defendant  the  full  and  unrestricted  benefit  of  the  provision. 

Such  notice  is  required,  in  order  to  guard  patentees  from  being  surprised  at 
the  trial,  by  evidence  of  a  nature  which  they  could  not  be  presumed  to  know 
or  be  prepared  to  meet,  and  thereby  subject  them  either  to  delay  or  a  loss  of 
their  cause.  To  prevent  such  consequences,  the  defendant  is  required  to  spec- 
ify the  names  and  places  of  residence  of  the  persons  on  whose  prior  knowl- 
edge of  the  alleged  improvement  he  relies,  to  disprove  the  novelty  of  the 
invention  and  the  place  or  places  where  the  same  bad  been  used.  Wilton  v. 
Railroads,  1  Wall.  Jr.,  195. 

Compliance  with  this  provision,  on  the  part  of  the  defendant,  being  a  con- 
dition precedent  to  his  right  to  introduce  such  special  matter  under  the  gen- 
eral issue,  it  necessarily  follows  that  he  may  give  the  requisite  notice  without 
any  leave  or  order  from  the  court ;  and  for  the  same  reason,  if  he  afterwards 
discovers  that  the  first  notice  served  is  defective  or  not  sufficiently  compre- 
hensive to  admit  his  defense,  he  may  give  another,  to  remedy  the  defect  or 
supply  the  deficiency,  subject  to  the  same  condition  that  it  must  be  in  writing 
and  be  served  more  than  thirty  days  before  the  trial. 

Having  given  the  notice  as  required  by  the  act  of  congress,  the  defendant, 
at  the  trial,  may  proceed  to  prove  the  facts  therein  set  forth  by  any  legal  and 
competent  testimony.  For  that  purpose  he  may  call  and  examine  witnesses 
upon  the  stand,  or  he  may  introduce  any  deposition  which  has  been  legally 
taken  in  the  cause.  Under  those  circumstances,  depositions  taken  before  the 
notice  was  served,  as  well  as  those  taken  afterward,  are  equally  admissible, 
provided  the  statements  of  the  deponents  are  applicable  to  the  matters  thus 
put  in  issue  between  the  |)arties. 
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§  3481.  Impeaohing  witness ;  conflict  of  decisions ;  necessary  foundation  for 
testifying  as  to  witness^  character. 

After  the  defense  was  closed,  the  plaintiffs  offered  evidence  to  impeach  one 
of  the  witnesses,  who  had  given  material  testimony  for  the  defendants.  When 
called,  the  impeaching  witness  stated  that  he  knew  the  witness  sought  to  be 
impeached,  and  knew  other  persons  who  were  acquainted  with  the  witness, 
and  that  they  both  resided  in  the  city  of  Sacramento;  whereupon,  the  coun- 
sel of  the  plaintiffs  put  the  question,  "  What  is  the  reputation  of  the  witness 
for  moral  character?"  To  that  question  the  counsel  of  the  defendants  ob- 
jected, on  the  ground  that  the  inquiry  should  be  limited  to  the  general  repu- 
tation of  the  witness  for  truth  and  veracity,  with  the  right  to  put  the  further 
inquiry  whether  the  witness  testifying  would  believe  the  other  on  his  oath; 
and  the  court  sustained  the  objection  and  rejected  the  testimony,  l&o  reasons 
were  assigned  by  the  court  for  the  ruling;  and,  of  course,  the  only  point  pre- 
sented is  whether  the  particular  question  propounded  was  properly  excluded. 

Courts  of  justice  differ  very  widely  whether  the  general  reputation  of  the 
witness  for  truth  and  veracity  is  the  true  and  sole  criterion  of  his  credit,  or 
whether  the  inquiry  may  not  properly  be  extended  to  his  entire  moral  charac- 
ter and  estimation  in  society.  They  also  differ  as  to  the  right  to  inquire  of 
the  impeaching  witness  w^hether  he  would  believe  the  other  on  his  oath. 
All  agree,  however,  that  the  first  inquiry  must  be  restricted  either  to  the  gen- 
eral reputation  of  the  witness  for  truth  and  veracity,  or  to  his  general  char- 
acter; and  that  it  cannot  be  extended  to  particular  facts  or  transactions,  for 
the  reason  that,  while  every  man  is  supposed  to  be  fully  prepared  to  meet  those 
general  inquiries,  it  is  not  likely  he  would  be  equally  so  without  notice  to  an- 
swer as  to  particular  acts. 

According  to  the  views  of  Mr.  Greenleaf,  the  inquiry  in  all  cases  should  be 
restricted  to  the  general  reputation  of  the  witness  for  truth  and  veracity ;  and 
he  also  expresses  the  opinion  that  the  weight  of  authority  m  the  American 
courts  is  against  allowing  the  question  to  be  put  to  the  impeaching  witness 
whether  he  would  believe  the  other  on  his  oath.  In  the  last  edition  of  his 
work  on  the  Law  of  Evidence,  he  refers  to  several  decided  cases  which  ap- 
pear to  support  these  positions ;  and  it  must  be  admitted  that  some  of  these 
decisions,  as  well  as  others  that  have  since  been  made  to  the  same  effect,  are 
enforced  by  reasons  drawn  from  the  analogies  of  the  law,  to  which  it  would 
be  difficult  to  give  any  satisfactory  answer.  1  Greenl.  Ev.,  sec.  461 ;  Phillips 
'0.  Kingfield,  19  Me.,  375,  per  Shepley,  J. ;  Gass  v.  Stimpson,  2  Sumn.,  610 
(Equity,  §§  2254-59) ;  Wood  v.  Mann,  2  Sumn.,  321  (§§  4554-62,  infra) ;  Craig 
t;.  State,  5  Ohio  St.,  605;  Gilbert  ^.  Sheldon,  13  Barb.,  623;  Jackson  v.  Lewis, 
13  Johns.,  504 ;  United  States  -y.  Vansickle,  2  McLean,  219  (§§  3474-77,  supra)\ 
State  V.  Bruce,  24  Me.,  72;  Com.  v.  Morse,  3  Pick.,  196;  Gilchrist  v.  McKee, 
4  Watts,  380;  State  v.  Smith,  7  Vt.,  141;  Fryei;.  Bank  of  IlUnois,  11  111.,  367; 
Jones  V.  State,  13  Tex.,  168;  State  v.  Randolph,  24  Conn.,  363;  Uhl  v.  Com.,  6 
Gratt.,  706;  Wike  v.  Lightner,  11  S.  &  E.,  338;  Kemmel  v.  Kemmel,  3  S.  & 
R.,  338 ;  State  v.  Howard,  9  K  H.,  485 ;  Bucklin  v.  State,  20  Ohio,  18 ;  Ford 
V.  Ford,  7  Humph.,  92;  Thurman  v.  Virgin,  18  B.  Mon.,  792;  Perkins  v.  Nob- 
ley,  4  Ohio  St.,  668;  Bates  v.  Barber,  4  Cush.,  107. 

On  the  other  hand,  a  recent  English  writer  on  the  law  of  evidence,  of  great 
repute,  maintains  that  the  inquiry  in  such  cases  properly  involves  the  entire 
moral  character  of  the  witness  whose  credit  is  thus  impeached,  and  his  estima- 
tion in  society ;  and  that  the  opinion  of  the  impeachiifg  witness,  as  to  whether 
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he  is  entitled  to  be  believed  on  his  oath,  is  also  admissible  to  the  jury.  2  Tay- 
lor, Ev.,  sees.  1082,»1083.  That  learned  writer  insists  that  the  regular  mode  of 
examining  into  the  character  of  the  witness  sought  to  be  impeached  is  to  ask 
the  witness  testifying  whether  he  knows  his  general  reputation ;  and  if  so, 
what  that  reputation  is,  and  whether,  from  such  knowledge,  he  would  believe 
him  upon  his  oath.  In  support  of  this  mode  of  conducting  the  examination, 
he  refers  to  several  decided  cases,  both  English  and  American,  which  appear 
to  sustain  the  views  of  the  writer.  Kex  v.  Watson,  32  How.  St.  Tr.,  4 J6 ; 
Mawson  v.  Hartsink,  4  Esp.,  104;  Eex  v.  Rockwood,  13  How.  St.  Tr.,  211; 
Carpenter  v.  Wall,  11  Ad.  &  EL,  803;  Anonymous,  1  Hill  (S.  C),  259;  Hume 
V.  Scott,  3  A.  K.  Marsh.,  262;  Day  v.  State,  13  Mo.,  422;  3  Am.  Law  Jour. 
(N.  S.),  145. 

Both  Mr.  Greenleaf  and  Mr.  Taylor  agree,  however,  that  the  impeaching 
witness  must  be  able  to  state  what  is  generally  said  of  ihe  other  witness  by 
those  among  whom  he  resides,  and  with  whom  he  is  chiefly  conversant,  and 
in  effect  admit,  that,  unless  he  can  so  speak,  he  is  not  qualified  to  testify  upon 
the  subject,  for  the  reason  that  it  is  only  what  is  generally  said  of  the  witness 
by  his  neighbors  that  constitutes  his  general  reputation.  To  that  extent  they 
concur,  and  so,  as  a  general  remark,  do  the  authorities  which  on  the  one  side 
and  the  other  support  these  respective  theories ;  but  beyond  that,  the  views  of 
these  commentators,  as  well  as  the  authorities,  appear  to  be  irreconcilable. 

In  referring  to  this  conflict  of  opinion  among  text- writers  and  judicial 
rfecisions,  we  have  not  done  so  because  there  is  anything  presented  in  this 
record  that  makes  it  necessary  to  choose  between  them,  or  even  renders  it 
proper  that  we  should  attempt  at  the  present  time  to  lay  down  any  general 
rule  upon  the  subject.  On  the  contrary,  our  main  purpose  in  doing  so  is  to 
bring  the  particular  question  exhibited  in  the  bill  of  exceptions  to  the  test  of 
both  theories,  in  order  to  ascertain  whether,  under  either  rule  of  practice,  it 
ought  to  have  been  allowed.  Under  the'  first  mode  of  conducting  the  exam- 
ination, it  is  admitted  that  it  was  properly  rejected,  and  we  think  it  was 
equally  improper,  supposing  the  other  rule  of  practice  to  be  correct.  When- 
ever a  witness  is  called  to  impeach  the  credit  of  another,  he  must  know  what 
is  generally  said  of  the  witness  whose  credit  is  impeached  by  those  among 
whom  the  last-named  witness  resides,  in  order  that  he  may  be  able  to  answer 
the  inquiry  either  as  to  his  general  character  in  the  broader  sense,  or  as  to  his 
general  reputation  for  truth  and  veracity.  He  is  not  required  to  speak  from 
his  own  knowledge  of  the  acts  and  transactions  from  which  the  character  or 
reputation  of  the  witness  has  been  derived,  nor,  indeed,  is  he  allowed  to  do  so, 
but  ho  must  speak  from  his  own  knowledge  of  what  is  generally  said  of  him 
by  those  among  whom  he  resides,  and  with  whom  he  is  chiefly  conversant; 
and  any  question  that  does  not  call  for  such  knowledge  is  an  improper  one, 
and  ought  to  be  rejected.  No  case  has  been  cited  authorizing  such  a  ques- 
tion, or  even  furnishing  an  example  where  it  was  put,  and  our  researches  in 
that  dii*ection  have  not  been  attended  with  any  better  success.  For  these  reu- 
Bons,  we  think  the  question  was  properly  excluded.  Some  further  attempts 
were  made  by  the  plaintiffs  to  impeach  this  witness,  and  with  that  view  they 
called  another  witness,  who  testified  that  he  knew  the  one  sought  to  be  im- 
peached and  had  had  business  transactions  with  him  during  the  years  1852-53 
in  the  city  where  they  resided.  On  being  asked  by  the  counsel  of  the  plaint- 
iffs what  was  the  reputation  of  the  witness  for  truth  and  veracity,  he  replied 
that  he  had  no  means  of  knowing  what  it  was,  not  having  had  any  dealings 
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with  him  since  those  transactions;  thereupon  the  same  counsel  repeated  the 
question,  limiting  it  to  that  period. 

Objection  was  made  to  that  question  by  the  counsel  of  the  defendants  on 
the  ground  that  the  period  named  in  the  question  was  too  remote,  and  the 
court  sustained  the  objection  and  excluded  the  question.  To  this  ruling  the 
plaintiffs  excepted.  Such  testimony  undoubtedly  may  properly  be  excluded 
by  the  court  when  it  applies  to  a  period  of  time  so  remote  from  the  transaction 
involved  in  the  controversy  as  thereby  to  become  entirely  unsatisfactory  and 
immaterial;  and  as  the  law  cannot  fix  that  period  of  limitation  it  must  neces- 
sarily be  left  to  the  discretion  of  the  court.  Considering  that  the  witness  had 
already  stated  that  he  was  not  able  to  answer  the  question,  we  do  not  think  that 
the  discretion  of  the  court  in  this  case  was  unreasonably  exercised.  None  of 
the  exceptions  can  be  sustained,  and  the  judgment  of  the  circuit  court  is  there- 
fore affirmed,  with  costs. 

KNODE  V,  WILLIAMSON. 
(17  Wallace,  588-589.    1873.) 

Erbob  to  IT.  S.  Circuit  Court,  District  of  West  Virginia. 

Statement  of  Facts. —  This  was  a  suit  in  trespass.  Plaintiff  offered  the  dep- 
ositions of  Chapline,  Biddle,  Jamieson  and  others,  which  the  court  excluded. 
Defendant  offered  the  deposition  of  Ellis,  which  the  court  admitted,  to  all 
which  plaintiff  excepted.     Judgment  was  for  the  defendant. 

§  3482.  A  notice  to  take  depositiofis  on  a  day  stated,  tobe  adjour^ied  from,  day 
to  day  if  iiecessary^  is  a  good  notice. 

Opinion  by  Mr.  Justice  Stbono. 

We  think  the  district  court  erred  in  excluding  the  deposition  of  Chapline. 
It  had  been  taken  in  the  cause  in  pursuance  of  notice  that,  together  with  the 
depositions  of  other  witnesses,  it  would  be  taken  on  the  11th  day  of  Septem- 
ber, 1869.  The  notice  also  informed  the  defendant  that  taking  of  the  deposi- 
tions would  be  adjourned  from  day  to  day  until  they  were  completed.  So 
long  as  such  adjournments  were  in  fact  made,  he  was,  therefore,  informed  of 
the  times  wh^  he  might  attend  for  cross-examination.  On  the  day  first  des- 
ignated he  did  attend,  with  his  counsel,  and  some  depositions  were  taken. 
But  all  the  witnesses  not  having  been  examined,  the  taking  was  adjourned 
until  the  next  day;  when  it  was  again  adjourned  until  the  next  succeed- 
ing day;  and  so  on  from  day  to  day,  until  September  ISth,  when  the  deposi- 
tion of  Mr.  Chapline  was  taken  in  the  absence  of  both  the  defendant  and  his 
counsel.  All  the  adjournments,  however,^  were  from  day  to  day,  and  conse- 
quently it  was  the  duty  of  the  defendant  to  take  notice  that  depositions  might 
^e  taken  on  any  day  to  which  an  adjournment  was  made. 

§  3483.  To  impeach  the  credibility  of  a  witness  the  proper  question  is  as  to 
the  *'*' general  reputation  for  truth^^  of  tlis  witness  whom  it  is  sought  to  impeachM 

We  think  also  the  court  erred  in  rejecting  the  depositions  of  Biddle,  tfamie- 
son  and  others,  mentioned  in  the  bill  of  eicceptions.  They  were  offered  to  im- 
peach the  character  or  reputation  of  Thomas  Noakes,  a  witness  examined  on 
behalf  of  the  defendant.  They  had  been  taken  regularly,  and  the  only  ob- 
jection urged  against  their  admissibility  is,  that  the  witnesses  were  asked  if 
they  knew  the  general  '^  reputation  '^  of  Noakes  for  truth ;  instead  of  being  asked 
whether  they  knew  his  general  "  character.''  The  question  was  precisely  what 
it  should  have  been.     It  is  true  that  in  many  cases  it  has  been  said  the  regular 
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mode  of  examining  is  to  inquire  whether  the  witness  knows  the  general  char- 
acter of  the  person  whom  it  is  intended  to  impeach,  but  in  all  such  cases  the 
word  character  is  used  as  synonymous  with  reputation.  What  is  wanted  is 
the  common  opinion,  that  in  which  there  is  general  concurrence;  in  oth'jr 
words,  general  reputation  or  character  attributed.  That  is  presumed  to  te 
indicative  of  actual  character,  and  hence  it  is  regarded  as  of  importance  when 
the  credibility  of  a  witness  is  in  question. 

§  3484.  A  notice  to  take  deposition  in  the  ^^city  "  of  Guilford  is  not  good  for 
a  deposition  taken  in  the  "  town^^  of  Guilford. 

The  only  remaining  assignment  of  error  relates  to  the  admission  of  the 
deposition  of  Ellis.     It  had  been  taken  under  a  commission  sent  to  the  state 
of  Maine,  in  another  case  between  the  same  parties,  in  which  the  cause  of 
action  was  the  same  as  in  the  present  case,  but  it  had  not  been  used  in  the  trial 
of  that  other  ca^e.     It  also  appeared  that  the  witnes^s  was  beyond  the  district, 
and  a  resident  of  another  state,  when  his  deposition  was  offered.    But  there 
was  a  material  defect  in  the  notice  given  to  the  plaintiff  of  the  time  and  place 
of  taking,  which  was  not  waived  by  any  attendance  before  the  commissioner. 
The  notice  was  without  date,  addressed  to  the  attorney  of  the  plaintiff,  in- 
forming him  that  the  deposition  would  be  taken  on  the  12th  of  September 
(year  not  mentioned),  at  the  office  of  Henry  Hudson,  in  the  citj''  of  Guilford, 
state  of  Maine,  between  certain  hours,  and  that  if  from  any  cause  the  taking 
of  the  deposition  should  not  be  commenced  on  that  day,  or,  if  commenced, 
should  not  be  concluded,  the  taking  thereof  would  be  adjourned  and  continued 
from  day  to  day,  or  from  time  to  time,  at  the  same  place,  and  between  the 
same  hours,  until  completed.     No  other  notice,  either  of  the  commission  or  of 
the  time  and  place  of  taking  the  deposition,  appears  to  have  been  given.    It 
was  taken,  not  in  the  city  of  Guilford  but  in  the  town  of  Guilford,  on  the  12th 
day  of  September,  1867.    Whether  the  town  or  township  of  Guilford  is  the 
same  as  the  city  of  Guilford  does  not  appear.     But  a  party  who  attempts  to 
use  the  deposition  of  an  absent  witness  must  show  that  he  has  given  his  ad- 
versary an  opportunity  to  cross-examine  by  a  notice  that  is  definite  and  cer- 
tain, unless  the  failure  to  give  such  notice  has  been  waived. '  Such  was  not  the 
notice    given  in  this  case,  and   the  deposition  was,  therefore,  erroneously 
received  in  evidence.    Judgment  reversed,  and  a  new  trial  awarded. 

CONRAD  r.  GRIFFEY. 
(16  Howard.  88-47.    1853.) 

Opinion  by  Ms.  Jtistioe  McLean. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Louisiana.  This  action  was  brought 
to  recover  the  balance  of  $3,781.58  claimed  to  be  due  under  a  contract  to  fur- 
nish, deliver  and  set  up  on  the  plantation  of  the  defendant,  in  the  parish  of 
Baton  Kouge,  a  steam-engine  and  sugar-mill  boilers,  wheels,  cane-carriers, 
and  all  other  things  necessary  for  a  sugar-mill;  all  which  articles  were  duly 
delivered.     The  defendant,  in  his  answer,  set  up  several  matters  in  defense. 

The  error  alleged  arises  on  the  rejection  of  evidence  offered  by  the  defend- 
ant on  the  trial  before  the  jury  and  which  appears  in  the  bill  of  exceptions. 
The  plaintifif  read  in  evidence  the  deposition  of  Leonard  N.  Nutz,  taken  under 
a  commission  on  the  28th  of  June,  1852,  and  filed  the  9th  of  July  succeeding. 

The  defendant  then  offered  in  evidence  a  letter  of  the  witness  dated  at  New ' 
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Albany  on  the  3d  April,  1846,  with  an  affidavit  annexed  by  him  of  the  same 
date  addressed  to  the  plaintiff  Griffey.  As  preliminary  proof  to  the  introduc- 
tion of  said  letter,  the  defendant  adduced  the  bill  of  exceptions  signed  upon 
a  former  trial  of  this  cause  and  filed  on  the  23d  of  February,  1849,  showing 
that  the  letter  had  been  produced  by  the  plaintiff  in  the  former  trial  and  read 
by  his  counsel  in  evidence  as  the  letter  of  Kutz  in  support  of  a  former  deposi- 
tion made  by  him.  And  the  said  letter  and  affidavit  were  offered  bv  the  de- 
fend'ant  to  contradict  and  discredit  the  deposition  of  the  witness  taken  the 
28th  June,  1852 ;  but  upon  objection  of  counsel  for  the  plaintiff  that  the  wit- 
ness had  not  been  cross-examined  in  reference  to  the  writing  of  said  letter,  or 
allowed  an  opportunity  of  explaining  the  same,  it  was  rejected. 

At  the  former  trial  the  letter  was  offered  in  evidence  by  the  plaintiff  in  the 
circuit  court  to  corroborate  what  Nutz,  the  witness,  at  that  time  had  sworn  to; 
and  the  letter  was  admitted  to  be  read  for  that  purpose  by  the  court.  On  a 
writ  of  error  this  court  held  that  the  circuit  court  erred  in  admitting  the  letter 
as  evidence  and  on  that  ground  reversed  the  judgment.  Conrad  v.  Griffey,  11 
How.,  492  (§§  3487-88,  infra). 

§  3485.  A  witness  cannot  he  impedcJiec!  hy  proof  of  contradictory  statements^ 
unless  he  he  asTced  on  cross-examination  whether  he  made  such  statonenta  to  the 
persons  hy  whom  the  proof  is  expected  to  he  given. 

The  rule  is  well  settled  in  England  that  a  witness  cannot  be  impeached  by 
showing  that  he  had  made  contradictory  statements  from  those  sworn  to,  un- 
less on  his  examination  he  was  asked  whether  he  had  not  made  such  state- 
ments to  the  individuals  by  whom  the  proof  was  expected  to  be  given.  In 
the  Queen's  Case,  2  Brod.  &  Bing.,  312;  Angus  v.  Smith,  1  Moody  &  M.,  473; 
3  Starkie's  Ev.,  1740,  1753,  1754;  Carpenter  v.  Wall,  11  Ad.  &  Ell.,  803.  This 
rule  is  founded  upon  common  sense,  and  is  ^essential  to  protect  the  character 
of  a  witness.  His  memory  is  refreshed  by  the  necessary  inquiries,  which  en- 
ables him  to  explain  the  statements  referred  to  and  show  they  were  made 
under  a  mistake,  or  that  there  was  no  discrepancy  between  them  and  his  tes- 
timony. 

This  rule  is  generally  established  in  this  country  as  in  England.  Doe  v. 
Eeagan,  5  Blackf.,  217;  Franklin  Bank  v.  Steam  Nav.  Co.,  11  Gill  &  J.,  28; 
Palmer  v.  Haight,  2  Barb.  Sup.  Ct.,  210,  213;  1  McLean,  540;  2  id.,  325;  4 
id.,  378,  381;  Jenkins  v.  Eldredge,  3  Story,  181,  284;  Kimball  v.  Davis,  19 
Wend.,  437;  25  id.,  259.  *'The  declaration  of  witnesses  whose  testimony  has 
been  taken  under  a  commission,  made  subsequent  to  the  taking  of  their  tes- 
timony, contradicting  or  invalidating  their  testimony  as  contained  in  the 
depositions,  is  inadmissible  if  objected  to.  The  only  way  for  the  party  to 
avail  himself  of  such  declarations  is  to  sue  out  a  second  commission."  "  Such 
evidencg  is  always  inadmissible  until  the  witness  whose  testimony  is  thus 
sought  to  be  impeached  has  been  examined  upon  the  point,  and  his  attention 
particularly  directed  to  the  circumstances  of  the  transaction,  so  as  to  furnish 
him  an  opportunity  for  explanation  or  exculpation." 

§  3486.  and  the  rule  applies  whether  the  declarations  he  oral  or  written. 

This  rule  equally  applies  whether  the  declaration  of  the  witness,  supposed 
to  contradict  his  testimony,  be  written  or  verbal.  3  Starkie's  Ev.,  1741.  A 
written  statement  or  deposition  is  as  susceptible  of  explanation  as  verbal 
statements.    A  different  rule  prevails  in  Massachusetts  and  the  state  of  Maine. 

The  letter  appears  to  have  been  written  six  3'ears  before  the  deposition  was 
taken  which  the  letter  was  offered  to  discredit.    This  shows  the  necessity  and 
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propriety  of  the  rule.  It  is  not  probable  that,  after  the  lapse  of  so  many 
years,  the  letter  was  in  the  mind  of  the  witness  when  his  deposition  was  sworn 
to.  But,  independently  of  the  lapse  of  time,  the  rule  of  evidence  is  a  salutary 
one,  and  cannot  be  dispensed  with  in  the  courts  of  the  United  States.  There 
was  no  error  in  the  rejection  of  the  letter,  under  the  circumstances,  by  the 
circuit  court;  its  judgment  is  therefore  affirmed,  with  costs. 

CONRAD  V.  GRIFFEY. 
(11  Howard,  48(M92.    1850., 

Erbob  to  TJ.  S.  Circuit  Court,  District  of  Louisiana. 
Opinion  by  Mr.  Justice  Woodbury. 

Statement  of  Facts. —  In  this  case  there  had  been  four  bills  of  exception 
filed  in  the  court  below,  but  only  one  of  them  by  Conrad,  the  plaintiff  in 
error.     We  shall,  therefore,  proceed  to  dispose  of  that  alone. 

It  objected  to  the  receipt  in  evidence  of  declarations,  made  by  a  witness  for 
the  original  plaintiff,  under  the  following  circumstances:  Griffey  brought  a 
suit  against  Conrad  for  building  a  mill  for  him  to  grind  sugar-cane;  and, 
among  other  defenses  set  up  by  the  latter  was  that  of  weakness  and  insuffi- 
ciency in  tho  work  and  materials  furnished.  To  repel  this  defense,  Griffey 
put  in  the  deposition  of  Nutz,  who  was. an  engineer,  and  aided  and  superin- 
tended the  erection  of  the  mill,  and  who  testified  to  the  goodness  of  both  the 
work  and  materials. 

§  3487.  A  witness  whose  credit  is  impeached  J>y  proof  of  statements  incorv- 
sistent  with  his  testimony  cannot  he  sustained  hy  proof  of  his  subsequent  state- 
tnents  consistent  with  it,  r 

With  a  view  to  contradict  and  impeach  him  in  whatThe  thus  swore,  Conrad 
proved  that  this  witness,  soon  after  the  completion  of  the  mill,  had  given  a 
different  account,  and  especially  of  the  cause  of  the  breaking  of  some  of  the 
machinery,  considering  it  to  have  happened  from  the  badness  of  the  materials. 
Griffey  then  offered  to  prove  that  the  witness  had  since  given  the  same  state- 
ment, as  to  the  goodness  of  the  work  and  materials,  which  was  now  in  his 
deposition.  But  Conrad  objected  to  the  admissibility  of  such  evidence,  and 
the  court  below  overruled  his  exception  and  allowed  the  evidence  to  go  to  the 
jury. 

After  due  consideration,  our  opinion  is  that  this  ruling  was  erroneous.  The 
practice  on  this  subject  seems  to  differ  much  in  different  states,  and  has  oc^ 
casionally  changed  in  the  same  state.  It  is  sometimes  modified,  also,  as  applied 
to  different  classes  of  cases  and  witnesses.  Thus,  in  some  places,  as  in  New 
York,  such  evidence  is,  as  a  general  rule,  now  treated  as  inadmissible.  Bob- 
ertson  v.  Caw,  3  Barb.,  410;  Eobb  v,  Hackley,  23  Wend.,  50;  Dudley  v.  BoUes, 
24  Wend.,  465.  So  in  Vermont.  Gibbs  v.  Linsley,  13  Verm.,  208.  Though 
at  one  time  in  New  York  it  was  allowed,  and  particularly  in  certain  criminal 
cases.    The  People  v.  Vane,  12  Wend.,  78;  Jackson  v.  Etz,  5  Cowen,  320. 

But  in  some  other  states  this  kind  of  evidence  has  been  deemed  competent. 
As  in  Massachusetts,  in  a  criminal  case,  where  an  accomplice  was  a  witness. 
Commonwealth  v,  Bosworth,  22  Pick.,  397.  And  in  Maryland,  if  the  state- 
ments were  prior  in  point  of  time.  Cooke  v.  Curtis,  6  Har.  &  J.,  93.  In 
Pennsylvania,  also,  such  statements  have  been  admitted,  without  reference  to 
their  priority;  as  in  Packer  v.  Gonsalus,  1  Serg.  &  E.,  536;  Henderson  v, 
Jones,  10  id.,  322.    So  in  Indiana.    Coffin  v.  Anderson,  4  Blackf.,  398,  399. 
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And  in  some  other  states,  which  need  not  be  repeated,  a  similar  practice  ap- 
pears to  prevail.  But  in  other  places,  as  in  England,  such  evidence,  though  at 
one  time  considered  competent,  and  especially  in  criminal  cases  (Gilb.  Ev., 
135;  McNally's  Ev.,  378,  381;  BuU.  N.  P.,  291;  Lutterrell^.  Eeynell,  1  Mod., 
282),  is  now  even  there  excluded.  See  Parker's  Case,  3  Doug.,  242;  10  Pet., 
440;  1  Phil.  Ev.,  2  and  3,  and  230,  note;  1  Starkie's  Ev.,  187  and  note;  23 
Wend.,  55;  2  Phil.  Ev.,  445;  Brazier's  Case,  1  East,  P.  C,  444;  2  Starkie,  If. 
P.,  242. 

While  the  rule  was  otherwise  in  England,  some  of  the  state  decisions  already 
cited  were  expressly  grounded  on  the  rule  there  (see  10  Serg.  &  R,'332),  and 
others  on  cases  adopting  that  rule.  4  Blackf.,  398.  But  since  the  rule  became 
changed  in  England,  or  from  being  doubtful  became  well  established  against 
the  introduction  of  such  testimony,  the  practice  in  some  states,  as  in  New 
York  and  Vermont,  has  been  settled  so  as  to  correspond ;  and  in  this  court, 
also,  it  has  taken  the  same  direction. 

In  this  court  it  has  been  held  that  such  evidence  is  not  admissible,  if  the 
statements  were  made  subsequent  to  the  contradictions  proved  on  the  other 
side.  Ellicott  v.  Pearl,  10  Pet.,  412,  438  (§§  2013-23,  supra).  That  was  a  case 
from  Kentucky.  Yet  the  decision  does  not  appear  to  have  been  made  to  rest 
on  the  peculiar  laws  or  practice  of  that  state ;  but  gn  general  principles,  and 
the  course  pursued  of  late  years  in  England. 

In  our  judicial  system,  perhaps  the  decision  should  not  rest  on  any  local 
rule,  though  a  different  principle  seems  involved  in  McNiel  v.  Holbrook,  12 
Pet.,  85,  where  the  rule  of  evidence  was  changed  by  a  state  statute.  Clark  v. 
Sohier,  1  Woodb.  &  M.,  368.  But  if  it  should  so  rest,  we  are  not  aware  that 
in  Louisiana,  where  this  case  was  tried,  the  practice  differs  from  lyhat  appears 
to  be  required  by  sound  .general  principles,  independent  of  any  local  peculiar- 
ities. 

So  far  as  regards  principle,  one  proper  test  of  the  admissibility  of  such  state- 
ments is,  that  they  must  be  n^ade  at  least  under  circumstances  when  no  moral 
influence  existed  to  color  or  misrepresent  them.  1  Greenl.  Ev.,  §  469 ;  2  Pothier 
on  Oblig.,  289;  1  Stark.  Ev.,  148;  1  Phil.  Ev.,  308.  But  when  they  are  made 
subsequent  to  other  statements  of  a  different  character,  as  here,  it  is  possible, 
if  not  probable,  that  the  inducement  to  make  them  is  for  the  very  purpose  of 
counteracting  those  first  uttered.  10  Pet.,  440.  This  impairs  their  force  and 
credibility,  when,  if  made  before  the  others,  they  might  tend  to  sustain  the 
subsequent  evidence  corresponding  with  them.  23  Wend.,  52;  2  PhiL  Ev., 
446;  1  Greenl.  Ev.,  §469. 

When  made  in  either  way,  they  are  admissible  only  to  sustain  the  credit  of 
the  witness  impugned,  and  not  dcsper  se  proof  of  the  facts  stated;  an4  hence  if 
made  under  oath,  as  here,  but  not  in  legal  form  as  a  deposition  between  these 
parties,  they  are  none  the  more  admissible  except,  if  prior  in  date,  they  might 
help  to  sustain  the  witness'  credit.  10  Pet.,  412 ;  King  v.  Eriswell,  3  D.  cfe  E., 
721.  In  this  case,  then,  not  having  been  made  prior  in  time,  they  do  not 
appear  on  principle  or  precedent  to  be  competent. 

§  3488.  When  defendant'' a  true  name  appears  in  the  pleadings  and  contract^ 
an  error  in  the  name  as  stated  in  the  judgment  is  immaterial. 

Another  question  has  been  presented,  arising  on  the  record,  which  is  not  in- 
cluded in  any  of  the  exceptions.  It  is  that  the  judgment  runs  against  "  Daniel 
Frederick  Conrad,"  when  the  writ,  pleadings  and  contract  speak  only  of 
"  Frederick  D.  Conrad."     But  the  judgment  is  for  the  plaintiff  against  "  I)aa- 
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iel  Frederick  Conrad,  the  defendant."  And  the  name  prefixed  as  defendant 
in  the  judgment  may  well  be  rejected  as  surplusage,  after  verdict  and  judg- 
ment, when  the  true  name  had  been  well  described  in  the  writ  and  pleadings. 
The  statute  of  jeofails  clearly  cures  any  such  defect  where,  as  here,  it  can  well 
be  understood  who  was  meant  by  "  the  defendant."  1  Stats,  at  Large,  91;  1 
Bac.  Abr.,  Amendment,  B;  1  Pet.,  23. 
Let  the  judgment  below,  however,  be  on  the  first  ground  reversed. 

'HOWLAND  V,  CONWAY. 
(Distxict  Court  for  New  York :  Abbott's  Admiralty,  281-290.    1848.) 

Statement  of  Facts. —  This  was  a  suit  by  some  of  the  crew  of  the  ship 
Elisha  Denniston  for  extra  wages  as  damages  for  being  put  on  short  allowance. 
The  action  was  against  the  master  of  the  vessel  t7i  personam.  At  the  hearing, 
the  libelants  read  depositions  of  several  of  the  crew  to  the  effect  that  the  bread 
given  them  was  bad.  Respondent  proved  by  a  custom-house  officer  that  the 
same  sailors,  at  the  time  of  their  discharge  at  the  end  X>1  the  voyage,  said  the 
bread  was  good. 
Opinion  by  Betts,  J. 

This  was  one  of  three  suits  brought  by  several  of  the  crew  of  the  ship  Elisha 
Denniston  against  her  master,  for  short  allowance  of  bread  on  a  voyage  from 
New  York  to  New  Orleans,  Mobile,  Liverpool,  and  back  to  New  York.     The 
gravamen  of  the  action  is  that  the  bread  was  wormy,  dusty  and  filled  with 
cobwebs,  and  was  not  suitable  or  wholesome  for  food. 
Two  of  the  libelants  and  four  others  of  the  crew,  all  being  colored  men,  and 
*  examined  upon  deposition,  testified  strongly  to  the  badness  of  the  bread,  and 
their  statements  support  the  allegations  of  the  libel.     It  is,  however,  proved 
by  the  custom-house  officer,  who  had  charge  of  the  ship  on  her  return  to  this 
])ort,  that  these  latter  four  seamen  distinctly  declared  that  the  bread  supplied 
to  the  crew  on  the  voyage  was  good,  and  that  there  was  no  ground  of  com- 
plaint in  regard  to  it.     The  bread  which  was  left  over  of  the  ship^s  stores  after 
the  voyage  was  ended  was  carefully  examined  by  bakers  in  this  port,  and  they 
found  it  to  be  then  sound  and  good,  equal  to  the  best  quality  of  bread,  except 
pilot  bread,  furnished  to  merchant  vessels  at  this  port,  and  to   be  greatly 
superior  to  that  supplied  to  English  vessels  in  English  ports.     These  facts,  if 
considered  in  connection  with  the  testimony  showing  statements  made  by  the 
witnesses  for  the  libelants  in  contradiction  of  their  testimony,  displace  all 
foundation  for  any  claim  for  wages  by  way  of  damages  for  short  allowance. 
For  it  appears  that  the  ship  had  an  ample  supply  of  suitable  bread  on  board; 
twelve  or  fourteen  barrels  were  taken  from  her  after  the  voyage  ended,  and 
the  quality  is  proved  to  have  been  then  marketable  and  fair. 

The  libel  must  accordingly  be  dismissed  on  the  demand  for  damages  on  the 
ground  of  short  allowance;  and  as  the  other  two  suits  were  to  de])end  on  the 
decision  of  this,  the  same  decree  must  be  eiAcred  in  them  also.  The  other 
question  raised,  whether  the  wages  due  to  the  libelants  under  the  shipping 
agreement  have  been  fully  paid  or  not,  is  not  properly  before  me  upon  this 
hearing. 

§  3489.  The  course  of  the  admiralty  courts  is  not  to  charge  costs  upon  sailors 
when  they  establish  probable  cause ^or  institiitiiifj  suits  for  redress. 

The  only  point  really  requiring  any  consideration  is  the  award  of  costs  to  be 
made.    I  consider  that  a  color  for  the  claim  of  extra  wages  is  afforded,  as  it 
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appears  that  the  master  ordered  the  bread  to  be  baked  over  at  Liverpool. 
This,  as  the  evidence  on  the  part  of  the  master  himself  shows,  is  the  usaal 
course  in  case  bread  is  wormy  or  mouldy ;  and  it  is  reasonably  to  be  inferred 
that  the  expense  and  trouble  of  rebaking  the  bread  would  not  have  been  in- 
curred in  this  regard,  if  it  had  been,  during  the  whole  voyage,  pure  and  whole- 
some. It  is  shown  in  the  proofs  that  the  best  and  finest  bread  will  occasionally 
breed  worms,  and  require  purifying  by  rebalving.  As  the  ship  had  an  abun- 
dant supply  of  bread,  the  officers  ought  to  have  taken  pains  to  select  that  which 
was  not  so  aflfected,  and  to  have  avoided  serving  out  vitiated  provisions.  It  is 
sufficiently  evident,  upon  the  whole  case,  although  the  important  points  in  the 
charges  and  proofs  of  the  libelants  are  refuted  and  discredited,  that  the  com- 
plaint is  not  wholly  groundless  or  malicious;  for,  in  addition  to  these  facts, 
several  of  the  men  swear  that  the  mate  was  told  the  state  of  the  bread,  and 
that  it  w^as  shown  to  him,  yet  his  evidence  is  not  put  in  by  the  respondent.  It 
may  be  that  the  wormy  bread  was  given  out  from  inattention;  but  it  was  the 
master's  duty  to  see  that  none  but  fresh  provisions  were  used.  The  course  of 
admiralty  courts  is  not  to  charge  costs  upon  sailors  when  they  establish  prob- 
able cause  for  instituting  suits  for  redress;  and  I  shall  accordingly  award  no 
costs  against  them  in  these  cases. 

And  if  the  witnesses  not  interested  in  the  suits  were,  upon  sound  and  safe 
principles  of  law,  entitled  to  credit  in  these  cases,  I  should  allow  the  libelants 
summary  costs  against  the  master,  upon  the  ground  that  although  technically 
he  could  not  be  held  chargeable  for  8ho?'t  alloicance,  yet  his  conduct  in  permit- 
ting bad  bread  to  be  given  out  to  the  men  should  be  regarded  as  blamable 
and  wrongful. 

§  3490.  In-  admiralty  the  credibility  of  a  witrie^s  may  be  impeoeched  by  proving 
his  declaratiojis  made  out  of  courts  and  contradictory  to  his  testimony^  without  a 
previous  examhiation  in  respect  to  such  declarations. 

But  deliberate  declai'ations  of  these  witnesses,  made  in  direct  conflict  with 
their  testimony,  are  proved  against  them;  and  their  evidence,  under  such  cir- 
cumstances, will  not,  in  law,  justify  a  judgment  in  conformity  to  it,  unless  it 
be  corroborated  and  supported  by  other  proofs. 

It  was  insisted  that  this  evidence  of  contradictory  declarations  of  the  wit- 
nesses was  to  be  disregarded,  because  the  witnesses  were  not  previously  cross- 
examined  in  reference  to  such  statements.  And  this  view  is  sustained  bv  the 
rule  of  evidence  on  this  point,  laid  down  in  the  Queen's  Case  (2  Bred.  &  B., 
315;  S.  C,  6  Eng.  C.  L.  R,  129).  In  that  case  certain  questions  of  evidence 
arising  out  of  the  proceedings  against  Queen  Caroline  were  put  to  the  judges 
of  England  by  the  house  of  lords.  One  of  those  questions  was,  whether,  ac- 
cording to  the  practice  and  usage  of  the  courts  below,  and  according  to  law, 
when  a  witness  in  support  of  a  prosecution  has  been  examined  in  chief,  and 
has  not  been  asked  in  cross-examination  as  to  any  declarations  made  by  him, 
.  .  .  it  would  be  competent  to  the  party  accused  to  examine  witnesses  in 
his  defense  to  prove  such  declarations,  without  first  calling  back  such  witness 
examined  in  chief,  to  be  examined  or  cross-examined  as  to  the  fact  whether  he 
ever  made  such  declarations.  The  judges  were  unanimously  of  opinion  that, 
"  according  to  the  usage  and  practice  of  the  courts  below,  and  accordingly  to 
law  as  administered  in  those  courts,  the  proposed  proof  cannot  be  adduced 
without  a  previous  cross-examination  of  the  witness  as  to  the  matter  thereof." 
Chief  Justice  Abbott,  in  delivering  the  opinion  of  the  judges,  speaks  as  follows: 
"  The  legitimate  object  of  the  proposed  proof  is  to  discredit  the  witness.  Now, 
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the  usual  practice  of  the  courts  below,  and  a  practice  to  which  we  are  not 
aware  of  any  exception,  is  this:  if  it  be  intended  to  bring  the  credit  of  a  wit- 
ness into  question,  by  proof  of  anything  ho  may  have  said  or  declared  touch- 
ing the  cause,  the  witness  is  first  asked,  upon  cross-examination,  whether  or  no 
he  has  said  or  declared  that  which  is  intended  to  be  proved.  If  the  witness 
admits  the  words  or  declarations  imputed  to  him,  the  proof  on  the  other  side 
becomes  unnecessary,  and  the  witness  has  an  opportunity  of  giving  such  reason, 
explanation,  or  exculpation  of  his  conduct,  if  any  there  be,  as  the  particular 
circumstances  of  the  transaction  may  happen  to  furnish,  and  thus  the  whole 
matter  is.  brought  before  the  court  at  once,  which,  in  our  opinion,  is  the  most 
convenient  course.  If  the  witness  denies  the  words  or  declarations  imputed 
to  him,  the  adverse  party  has  an  opportunity  afterward  of  contending  that  the 
matter  of  the  declaration  or  speech  is  such  that  he'  is  not  to  be  bound  by  the 
answer  of  the  witness,  but  may  contradict  and  falsify  it;  and  if  it  be  found  to 
be  such,  his  proof  in  contradiction  will  be  received  at  the  proper  season.  If 
the  witness  declines  to  give  any  answer  to  the  question  proposed  to  him,  by 
reason  of  the  tendency  thereof  to  criminate  himself,  and  the  court  is  of  opin- 
ion that  he  cannot  be  compelled  to  answer,  the  adverse  party  has  in  this  in- 
stance, also,  his  subsequent  opportunity  of  the  matter  which  is  received,  if  by 
law  it  ought  to  be  received.  But  the  possibility  that  the  witness  may  decline 
to  answer  the  question  affords  no  sufficient  reason  for  not  giving  him  the  op- 
portunity of  answering,  and  of  offering  such  explanatory  or  exculpatory 
matter  as  I  have  before  alluded  to;  and  it  is,  in  our  opinion,  of  great  impor- 
tance that  this  opportunity  should  be  thus  afforded,  not  only  for  the  purpose 
already  mentioned,  but  because,  if  not  given  in  the  first  instance,  it  may  bo 
wholly  lost;  for  a  witness  who  has  been  examined,  and  has  no  reason  to  sup- 
pose his  further  attendance  requisite,  often  departs  the  court,  and  may  not  be 
found  or  brought  back  till  the  trial  be  at  an  end.  So  that  if  evidence  of  this 
sort  could  be  adduced  on  the  sudden  and  by  surprise,  without  any  previous  in- 
timation to  the  witness,  or  to  the  party  producing  him,  great  injustice  might 
be  done,  and  in  our  opinion  might  not  unfrequently  be  done  both  to  the  wit- 
ness and  to  the  part}';  and  this  not  only  in  the  case  of  a  witness  called  by  a 
plaintiff  or  prosecutor,  but  equally  so  in  the  case  of  a  witness  called  by  a  de- 
fendant; and  one  of  the  great  objects  in  the  course  of  proceeding  established 
in  our  courts  is  the  prevention  of  surprise,  as  far  as  practicable,  upon  any  per- 
son who  may  appear  therein." 

The  same  rule  was  laid  down  on  the  authority  of  the  Queen's  Case,  but  with 
greater  precision,  in  Angus  v.  Smith,  1  Mood.  &  M.,  473;  S.  C,  22  Eng.  C.  L. 
K.,  360.  Chief  Justice  Tindal  there  says:  *'  I  understand  the  rule  to  be,  that 
before  you  can  contradict  a  witness  by  showing  he  has  at  some  other  time  said 
something  inconsistent  with  his  present  evidence,  you  must  ask  him  as  to  the 
lime,  place  and  person  involved  in  the  supposed  contradiction.  It  is  not 
enough  to  ask  him  the  general  question,  whether  he  has  ever  said  so  and  so, 
because  it  may  frequently  happen  that  upon  the  general  question  he  may  not 
remember  having  so  said ;  whereas,  when  his  attention  is  challenged  to  partic- 
ular circumstances  and  occasions,  he  may  recollect  and  explain  what  he  has 
formerlv  said." 

I  am  aware  that,  since  the  decision  of  the  Queen's  Case,  many  of  the  state 
courts  in  this  country  have  adopted  the  practice  thus  indicated. 

Thus,  in  Davis  v.  Kimball,  19  AVend.,  438,  the  supreme  court  of  the  state  of 
New  York  follows  the  ruling  of  the  Queen's  Case  and  of  Angus  v.  Smithy  ap- 
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plying  it  to  the  special  case  of  a  witness  examined  upon  commission  by  interrog- 
atories and  cross-interrogatories,  whose  deposition  w^as  sought  to  be  impeached 
by  proof  of  counter  statements  made  by  the  witness  out  of  court.  And  the. 
court  answer  the  objection  raised,  that  in  the  case  of  depositions  taken  under 
a  commission  there  is  no  opportunity  to  call  the  attention  of  the  witness  to 
the  inconsistent  declarations,  by  remarking  that  there  is  no  reason  for  a  dis- 
tinction between  this  and  the  case  where  the  discovery  of  the  evidence  oc- 
curred after  the  cross-examination  was  ended,  and  the  witness  had  left  court 
and  could  not  be  brought  back — a  case  which  all  the  judges  in  the  Queen's 
Case  refused  to  make  an  exception ;  —  and  by  the  further  suggestion  that  there 
is  an  additional  reason  for  the  application  of  the  rule  in  the  case  of  deposi- 
tions, as  otherwise  a  strong  temptation  would  exist  to  tamper  with  witnesses 
to  pervert  or  manufacture' conversations  after  the  execution  of  the  commis- 
sion, and  when  explanation  would  be  impossible.     Id.,  441. 

So,  also,  Mr.  Justice  McLean  in  the  United  States  circuit  court  adopts  the 
same  rule  of  evidence  as  the  one  prevailing  in  Ohio,  and  as  therefore  obligatory 
upon  the  courts  of  the  United  States  sitting  within  that  state.  McKinney  t*. 
JSTeil,  1  McLean,  547.  But  it  would  seem  to  be  the  usjige  of  the  court  upon 
that  circuit  to  regard  the  practice  of  the  local  courts  as  governing  that  of  the 
federal  courts  there  held.  And  see  remarks  of  Story,  J.,  in  Beers  v.  Haughton, 
9  Pet.,  362. 

The  circuit  court  in  this  district,  however,  upon  mature  consideration,  de- 
clined to  adopt  the  rule  of  the  Queen's  Case,  considering  the  subject  to  be 
merely  matter  of  practice  resting  in  the  discretion  of  the  several  courts.     It 
was  so  treated  by  the  judges,  who  assigned  their  reasons,  in  the  house  of 
lords,  for  the  rule.     The  argument  in  its  support  was  not  based  on  common 
law  principles  of  evidence.     This  view  of  the  subject  seemed  to  us  also  to  be 
consonant  to  authority.     Phill.  on  Ev.,  ch.  8,  230;  2  Cow.  &  H.  Notes,  773; 
Tucker  v.  Welsh,  17  Mciss.,  166.     We  regarded  the  rule  which  we  considered 
to  have  prevailed  in  England  and  in  this  state,  prior  to  the  Queen's  Case,  to  be 
recommended  by  considerations  of  higher  weight  than  those  adduced  in  sup- 
port of  the  rule  declared  in  the  Queen's  Case;  but  which  was  not  directh^' 
sanctioned  by  the  New  York  supreme  court,  previous  to  1838.     It  is  clear, 
from  the  decision  in  1836  (The  People  v,  Moore,  15  Wend.,  419),  that  at  the 
date  of  that  decision  the  courts  of  this  state  had  not  adopted  the  rule  of  the 
Queen's  Case,  which  had  been  promulgated  as  early  as  1820;  nor  was  that  rule 
observed  in  the  early  practice  of  the  English  courts.     1  Phill.  on  Ev.,  ed.  1820, 
212;  Peake's  Ev.,  89;  1  Starkie  on  Ev.,  1st  ed.,  1451;  2  Esp.,  601;  Hawk.  P. 
C,  B.  2,  ch.  46,  §  14;  1  McNally  on  Ev.,  378.     Nor  had  it  prevailed,  at  least 
to  any  great  extent,  either  among  the  courts  of  the  several  states  of  the 
United  States,  anterior  to  the  Queen's  Case  (1  Hayw.,  N.  C.  E.,  437;  Tucker 
V.  Welsh,  17  Mass.,  166;  4  Pick.,  441;  1  Serg.  &  K,  526;  2  Esp.  N.  P.,  ed. 
1811,  540;  Baker  v.  Arnold,  3  Cai.,  279;  The  People  v.  Vane,  12  Wend.,  79; 
8  Greenl.,  42);  or  among  the  courts  of  the  United  States.      1  Wash.,  413; 
Gilp.,  616;  1  Pet.  C.  C,  203.     We  discerned  nothing  in  the  reasons  governing 
the  Queen's  Case  to  induce  us  to  change  the  practice  heretofore  adopted  in  the 
circuit  court  and  in  this  court,  to  conform  to  that  decision.    It  seemed  to  us 
that  the  more  sound  and  consistent  course  was  to  require  the  party  whos3 
witness  was  impeached  by  proof  of  his  contradictory  statements,  to  assume 
the  burden  of  producing  the  witness  again  to  explain  his  own  declarations. 
The  case  of  Judson  v.  Blanchard,  4  Conn.,  557,  is  an  authority  allowing  that 
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to  be  done.  The  testimony  of  the  witness  in  court  may  be  the  occasion  of 
recalling  to  the  memory  of  others  what  he  had  said  elsewhere;  and  thus  con- 
tradictory statements  may  often,  as  we  considered,  come,  for  the  first  time,  to 
tljc  knowledge  of  the  party  interested  to  produce  them,  after  the  examination 
and  the  cross-examination  of  the  witnesses  had  closed,  and  very  probably  after 
he  was  out  of  the  recall  of  such  party,  and  thus  even  life  be  saved  against  the 
testimony  of  unscrupulous  and  perverse  witnesses. 

These  considerations,  with  others,  satisfied  the  court  that  the  old  and  fa- 
miliar practice  in  this  respect  was  to  be  preferred  to  that  established  by  the 
Queen's  Case,  as  a  means  for  unmasking  fictitious  evidence,  and  protecting 
property,  life  and  character  exposed  to  peril  by  the  oaths  of  reckless  wit- 
nesses. This  rule  is  more  emphatically  important  in  respect  to  evidence  given 
under  commissions  or  by  deposition,  than  to  that  given  orally  in  open  court. 
We  accordingly  have  held  that  the  credibility  of  a  witness  may  be  impeached 
by  proving  his  declarations  made  out  of  court,  and  contradictory  to  his  testi- 
mony, without  a  previous  examination. 

I  am  accordingly  of  opinion  that  the  depositions  offered  by  the  libelants, 
in  support  of  their  libel,  may  be  impugned  by  evidence  of  the  contradictory 
declarations  made  by  the  witness  not  on  oath,  and  that  upon  the  whole  evi- 
dence the  equity  preponderates  in  favor  of  the  respondent,  upon  the  question 
of  his  liability  to  the  libelants  for  costs.  The  libel  must  therefore  be  dis- 
missed, without  costs,  unless,  upon  the  report  of  the  commissioner,  a  balance 
of  jvages  earned  under  the  shipping  articles  shall  be  found  due  to  the  libelants. 

Decree  accordifu/ly. 

§  3491.  Ini|>eacliiRsr  own  iiitness. —  It  is  not  competent  for  a  partj  to  impeach  his  own  wit- 
ness, whose  deposition  he  has  taken  in  the  cause,  except  by  substantiating  by  other  witnesses 
any  material  facts  which  that  witness  has  misstated.    Phettiplace  v.  Sayles,  4  Mason,  812. 

g  8492.  A  party  cannot  contradict  his  own  witness  by  evidence  of  his  former  inconsistent 
<1eclarations,  but  he  may  prove,  by  other  witnesses,  facts  which  are  inconsistent  with- the  testi- 
mony of  his  witness,     EUicott  v.  Pearl,  10  Pet.,  440  (g§  2013-23). 

^'  8498.  Contradictory  statements.—  Evidence  of  declarations  made  by  a  witness  contradic- 
tory to  'what  he  has  sworn  to  in  court  should  be  received  with  jealousy  and  caution.  Stevens 
i\  Vancleve,  4  Wash.,  262. 

§  8494.  Wliat  a  witness  said  or  published  at  another  time  may  be  properly  admitted  to  test 
or  impeach  his  credibility,  but  not  as  evidence  of  the  facts  narrated,  unless  it  is  otherwise  legal 
evidence.     Hand  r.  The  Elvira,  Gilp.,  60. 

§  8495.  Testimony  of  tlie  admissions  of  a  witness  of  his  own  false  swearing  on  former  occa- 
sions, and  that  hq  considered  the  manner  of  swearing  witnesses  in  the  United  States  as  not  bind- 
ing, is  generally  not  worthy  of  regard  as  impeaching  his  testimony.  Luco  v.  United  States,  28 
How.,  515. 

§  8496.  In  an  action  on  a  policy  of  marine  insurance  on  a  vessel  captured  by  the  enemy,  the 
invoice  stated  in  the  record  of  condemnation  as  one  of  the  papers  found  on  board  at  the  time 
of  capture,  and  the  answer  of  the  mate  to  the  standing  interrogatories,  were  admitted  in  evi- 
dence in  behalf  of  the  defendants  for  the  purpose  of  discrediting  the  mate.  Azuria  v.  Insurance 
Co.  of  Penn.,*  8  Wash.,  177. 

§  8497.  In  this  suit,  which  was  one  on  a  policy  of  insurance  on  goods  shipped  on  board  a  ves- 
sel, the  protests  of  some  of  the  crew,  taken  at  a  foreign  port,  were  permitted  to  be  read  in  evi- 
d^'iice  for  the  purpose  of  discrediting  their  testimony  as  given  in  certain  depositions.  Winthrop 
t?.  Union  Insurance  Co.,  2  Wash.,  7. 

g  8498.  The  statement  of  the  master  of  a  vessel  before  tlie  receiver  of  wrecks  in  London  is 
admissible  to  contradict  his  testimony  given  in  a  trial  for  collision,  and  to  show  that  he  has 
made  statements  of  the  circumstances  of  the  collision  conflicting  with  his  testimony  given 
upon  the  trial.     Bunge  r.  Steamship  Utopia,  1  Fed.  R.,  892. 

$;  341)0.  In  an  action  for  damages  caused  by  a  collision,  the  hasty  assertions  of  witnesses,  made 
immediately  after  the  collision,  are  of  Uttle  weight  to  discredit  their  testimony  given  in  the 
cau-ie.     The  Steamboat  New  Jersey,  01c. ,  415. 

g  8oOO«  If  evidence  offered  by  counsel  for  the  purpose  of  discrediting  the  witnesses  of  the 
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opposite  party  obviously  cannot  have  this  effect,  in  any  degree,  the  court  may  overrule  it. 
Evans  v,  Eaton,  Pet.  C  C,  823. 

^  S50].  Foniidatlon  for  impeachlngr  testimony. —  Evidence  will  not  be  admitted  to  contra- 
dict a  witness  where  he  has  not  been  interrogated  as  to  the  matter.  Many  v.  Jagger,  1  Biatch., 
373. 

^  fi'yO^,  To  impeach  a  witness  by  showing  that  he  has  made  a  statement  materially  different 
from  the  facts  sworn  to  by  him,  a  foundation  must  be  laid  by  questiom'ng  the  witness  as  to 
such  statement.    United  States  t?.  Dickinson,  2  McL.,  825. 

S  3503.  To  impeach  the  testimony  of  a  witness  by  proving  contradictory  statements,  it  is 
necessary  first  to  call  his  attention  to  the  previous  statements  by  fixing  the  time,  place  and  cir- 
cumstances. Where  this  foundation  is  not  laid,  a  former  affidavit  made  in  the  case  by  the  wit- 
ness cannot  be  admitted  for  the  purpose  of  showing  that  it  contained  statements  contradictory 
to  his  present  testimony.    Dayton  v.  Wyoming  National  Bank,*  1  Wyom.  Ty,  263. 

^  8504.  A  deposition  cannot  be  read  to  impeach  the  statements  of  a  witness  by  proving  cer- 
tain conversations  of  the  witness  respecting  the  transaction,  unless  the  witness  is  first  ques- 
tioned as  to  the  conversations.    Chapin  v,  Siger,  4  McL.,  378. 

§  8505.  In  order  to  show  a  contradiction  between  the  testimony  of  a  witness  at  a  former 
trial  of  the  same  cause  and  his  present  testimony,  his  testimony  at  the  former  trial  may  be 
proved  without  first  asking  him  whether  he  testified  so  and  so.  United  States  v.  White,  5  Cr. 
C.  C,  457. 

§  8506.  The  court  in  this  case,  while  professing  their  adherence  to  the  rule  that  a  witness 
cannot  be  impeached  by  proving  that  he  has  made  contradictory  statements  unless  he  has  been 
examined  as  to  such  statements,  admitted  such  proof  without  such  examination,  following  a 
ruling  which  had  been  made  by  the  state  courts.     McEanney  v.  Neil,  1  McL.,  540. 

§  8507.  Evidence  to  corroborate  witness. —  A  party  cannot  offer  to  support  the  testimony 
of  his  witness,  who  has  been  impeached  by  proof  of  former  contradictory  declarations,  by 
proving  declarations  of  the  witness  corroborating  his  statements  in  court.  But  if  the  other 
side  offer  to  prove  that  the  testimony  is  recently  fabricated,  evidence  of  former  declaratioiis 
may  be  put  in.    Ellicott  v.  Pearl,  10  Pet.,  439  (§§  2013-23) ;  1  McL.,  206. 

§  8508.  If  one  of  the  parties  reads  a  part  of  a  deposition,  in  order  to  prove  that  the  witness 
who  gave  it  contradicted  what  he  now  states  upon  his  examination  in  court,  the  other  side 
may  refer  to  the  whole  deposition,  to  support  the  consistency  of  the  witness.  Harrison  v. 
Rowan,  3  Wash.,  580. 

§  8509.  The  testimony  corroborating  an  infamous  witness  should  be  confined  to  those  mat- 
ters which,  whether  in  themselves  material  to  conviction  or  not,  are  seen  to  be  well  calculated 
to  strengthen  and  confirm  the  truth  of  his  story.  United  States  v,  Biebusch,  1  McC.,  46 
(?§  2601-6). 

§  8510.  As  to  collateral  matter. —  A  witness  cannot  be  asked  as  to  a  mere  collateral  fact, 
having  no  relevancy  to  the  issue,  in  order  to  draw  from  him  an  answer,  which  may,  by  other 
evidence,  be  shown  to  be  incorrect,  and  thereby  discredit  him.    Odiorne  t\  Winkley,  2  Gall.,  51. 

§  85l]L.  When  a  witness  is  cross-examined  upon  collateral  matter,  it  is  not  competent  for  the 
party  thus  cross-examining  the  witness  to  bring  other  witnesses  to  contradict  him  on  such  col- 
lateral matter  in  order  to  discredit  his  testimony.    United  States  r.  White,  5  Cr.  C.  C,  88. 

§  3512.  If  a  witness,  in  a  deposition  or  cross-interrogatories,  states,  as  facts,  circumstances 
not  pertinent  to  the  cause,  what  he  said  in  another  cause  where  the  facts  were  pertinent  is  not 
admissible  to  discredit  him.    Lamalere  v.  Caze,*  1  Wash.,  413. 

§  8518.  Where  a)unsel,  on  the  cross-examination,  calls  out  from  the  witness  collateral  facts 
which  tend  to  create  a  distrust  of  his  integrity,  fidelity  or  truth,  it  is  competent  for  the  adverse 
party  to  ask  of  the  witness  an  explanation  which  may  show  that  the  facts  thus  ehcited  are  in 
truth  wholly  consistent  with  his  integrity,  fidelity  and  truth,  although  circumstances  foreign 
to  the  principal  issue  may  thus  be  proved,  and  which,  but  for  such  previous  cross-examination^ 
it  would  not  be  permitted  to  prove.     United  States  v.  18  Barrels  of  High  Wines,  8  Blatch., 

475. 

§  8514.  If  a  witness  has  been  impeached  by  proof  that  in  some  things  not  connected  with 
the  main  facts  of  the  case  he  has  sworn  falsely,  the  jury  will  be  justified  in  discarding  his 
evidence  unless  he  is  corroborated  by  other  evidence;  but  if  corroborated,  facts  as  to  which 
he  is  sustained  should  not  be  rejected  by  the  jury.     Robinson  v.  Gallier,*  2  Woods,  178. 

§  8515.  On  the  trial  of  an  indictment,  under  section  5485,  Revised  Statutes,  against  an  agent 
for  a  pension  claimant,  for  withholding  from  the  pensioner  the  pension  allowed,  W.,  a  witness 
for  the  defendant,  upon  inquiry  by  the  prosecution,  denied  making  a  request  of  a  third  person, 
in  the  presence  of  the  pensioner,  to  persuade  the  pensioner  not  to  proceed  in  the  prosecution 
of  the  defendant,  stating  that  it  would  "jug  her  (the  pensioner)  just  as  well  as  the  rest  of  us.'* 
A  contradiction  of  this  denial  of  W.  was  held  admissible,  although  the  fact  was  a  coUateral 
one,  because,  if  true,  the  fact  tended  to  show  a  bias  on  the  part  of  W.,  and  a  desire  on  his 
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part  to  save  the  defemlant  from  prosecution,  and  went  to  his  credibility.  The  inquiry,  and  his 
denial,  could  Act  make  the  fact  any  the  less  admissible.  United  States  v,  Schlndler,  18  Blatch., 
237. 

^3510.  Mental  condition. —  Upon  the  suggestion  that  a  witness  whose  affidavit  had  been 
taken  in  su;)poi't  of  a  motion  for  a  new  trial  was  an  idiot,  the  court  required  tliat  she  should 
h'j  brought  into  court  and  examined  by  the  judges.  But  the  court  refused  to  call  and  examine 
anotiier  witness  whose  affidavit  in  support  of  the  motion  was  not  impeached.  United  States 
r.  Lloyd,  4  Cr.  C.  C,  472. 

1^  :J517.  As  to  chnracter  of  witness. —  Cross-examination  is  a  more  satisfactory  test  of  the 
trutJi  of  parol  testimony  than  evidence  of  the  character  of  the  witnesses.  Luco  v.  United 
States,  23  How.,  515. 

§  3518.  General  cliaracter  for  truth  may  be  given  in  evidence  where  proof  has  been  given 
of  contradictory  statements  made  by  the  witness,  r  United  States  v.  Cole,  5  McL.,  513. 

§  S519.  That  a  witness  has  been  contradicted  does  not  render  evidence  of  his  general  good 
character  competent,  where  his  general  character  has  not  been  impeached.  Ray  v.  Donnell,  4 
Mclb,  504. 

§  8520.  Evidence  to  impeach  the  credibility  of  a  witness  by  showing  that  he  was  intemper- 
ate was  overruled  as  not  going  to  the  general  reputation.    Schultz  v.  Moore,  1  McL.,  520. 

$)  8521.  Evidence  of  the  general  bad  character  of  a  witness  cannot  be  given  to  affect  his 
credibility.    United  States  v.  White,  5  Cr.  C.  C,  88. 

^  3522.  A  person  who  was  a  juror  in  a  former  trial  of  the  same  cause  is  not  a  competent 
witness  to  prove  the  general  reputation  for  truthfulness  of  a  witness  from  testimony  given  re- 
specting such  witness  bn  that  trial.    United  States  r.  White,  5  Cr.  C.  C,  457. 

§  8523.  The  only  question  as  to  the  character  of  a  witness  proper  to  be  asked  is,  "  Are  you  ao- 
qoainted  with  the  general  reputation  of  the  witness  as  to  veracity ;  and  from  your  knowledge 
of  that  general  reputation  would  you  believe  him  upon  oath?  '*  United  States  v.  White,  6  Cr. 
C.  C,  88, 

§  8524.  When  a  witness  is  called  to  impeach  the  veracity  of  a  witness,  and  has  been  asked 
what  the  reputation  of  the  witness  is,  and  he  says  that  it  is  not  good,  and  that  he  has  heard 
several  i)eople  say  so,  it  is  not  competent,  on  cross-examination,  to  ask  him  who  those  people 
are.    Patriotic  Bank  v.  Coote,*  8  Cr.  C.  C,  170. 

§  352^5.  The  usual  course  to  discredit  a  witness  is  to  ask  what  his  general  reputation  for 
truth  is  —  whether  it  is  good  or  whether  it  is  bad.    Gass  v,  Stinson,  2  Sumn..  605. 

^  8526.  The  character  of  a  witness  cannot  be  impeached  by  showing  her  to  be  lewd.  Tlie 
question  must  be  restricted  to  her  general  character  for  veracity.  United  States  v,  Dickinson, 
2  McL.,  825. 

S  8527.  Impeaching  evidence  must  be  confined  to  general  reputation  for  truth  and  veracity; 
it  13  not  competent  to  prove  that  the  witness  is  a  common  prostitute.  United  States  v.  Mas- 
ters,* 4  Cr.  C.  C,  479. 

§  3528.  OccnpatiOD.—  The  simple  fact  that  a  person  is  a  negro  minstrel  will  not  discredit  his 
evidence.     Eobinson  v,  Gallier,*  2  Woods,  178. 


XXVIII.  Pkoduction  on  Notice. 

SuxMABT — If  eeeondary  evidence  is  vague,  presumption  against  party  who  refuses  to  produce 

t?ie  original,  §  3529. 

§  3oS9.  The  legal  effect  of  refusing  to  produce  books  and  papers  after  notice  is  only  to  admit 
secondary  evidence  of  their  contents.  If  that  evidence  is  vague  and  uncertain,  every  pre- 
bumption  is  made  against  the  party  who  refuses  to  produce  the  books  and  papers  in  regard  to 
particulars,  but  the  mere  fact  of  non-production  does  not  authorize  a  presumption  that  the 
books,  if  produced,  would  prove  facts  which  the  party  giving  tlie  notice  asserts  they  would 
prove.     Hanson  v.  Eustace,  gg  8530-31. 

[NoTiS.— See  3532-3582.] 

HANSON  V.  EUSTACE. 
(3  Howard,  653-71 1.    1844.) 

Errob  to  U.  S.  Circuit  Court,  Eastern  District  of  Pennsylvania. 
Opinion  by  Mr.  Justice  Wayne. 

Statkmext  op  Facts. —  The  defendants  in  this  case  having  failed  to  produce 
on  the   trial  of  it  certain  books  of  original  entry^  day-books,  etc.,  of  the  late 
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firm  of  E.  and  I.  Phillips,  which  had  been  called  for  by  a  regular  notice,  the 
court  permitted  the  plaintiff  to  give  secondary  evidence  of  their  contents. 
The  object  of  the  plaintiff  in  introducing  the  secondary  evidence  was  to  prove 
that  the  legal  title  to  the  Sixth  street  property  was  in  R.  and  I.  Phillips,  the 
defendants  having  previously  introduced  a  deed  to  that  property  from  R.  J. 
Heri-ing  and  wife,  dated  the  9th  June,  1832,  to  Robert  Phillips. 

The  partners  of  the  tirm  of  R.  &  I.  Phillips  were  Robert  Phillips  and  Isaac 
Phillips.  That  firm,  however,  was  dissolved  by  the  death  of  Robert  Phillips, 
in  1833.  The  survivor  then  took  into  partnership  Joseph  L.  Moss,  and  the 
new  firm  traded  under  the  style  of  the  original  firm  of  R.  and  I.  Phillips. 

The  court,  in  reference  to  the  refusal  of  the  defendants  to  produce  the 
books,  and  to  the  secondary  evidence  which  had  been  given  of  their  con- 
tents in  respect  to  the  Sixth  street  property,  charged  the  jury  that,  "in 
an  ordinary  case,  the  jury  must  decide,  from  the  evidence  before  them, 
what  facts  have  been  proved;  but  in  this  case  there  is  one  feature  which  is 
rather  unusual  and  to  which  it  is  necessary  to  call  your  special  attention,  as 
a  matter  which  has  an  important  bearing  on  some  of  its  prominent  points. 
Timely  notice  was  given  by  the  plaintiff's  counsel  to  the  counsel  of  the  as- 
signors and  assignees,  to  produce  at  the  trial  the  books  of  R.  and  I.  Philli])s; 
no  objection  was  made  to  the  competency  of  the  notice ;  they  were  called  for, 
but  were  not  produced  till  the  day  after  the  evidence  was  closed,  and  at  the 
moment  when  the  court  had  called  on  the  plaintiff's  counsel  to  address  the 
jury.  No  reason  was  assigned  for  their  non-production,  save  the  reference  to 
the  illness  of  Mr.  Moss;  but  Mr.  Phillips  was  in  court;  notice  was  given  to 
Mr.  Ilanson,  though  none  was  necessary,  as  the  books  could  not  be  presumed 
to  be  in  his  possession.  That  they  could  have  been  produced  before  the  evi- 
dence on  both  sides  was  closed  can  scarcely  be  doubted,  when  so  man\»^  were 
produced  afterwards.  Their  production,  then,  was  no  compliance  with  the 
notice ;  the  plaintiff  could  not,  without  leave  of  the  court,  have  referred  to  them ; 
he  was  not  bound  to  ask  it,  and  had  a  right  to  proceed  as  if  they  had  not  been 
produced. 

*'  Mr.  Hanson  had  a  right  to  call  for  the  books;  claiming  by  an  adverse  title, 
he  might  have  moved  the  court  for  an  order  to  produce  them,  but  he  made 
no  effort  to  procure  them;  we  say  so,  because  there  was  no  evidence  that  he 
did  in  any  way  endeavor  to  have  them  produced,  although  the  court,  in  their 
opinion  on  the  motion  for  a  nonsuit,  plainly  intimated  the  effect  of  their  non- 
jDToduction. 

"  There  has,  therefore,  been  no  satisfactory  or  reasonable  ground  assigned 
for  their  having  been  kept  back,  and  the  plaintiff  has  a  fair  case  for  calling  on 
you  to  presume  whatever  the  law  will  authorize  you  to  presume  as  to  the  con- 
tents of  the  books.  On  this  subject  the  fifteenth  section  of  the  judiciary  act 
has  made  this  provision:  'That  all  the  said  courts  of  the  United  States  shall 
have  power,  in  the  trial  of  actions  at  law,  and  on  motion  and  due  notice  thereof 
being  given,  to  require  the  parties  to  produce  books  or  writings  in  their  )x>s- 
session  or  power,  which  contain  evidence  pertinent  to  the  issue,  in  cases  and 
under  circumstances  where  they  might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  in  chancery;  and  if  a  plaintiff  shall  fail  to 
comply  with  such  order  to  produce  books  or  writings,  it  shall  be  lawful  for  the 
courts,  respectively,  on  motion,  to  give  the  like  judgment  for  the  defendant  as 
in  cases  of  nonsuit;  and  if  a  defendant  shall  fail  to  comply  with  such  order  to 
produce  books  or  writings,  it  shall  be  lawful  for  the  courts,  respectively,  on 
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motion  as  aforesaid,  to  give  judgment  against  bim  or  her  by  default.'  This 
enables  courts  of  law  to  apply  the  same  rules  and  principles,  where  papers  or 
books  are  withheld,  as  have  been  adopted  by  courts  of  equity,  which  are  these, 
in  our  opinion,  as  long  since  expressed  in  Askew  v.  Odenheimer,  1  Bald.,  8S8, 
389." 

"It  must  not,  then,  be  supposed,  that  the  only  eflFect  of  the  suppression  or 
keeping  back  books  and  papers  is  to  admit  secondary  evidence  of  their  contents, 
or  that  the  jury  are  confined,  in  presuming  their  contents,  to  what  is  proved 
to  have  been  contained  in  them ;  a  jury  may  presume  as  largely  as  a  chancellor 
may  do,  when  he  acts  on  his  conscience,  as  a  jury  does,  and  ought  to  do,  and 
on  the  same  principles. 

"  Mr.  Bridges  states  that  he  believes  there  is  an  entry  on  the  books,  of  the 
transfer  from  Herring  to  Bobert  and  Isaac  Phillips,  but  don't  know  how  the 
transfer  was  made.    It  is  in  proof,  by  the  clerks  of  Bobert  and  Isaac  Phillips, 
that  an  account  was  open  on  their  books  with  the  Sixth  street  lot;  that  the 
money  of  the  firm  was  applied  to  the  payment  of  the  consideration  money  to 
Ilerring;  one  of  the  persons  who  erected  the  new  building  says  he  was  paid 
by  the  notes  and  checks  of  the  firm ;  a  tenant  proves  that  Joseph  L.  Moss  rented 
it  in  the  name  of  the  firm,  who  furnished  it  to  the  amount  of  $1,000;  and  the 
tax-collectors  prove  the  payment  of  taxes  by  the  firm.    In  opposition  to  this 
evidence,  the  defendants  offer 'nothing;  the  books  of  the  firm  are  suppressed, 
when  they  could  and  ought  to  have  been  produced ;  and  the  sole  reliance  in 
support  of  the  title  of  Bobert  Phillips  is  the  deed  from  Herring.    If  you  believe 
the  witnesses,  Bobert  Phillips  never  was  the  sole  and  real  owner  of  this  property 
on  the  first  purchase ;  and  if  you  think  the  facts  stated  are  true,  you  may  and 
ought  to  presume,  that,  if  the  books  had  been  produced,  they  would  have  shown 
that  the  payment  of  the  whole  purchase  money,  and  the  whole  expense  of  the 
improvements  made  on  the  lot,  were  paid  by  the  firm ;  that  it  formed  an  item 
of  their  joint  estate,  and  was  so  considered  by  the  partners.    You  may  also, 
and  ought  to,  presume,  that  the  production  of  the  books  would  have  been  favor- 
able to  the  plaintiffs,  and  unfavorable  to  the  defendants,  in  any  other  aspect  as 
bearing  on  the  ownership  of  this  property.    On  such  evidence  we  would,  as  a 
court  of  equity,  hold  that  there  was  such  a  clear  equitable  title  in  the  firm,  that 
Bobert  Phillips,  or  his  heirs,  were  bound,  on  every  principle  of  justice,  con- 
science, and  equity,  to  make  a  conveyance  so  as  to  make  that  title  a  legal  one. 
And  when  it  ap))ears  that  the  members  of  the  new  firm  had  conveyed  it  in 
trust  for  creditors,  as  their  joint  property,  that  the  grantees  had  accepted  the 
conveyance,  and  sold  the  property  under  the  assignment ;  that  the  purchaser 
from  them  had  accepted  a  deed  reciting  theirs,  and  no  other  title;  we  cannot 
hesitate,  as  judges  in  a  coui*t  of  law,  in  instructing  you  that  you  may  presume 
that  such  a  conveyance  from  Bobert  Phillips,  or  his  heirs,  has  been  made,  as 
they  were  bound  in  equity  and  good  conscience  to  make. 

"Legal  presumptions  do  not  depend  on  any  defined  state  of  things;  time  is 
always  an  important,  and  sometimes  a  necessary,  ingredient  in  the  chain  of 
•  circumstances  on  which  the  presumption  of  a  conveyance  is  made ;  it  is  more 
or  less  important,  according  to  the  weight  of  the  other  circumstances  in  evi- 
dence in  the  case.  Taking,  then,  all  in  connection,  and  in  the  total  absence  of 
all  proof  of  any  adverse  claim  by  Bobert  Phillips,  or  his  heirs,  from  1832,  every 
circumstance  is  in  favor  of  the  presumption  of  a  conveyance ;  and  we  can  per- 
ceive little,  if  any,  weight  in  the  only  circumstance  sot  up  to  rebut  it,  which  is 

the  proceedings  in  the  orphans'  court.    You  will  give  them  what  consequence 
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you  may  think  they  may  deserve,  when  you  look  to  the  time  and  the  circum- 
stances under  which  they  were  commenced,  carried  on,  and  completed  by  a 
sale  for  §22,500,  which  counsel  admit  was  not  paid,  and  also  admit  that  the 
sole  object  was  to  extinguish  the  mere  spark  of  legal  right  remaining  in  Kob- 
ert  Phillips  or  his  heirs,  and  not  because  he  or  they  had  any  beneficial  interest 
in  the  property.  If  there  was  lawful  ground  for  presuming  the  existence  of  a 
conveyance  from  him,  or  them,  before  November,  1837,  we  should  think  that 
anything  accruing  afterwards  was  entitled  to  no  weight  in  rebutting  such  pre- 
sumption; and  were  we  in  the  jury-box,  we  would  think  it  operated  the  other 
way.  It  was  for  the  interest  of  the  assignees  and  assenting  creditors  to  con- 
sider the  conveyance  as  not  made;  for  if  it  had  been  made  previously,  a  non- 
assenting  creditor  to  the  assignment  might  take  it  under  a  judgment,  as  was 
done  by  the  plaintiff,  and  thereby  hold  it,  if  the  assignment  did  not  pass  the 
title;  whereas,  by  taking  the  deed  as  not  made,  the  orphans'  court  sale  would 
vest  the  title  in  the  assignors,  and  leave  no  legal  right  on  which  a  judgment 
against  Joseph  L.  Moss  and  Isaac  Phillips  could  attach.  As,  however,  this  is 
a  matter  entirely  for  your  consideration,  we  leave  it  to  your  decision,  with  this 
principle  of  law  for  your  guide:  that  on  a  question  whether  a  conveyance 
shall  be  presumed  or  not,  the  jury  are  to  look  less  to  the  direct  evidence  of  the 
fact,  than  to  the  reasons  and  policy  of  the  law  in  authorizing  them  to  infer 
that  it  was  made,  if  the  party  who  was  in  possession  of  the  legal  title  was 
bound  in  equity  to  convey  to  the  real,  true,  equitable  owner.  This  legal  pre- 
sumption is  not  founded  on  the  belief  alone  that  the  fact  existed,  but  much 
more  on  those  principles  which  enforce  justice  and  honesty  between  man  and 
man,  and  tend  to  the  security  of  possessions  which  have  remained  uninter- 
ested and  undisturbed.  Should  your  opinion  be  in  conformity  with  ours  on 
this  point,  you  will  presume  that  there  was  a  deed  from  Robert  Phillips  or  his 
heire,  competent  to  vest  the  title  to  the  Sixth  street  lot  in  the  firm  of  Robert 
and  Isaac  Phillips;  that  it  so  remained  at  the  time  of  the  assignment,  and 
that  it  was  by  such  conveyance  as  would  enable  th^m  to  enjoy  the  property 
against  Robert  Phillips  and  his  heirs."  ^ 

It  appears,  then,  that  the  court  made  the  refusal  of  the  defendants  to  pro- 
duce the  books  the  secondary  evidence  of  their  contents,  and  other  evidence 
in  the  cause  the  basis  upon  which  it  gave  the  foregoing  instructions  to  the 
jury.  The  defendants  excepted  to  them.  The  inquiries,  therefore,  arising  are, 
had  a  case  been  made,  which  authorized  the  court,  as  a  matter  of  law,  to  give 
an  opinion  to  the  jury,  that  the  facts  proved  would  justify  the  presumption  of 
a  deed;  and,  if  not,  were  the  instructions  given  in  terms  which  left  the  jury 
to  make  the  inference  from  the  evidence  alone,  unaffected  by  considerations 
which  it  is  not  the  province  of  a  jury  to  indulge,  that  the  legal  title  to  the 
Sixth  street  property  was  in  the  late  firm  of  R.  and  I.  Phillips? 

This  property  may  be  the  partnership  estate  of  the  original  firm  of  R,  and 
I.  Phillips,  without  the  legal  title  being  in  the  copartnership  or  in  either  of  the 
partners.  A  deed  was  in  evidence  that  the  legal  title  had  been  made  to  Rob- 
ert Phillips.  The  plaintiff  wished  to  show  that  Robert  Phillips  had  conveyed 
it,  before  he  died,  to  the  firm,  or  that  there  were  circumstances  in  the  case 
which  raised  the  presumption  that  he  had  done  so.  No  evidence  was  given 
to  show  that  Robert  Phillips  had  made  such  a  convevance.  On  the  contrarv, 
as  the  case  stood,  the  ])roof  was  that  R.  J.  Herring  and  wife  had  conve\^ecl  the 
Sixth  street  property  to  Robert  Phillips,  by  deed  dated  the  9th  June,  1832. 
The  deed  was  in  evidence.    The  plaintiff  then  proceeded  to  give  secondarv 
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evidence  of  the  contents  of  the  books,  which  the  defendants  had  refused  to 
produce.  That  secondary  evidence,  as  it  is  stated  in  the  instruction,  is,  that 
*•  Mr.  Bridges  states  that  he  believes  there  is  an  entry  on  the  books  of  the 
transfer  from  Herring  to  Eobert  and  Isaac  Phillips,  but  don't  know  how  that 
transfer  was  made.  It  is  in  proof,  by  the  clerks  of  Eobert  and  Isaac  Phillips, 
that  an  account  was  open  on  their  books  with  the  Sixth  street  lot;  that  the 
money  of  the  firm  was  applied  to  the  payment  of  the  consideration  money  to 
Herring.  One  of  the  persons  who  erected  the  new  building  says  he  was  paid 
by  the  notes  and  checks  of  the  firm ;  a  tenant  proves  that  Joseph  L.  Moss 
rented  it  in  the  name  of  the  firm,  who  furnished  it  to  the  amount  of  $1,000; 
and  the  tax-collectors  prove  the  payment  of  the  taxes  by  the  firm."  Such  is 
the  proof,  and  the  only  proof  in  the  cause,  to  show  that  the  legal  title  to  the 
Sixth  street  property  was  in  the  late  firm  of  R.  and  I.  Phillips.  It  may  justify 
the  inferences  in  the  court's  instructions,  that  Robert  Phillips  never  was  the 
sole  and  real  owner  of  this  property  on  the  first  purchase;  that,  if  the  books 
had  been  produced,  it  would  have  been  shown  that  the  consideration  money 
for  the  lot  was  paid  b}^  the  firm ;  that  all  the  improvements  were  paid  for  by 
the  money  of  the  firm;  that  it  formed  a  part  of  their  joint  estate;  that  they 
so  considered  it,  and  that  Robert  Phillips  was  bound  in  equity  and  good  con- 
science to  make  a  title  to  the  firm;  but  the  evidence  is  certainly  deficient  in 
those  particulars  which,  according  to  the  established  law,  will  permit  the 
presumption  of  a  deed  by  a  jury,  as  a  matter  of  direction  from  the  court. 

§  3630.  The  court  cannot  instruct  ayxiry  to  pi^esume  a  grant  or  deed  of  land 
unless  time  or  leiujth  of  possession  is  shown^  whichy  either  of  itself  or  with  other 
circumstances^  raises  the  jpresximption. 

Before  a  court  can  instruct  a  jury  to  presume  a  grant  or  deed  for  land,  time 
or  length  of  possession  tpust  be  shown,  which,  of  itself,  in  certain  cases,  and 
in  other  cases,  in  connection  with  circumstances,  will  induce  the  presumption 
of  a  grant  as  a  matter  of  law,  or  as  a  legal  effect  from  evidence,  which  the  jury 
is  instructed  to  make,  if  in  its  consideration  of  the  evidence  the  jury  believe 
it  to  be  true.  Or  when  the  presumption  in  fact  as  to  a  legal  title  is  founded 
upon  the  principle  of  omnia  rite  esse  acta.  Supposing,  then,  that  the  court  did 
not  intend  to  instruct  the  jury  that  the  legal  effect  of  the  evidence  was  to 
raise  the  presumption  of  a  deed,  we  will  now  inquire  what  eflFect  the  refusal 
to  produce  books  and  papers,  under  a  notice,  has  upon  the  point  which  a  party 
supposes  they  would  prove. 

§3531.  Refusal  to  produce  hooJcs  on  notice;  secondary  evidence;  rule  stated. 
The  refusal  to  produce  books,  under  a  notice,  lays  the  foundation  for  the  in 
troduction  of  secondary  evidence.  It  affords  neither  presumptive  xiox prima 
facie  evidence  of  the  fact  sought  to  be  proved  by  them.  A  party  cannot  infer 
from  the  refusal  to  produce  books  which  have  been  called  for,  that,  if  pro- 
duced, they  would  establish  the  fact  which  he  alleges  they  would  prove.  The 
party  in  such  a  case  may  give  secondary  evidence  of  the  contents  of  such 
books  or  papers;  and  if  such  secondary  evidence  is  vague,  imperfect,  and  un- 
certain as  to  dates,  sums,  boundaries,  etc.,  every  intendment  and  presumption 
as  to  such  particulars  shall  be  against  the  party  who  might  remove  all  doubt 
by  producing  the  higher  evidence.  Life  &  Fit-e  Insurance  Co.  N.  Y.  v.  Mech. 
Fire  Insurance  Co.,  7  Wend.,  33,  34. 

All  inferences  shall  be  taken  from  the  inferior  evidence  most  strongly 
against  the  party  refusing  to  produce;  but  the  refusal  itself  raises  no  presump- 
tion of  suspicion  or  imputation  to  the  discredit  of  the  party,  except  in  a  case 
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of  spoliation  or  equivalent  suppression.  There,  the  rule  is  that  om.nm  prcBiu* 
muntiir  coyitra  spoliatorem.  In  other  words,  with  the  exception  just  mentioned, 
the  refusal  to  produce  books  or  papers  upon  notice  is  not  an  independent  ele- 
ment, from  which  anything'can  be, inferred  as  to  the  point  which  is  sought  to 
be  proved  by  the  books  or  papers.  Xor  can  any  views  of  policy,  growing  out 
of  the  refusal,  be  associated  with  the  secondary  evidence  to  enlarge  the  prov- 
ince of  the  jury  to  infer  or  presume  the  existence  of  the  fact  to  which  that 
evidence  relates.  For  considerations  of  policy,  being  the  source,  origin  and 
support  of  artificial  presumptions,  having  no  application  to  conclusions  as  to 
actual  matter  of  fact,  the  finding  of  a  jury  in  conformity  with  such  considera- 
tions, and  not  according  to  their  actual  conviction  of  the  truth,  resolves  itself 
into  a  rule  or  presumption  of  law. 

Apply  these  principles  to  the  instruction,  and  we  find  that  the  court,  under 
a  notice  at  common  law  to  produce  books  and  papers,  and  the  refusal  to  pro- 
duce them,  without  any  other  foundation  having  been  laid  to  pennit  secondary 
evidence  to  be  given  of  the  existence  of  a  deed  which  had  not  been  specifically 
called  for,  and  the  destruction  or  loss  of  which  had  not  been  alleged,  permitted 
the  plaintiff  to  give  secondary  evidence  that  a  deed  had  been  made,  and,  upon 
his  failure  to  do  so,  instructed  the  jury  that  it  "  must  not  be  supposed  that  the 
only  effect  of  the  suppression  or  keeping  back  books  and  papers  is  to  admit 
secondary  evidence  of  their  contents,  or  that  the  jury  are  confined,  in  presum- 
ing their  contents,  to  what  is  proved  to  have  been  contained  in  them.     A  jury 
may  presume,  as  largely  as  a  chancellor  may  do,  when  he  acts  on  his  conscience, 
as  a  jury  does  and  ought  to  do,  and  on  the  same  principles."    And  further, 
after  reciting  the  evidence  which  the  court  thought  led  to  its  conclusion,  the 
court  says:     "Upon  such  evidence  we  would,  as  a  court  of  equity,  hold  that 
there  was  such  a  clear  equitable  title  in  the  firm,  that  Robert  Phillips  or  his 
heirs  were  bound  on  every  principle  of  justice,  conscience  and  equity  to  make 
a  c6nveyance,  so  as  to  make  the  title  a  legal  one."     To  which  the  court  adds: 
"  When  it  appears  that  the  members  of  the  new  firm  had  conveyed  it  in  trust 
for  creditors,  as  their  joint  property,  that  the  grantees  had  accepted  the  con- 
veyance and  sold  the  property  under  the  assignment,  that  the  purchaser  from 
them  had  accepted  a  deed  reciting  theirs  and  no  other  title,  we  cannot  hesitate, 
as  judges  in  a  court  of  law,  in  instructing  you  that  you  may  presume  that  such 
a  conveyance  from  Robert  Phillips  or  his  heirs  has  been  made  as  they  were 
bound  in  equity  and  good  conscience  to  make."     "  Legal  presumptions  do  not 
depend  on  any  defined  state  of  things ;  time  is  always  an  important,  and  some- 
times a  necessary,  ingredient  in  the  chain  of  circumstances  on  which  the  pre- 
sumption of  a  conveyance  is  made;  it  is  more  or  less  important  according  to 
the  weight  of  the  other  circumstances  in  evidence  in  the  case.     Taking,  then, 
all  in  connection,  and,  in  the  total  absence  of  all  proof  of  any  adverse  claim  by 
Robert  Phillips  or  his  heirs,  from  1832,  every  circumstance  is  in  favor  of  the 
presumption  of  a  conveyance."     And  the  instruction  finally  concludes  with  this 
direction :     "  As,  however,  this  is  a  matter  entirely  for  your  consideration,  we 
leave  it  to  your  decision  with  this  principle  of  law  for  your  guide:  that  on  a 
question  whether  a  conveyance  shall  be  presumed  or  not,  the  jury  are  to  look 
less  to  the  direct  evidence  of  the  fact  than  to  the  reasons  and  policy  of  the  law, 
in  authorizing  them  to  infer  that  it  was  made,  if  the  party  who  was  in  posses- 
sion of  the  legal  title  was  bound  in  equity  to  convey  to  the  real,  true  and 
equitable  owner.     This  legal  presumption  is  not  founded  on  the  belief,  alone, 
that  the  fact  existed,  but  much  more  on  those  principles  which  enforce  justice 
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and  honesty  between  man  and  man,  and  tend  to  the  security  of  possessions 
which  have  remained  undisturbed.  Should  your.opinion  be  in  conformity  with 
ours  on  this  point,  you  will  presume  that  there  was  a  deed  from  Eobert  Phil- 
lips or  his  heirs  competent  to  vest  the  title  to  the  Sixth  street  lot  in  the  firm 
of  Kobert  and  Isaac  Phillips,  that  it  so  remained  at  the  time  of  the  assignment, 
and  that  it  was  by  such  conveyance  as  would  enable  them  to  enjoy  the  prop- 
erty against  Robert  Phillips  and  his  heirs." 

Supposing^  then,  the  term  legal  presumption  to  have  been  used  in  its  known 
professional  sense,  it  is  obvious  that  the  court  did  not  mean  it  to  be  one  that 
was  absolute  and  conclusive,  but  one  of  law  and  fact.  If  the  latter,  we  have 
already  said  such  a  presumption  did  not  arise  under  the  evidence,  and  the  con- 
clusion must  be  that  the  instruction  did  not  leave  the  jury  to  presume,  from 
the  evidence  alone,  that  a  conveyance  had  been  made  of  the  Sixth  street  property 
by  Robert  Phillips,  which  vested  the  legal  title  to  it  in  the  late  firm  of  R.  and 
L  Phillips.  We  think  the  exception  taken  to  these  instructions  must  be  sus- 
tained, and  direct  the  judgment  to  be  reversed. 

In  the  consideration  of  this  case  the  court  has  not  forgotten  that  there  were 
many  other  points  in  the  cause  which  were  argued  with  great  learning  and 
ability.  The  court,  however,  abstains  from  noticing  them,  and  directs  that  its 
opinion  should  be  exclusively  confined  to  the  instructions  which  have  been 
considered. 

§  3582.  In  general. —  When  a  writing,  material  to  a  criminal  case,  is  in  the  possession  of 
the  defendant,  notice  to  produce  it  must  be  served  on  him  before  the  prosecution  can  give  evi- 
dence of  its  contents  by  parol.    United  States  17.  Winchester,*  2  McL.,  185. 

§  8588.  Evidence  of  defendant's  acknowledgment  of  the  receipt  of  goods  mentioned  in  an 
account  is  not  admissible  without  notice  to  produce  the  account.  *  NichoUs  v,  Warfield,*  2  Cr. 
C.  C,  290. 

$  8584.  The  books  being  in  court,  the  party  may  be  called  upon  to  produce  them  after  the 
jury  are  sworn.     Banks  v.  Miller,*  1  Cr.  C.  C.,  643. 

§  8585.  A  notary  public  was  not  allowed  to  give  parol  evidence  of  the  contents  of  his  letter 
to  the  defendant,  who  was  the  indorser  of  a  note,  without  previous  notice  to  the  defendant  to 
produce  the  original  letter.     Bank  of  Washington  v.  Kurtz,  2  Cr.  C.  C,  110. 

§  8586.  It  is  doubtful  whether  a  production  of  papers  can  be  obtained  by  the  de  bene  esse 
examination  of  a  witness  out  of  court.    Ex  parte  Peck,*  3  Blatch.,  114. 

§  8587.  Though  a  witness  whose  deposition  is  being  taken  de  bene  esse,  under  R.  S.  of  XT.  S., 
§  868»  may  be  compelled  to  produce  all  books  and  papers  in  his  possession  which  would  be  ma- 
terial and  competent  evidence  on  the  trial  of  the  action,  yet  he  cannot  be  oompeUed  to  produce 
such  books  and  papers  to  be  used  merely  to  refresh  his  recollection.  United  States  v,  Tilden,* 
10  Ben. ,  506. 

g  3588.  A  party  producing  a  record  is  not  obliged  to  read  the  whole  of  it ;  the  opposite  party 
may  read  it  if  he  desires.    Davis  v,  Forrest,*  2  Cr.  C.  C,  23. 

g  8589.  Where,  in  a  criminal  case,  the  defendant  asks  for  a  subpoena  duces  tecum  directed  to 
a  consul,  it  is  the  right  and  duty  of  the  court  to  require  the  defendant  to  show  that  the  docu- 
ment is  not  an  official  paper  protected  by  law  from  examination  and  seizure.  In  re  Dillon,  7 
Saw.,  Ml. 

§^  ^^540.  A  party  cannot  object  to  a  requisition  made  on  him  to  produce  his  ledger  because  it 
contains  transactions  anterior  to  the  entries  in  question.     Harding  v.  Handy,  11  Wheat.,  103. 

§  8541.  It  is  the  duty  of  the  person  to  whom  a  subpoena  duces  tecum  is  directed  to  make 
reasonable  search  for  the  papers  or  documents  he  is  required  to  produce.  United  States  v. 
Baboock,*  8  Dill.,  566. 

g  8542.  A  notice  to  the  defendant  to  produce,  at  the  trial,  all  letters,  papers  and  books  in  his 
poaseesion,  relating  to  moneys  received  by  him  under  the  award  of  the  commissioners  under  a 
certain  treaty,  is  sufficiently  specific.     Vasse  v.  Mifflin,  4  Wash.,  519. 

^  8548.  Where  a  subpoena  duces  tecum  is  directed  to  a  person  not  a  party,  the  papers  to  be 

produced  are  required  to  be  stated  or  specified  only  with  that  degree  of  certainty  which  is 

practicable  considering  all  the  circumstances  of  the  case,  so  that  the  witness  may  know  what 

U  wanted  of  him,  and  have  the  papers  on  the  trial  so  that  they  can  be  used  if  the  court  shall 
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then  determine  that  they  are  competent  and  relevant  testimony.    United  States  v,  Baboock,*^ 
8  Dill,  566. 

t$  3544.  Notice  to  produce  does  not  render  paper  competent.— A  document,  produced  by 
the  adverse  party  on  notice,  is  not  evidence  for  the  party  asking  its  production,  imless  in  its 
nature  it  is  evidence.  Its  mere  production  by  the  adverse  party  does  not  make  it  so.  Rlioades 
V.  Selin,»4Wash.,  719. 

§  3545.  A  party  is  not  entitled  to  read  a  paper  in  evidence  because  he  has  produced  it  on 
notice  from  the  other  party.    Smith  v.  Coleman,*  2  Cr.  C.  C,  237. 

g  o54($.  An  instrument  produced  on  notice  from  the  opposite  party  is  not  thereby  made  evi- 
dence unless  otherwise  competent.  Thus  a  will  so  produced  cannot  be  read  in  evidence  unless 
proved  according  to  law.     Hylton  v.  Brown,  1  Wa**h.,  843. 

§  3547.  If  the  defendants,  after  giving  notice  to  the  plaintiffs  to  produce  certain  correspond- 
ence between  the  plaintiffs  and  their  supercargoes,  decline  to  read  any  {>art  of  it,  the  plaint- 
iffs cannot  read  it.    Willings  v,  Consequa,  Pet.  C.  C,  301. 

§  354S.  If  a  party  giving  notice  to  produce  letters  waives  the  reading  of  them  in  evidence, 
they  are  not  made  evidence  by  the  notice.    Blight  v.  Ashley,  Pet.  C.  C,  15. 

§  3540.  Inspection  —  Right  of —  Effect  of.—  If  the  party  calling  for  the  production  of  books 
inspects  them,  he  makes  them  evidence  for  the  other  side.  Wallar  v,  Stewart,  4  Cr.  C.  C,  533; 
Wilkes  V.  Elliot,  5  Cr.  C.  C,  611. 

§  3550.  Where  one  party  gives  notice  to  another  to  produce  papers,  he  has  no  right  to  in- 
spect them  until  he  declares  his  intention  to  reaii  them  in  evidence.  Jordan  v,  Wilklns,*  2 
Wash.,  484. 

^  3551.  Books  of  the  plaintiff  may  be  read  in  evidence  when  they  have  been  called  for  and 
inspected  by  the  defendant.    Coote  v.  Bank  of  United  States,  8  Cr.  C.  C,  50. 

§  3552.  Section  868  of  the  New  York  Code  of  Civil  Procedure  applies  to  foreign  corporations 
keeping  books  within  the  state.  A  corporation  formed  under  tlie  laws  of  Illinois,  and  having 
its  general  office  in  Chicago,  had  a  branch  office  in  New  York  under  the  charge  of  the  secretary 
of  the  company.  By  a  by-law  of  the  company  the  secretary  was  required  to  keep  safely  all 
documents  and  papers  which  should  come  into  his  poseeitsion.  There  was  a  custom  to  send  the 
N.^w  York  books,  when  out  of  use,  to  Chicago,  into  the  charge  of  officera  over  whom  the  sec- 
retary had  no  control.  It  was  held  that  such  books  were  not  "  in  the  custody ''  of  the  secretary 
within  the  above  section  so  that  he  could  be  compelled  to  produce  them  by  a  subpoena  duces 
tecum.    United  States  v.  Tilden,  18  Alb.  L.  J.,  416. 

^  3553.  Upon  an  indictment  against  a  defendant  for  practicing  in  the  medical  art  and  re- 
ceiving payment  for  Iiis  services,  without  obtaining  a  license  from  the  board  of  medical  exam- 
hiers,  and  without  the  production  of  a  diploma,  the  court  will  not  compel  a  witness  to  produce 
the  medicine  prescribed  by  the  defendant,  the  ingredients  being  inmiaterial.  United  States  v. 
Williams,  5  Cr.  C.  C,  62. 

§  3554.  The  subpoena  duces  tecum  is  only  properly  used  to  compel  a  witness  to  bring  books 
or  documentary  evidence  of  some  sort  to  the  trial.  It  cannot  be  used  to  compel  a  witaess  to 
bring  his  property,  e,  g»,  patent  patterns  for  a  stove,  into  court.  In  re  Shepard,*  IS  Blatc^, 
225. 

§  3555.  Notice  to  produce  a  letter  covers  the  envelope  of  the  letter,  especially  where  the 
notice  describes  the  letter  as  inclosed  in  an  envelope.    United  States  v.  Duff,  19  Blatch.«  9. 

{^  3  >56.  Where  the  plaintiffs  have  called  upon  the  claimants  to  produce  a  certain  invoice, 
the  latter  cannot  require  the  plaintiffs  to  say  whether  they  will  take  it  with  or  without  a  letter 
which  is  attached  thereto  and  which  the  plaintiffs  have  never  seen.  The  invoice  must  be  pro- 
duced without  including  the  letter  in  the  order.  United  States  v.  Twenty-five  Cases  of  Cloth, 
1  Crabbe,  356. 

§  3557.  Where  plaintiff  and  defendant  each  held  part  of  a  charter-party,  the  court  refused 
to  require  plaintiff  to  produce  his  part  without  previous  notice.  Sampson  t?,  Johnsoa,*  2  G^. 
C.  C,  107. 

§  3558.  In  assumpsit  for  bread  sold  and  delivered,  the  plaintiff  had  given  notice  to  the  de- 
fendant to  produce  the  counterpart  of  his  tallies,  the  plaintiff,  a  baker,  having  used  tallies  to 
keep  the  account  with  his  customers.  The  court  was  ot  opinion,  if  the  plaintiff  would  lay  a 
foundation  for  his  call  upon  the  defendant  by  an  affidavit  that  such  tallies  were  kept  by  the 
defendant,  and  if  the  defendant  would  not  produce  them,  nor  make  an  oath  that  he  did  not 
have  them,  the  plaintiff  might  produce  tliem  in  evidence.    Travers  v.  Appier,  2  Cr.  C.  C,  2Si. 

§  3559.  If,  on  the  notice  of  the  opposite  party,  one  produces  what  he  claims  to  be  the  orig- 
inal instrument  called  for  by  the  notice,  and  offers  to  verify  it  by  his  affidavit,  the  party  giving 
the  notice  cannot  in  the  first  instance  introduce  a  copy  which  he  insists  is  different  from  the 
one  produced  on  his  notice.    Stitt  v.  Huidekopere,  17  WalL,  384. 

§  35i>0.  It  is  unimportant  that,  where  books  have  been  produced  on  the  notice  of  the  oppoeite 
party,  the  party  producing  them  has  been  allowed  to  examine  a  witness  who  stated  that  lie 
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had  examined  the  books,  then  in  court  and  lying  before  him,  and  could  find  in  them  no  entry 
of  a  certain  note  and  check  which  were  the  subject  of  controversy.  Coote  v.  Bank  of  United 
States,  3  Cr.  C.  C,  95. 

g  3501.  A  notice  to  the  defendants,  at  the  trial,  to  produce  a  letter  written  to  them,  is  not 
reasonable,  and  they  will  not  be  required  to  produce  it,  unless  it  is  in  their  possession  or  that 
of  their  counsel.    Chapin  r.  Siger,  4  McL.,  878. 

§  3563.  Letters  testamentary  can  be  used  only  within  the  jurisdiction  in  which  they  were  is- 
sued ;  but  after  trial  commenced,  plaintiff  cannot  be  called  upon  to  produce  his  letters,  Chaplin 
V,  Tilley,*  8  Day  (Conn.),  303. 

XXIX.  Witnesses. 

[Ab  to  Fees  of  Witnesses,  see  Fsis.    As  to  Process  for  Witnesses,  see  Wans.] 

1.  /n  General. 

GiOiOiASY  ^  SubpoRfia  of  United  States  courts;  testimony  must  betaken  by  deposition^  tehenf 

§  SoQ3.— Attachment  for  contempt,  g  8564. 

§  8568.  A  form  of  subpoena  used  by  the  United  States  circuit  court  for  ten  years  is  valid, 
although  formally  different  from  that  in  use  in  the  state  courts.  A  witne-is  who  lives  out  of  the 
state,  and  more  than  one  hundred  miles  from  the  place  of  trial,  cannot  be  summoned  to  testify 
in  the  federal  courts,  but  his  testimony  must  be  obt^ned  by  deposition.  Russell  v,  Ashley, 
g§  8565-70. 

g  8564.  The  federal  courts  have  power  in  civil  and  criminal  cases  to  compel  the  attendance 
of  witnesses  by  attachment  for  contempt.  This  process  will  issue  upon  the  return  of  the  officer 
who  certifies  that  he  summoned  the  witness,  and  the  record  of  the  court  showing  the  non- 
attendance  of  the  witness.  If  the  witness  lives  out  of  the  district  of  the  court,  but  within  one 
hundred  miles  from  the  place  of  trial,  the  process  should  be  directed  to  the  marshal  of  the 
district  where  the  witness  lives.     Voss  v.  Luke,  §§  8571-74. 

[Notes.— Sec  §§  8575-8505.] 

RUSSELL  V.  ASHLEY. 
(Circuit  Court  for  Arkansas :  Hempstead,  646-550.    1847.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  The  defendant  objects  to  the  costs  taxed  against  him 
upon  the  subpoenas,  and  the  service  thereof  upon  witnesses  in  the  case,  upon 
the  ground  that  the  subpoenas  are  void  on  their  face,  being  directed  to  the 
marshal  instead  of  to  the  witnesses  themselves.  By  the  act  of  congress  of 
May  19, 1828  (4  Stat.,  278),  to  regulate  the  processes  in  the  courts  of  the  United 
States,  and  made  applicable  to  Arkansas  by  the  act  of  August  1, 1842  (6  Stat., 
499),  it  is  enacted  in  substance  that  the  forms  of  mesne  and  final  process,  ex- 
cept the  style,  shall  be  the  same  in  the  courts  of  the  United  States  as  in  the 
highest  state  courts  of  original  and  general  jurisdiction;  subject,  however,  to 
such  alterations  and  additions,  from  time  to  time,  as  the  courts  of  the  United 
States  shall,  in  their  discretion,  deem  expedient. 

§  3565.  Forms  of  BxihpmnoB, 

The  forms  of  subpoenas,  as  well  as  every  other  process,  then,  must  conform 
to  those  used  in  the  circuit  courts  of  this  state,  unless  this  court  has  deemed  it 
expedient,  under  the  power  vested  ifi  it  by  congress,  to  alter  the  same. 

§  3566.  SuhpoRna^  to  whom  directed. 

A  subpoena  for  a  witness,  by  the  laws  of  this  state,  is  to  be  directed  to  the 
person  to  be  summoned,  and  not  to  an  officer  commanding  him  to  summon  the 
witness.  Rev.  Stat.,  774.  The  subpoenas  which  have  issued  from  this  court, 
since  its  first  organization,  have  uniformly  been  directed  to  the  marshal  of  the 
listrict  and  not  to  the  witnesses  themselves.    Although  this  form  of  subpoena 
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has  not  been  prescribed  by  an  express  rule  of  this  court,  yet  it  has  received  its 
sanction  ever  since  its  creation,  and  the  legality  of  this  form  has  never  been 
called  in  question  until  the  present  time.  The  pow;er  of  this  court  to  adopt 
the  form  of  a  subpoena  cannot  be  disputed,  for  it  is  expressly  conferred  by  act 
of  congress.  The  question  then  is,  lias  this  court  adopted  this  form?  Uni- 
form practice  in  the  use  of  this  form,  from  the  origin  of  the  court  to  the  pres- 
ent time,  would  seem  to  be  sufficient  to  establish  the  fact  that  the  present  form 
of  the  subpoena  had  been  adopted. 

§  3567.    Uniform  practice  valid  as  a  rule  of  court. 

Uniform  practice,  acquiesced  in  by  the  bar,  and  never  contested  by  any  one 
for  a  period  of  ten  years,  as  firmly  establishes  that  practice  and  makes  it  the 
act  of  the  court,  as  if  it  had  been  prescribed  by  the  written  rules  of  the  court. 
The  subpoenas  were  not  void.  But  the  variance  between  the  subpoena  pro- 
vided by  the  state  law,  and  that  used  in  this  court,  is  in  form  only.  They  are 
substantially  the  same.  In  each  of  them  the  witness  is  commanded  to  appear 
at  court  and  testify,  and  each  may  be  served  by  an  officer  of  the  court  or  by 
a  private  person,  the  latter  making  oath  to  the  service.  They  are,  in  fact, 
precisely  the  same,  except  in  form.  But  even  if  they  were  substantially  dif- 
ferent, it  is  clear  that  the  court  has  the  power  to  alter  the  form  of  the  writ; 
and  the  court  in  effect  has  exercised  that' power  in  the  manner  alluded  to. 

§  3568.  Testimony  of  witness^  residing  mxyre  than  one  hundred  miles  from 
place  of  trial  must  he  secured  by  depositiony  and  the  costs  of  his  attendance  in 
court  to  testify  orally  cannot  he  allowed. 

The  defendant  objects  to  the  item  in  the  taxation  of  costs  against  him  for 
the  subpoena  and  its  service  on  William  F.  Moore,  a  witness  who  resided  more 
than  one  hundred  miles  from  this  place,  and  whose  deposition  the  plaintiff 
had  taken  before  the  service  of  the  subpoena  on  him.  This  objection  is  well 
taken.  The  deposition  of  a  witness  residing  more  than  one  hundred  miles 
frofn  the  place  of  trial  is  to  be  taken,  not  de  hene  esse,  but  in  chief,  and  he 
cannot  charge  the  defendant  with  the  costs  of  taking  his  deposition,  and  also 
the  costs  of  summoning  him  as  a  witness.  Having  used  the  deposition,  he 
cannot  charge  the  defendant  with  having  him  summoned  to  appear  and  give 
evidence  orally  in  court.     This  item  is  disallowed. 

He  also  objects  to  the  costs  incident  to  suing  out  two  commissions  for  the 
purpose  of  taking  Moore's  deposition.  This  objection  is  also  well  founded. 
I  can  perceive  no  necessity  for  more  than  one  commission.  These  costs  are 
disallowed.  He  also  objects  to  all  the  costs  incident  to  the  taking  the  rejected 
deposition  of  Moore,  including  the  fees  of  the  clerk  of  this  court.  I  deem  this 
objection  if  ell  taken,  and  these  costs  are  disallowed  as  against  the  defendant. 
The  certificate  of  the  justice  of  the  peace  of  the  costs  of  taking  depositions 
before  him  is  to  be  regarded  so  far  only  as  it  states  legal  items  of  costs  in- 
curred before  him.  All  beyond  that  is  disallowed.  Let  the  costs  be  retaxed 
in  accordance  with  this  opinion. 

Ordered  aocordinffly. 

ON  MOTION  FOB  BECONSmERATIOH. 

Opinion  by  Johnson,  J. 

Upon  reconsidering  the  opinion  previously  given  in  this  case,  lam  satisfied 

I  erred  in  stating  ^'  that  the  deposition  of  a  witness,  residing  more  than  one 

hundred  miles  from  the   place  of   trial,  is  taken,  not  de  hene  esse,  but  in 

chief."    In  a  suit  at  common  law,  the  deposition  of  a  witness  so  residing  is 

548 


WITNESSES.— IN  GENERAL.  §§  8560, 80 70. 

taken  de  bene  esse,  or  conditionally;  the  only  condition,  however,  being,  that 
the  witness  shall  remove  to  a  place  less  than  one  hundred  miles  to  the  place 
of  trial,  before  the  deposition  is  offered  to  be  read ;  and,  unless  this  shall  be 
shown  by  the  party  objecting,  the  deposition  may  be  read  at  the  trial,  without 
the  service  of  a  subpoena  upon  the  witness. 

§  3569.  Witness  residing  inore  than  one  hundred  miles  distant  is  heyond 
power  of  a  suhpopna. 

Indeed,  a  witness  residing  more  than  one  hundred  miles  from  the  place  of 
trial  is  beyond  the  coercive  power  of  a  subpoena.  The  party  may  take  his 
deposition,  but  cannot  compel  him  to  attend  at  court  and  give  oral  testimony. 
This  had  been  expressly  held  by  the  supreme  court  of  the  United  States  in  the 
case  of  The  Patapsco  Ins.  Co.  v,  Southgate,  5  Pet ,  615.  The  party  desiring 
his  testimony  has  no  right  to  issue  a  subpoena  to  coerce  his  attendance,  and  if 
he  does  he  must  pay  the  costs  incident  thereto,  and  not  throw  them  upon 
the  other  party.  One  other  principle  stated  in  the  former  ooinion  requires 
explanation.  It  relates  to  the  costs  of  taking  depositions. 
§  3670.  Items  of  costs  of  deposition  must  he  certified. 

It  is  the  duty  of  the  person  before  whom  depositions  are  taken  to  state  and 
certify  each  item  of  costs  before  him,  that  the  court  may  see  that  the  charges 
are  such  as  the  law  allows,  and  that  the  services  have  been  performed. 

In  this  case,  the  justice  before  whom  the  depositions  were  taken  has  not 
sent  up  a  statement  of  the  items  of  costs  before  him,  but  has  certified  them  as 
follows:  *•  Justice's  fees,  ^^3.17;  constable's,  $2.18;  witnesses',  82.50."  This 
certificate  is  inadmissible  to  prove  the  amount  of  costs  incurred  before  him. 
He  should  have  stated  the  items  of  costs,  and  transmitted  the  evidence  of  the 
services  rendered,  that  this  court  might  see  that  the  charges  were  legal,  and 
such  as  the  law  allows.  This  certificate,  however,  is  evidence  that  he  claimed 
the  fees  allowed  him  by  law.  It  is  proper,  then,  to  look  at  the  services  ren- 
dered by  the  justice  to  ascertain  the  amount  of  fees  to  which  he  was  entitled; 
and  in  doing  so,  it  appears  he  was  entitled  to  the  sum  of  $3.17  for  taking  the 
five  depositions.     Rev.  Stat.,  395. 

It  is  contended  that  the  fees  to  the  constable  of  $2.18,  and  to  the  witnesses 
of  fifty  cents  each,  ought  to  be  allowed.  There  is  no  proof  that  the  constable 
rendered  any  service ;  nor  is  there  any  proof  that  the  witnesses  were  sum- 
moned to  testify  before  the  justice,  and  that  they  claimed  to  be  paid  therefor, 
except  the  statement  of  the  justice,  of  $2.18  as  constable^s  fees  and  $2.50  as 
witnesses'  fees.  This  is  not  sufficient.  He  should  have  certified  the  items  of  the 
services  performed  by  the  constable,  and  that  the  witnesses  were  summoned  be- 
fore him  to  testify,  and  that  they  claimed  to  be  paid  for  their  attendance. 
Governed  by  the  principles  stated  in  this  opinion,  and  looking  into  the  tax- 
ation of  the  costs,  I  find  that  the  defendant  has  been  illegally  taxed  with  costs, 
to  the  amount  of  $18.46,  which  he  has  paid  upon  the  execution  against  him. 
The  plaintiff  must  refund  and  pay  to  the  defendant  that  sum,  together  with 
the  costs  of  the  motion  for  h  retaxation. 

Ordet*ed  accordinyly. 

VOSS  V,  LUKE. 

(Circuit  Court  for  the  District  of  Columbia:  1  Cranch,  C.  C,  831-338.     1806.) 

SxATEaiENT  OF  Facts. —  Application  for  an  attachment  for  witnesses  in  Vir- 
g'lnia  who  reside  out  of  the  district  of  the  court  but  within  one  hundred  miles 
from  Alexandria,  and  have  been  subpa?naed  but  fail  to  attend  the  trial, 
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Opinion  by  Cranch,  J. 

The  questions  arising  in  this  case  are:  1.  Can  the  court  issue  an  attachment 
of  contempt,  in  any  case,  against  a  witness  in  a  civil  cause,  for  not  attending 
according  to  summons?  2.  If  so,  upon  what  evidence  of  contempt  will  the 
court  issue  it?  3.  Can  the  court  issue  an  attachment  against  a  witness  in  a 
civil  cause  who  resides  out  of  the  district  but  within  one  hundred  miles  from 
the  place  of  trial?    4.  If  so,  to  what  officer  shall  it  be  directed? 

§  3571.  A  circuit  court  can  issue  an  attdchment  against  a  witness  disobeying 
a  summons  to  attend  the  court. 

1st.  There  seems  to  be  no  reason  to  doubt  the  power  of  the  court  to  grant 
an  attachment  of  contempt  against  a  witness  for  not  attending  according  to 
summons.  The  disobedience  of  any  lawful  command  of  a  court  of  record  is, 
at  common  law,  a  contempt  of  the  authority  of  the  court;  and  for  all  such 
contempts  the  common  law  process  is  an  attachment.  The  common  law, 
being  part  of  the  law  of  Virginia,  became  part  of  the  laws  declared  by  the 
act  of  congress  of  the  27th  of  February,  1801  [2  Stat,  at  Large,  103],  to  be  in 
force  in  this  country.  Hence,  whatever  powers  are,  by  the  common  law,  inci- 
dent to  a  court  of  record,  may  be  exercised  by  this  court,  unless  restrained  by 
statute;  but  so  far  from  being  restrained  by  statute,  the  power  of  punishing 
contempts,  and  particularly  that  of  a  witness  refusing  to  attend  according  to 
summons,  is  recognized  by  the  statutes  of  Virginia  and  of  the  United  States. 
By  the  judiciary  act  of  1789  [1  Stat,  at  Large,  73J,  it  is  enacted  that  '^  all  the 
courts  of  the  United  States  shall  have  power  to  punish,  by  fine  and  imprison- 
ment, at  the  discretion  of  the  said  courts,  all  contempts  of  authorit}^  in  any 
cause  or  hearing  before  the  same;  "  and  in  the  fourteenth  section  of  the  same 
act  (p.  81),  the  power  is  given  to  issue  all  writs  "  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law."  An  attachment  is  a  writ  agreeable  to  the  principles  and  usages  of  law, 
and  is  necessary  for  the  exercise  of  their  jurisdiction  as  to  contempts.  It  is 
also  necessary  in  another  point  of  view.  The  court  cannot  exercise  its  juris- 
diction iri  common  cases  unless  the  testimony  of  witnesses  can  be  had  either 
by  deposition  or  viva  voce.  If  the  witness  in  any  cause  is  within  one  hundred 
miles  of  the  place  of  trial,  he  cannot  be  compelled  to  give  his  deposition ;  and 
his  deposition,  if  taken,  cannot  be  used;  and  if  his  personal  attendance  can- 
not be  had,  the  court  cannot  exercise  its  jurisdiction  in  that  cause,  and  his 
personal  attendance  cannot  be  had  but  by  an  attachment.  An  attachment, 
therefore,  is  a  writ  necessary  for  the  exercise  of  the  jurisdiction  of  the  court 
in  the  trial  of  causes,  as  well  as  in  the  punishment  of  contempts.  By  the  act 
of  congress  of  the  13th  of  February,  1801  [2  Stat,  at  Large,  89],  which  was  in 
force  on  the  27th  of  February,  1801,  one  judge  of  the  circuit  court  was  au- 
thorized to  hold  a  court  for  certain  purposes,  and  to  direct  subpoenas  for  wit- 
nesses to  attend  the  same,  and  the  requisite  process  on  the  non-attendance  of 
witnesses  and  jurors,  and  to  award  and  issue  process,  and  order  commitment 
for  contempts.  And  by  the  act  of  February  27, 1801,  this  court  and  its  judges 
have  the  same  powers  which  were  given  to  the  circuit  courts  by  the  act  of 
February  13,  180L 

But  it  has  been  said,  in  argument,  tliat  the  act  of  Virginia  of  November  29, 
1792  (§  4,  p.  278),  having  imposed  a  penalty  of  $16  upon  a  witness  failing  to 
attend,  and  having  given  the  party  injured  a  right  to  sue  the  witness  for  dam- 
ages, contains  an  implied  prohibition  of  any  other  remedy  or  process  to  compel 
his  attendance.    But  the  seventh  section  of  the  same  act  recognizes  a  compol- 
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sory  process  dilBferent  from  a  subpoena.  The  words  are,  "  any  subpoena  or 
process  to  require  or  compel  the  attendance  of  any  witness  may  be  served  or 
executed  in  the  district,  county  or  corporation  where  the  said  witness  shall  be 
found."  This  clause,  as  we  understand  it,  ought  to  be  construed  reddendo 
singula  sln'juUs^  so  as  to  read  thus:  "  Any  subpoena  to  require,  or  process  to 
compel,  tTie  attendance  of  any  witness,  may  be  served  or  executed  (that  is,  the 
subpoena  to  require  may  be  served,  or  the  process  to  compel  may  be  executed) 
in  the  district,  etc.,  where  the  witness  may  be  found."  Here,  then,  is  a  direct 
recognition,  by  the  law  of  Virginia,  of  a  "  process"  "to  co:  \yA  "  the  attend- 
ance of  a  witness,  and  which  is  to  be  "executed"  on  the  witness  wherever 
he  ma\^  be  found.  The  act  of  Virginia,  section  4,  is  evidently  intended  to  be 
a  copy,  substantially,  of  the  twelfth  section  of  the  Stat,  of  5  Eliz.,  ch.  9,  which, 
in  England,  has  never  been  construed  so  as  to  deprive  the  courts  of  the  power 
of  proceeding  against  a  witness  by  attachment. 

§  3573.  An  attaehraent  will  he  issved  upon  the  return  of  the  officer  that  sumr 
moned  the  witness  and  proof  of  non-attendance. 

Taking  it,  therefore,  as  established  that  this  court  has  power  to  issue  an 
attachment  of  contempt  against  a  witness  for  disobedience  to  a  summons,  it 
is  to  be  considered,  second,  upon  what  evidence  of  contempt  will  the  court  issue 
it?  It  is  laid  down  by  Bacon  (1  Ab.,  180),  that  it  may  be  awarded  upon  a 
bare  suggestion ;  a  fortiori^  therefore,  it  may  be  issued  upon  the  return  of  a 
sworn  officer,  who  certifies  that  he  has  summoned  the  witness;  and  upon  the 
record  of  the  court,  which  certifies  that,  being  called,  the  witness  failed  to 
attend  according  to  the  summons.  And  this  is  the  usual  practice  of  the  courts 
^n  Maryland.  What  the  practice  has  been  in  Virginia  we  are  not  informed. 
In  New  York  it  is  not  usual  to  grant  an  attachment  in  the  first  instance  (Jack- 
son V,  Mann,  2  X.  Y.  T.  R.,  92);  and  in  England,  it  seems  that  the  court  has 
usually  required  an  affidavit,  and  seldom  grants  an  attachment  without  a  pre- 
vious rule  to  show  cause.  But  in  England  the  motion  for  an  attachment  is  not 
made  at  7usiprius,  but  in  the  court  at  Westminster  Hall;  and  the  object  is  not 
to  obtain  the  attendance  of  the  witness,  but  to  punish  him  for  his  contempt. 
In  this  country  it  is  used  as  the  means  of  comj^elling  an  actual  attendance  on 
the  trial,  so  as  to  prevent  a  continuance  of  the  cause  to  a  subsequent  term. 
If  the  witness,  when  brought  in,  clears  the  contempt  on  oath,  he  is  discharged 
without  fine.  The  return  of  the  officer,  and  the  non-attendance  of  the  witness, 
are  certainly  2>^ifna  facie  evidence  of  a  contempt  of  the  process  of  the  court; 
and  the  remedy  by  attachment  is  found  to  be  productive  of  very  little  incon- 
venience, and  that  is  far  overbalanced  by  the  promptness  of  the  remedy.  The 
affidavit  of  a  party  could  be  very  little  more  satisfactory  to  the  court  than  the 
return  of  the  subpoena.  We  are  therefore  of  opinion  that  the  practice  here- 
tofore adopted  by  the  court  is  proper. 

§  3573.  This  cou?*t  can  issue  an  attachment  for  contempt  against  a  witness 
living  outside  the  district  hut  loithin  a  hundred  miles  of  t/ie place  of  trial. 

But  the  great  question  is,  thirdly,  can  the  court  issue  an  attachment,  in  a 
civil  cause,  against  a  witness  who  resides  out  of  the  district  but  within  one 
hundred  miles  of  the  place  of  trial?  The  constitution  of  the  United  States 
(eighth  amendment)  declares  that,  in  criminal  prosecutions,  the  accused  shall 
have  compulsorf/  process  for  his  witnesses.  What  is  compulsory  process?  Not  a 
summons  alone.  Xo  other  compulsory  process  for  witnesses  is,  or  has  been, 
known  by  the  laws  of  England,  or  of  this  country,  than  an  attiichment  of 
contempt.     It  is  true,  in  criminal  prosecutions,  the  government  bind  their  wit- 
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nesses  over  by  recognizance ;  and,  if  they  do  not  attend,  their  recognizances 
are  forfeited;  but  this  is  not  compulsory  process;  a  man  may  choose  to  forfeit 
his  recognizance  rather  than  attend.  On  criminal  prosecution,  therefore,  we 
take  it  for  granted  that  the  accused  would  have  a  right  to  attachment  for  his 
witnesses;  and  as,  in  such  cases,  depositions  cannot  be  used,  the  attachment 
must,  of  course,  run  through  the  United  States,  because  the  constitution  has 
guarantied  to  him  this  right. 

By  the  act  of  congress  of  March  2,  1793  [1  Stat,  at  Large,  333],  subpoenas 
in  criminal  cases  may  run  from  one  district  into  any  other;  and  in  civil  cases 
also  to  the  extent  of  one  hundred  miles  from  the  place  of  trial.    Why  should 
congress  give  the  power  to  send  subpoenas  without  giving  the  power  of  en- 
forcing them  ?    It  would  be  a  mere  waste  of  time,  and  a  means  of  bringing  the 
authority  of  the  court  into  contempt.     Congress  seems  to  have  taken  it  for 
granted  that  it  was  suflScient  to  give  the  court  the  right  to  require  the  attend- 
ance of  the  witness,  and  that  the  usual  and  necessary  power  of  all  courts  to 
compel  obedience  to  their  lawful  orders,  by  attachment,  was  sufficient  to  en- 
force the  subpoena.     So  far  as  a  court  has  jurisdiction  lawfully  to  command, 
it  seems  to  follow  that  it  has  jurisdiction  to  cause  its  command  to  be  respected. 
As  it  regards  the  attendance  of  witnesses  in  criminal  cases,  each  court  of  the 
United  States  has  jurisdiction  over  the  whole  United  States;  and,  in  civil  cases, 
to  the  extent  of  one  hundred  miles.     That  such  was  the  understanding  of  the 
legislature  is  evident  from  the  provisions  of  the  acts  of  congress.    The  judiciary 
act  of  1789  [1  Stat,  at  Large,  73]  authorizes  the  taking  of  the  deposition  of  a 
witness  who  lives  more  than  one  hundred  miles  from  the  place  of  trial,  "or 
who  is  about  to  go  out  of  the  district,  and  to  a  greater  distance  than  as  afore- 
said."    Why  take  his  deposition  if  he  lives  more  than  one  hundred  miles  from 
the  place  of  trial?    Because  you  cannot  compel  his  attendanca    Why  not 
take  his  deposition  if  he  is  within  one  hundred  miles?    Because  you  may  com- 
pel his  attendance  at  the  trial.     Why  not  take  his  deposition  if  he  is  about  to 
go  out  of  the  district,  but  not  one  hundred  miles  from  the  place  of  trial?    Be- 
cause you  may  compel  his  attendance.     Why  permit  his  deposition  to  be  read 
if  he  has  gone  out  of  the  United  States,  but  not  one  hundred  miles  from  the 
place  of  trial?    Because  you  cannot  compel  his  attendance.     The  same  act  de- 
clares that  "any  person  may  be  compelled  to  appear  and  depose  as  aforesaid  " 
(that  is,  any  person  who  lives  more  than  one  hundred  miles  from  the  place  of 
trial;  or  is  about  to  go  out  of  the  district  and  more  than  one  hundred  miles 
from  the  place  of  trial,  may  be  compelled  to  appear  and  depose).     How  com- 
pelled?   "In  the  same  manner,"  says  the  act,  "as  to  appear  and  testify  in 
court;"  that  is,  as  the  same  persons  might  be  compelled  to  appear  and  testify 
in  court,  if  they  were  within  one  hundred  miles  of  the  place  of  trial,  althoagh 
they  should  be  out  of  the  district ;  for  you  cannot  take  the  deposition  of  a  wit- 
ness who  is  about  to  go  out  of  the  district,  unless  he  is  about  to  go  more  than  one 
hundred  miles  from  the  place  of  trial ;  and  if  you  do  take  his  deposition,  you 
cannot  use  it,  says  the  same  act,  unless  it  shall  appear  to  the  satisfaction  of  the 
court  that  the  witness  is  dead,  or  gone  out  of  (not  the  district,  but)  the  United 
States,  or  to  a  greater  distance  than  as  aforesaid  from  the  place  where  the 
court  is  sitting.    If  this  act  of  congress  neither  authorizes  the  court  to  compel 
the  attendance  of  a  witness  who  is  out  of  the  district,  but  within  one  hundred 
miles  of  the  place  of  trial,  nor  allows  his  deposition  to  be  read  in  evidence,  the 
testimony  of  such  witness  may  be  entirely  lost.     But  by  not  allowing  his  depo- 
sition to  be  read,  it  is  evident  that  congress  intended  to  give  the  court  power 

553 


WITNESSES.— IN  GENERAL.  §8574. 

to  compel  his  attendance.     It  has  been  said,  in  argument,  that  the  power  to 
issne  a  summons  does  not  imply  the  power  to  send  an  attachment. 

The  expressions  of  the  act  of  congress  are  that  "  subpoenas  may  run  into 
any  other  district,"  etc.  The  words  "may  run"  will  perhaps  bear  a  more 
comprehensive  meaning  than  words  containing  a  simple  power  to  issue  a  sum- 
mons to  another  district.  But  in  either  case,  we  think  the  authority  to  com- 
mand the  attendance  of  a  witness  necessarily  implies  a  power  to  enforce  that 
command.  The  means  of  enforcing  it  is  an  attachment,  which  is  a  common 
law  weapon  given  to  every  court  of  record,  and  without  which  it  would  soon 
sink  into  disgrace  and  contempt.  As  far  as  the  authority  of  the  court  extends, 
so  far  is  that  authority  to  be  protected  by  the  punishment  of  its  contempt.  It 
has  been  said  that  the  contempt  is  an  offense  committed  in  another  district, 
and  therefore  cannot  be  punished  in  this.  But  although  committed  out  of  the 
district,  it  was  still  within  the  jurisdiction  of  the  courf  quoad  hoc.  As  to  the 
commanding  and  compelling  the  attendance  of  witnesses,  the  jurisdiction  of 
the  court  extends  to  the  distance  of  one  hundred  miles  from  the  place  of  trial. 
It  has  been  contended,  also,  that  the  court  has  no  power  to  send  criminal 
process  out  of  the  district;  and,  in  support  of  this  proposition,  the  first  judiciary 
act  of  the  United  States  [1  Stat,  at  Large,  73]  has  been  cited ;  which  provides 
that,  if  an  offender  be  found  in  a  district  other  than  that  in  which  he  is  to  be 
tried,  he  can  only  be  arrested  by  a  warrant  issued  by  some  authority  within 
the  district  where  be  is  found;  and  that  the  judge  of  that  district  shall  issue, 
and  the  marshal  shall  execute,  a  warrant  for  the  removal  of  the  offender  to  the 
district  where  the  trial  is  to  be  had. 

This  objection  may  receive  the  same  answer  as  the  last,  namely,  that  in  the 
one  case  the  court  has  jurisdiction,  and  in  the  other  it  has  not.  In  the  case  of 
a  criminal,  4his  court  is  not  authorized  by  law  to  command  the  offender,  in 
another  district,  to  attend  the  court  in  this.  No  jurisdiction,  quoad  IioCy  is 
given. 

It  has  also  been  objected  that  no  officer  is  bound  to  execute  it,  because  the 
marshal  of  the  district  of  Virginia  is  only  bound  to  execute  process  within  his 
district;  and  the  marshal  of  the  District  of  Columbia,  within  his  district  only; 
so  that  neither  marshal  has  power  fully  to  execute  it.  The  answer  to  this 
objection  is,  that,  if  the  court  has  the  power  of  compelling  the  attendance  of 
the  witness,  its  process  is  lawful.  The  act  of  congress,  it  is  true,  is  peremptory 
that  he  shall  execute  throughout  his  district,  etc.,  but  it  does  not  forbid  him  to 
finish  an  execution  out  of  it;  and  his  oath  binds  him  to  execute  and  return  all 
lawful  precepts  to  him  directed,  whether  in  or  out  of  his  district.  For  these 
reasons,  we  have  no  doubt  that  this  court  has  the  power  of  compelling,  by 
attachment,  the  attendance  of  witnesses  who  live  within  one  hundred  miles 
of  the  place  of  trial,  although  out  of  the  District  of  Columbia. 

§  3574.  An  oMa^chment  for  contempt  against  a  disobedient  witness^  living  out- 
side the  district^  should  he  directed  to  the  marshal  of  the  district  where  he  lives. 
The  next  question  is:  4th.  To  what  officer  shall  the  attachment  be  directed? 
Undoubtedly  to  the  marshal  of  the  district  in  which  the  witness  lives.  It  is 
declared  by  the  judiciary  act  of  1789,  section  27  [1  Stat,  at  Large,  73]  to  be  his 
duty  "  to  execute  throughout  the  district  all  lawful  precepts  directed  to  him,  and 
issued  under  the  authority  of  the  United  States;"  and  he  is  bound  by  his  oath 
not  only  to  execute  all  lawful  precepts  directed  to  him,  but  also  to  make  true 
returns,  and  that  without  any  restriction  as  to  the  district  from  which  such 
precepts  are  to  issue,  or  to  which  they  are  to  be  returned.     If,  then,  it  is  law- 
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ful  for  this  court  to  issue  subpoena,  commanding  the  marshal  of  the  district  of 
Virginia  to  summon  a  witness  who  lives  in  that  district  to  attend  the  court  in 
this,  it  is  a  lawful  precept  to  him  directed,  under  the  authority  of  the  United 
States,  and  he  is  bound  to  execute  and  return  it.  So,  if  this  court  has  the 
power  of  compelling  the  attendance  of  such  witness  by  attachment,  the  writ 
of  attachment  is  equally  a  lawful  precept  to  him  directed,  under  the  authority 
of  the  United  States,  and  he  is  equally  bound  to  execute  and  return  it.  The 
whole  question  is  finally  resolved  into  that  of  the  power  of  the  court  to  compel 
the  attendance  of  the  witness;  for,  if  the  court  has  that  power,  the  process  is 
lawful ;  and  if  lawful,  the  marshal  is  bound  to  execute  and  return  it. 

Upon  the  whole,  therefore,  we  are  satisfied  that  this  court  has  the  power 
to  send  an  attachment  into  the  district  of  Virginia,  for  the  purpose  of  com- 
pelling the  attendance  of  a  witness,  provided  it  appears  by  affidavit  that  the 
witness  lives  within  one  hundred  miles  of  the  place  of  trial;  and  we  think  the 
return  of  the  marshal  upcm  the  subpccna,  and  the  record  of  the  default  of 
the  witness,  and  the  aflidavit  as  to  residence,  sufficient  pKuna  facie  evidence 
of  a  contempt  upon  which  to  issue  the  attachment.  See,  also,  the  case  of 
Wellford  v.  Miller,  in  Alexandria,  July  term,  1808  [1  Cr.  C.  C,  485J. 

§  3575.  Sammoninsr  and  attendnnt^c— A  witness  summoned  by  a  justice  of  the  peace  of 
the  county  of  Wasliiiigton,  D.  C,  to  tebtify  in  a  case  of  a  small  debt,  failed  to  attend,  and  the 
justice,  under  the  Maryland  act  of  1791,  chapter  68,  section  8,  issued  an  attachment  for  bim 
returnable  to  the  circuit  court.  The  court  imi^sed  a  fine  of  twenty  shiUings,  holding  tliat  the 
punishment  could  not  be  extended  beyond  iliat  prescribed  by  the  act.  Ex  parte  Gormaa,  4  Cr. 
C.  C,  573. 

§  o57tt.  A  witness  may  be  summoned  if  within  one  hundred  miles  of  the  place  of  trial, 
though  his  residence  be  out  of  the  district.  But  the  subpoena  runs  throughout  the  district  the 
same  as  any  other  writ.     Dreskill  v.  Pan*ish,  5  McL.,  213;  S.  C,  5  McL.,  241. 

§  ^577.  The  court  was  of  opinion  that  a  witness  residing  more  than  one  hundred  miles  from 
the  place  of  trial  could  not  be  compelled  \o  attend,  and  refused  a  subpoena  directing  him  to  go 
before  a  magistrate  in  the  town  where  he  resided  and  testify.    Henry  r.  Ricketts,  1  Cr.  C.  C,  580. 

g  3578.  An  indorsement  of  acceijtance  by  a  witness,  on  a  subpoena  which  has  never  been 
placed  in  the  hands  of  the  marshal  or  his  deputy,  is  not  a  service.  And  if  the  witness  attends 
he  does  bo  voluntarily.  It  seems  that  such  a  service  would  not  authorize  an  attachment 
against  the  witness  for  non-attendance.     Dretkill  t\  Parrish,  5  McL.,  213;  S.  C,  5  McL.,  241. 

g  3570,  The  circuit  court  of  the  District  of  Columbia  cannot,  in  a  criminal  case,  ccm;  el  bj 
attachment  the  attendance  of  a  witness  residing  in  Virginia.  Ex  parte  PUasants,  4  Cr.  C.  C, 
314. 

g  8580.  The  court  ordered  an  attachment  for  a  witness  residing  in  Maryland,  who  had  not 
attended  according  to  summons.    Somerville  v.  French,  1  Cr.  C.  C,  474. 

g  u5Sl.  When  a  party  is  attached  for  disobeying  a  subpoena  to  appear  before  a  commissioner 
for  examination  de  bene  esse,  the  question  of  the  authority  of  the  commissioner  and  the  regu- 
larity of  the  proceedings  before  him  is  properly  brought  before  the  court  by  affidavit.  Ex 
parte  Humphrey,*  2  Blatcli.,  228. 

§  35.S2.  An  attachment  for  a  witness  cannot  be  served  in  the  com*t  room.  Davis  v,  Sherron, 
1  Cr.  C.  C,  287. 

g  35S3.  The  issuing  an  attachment  to  con^pel  the  attendance  of  a  witness  who  has  disobeyed 
a  subpcena  is  in  the  discretion  of  the  court.  In  a  case  where  the  witness  resided  more  than 
one  hundred  miles  from  the  place  of  trial,  by  tlie  post  routes,  but  less  than  one  hundred  miles 
by  a  usually  traveled  route,  and  it  was  fehowu  tliat  his  attendance  with  his  account  books 
would  entail  serious  loss  to  his  business,  and  his  testimony  could  be  taken  as  well  by  deposi- 
tion, the  attachment  was  refused.     Ex  parte  Beebees,*  2  Wall.  Jr.,  128. 

§  3584.  An  attachment  for  not  attending  court  as  a  witness  must  not  be  served  in  the  cor- 
ridor adjoining  and  being  the  common  entry  to  the  court  room.  United  States  v.  Scholfield, 
1  Cr.  C.  C,  13U. 

§  3585.  A  subscribing  witness  may  be  compelled  to  attend  the  court  to  prove  a  deed.  Irwin 
«.  Dunlap,  1  Cr.  C.  C,  552. 

§3586.  A  party  has  the  right  to  the  attendance  of  a  material  witness,  if  it  can  be  procured, 
although  his  deposition  be  on  lile.    Andereon  r.  Moe,  1  Abb.,  299, 
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§  8587.  A  witness  summoned  to  attend  a  civil  trial  is  not  liable  to  attachment  for  contempt 
in  failing  to  attend,  unless  his  traveling  fees  and  one  day's  attendance  fee  are  tendered  him 
when  he  is  summoned.     In  re  Thomas,*  1  Dill.,  420. 

§  fi58S.  A  witness  subpoenaed  at  the  place  of  trial,  on  the  day  on  which  he  is  required  to  at- 
tend in  court,  is  not  entitled  to  a  travel  fee.    Steamboat  Sunnyside,  5  Ben.,  162. 

g  3oS9.  In  criminal  cases,  a  witness  who  is  summoned  must  attend  whether  his  fees  are 
tendered  him  when  summoned,  or  not.  If  he  cannot  pay  his  expenses,  the  government  must 
supply  the  money.    United  States  v,  Durling,*  4'Bis8.,  509.  ^ 

§  .S590.  Traveling  fees  to  a  witness  are  allowable  only  to  the  extent  a  subpoena  will  run; 
that  i-s,  for  any  distance  within  the  district ;  but  for  not  exceeding  one  hundred  miles  from  the 
place  of  trial,  unless  the  distance  is  wholly  within  the  district.    Anonymous,  5  Blatch.,  134. 

§  8591.  Witnesses  wepe  allowed  their  fees  although  the  summons  was  served  by  a  private 
pei-son  —  such  person  making  affidavit  that  he  read  the  summons  to  the  witnesses,  and  that  he 
believed  they  attended  in  consequence  of  such  summons.     Power  v.  Semmes,  1  Gr.  C.  C,  247, 

,ij  859:2.  Under  the  rnie.— The  court,  at  the  motion  of  defendant,  ordered  that  sundiy  wit- 
noss«j  on  the  part  of  the  United  States  should  be  taken  out  of  court  during  the  examination  of 
othera,  but  refused  tp  order  them  to  be  kept  separate  from  each  other.  United  States  v.  Wnite, 
6  Or.  C.  C,  88. 

§  8*j98.  If  one  of  the  witnesses  ordered  out  of  court  remains  in  court,  his  testimony  will  be 
rejected ;  but  witnesses  will  not  be  sent  out  after  they  have  been  examined.  United  States  v. 
Wood^*4  Or.  C.  C,  484. 

§  8594.  Recognized. —  A  party  committed  as  a  witness  on  behalf  of  the  United  States  dis- 
charged on  his  own  recognizance,  on  making  afiidavit  of  his  l)eing  in  a  critical  state  of  health, 
and  in  want  of  proper  accommodations,  and  that  he  is  a  permanent  resident  and  established  in 
business  in  a  city  in  another  state.     United  States  v.  Lloyd,*  4  Blatch..  427. 

5^  •io95.  In  criminal  cases,  when  the  prosecuting  ofiicer  is  doubtful  whether  witnesses  will 
attend  a  trial,  he  should  compel  them  to  recognize  for  their  appearance,  and  if  they  fail  to 
recognize,  he  should  imprison  them  till  the  trial.     United  States  v,  Durling,*  4  Bias.,  509. 

2.  Competency, 

Summary— r/ie  statute,  §  8596.— iJcZiV/iow*  belief,  %  d!>91.— Accomplices,  §  8598.— i^T^cf  of 
state  laws;  effect  of  section  So6\  Revised  Statutes,  ^  8599;  applies  in  suits  by  and  against 
the  government,  ^  3600;  jKir^ies  may  be  comjMed  to  t^tify,  %  3601;  »uiis  by  adiuinistra^ 
tors,  $^ii  3602-3G05 ;  informct*  may  testify;  effect  of  the  act  as  to  right  of  parties  to  tea* 
tifu,  §  3606.— /ii  ilie  court  of  claims  and  the  District  of  Columbia,  ^g  3607-3609. 

g  35U0.  In  the  courts  of  the  United  States  no  witness  shall  be  excluded  in  any  action  on  ac- 
count <.>f  color,  or  in  any  civil  actioc  because  he  is  a  p.nrty  to  or  interested  in  the  issue  tried. 
Provided,  that  in  actions  by  or  against  executors,  administrators  or  guardians,  in  which  judg- 
ment may  be  rendered  for  or  against  them,  neither  [.arty  shall  be  allowed  to  testify  against  the 
other,  OS  to  any  transaction  with  or  stiitement  by  the  testator,  intestate  or  ward,  unless  called 
io  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto  by  the  court.  In  all 
other  respects,  the  laws  of  the  state  in  which  tlie  court  is  held  shall  be  the.  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts  of  the  United  States  in  trials  at  common  law,  and 
ia  etjuity  and  admiralty.     Revised  Statutes,  i:^  ^58. 

§  3507.  A  witness  who  believes  in  the  exibtence  of  a  God  and  that  all  offenses  are  punished 
in  this  life,  not  the  next,  is  a  competent  witness.  The  better  practice  to  prove  the  atheism  of 
a  witness  is  to  call  other  persons  who  have  heard  his  declarations  on  the  subject.  If,  how- 
ever, the  witness  is  questioned  on  this  subject  and  answers  without  objection,  the  evidence  will 
bj  received.    United  States  v.  Kennedy,  g§  3610-11. 

^*  3«>9S.  An  accomplice  is  a  competent  witness,  but  generally  his  testimony  should  be  cor- 
rolx>rated  by  other  tet^tiniony  in  some  material  point,  tending  to  prove  the  offense  charged. 
UnitCMl  States  u.  Troax,  gg  3612-13. 

t^  359').  State  laws  as  to  the  corapptency  of  witne^sos  have  no  force  in  th^  federal  courts 
when  acts  of  congress  exist  on  the  subject.  The  provisions  of  section  HriS,  United  States  Re- 
vised Statutes,  govern  the  admissibility  of  parties  interested  in  an  action,  and  exclude  such 
witiu*sses  only  in  actions  against  administrators,  executors  and  guardians  as  to  traiisiictions 
with  or  statements  by  the  deceased.  This  act  excludes,  in  federal  courts,  the  provision  of  the 
Nevada  statute  providing  that  if  one  party  t^  a  transaction  is  dead  the  other  cannot  testify  as 
to  it.     Rice  v,  Martin,  S^ti  3614-17. 

g  *1G90.  The  United  States  government  is  boun«l  by  the  provisions  of  the  acts  of  March  8, 
IStio,  and  July  2,  1864,  as  to  the  competency  of  witnesses,  and  in  a  civil  suit  by  or  against  the 
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United  States  government  the  other  party  is  a  competent  witness.    Green  v.  United  States, 
§§3018-19. 

§  8601.  Under  section  858,  Revised  Statutes,  relating  to  witnesses  in  federal  courts,  parties 
to  a  suit  are  not  only  competent  to  testify  in  their  own  behalf,  but  may  be  compelled  to  testify 
on  the  side  of  the  adverse  party.    Texas  v.  Chiles,  §^  8620-21. 

§  8603.  The  provisions  of  section  858,  Revised  Statutes,  do  not  prevent  a  party  to  a  suit 
from  testifying  in  his  own  behalf  if  the  other  party  has  given  a  deposition  in  his  own  behalf , 
and  then  died,  the  suit  being  continued  by  his  administrator  under  statutory  provisions. 
Mumm  V.  Owens,  §  3622. 

§  3608.  Under  the  statute  of  July  2,  1864,  in  relation  to  witnesses  in  federal  courts,  a  party 
is  allowed  to  testify  against  an  executor,  etc.,  if  called  by  the  adverse  party.  The  advei^se 
party  in  such  cases  is  the  party  against  whom  the  testimony  is  used.  A  co-defendant  in  a  suit 
in  equity  cannot,  by  calling  the  plaintiff,  admit  his  testimony  against  the  co-defendant. 
Eslava  v.  Mazange,  §§  3628-27. 

§  8604.  Under  the  statutes  of  July  2,  1864,  and  March  8,  1865,  relating  to  witnesses  in  fed- 
eral courts,  a  plaintiff  in  a  suit  in  equity  cannot  give  his  deposition  in  relation  to  transactions 
had  with  the  person  whose  administrator  the  defendant  is.  An  ex  parte  order  from  the  court 
that  such  deposition  be  taken  does  not  bring  the  witness  within  the  exception  of  the  statutd 
allowing  the  party  to  testify  in  such  cases  if  called  by  the  court.    Ibid, 

§  8605.  Under  section  858  of  the  United  States  Revised  Statutes,  one  interested  in  the  issue 
of  a  suit,  but  not  party  to  the  record,  is  competent  to  testify  against  an  executor,  as  to  con- 
versations with  the  deceased.  Only  actual  parties  to  the  record  are  excluded,  and  it  makes  no 
difference  what  state  statutes  on  this  subject  provide,  since  they  are  rules  for  the  federal 
courts  only  when  congress  has  not  legislated  on  the  subject.  Potter  v.  National  Bank:, 
g§  8028-81. 

§  8606.  In  the  federal  courts  parties  to  a  civil  suit  are  competent  witnesses  by  section  858, 
Revised  Statutes.  A  proceeding  in  admiralty  to  condemn  property  for  a  violation  of  the  revenue 
laws  is  a  civil  suit.  By  13  Stat,  at  Large,  442,  §  2,  and  14  id.,  146,  §  9,  an  informer  may  testify 
although  interested  in  recovering  the  fine,  and  if  he  testifies,  the  claimant  may.  These  special 
statutes  are  not  necessarily  inconsistent  with  the  general  law,  and  do  not  limit  the  right  of 
parties  in  such  cases  to  testify,  whether  the  adverse  party  does  or  not.  United  States  v. 
10,000  Cigars,  g§  8632-34. 

§  8607.  Under  section  1079  of  the  United  States  Revised  Statutes,  no  claimant  in  the  court 
of  claims,  or  any  person  under  whom  he  claims,  can  be  a  witness  to  support  the  claim ;  but  by 
section  lOKBO,  the  United  States  cam  make  the  claimant  a  witness.  Neither  of  these  sections 
hinders  the  United  States  from  calling  as  witness  one  who  is  directly  interested  against  the 
claimant,  although  a  judgment  in  favor  of  the  United  States  may  establish  the  right  of  the 
witness  to  the  same  claim.    Bradley  v.  United  States,  §  3635. 

§  8608.  By  common  law,  a  party  to  a  suit  is  a  competent  witness  to  prove  the  contents  of  a 
lost  package.  Section  1079  of  the  Revised  Statutes  restores  the  common  law  rules  as  to  the 
competency  of  parties  as  witnesses  in  suits  in  the  court  of  claims,  which  had  been  abrogated 
by  section  858,  Revised  Statutes.    United  States  v.  Clark,  §§  3636-40. 

§  8609.  Sections  876  and  877,  Revised  Statutes,  provide  that  in  the  District  of  Columbia  parties 
to  a  case  are,  with  certain  exceptions,  competent  witnesses.  Section  858  provides  that  in  federal 
courts  generally,  parties  are  competent,  except  that  in  actions  against  executors,  etc.,  neither 
party  shall  testify  to  transactions  or  conversations  with  the  deceased.  The  history  of  the  legis- 
lation shows  that  this  exception  is  intended  to  be  in  force  in  the  District  of  Columbia,  and  it 
will  be  held  to  be  virtually  incorporated  as  an  exception  in  the  statute  renting  spedaliy  to  the 
District.    Page  v.  Bumstine,  {i§  3641-43.  \ 

[Notes.—  See  §§  8644r^954.] 

UNITED  STATES  v.  KENNEDY. 
(Circuit  Court  for  Illinois:  3  McLean,  175-177.     1848.) 

Opinion  by  the  Court. 

Statement  of  Facts. —  This  action  is  brought  against  the  defendants  for 
trespass  upon  the  public  lands.  The  jury  being  impaneled,  William  H.  Adams 
was  called  as  a  witness;  and  being  asked  whether  he  believed  in  the  existence 
of  a  God,  and  in  a  future  state  of  rewards  and  punishments,  answered  that  he 
believed  in  a  God,  and  that  all  offenses  were  punished  in  this  life,  and  not  in 
the  next. 
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§  3610.  A  witness  who  helieves  in  the  existence  of  a  God^  and  thai  offenses  are 
punisfved  in  this  life^  is  competent. 

The  witness  having  answered  the  question  without  objection,  it  will  be 
received.  But  it  may  be  proper  to  remark  that  the  modern  practice  is  not  to 
interrogate  the  witness  as  to  his  religious  belief.  Formerly  the  witness  was 
examined  on  this  point,  either  before  or  after  he  was  sworn.  ^  But  it  is  now 
proved  by  witnesses  who  may  have  learned  the  views  of  the  witness  on  this 
subject  from  his  own  declarations.  And  this  seems  to  be  more  reasonable  and 
more  conformable  to  the  spirit  of  our  institutions. 

However  highly  the  witness  may  appreciate  character,  and  however  strongly 
he  may  detest  the  crime  of  perjury,  from  the  infamy  attached  to  it,  still  the 
law  requires  a  higher  obligation  to  operate  upon  the  conscience  of  the  witness. 
He  must  believe  in  a  superintending  providence  who  punishes  crime.  This 
pi*esupposes  a  belief  in  a  future  state.  The  authorities  are  divided  on  the  point 
whether,  if  the  rewards  and  punishments,  according  to  the  belief  of  the  wit- 
ness, are  to  be  inflicted  in  this  life,  he  is  competent.  Commonwealth  v.  Bach- 
elor, 4r  Am.  Jurist,  81.  In  Hunscom  v,  Hunscom,  15  Mass.,  184,  the  court 
held  that  mere  disbelief  in  a  future  existence  went  only  to  the  credibility. 
Contra^  Atwood  v.  Welton,  7  Conn.,  66.  , 

.  In  the  case  of  Omichund  v.  Barker,  Willes,  545;  S.  C,  1  Atk.,  21,  where 
the  subject  was  largely  discussed,  it  was  held  that  the  belief  of  a  God,  and 
that  he  will  reward  and  punish  us  according  to  our  deserts,  is  essential;  but 
whether  the  rewards  and  punishments  are  limited  to  this  life,  or  the  next,  is 
not  material.  At  least  this  view  is  sustained  by  the  weight  of  authority. 
The  individual  who  believes  that  a  bad  act  will  be  punished  in  this  life,  and  a 
good  one  rewarded,  by  God,  cannot  be  said  to  act  free  from  that  moral  influ- 
ence of  hope  and  fear  which  the  law  contemplates  as  the  best  security  against 
punishment.  This  influence  w^ill  operate  more  strongly  when  referred  to  the 
future  than  the  present  life.  And  it  would  seem,  as  stated  in  some  of  the 
authorities,  that  a  disbelief  in  a  state  of  future  rewards  and  punishments  should 
go  to  the  credibility  of  the  witness,  and  not  to  his  competency.  1  Greenl.  Ev., 
sees.  368,  369  and  370. 

The  witness  was  sworn,  and  also  D.  Kinsey,  who  proved  that  the  defend- 
ants,  at  different  times  and  for  a  series  of  years,  were  in  the  practice  of  cutting 
timber  on  the  public  land,  and  using  it  for  their  own  purposes.  It  was  made 
to  appear  that  the  pre-emption  law  of  1838  embraced  the  case  of  the  defend- 
ant Clyburn,  but  he  took  no  step  during  the  continuance  of  the  law  to  perfect 
his  title.  He  is,  therefore,  liable  to  an  action  of  trespass  after  the  expiration 
of  the  pre-emption  law. 

§  3611.  Under  a  declaration  laying  treyniss  from  a  certain  date  to  the  time 
qf  hringinjg  the  action,  the  court  held  that  a  single  trespass  might  be  proved 
anterior  to  time  laid,  hut  not  divers  trespasses ^  that  divers  trespasses  might  be 
proved  within  the  time  laid. 

The  declaration  laid  the  trespass  from  1st  of  October  to  the  time  of  bring- 
ing the  action.  And  the  court  held  that  a  single  trespass  might  be  proved 
anterior  to  the  time  laid,  but  not  divers.  That  divers  trespasses  might  be 
proved  within  the  time  Jaid. 
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UNITED  STATES  v.  TROAX. 
(Circuit  Court  for  Ohio :  8  McLean,  224-226.    1843.) 

Opinion  by  the  Couet. 

Statement  of  Facts. —  This  is  an  indictment  for  stealing  a  letter  from  the 
mail,  containing  money.  The  principal  witness  against  the  defendant  was  the 
carrier  of  the  mail,  who  admitted  that  he  was  an  accomplice,  and  received  a 
part  of  the  money  taken  from  the  letter.  The  carrier  of  the  mail,  it  being  a 
horse  mail,  being  young  and  inexperienced,  was  influenced,  as  he  stated,  to 
participate  in  the  act  through  the  persuasion  of  the  defendant. 

§  3612.  The  value  aiid  ci'edibiltty  of  an  accomplice  as  a  witness. 

The  court  instructed  the  jury  that  an  accomplice  is  a  competent  witness, 
and  that  the  jury  must  judge  of  his  credibility.  Such  a  witness  always  comes 
before  the  court  and  jury  under  the  most  unfavorable  circumstances.  By  his 
own  admission,  he  participated  in  the  oflFense  which  he  charges,  and  is  called 
to  establish  against  the  defendant.  And  this  charge  is  made  by  him  generally, 
if  not  always,  under  a  hope  that  by  making  it  he  may  escape  punishment. 
Such  a  motive  is  supposed  to  influence  the  witness  so  strongly  as  to  take  from 
his  statements  the  credit  which  they  might  otherwise  be  entitled  to.  And  in 
addition  to  this,  the  fact  of  having  committed  the  same  offense  goes  to  im- 
peach his  credibility.  From  these  considerations,  a  conviction  is  rarely 
founded  alone  upon  the  testimony  of  an  accomplice. 

§  361 3.  Accomplice  should  he  corroborated. 

But  if  an  accomplice  be  corroborated  in  some  material  circumstances,  a  jury 
will  the  more  readily  believe  his  other  statements.  The  corroboration  must 
be  of  some  material  part  of  his  relation;  that  which  goes  to  prove  directly 
or  indirectly  the  offense  charged,  and  not  an  immaterial  fact.  An  accomplice 
may  impress  the  jury  with  more  or  less  respect,  from  his  appearance  and  the 
manner  of  his  relation.  If,  from  the  circumstance  of  his  youth  and  inexperi- 
ence, and  the  superior  capacity  and  experience  of  the  defendant,  it  is  probable 
that  the  witness  has  been  unduly  influenced  by  the  defendant,  the  greater 
credit  will  be  given  to  the  witness.  This  remark  is  made  with  reference  to  the 
present  case. 

The  principal  witness  in  this  case  is  corroborated  in  several  important  par- 
ticulars. There  is  no  doubt  that  the  offense  charged'  was  committed ;  and  it 
does  appear,  from  the  facts  proved,  that  the  defendant  might  have  committed 
the  act  as  charged.  And  beyond  this,  from  the  conduct  of  the  defendant,  his 
conversations  at  different  times,  and  with  different  persons,  and  especially  his 
great  anxiety  to  induce  the  witness  to  leave  the  state,  and  his  acts  in  reference 
to  this  object,  go  to  create  a  probability  that  he  had  some  agency  in  violating 
the  mail.  Circumstances  are  proved  which,  if  they  do  not  establish  the  de- 
fendant's guilt,  independently  of  the  statement  of  the  accomplice,  create  a 
strong  ground  of  suspicion  against  him.  And  these  circumstances  remain  un- 
explained. Upon  the  whole,  gentlemen,  you  must  bring  your  minds  to  a  con- 
clusion in  this,  as  in  other  cases,  as  to  the  guilt  or  innocence  of  the  defendant. 
Before  you  convict,  you  must  be  satisfied  of  his  guilt,  beyond  a  reasonable 
doubt.  Not  that  you  are  to  acquit  on  the  ground  that  he  may  possibly  be 
innocent,  for  a  jury  in  such  a  case  cannot  act  upon  possibilities.  If  you  believe 
him  guilty,  you  will  say  so. 
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RICE  V.  MARTIN. 
(Circuit  Court  for  Nevada :  7  Sawyer,  887-848.    1881.) 

Opinion  by  Hillyer,  J. 

Statement  of  Facts. —  The  plaintiff  claims  to  have  been  a  partner  of  B.  I>. 
Jforton  in  his  life-time,  in  a  brand  of  cattle  known  as  the  figure  2  cattle,  and 
in  a  ranch  known  as  the  Duck  Flat  ranch.  The  main  question  is  whether  he 
was  so  or  not.  Incidental  to  this  is  a  question  of  statutory  construction,  involv- 
ing the  law  of  Nevada,  and  section  85S  of  the  Revised  Statutes  of  the  United 
States.  The  question  is  whether  Eice  is  a  competent  witness  as  to  transac- 
tions between  himself  and  Norton  —  Nork)n  being  dead.  Section  377  of  the 
practice  act  of  Nevada  abolishes  all  disqualifications  of  a  witness  "  by  reason 
of  his  interest  in  the  event  of  the  action  or  proceeding  as  a  party  thereto  or 
otherwise  "  (Comp.  I^ws,  sec.  1438) ;  and  section  379,  as  amended,  provides  that 
"no  person  shall  be  allowed  to  testify  under  the  provisions  of  section  377  Avhen 
the  other  party  to  the  transaction  is  dead."    Statutes  1879,  p.  49. 

§  3614.  Under  section  858^  litrvisea  Statutes^  no  witness  can  be  excluded  for 
interest  unless  the  opposite  party  is  executor,  administrator  or  guardian. 

Section  858  of  the  Revised  Statutes  of  the  United  States  enacts  that  "  in  the 
courts  of  the  United  States  no  witness  shall  be  excluded  ...  in  any 
civil  action  because  he  is  a  party  to,  or  interested  in,  the  issue  tried.  .  .  . 
In  all  other  respects  the  laws  of  the  state  in  which  the  court  is  held  shall  be 
the  rules  of  decision  as  to  the  competency  of  witnesses  in  the  courts  of  the 
United  States."  These  are  the  provisions  of  law  in  force,  and  the  defendants 
object  to  the  testimony  of  Rice  on  the  ground  that  Norton,  the  other  party  to 
the  transaction,  is  dead.  At  common  law  a  witness  was  disqualified  who  was 
either  a  party  to  the  action  or  interested  in  the  event  of  the  suit.  Section  377 
removed  that  disqualification.  Under  that  section  every  person  directly  inter- 
ested in  the  suit  as  a  party  or  otherwise  is  competent.  The  object  of  the  sec- 
tion was  to  enlarge  the  competency  of  witnesses  —  to  increase  the  number  of 
cases  in  which  a  witness  could  testify, —  and  it  had  that  effect.  Then  follows  tho 
limitation  in  section  379,  "  no  person  shall  be  allowed  to  testify  under  the  pro- 
visions  of  section  377 ^'^     .     .     . 

The  only  persons  rendered  competent  by  section  377  were,  for  our  purposes, 
persons  who  before  had  been  disqualified  by  reason  of  interest  in  the  event  of 
the  action  or  proceeding.  It  must  be  some  person  rendered  competent  by 
section  377,  not  so  before,  upon  whom  the  restriction  in  section  379  must  be 
placed.  In  other  words,  the  witness  disqualified  by  section  379  must  be  some 
person  who  had  an  interest  in  the  event  of  the  action. 

It  could  not  have  been  the  intention  of  the  legislature  to  narrow  the  com- 
petency of  witnesses  where,  before  the  adoption  of  section  377,  they  had  been 
competent ;  the  reference  to  that  section  in  section  379  forbids  that  idea.  "  Party 
to  the  transaction  "  must,  therefore,  be  referred  to  a  person  who  has  some  in- 
terest in  the  event  of  the  action  as  a  party  thereto  or  otherwise.  And  section 
370  must  be  read  as  if  the  language  were, "  when  the  other  party  [being  a  person 
who  has  an  interest  in  the  event  of  the  action  or  proceeding  as  a  party  thereto 
or  otherwise]  to  the  transaction  is  dead."  But  by  section  858  of  the  Revised 
Statutes  of  the  United  States,  no  person  is  to  be  excluded  because  he  is  a  party 
to  or  interested  in  the  issue  tried,  with  but  one  proviso,  viz. :  "  That  in  actions 
by  or  against  executors,  administrators,  or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them,  neither  party  shall  be  allowed  to  testify  against 
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the  other  as  to  any  transaction  with  or  statement  by  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court." 

§  361 5.  State  laws  as  to  evidence  do  not  apply  as  rules  of  decision  when  pro- 
'vision  has  heen  made  applicable  to  the  contingency  hy  the  constitution  or  laws  of 
the  United  States. 

This  proviso  does  not  embrace  this  case.  The  state  statutes  are  to  be  rules 
of  decision  only  in  cases  where  the  constitution,  treaties  and  statutes  of  the 
United  States  do  not  otherwise  provide.  When  they  do  otherwise  provide,  the 
state  laws  cease  to  be  of  force.  To  illustrate  by  so  much  as  fits  this  case:  No 
witness  is  to  be  excluded  because  he  is  a  party  to  the  issue.  This  is  broad 
enough  to  cover  every  case  in  which  a  party  is  oflfered  as  a  witness,  and  the 
objection  is  on  the  ground  of  interest,  as  I  have  endeavored  to  show  it  must  be 
in  this  case.  When  we  look  for  any  exception,  wo  find  that  there  is  none 
except  in  cases  in  which  the  suit  is  brought  by  an  administrator,  executor,  or 
guardian,  which  is  not  this  case,  there  being  no  administrator,  executor,  or 
guardian,  as  a  party  in  the  case.  It  seems  to  me  that  in  reading  section  SoS, 
counsel  for  the  defendants  has  taken  the  exception  in  the  proviso  for  the  rule. 
"  In  the  courts  of  the  United  States  no  witness  shall  be  excluded  because  he  is 
a  party."  This  is  the  rule  with  this  proviso :  Provided,  that  in  actions  b}'  or 
against  executors,  administrators,  or  guardians,  neither  party  shall  be  allowed 
to  testify  against  the  other;  and  so  the  court  held  in  Potter  v.  Bank,  26  Int, 
Rev.  Rec,  403.  "  We  have  seen,"  says  the  court  in  Potter  v.  Bank,  "  that  the 
existing  statutes  of  the  United  States  do  otherwise  provide,  in  that  they  forbid 
the  exclusion  of  a  witness  upon  the  ground  that  he  is  a  party  to,  or  interested  in, 
the  issue  in  any  civil  action  whatever  pending  in  a  federal  court,  except  in  a 
certain  class  of  actions  which  do  not  embrace  the  one  now  before  us." 

In  Lucas  v.  Brooks,  18  Wall.,  436-453,  the  court  says:  "Undoubtedly  the 
act  of  congress  has  cut  up  by  the  roots  all  objections  to  the  competency  of  a 
witness  on  account  of  interest.  But  the  objection  to  a  wife's  testifying  on 
behalf  of  her  husband  is  not  and  never  has  been  that  she  has  any  interest  in 
the  issue  to  which  he  is  a  party.  It  rests  solely  on  public  policy.  To  that  the 
statute  has  no  application."  In  this  latter  case  the  deposition  of  the  wife  was 
refused,  and  in  Packet  Company  v.  Clough,  20  Wall.,  528, 537  (§§  86-89,  supra\ 
it  was  received  because  the  statute  of  Wisconsin  made  the  wife  a  competent 
witness.  Thus  showing  that  the  supreme  court  do  not  regard  the  law  of  con- 
gress as  in  any  way  affecting  the  competency  of  married  women,  but  leaves 
that  to  rest  where  it  did  before. 

Both  matters  rest  alike  on  public  policy — neither  on  interest.  When  the 
laws  of  the  United  States  speak,  they  are  controlling.  Saj^s  the  court  in  the 
latter  case:  "  Now,  the  competency  of  parties  as  witnesses  in  the  federal  courts 
depends  on  the  act  of  congress  in  that  behalf  passed  in  1864,  amended  in  1865, 
and  codified  in  the  Revised  Statutes,  section  858.  It  is  not  derived  from  the 
statute  of  Ohio,  and  is  not  subject  to  the  conditions  and  qualifications  im- 
posed thereby.  The  only  qualifications  which  congress  deemed  necessary  are 
expressed  in  the  act  of  congress;  and  the  admission  in  evidence  of  previous 
communications  to  counsel  is  not  one  of  them."  This  is  very  strong,  and  fully 
«varrants  us  in  admitting  the  testimony  of  the  plaintiff,  Rice,  in  this  case. 

§  3616.  Circumstances  under  which  no  partnership  existed. 

Coming  now  to  the  facts,  there  is  nothing  in  the  testimony  of  any  of  the 
plaintiff's  witnesses,  or  in  Norton's  letter,  inconsistent  with  the  theory  of  the 

560 


WITNESSES.— COMPETENCY.  §  8616. 

defendants,  that  the  purchase  of  the  cattle  and  ranch  was,  in  fact,  negotiated 
by  and  through  Kice  on  joint  account,  but  was  given  up  for  lack  of  funds  to 
carry  out  the  bargain.  All  agree  that  the  final  delivery  did  not  take  place 
until  June  5,  1875.  At  that  date  Eice  says  he  was  half  satisfied  that  Norton 
denied  his  interest;  yet  he  never,  according  to  his  cTwn  story,  had  any  distinct 
understanding  Avith  Norton  in  his  life-time.  After  his  death  he  comes  forward 
to  claim  a  half  interest  in  the  ranch,  cattle  and  increase. 

In  legal  contemplation  to  be  hilf  satisfied  is  to  be  put  on  inquiry,  and  to 
know  definitely,  one  way  or  the  other.  Rice,  therefore,  knew  that  Norton 
denied  his  interest  in  June,  1875.  Eice  says,  at  page  52  of  his  testimony, 
"  From  the  summer  of  1875  until  Norton's  death  Norton  and  I  transacted  the 
business  of  partnership  as  follows:  we  consulted,"  etc. ;  which  means,  if  any- 
thing, that  Norton  recognized  him  as  having  an  interest;  yet  farther  on,  at  page 
82  et  seq.^  he  confesses  that  he  was  completely  shut  out  from  any  management 
of  the  alleged  partnership  property,  and  half  believed  that  Norton  denied  his 
rights  as  early  as  June,  1875.  When  the  defendants  assert  that  Eice  gave  up 
the  contract  because  he  had  not  enough  money  to  perform  it,  he  has  no  trouble 
in  showing,  by  himself  and  other  witnesses,  that  he  had  a  large  amount  (be- 
tween twenty  and  thirty  thousand  dollars'  worth)  of  property;  when,  on  the 
other  hand,  he  is  asked  to  explain  why  he  did  not  move  in  this  matter  during 
Norton's  life-time,  and  at  least  have  a  perfect  understanding  with  him,  he  says 
be  was  too  poor  to  bring  a  suit  and  do  justice  to  his  creditors;  that  being 
half  satisfied  Norton  denied,  or  would  deny,  his  interest  if  he  approached  him 
on  the  subject,  he  never  said  anything  to  him. 

For  a  third  reason  or  excuse  for  his  laches  he  says,  at  page  56,  "  Mr.  Nor- 
ton always  held  out  to  me  that  he  would  soon  be  able  to  settle  accounts,"  i.  e.y 
partnership  accounts.  If  he  believed  that  Norton  denied  his  partnership  in- 
terest, as  he  must,  he  could  not  have  had  any  genuine  belief  that  he  would 
settle. 

One  Albert  Shuler  testifies  that  at  the  time  Eicie  bought  into  the  Tommy 
Smith  place  and  cattle  he  made  arrangements  with  him  to  furnish  unbroken 
oows  to  run  a  dairy,  on  the  strength  of  which  he  rented  a  dairy-house  and 
fenced  a  calf-pen ;  and  his  failure  to  furnish  the  cows  as  agreed  was  a  great 
disappointment  and  loss. 

When  this  is  compared  with  those  portions  of  the  testimony  of  Eice  in 
which  he  seeks  to  convey  the  idea  that  he  did  not  know  positively  that  Nor- 
ton denied  his  interest  in  the  cattle,  it  will  appear  very  strange  that  he  should 
have  subjected  himself  to  such  loss  and  disappointment  to  his  friend  without 
so  much  as  asking  Norton  for  cows  enough  to  start  Shuler's  dairy.  But  it  is 
plain  from  all  the  testimony  of  Eice  that  he  was  well  enough  satisfied  that 
Norton  did  not  regard  him  as  his  partner,  at  least  after  June  5,  1875. 

If  at  that  date  the  plaintiflf  had  been  ready  to  comply  with  his  part  of  the 
partnership  agreement,  and  Norton  refused,  plaintiflf  would  have  had  his  ac- 
tion then  for  a  breach  of  that  agreement.  Instead  of  suing  then,  he  waits  four 
years  and  sees  Martin  and  Clark  taking  an  interest  with  Norton  during  all 
that  time.  In  addition,  Dwelly  takes  an  interest,  and  after  the  intervenors 
have  loaned  Norton  $7,000  and  taken  these  figure  2  cattle  as  security,  and  after 
Norton  is  dead,  he  sues  for  his  half  interest  in  the  ranch,  cattle  and  increase. 

No  sufficient  reason  is  given  for  this  delay  and  for  all  these  unnecessary 
oomplications  of  interests.  The  duty  of  the  plaintiff  on  the  5th  day  of  June, 
1875,  was  plain.  When  he  mistrusted  that  Norton  was  denying  his  interest  in 
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the  partnership,  he  should  have  had  an  understanding  with  him  at  once.  Had 
he  broached  the  subject  to  Norton  at  that  time,  he  would  have  learned  that 
Korton  did  deny  his  interest,  and  that  he  had  a  right  of  aotion  against  him  for 
a  breach  of  his  partnership  agreement,  in  which,  if  he  proved  the  breach,  he 
could  have  recovered  such* damages  as  could  have  been  proved  at  that  time. 
But  it  seems  inequitable  to  permit  him  to  lie  by  for  four  years,  all  the  time 
under  a  belief  that  he  was  not  recognized  as  a  partner  by  Norton,  until  time  has 
obscured  every  fact  with  doubt  and  Norton  is  dead.  Elmendorf  v.  Taylor,  10* 
Wheat.,  168;  6  Pet,  66. 

To  the  case  as  made  by  Bice  a  full  defense  has  been  proved.  It  is  not  de- 
nied  that  Rice,  the  plaintiff,  negotiated  the  trade  as  related  by  Smith  in  his 
deposition.  But  the  claim  is  that  in  January,  1875,  he  Avithdrew  from  the 
arrangement  and  gave  up  the  cattle  to  Norton,  with  the  understanding  that  if 
he  could  arrange  his  money  matters  so  as  to  be  able  to  bear  his  share  of  the 
cost,  he  should  be  taken  back;  but  that  he  never  was  able  to  do  so.  In  support 
of  this  they  show  by  Smith,  the  owner  of  the  cattle,  that  after  Rice  had  negoti- 
ated for  the  cattle,  in  the  fall  of  1874,  he  came  to  his  place  with  Norton  and 
Martin  in  January,  1875,  and  that  Norton  took  him  aside  and  told  him  that 
Bice  was  in  trouble  about  some  sheep,  and  that  he  (Norton)  would  take  the 
cattle  in  his  own  name  with  the  consent  of  Rice ;  and  that  after  this  he  con- 
sidered Rice  was  not  in  the  trade.  Nor,  except  as  to  some  cattle  paid  for  in 
1874,  does  it  appear  that  Rice  ever  had  anything  to  do  with  the  cattle  or  ranch 
after  January,  1875.  His  conduct,  at  this  time,  is  all  in  corroboration  of  the 
truth  of  Smith's  statement.  And  thence  on  until  June  2, 1879,  when  he  serves 
his  notice  on  defendants,  claiming  a  half  interest,  he  does  nothing  which  indi- 
cates that  he  is  a  joint  owner,  or  believed  he  was.  He  does  not  act  like  an 
owner.  It  is  not  probable  that  Norton  would  take  the  occasion,  when  Rice 
was  there,  to  tell  Smith  what  he  did  unless  Rice  had  in  fact  given  his  consent. 
It  may  be  readily  inferred  from  the  deposition  of  Smith  that  Norton,  Rice  and 
Martin  came  to  Smith's  ranch  for  the  purpose  of  getting  the  consent  of  Smith, 
to  the  withdrawal  of  Rice,  and  that  what  was  said  by  Norton  to  Smith  was 
bat  a  continuance  of  some  former  conversation.  This  testimony  of  Smith's, 
touching  any  conversation  with  Norton  out  of  the  hearing  of  Rice,  is  objected 
to,  but  it  would  be  admissible  upon  the  point  whether  Rice  did  or  did  not  as- 
sent to  Norton's  taking  the  cattle,  as  a  circumstance  tending  to  show  that  he 
did  assent.  But  be  this  as  it  may,  Rice's  conduct  at  the  time  of  the  final  de- 
livery is  a  confirmation  of  the  truth  of  the  testimony  that  he  had  given  up 
his  interest  in  the  property.  His  inquiry  of  Smith  whether  Norton  had  said 
anything  to  him  about  taking  him  back,  and  his  yielding  possession  and  con- 
trol of  everything  to  Norton  and  Martin  and  Clark,  and  asserting  no  claim,  are 
all  circumstances  hard  to  explain  on  any  theory  of  ownership  in  Rice. 

Mr.  Dwelly  may  be  interested  in  this  suit,  but  it  is  not  easy  to  see  how. 

Rice,  as  a  partner  of  Norton,  it  would  seem,  can  have  no  remedy  for  Norton's 

dealings  with  the  partnership  property,  except  against  him,  in  the  absence  of 

fraud  or  collusion.    Dwelly's  testimony,  corroborated  by  the  other  ciixjum- 

stances,  and  by  the  testimony  of , Welsh,  ought  to  outweigh  that  of  Hice. 

Dwelly  testifies  that  Rice  did  tell  him,  in  his  butcher-shop  at  Reno,  that  he 

had  been  obliged  to  give  up  the  Tom  Smith  trade.  Welsh  testifies  that  he  told 

him  the  same  thing,  but  could  get  the  cattle  back  if  he  could  get  money  to 

work  with.     The  defendants  have  answered  the  criticisms  of  plaintiff  on  the 

testimony  of  Dwellv,  and  have  explained  perfectly  whyhe  testified  more  fuUv 
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when  he  testified  for  the  defendants  than  when  he  testified  for  the  intervenore. 
The  testimony  was  taken  for  the  intervenors  September  8, 1880;  for  the  plaint- 
iff from  January  5  to  8,  1881;  and  for  the  defendants,  from  January  21  to  28, 
1881.  "       . 

The  bill  must  be  dismissed,  with  costs  to  defendants;  the  intervenors  to  have 
the  relief  prayed. 

Opinion  by  Sawyer,  J. 

The  question  as  to  the  competency  of  Rice's  testimony  being  an  important 
one.  I  desire  to  add  some  observations  to^hose  made  by  my  associate. 

Eice  is  a  party  to  the  suit;  and,  also,  to  thetransaction  in  issue  alleged  to 
have  been  had  between  him  and  Norton  in  the  life-time  of  the  latter,  under 
whom  the  opposite  parties  claim  title.  For  the  purposes  of  the  decision,  I 
s'lall  assume,  without  deciding  the  point,  that  the  opposite  parties  to  Kice, 
being  successors  in  interest  to  Norton,  who  is  deceased,  are  "  representatives  of 
a  deceased  person,"  within  the  meaning  of  the  statute  of  Nevada,  as  amended 
in  1879.  Stat.  Nev.  1879,  49.  The  question,  then,  is,  whether  the  statutes  of 
the  United  States  have  an  express  direct  provision  upon  which  the  competency 
of  Kice  depends,  or  whether  the  case  falls  within  those  provisions  of  the  United 
States  statutes  which  make  the  competency  depend  upon  the  statute  of  Nevada 
upon  the  subject.  The  testimony  was  incompetent  at  common  law,  because 
Kice  is  a  party  to  the  suit,  and  interested  in  the  controversy. 

If  his  testimony  is  competent,  then,  it  is  because  some  statute  of  the  United 
States  makes  it  so  directly  by  some  express  provision  applicable  to  the  case,  or, 
indirectly,  by  making  the  competency  depend  upon  some  statute  of  Nevada 
rendering  it  competent.  If  the  competency  is  referred  to  the  statute  of  Ne- 
vada, and  governed  by  that,  then,  upon  the  assumption  stated,  the  testimony  is 
inadmissible,  under  the  section  referred  to  —  the  o|)posite  party  being  the  "  rep- 
resentative of  a  deceased  person."  Section  858  of  the  Eevised  Statutes  of  the 
United  States,  applicable  to  the  case,  reads  as  follows:  "  In  the  courts  of  the 
United  States  no  witness  shall  be  excluded  in  any  action  on  account  of  color,  or 
in  any  civil  action  because  he  is  a  party  to  or  interested  in  the  issue  tried :  Pro- 
vided^ that  in  actions  by  or  against  executors,  administrators,  or  guardians, 
in  which  judgment  may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other,  as  to  any  transaction  with,  or  statement 
by,  the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto  by  the  op- 
posite party,  or  required  to  testify  thereto  by  the  court.  In  all  other  respects, 
the  laws  of  the  state  in  which  the  court  is  held  shall  be  the  rules  of  decision 
as  to  the  competency  of  witnesses  in  the  courts  of  the  United  States  in  trials 
at  common  law,  and  in  equity  and  admiralty." 

The  competency  of  Eice's  testimony  depends  upon  the  construction  of  the 
words,  "  in  all  other  respects,"  etc.,  of  the  last  clause,  in  its  relation  to  the  rest 
of  the  section.  Do  they  refer  to  the  proviso  immediately  preceding,  or  to 
the  main  provision  of  the  section,  as  limited  by  the  proviso?  Although  the 
statute  has  been  in  some  instances  unconsciously  changed  in  the  revision,  this 
was  unintentional,  as  the  revisers  were  required  to  express  in  the  revision  in  a 
concise  form  the  statutes  as  they  before  stood ;  and  they,  doubtless,  in  all  cases 
contemplated  carrying  out  the  intention  as  expressed  in  the  statute  authoriz- 
ing  the  revision. 

§  3617.  Rale  for  consb'uction  of  the  Heviaed  Statutes. 

Where  there  is  any  ground  for  doubt  as  to  the  meaning  of  a  provision  of 
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the  Eevised  Statutes,  an  examination  of  the  statutes  as  they  stood  before  the 
revision  will  often  render  the  meaning  clear.  In  all  cases  where  the  revision 
will  bear  a  constrr.ct'on  in  harmony  with  the  statutes  as  they  b3forc?  stood,  that 
construction  should  be  adopted.  The  first  act  passed  by  congress  touching 
this  question  was  that  of  1862,  which  is  as  follows:  "  The  laws  of  the  state  in 
w^hich  the  court  shall  be  held  shall  be  the  rule  of  decision  as  to  the  com- 
petency of  witnesses  in  the  courts  of  the  United  States  in  trials  at  common 
law,  in  equity  and  admiralty."     12  Stat.,  588,  589. 

This  left  the  whole  question  to  ^  determined  by  the  state  statute,  and 
under  this  statute,  on  the  assumption  mated.  Rice's  testimon3'  would  be  clearly 
inadmissible  under  the  amended  statute  of  Nevada  before  cited,  Kice  being  a 
party,  and  "  the  opposite  party "  being  the  "  representative  of  a  deceased 
I)erson,"  etc.  The  next  statute  of  the  United  States  touching  the  question  is 
found  as  an  incongruous  appendage  to  section  3  of  an  appropriation  act  of 
1864,  and  reads  as  follows:  "  Provided  that  in  the  courts  of  the  United  States 
there  shall  be  no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil 
actions  because  he  is  a  partv  to  or  interested  in  the  issue  tried."  13  Stat., 
351. 

This  is  broad  in  its  terms,  and  without  exception  in  the  case  of  any  party 
in  interest.  Clearly,  under  this  provision,  Rice  could  not  be  excluded.  This 
provision  limits  the  operation  of  the  provisions  of  the  act  of  1862.  So  that 
the  two  sections  token  together  would  read  as  follows:  "  The  laws  of  the  state 
in  which  the  court  is  held  shall  be  the  rules  of  decision  as  to  the  competency  of 
witnesses  in  the  courts  of  the  United  States,  in  trials  at  common  law,  in  equity 
and  admiralty,"  "  provided,  that  in  the  courts  of  the  United  States  there  shall 
be  no  exchtsion  of  any  witness  ...  in  civil  actions  because  he  is  a  party  to 
or  interested  in  the  issue  tried."  Under  the  statute  as  it  thus  stood,  the  laws  of 
Nevada  excluding  a  party,  where  the  opposite  party  is  the  representative  of  a 
deceased  person,  is  not  adopted,  and  such  party  is  a  competent  witness  under 
the  direct  provision  of  the  act  of  congress.  The  next  act  of  congress  was 
that  of  1865,  which  provides,  "  that  in  actions  by  or  against  executors,  admin- 
istrators or  guardians,  in  which  judgment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  the  testator,  intestate  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto  by  the 
court." 

This  was  but  a  limitation  put  upon  the  sweeping  provision  of  the  act  of 
1864r,  last  cited,  which  admitted  parties  under  all  circumstances  to  testify,  and 
the  limitation  only  embraces  the  case  of  "  executors,  administrators  or  guard- 
ians." It  does  not  reach  "  the  representatives  of  a  deceased  person."  Hence 
as  to  such  party  the  statute  as  it  before  stood  remains  unchanged,  so  that  on 
adding  this  further  proviso  to  the  statute  as  it  before  stood,  Rice  is  still  a  com- 
petent witness.  Thus  the  statute  stood  at  the  date  of  the  revision  when  all 
these  three  statutes  were  carried  into  section  858  of  the  Revised  Statutes. 
Instead  of  placing  the  first  act  adopting  the  state  law  first  in  the  section,  it 
was  placed  last,  next  following  the  proviso,  but  without  any  intention  of 
changmg  the  meaning,  so  that  the  principal  clause  in  section  858  of  the  Re- 
vised Statutes  and  its  proviso  is  merely  a  limitation  upon  the  act  of  congress 
first  passed,  as  stated,  adopting  the  laws  as  to  competency  of  witnesses  ex- 
pressed in  a  little  different  form  in  the  last  clause  of  said  section. 

Under  this  direct  provision  of  the  United  States  statute,  therefore,  the  tes- 
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tiinonv  of  Rico  is  admissible.  From  tbe  foregoing  it  will  be  seen  that  the 
general  rule  in  civil  actions  now,  as  before  the  revision,  is  that  the  laws  of  the 
state  as  to  the  competency  of  witnesses,  govern,  except  that  the  state  laws 
excluding  witnesses  on  account  of  color,  and  laws  affecting  the  competency 
of  parties  in  interest  to  the  issue  to  be  tried,  are  inapplicable.  The  compe- 
tency of  such  witnesses  depends  wholly  upon  the  direct  provisions  of  the 
United  States  statutes. 

Upon  the  facts  and  other  points  discussed,  and  as  to  the  decree  ordered,  1 
also  concur  with  the  district  judge. 

GREEN  V.  UNITED  STATES. 
(9  WaUace,  655-658.    1869.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Ohio. 

Staiement  of  Facts. —  The  question  in  this  case  is  whether  the  act  of  con- 
gress of  July  2,  1864,  and  the  amendatory  act  of  March  3,  1865,  on  the  com- 
petency of  witnesses,  apply  in  suits  in  which  the  United  States  is  a  party,  so 
as  to  make  a  party  to  the  suit  a  competent  witness  as  against  the  United 
States. 

§  3618.  The  provisions  of  the  act  of  July  2,  186 J^  aiid  the  act  of  March  3^ 
I860,  aniendiitory  tliereofy  concenihuj  witnesses  in  the  federal  courtSj  apply  to  civil 
actions  in  which  the  United  States  is  a  party. 

Opinion  by  Mr.  Justice  Bradley. 

We  SCO  no  reason  why  these  acts  should  not  be  applied  to  trials  in  which 
the  United  States  are  a  party,  as  well  as  those  between  private  persons.  Tho 
express  exception  of  executors,  administrators  and  guardians  would  seem,  by 
necessary  inference,  to  leave  all  other  suitors  under  the  operation  of  the  law. 

§  3619.  The  federal  government  is  bound  hy  statutes  laying  down  geiieral 
rules  of  procedure^  in  civil  artions,  though  ?iot  specially  named  t/ierein,  (a) 

It  is  urged  that  the  government  is  not  bound  by  a  law  unless  expressly  named. 
We  do  not  see  why  this  rule  of  construction  should  apply  to  acts  of  legislation 
which  lay  down  general  rules  of  procedure  in  civil  actions.  The  very  fact 
that  it  is  confined  to  civil  actions  would  seem  to  show  that  congress  intended 
it  to  apply  to  actions  in  which  the  government  is  a  party,  as  well  as  those  be- 
tween private  persons.  For  the  United  States  is  a  necessary  party  in  all 
criminal  actions,  which  are  excluded  ex  vi  termini^'  and  if  it  had  been  the 
intent  to  exclude  all  other  actions  in  which  the  government  is  a  party,  it 
would  have  been  more  natural  and  more  accurate  to  have  expressly  confined 
the  law  to  actions  in  which  the  government  is  not  a  party,  instead  of  confin- 
ing it  to  civil  actions.  It  would  then  have  corresponded  precisely  with  such 
intent.  Expressed  as  it  is,  the  intent  seems  to  embrace,  instead  of  excluding, 
civil  actions  in  which  the  government  is  a  party.  Nothing  adverse  to  this 
view  Ciin  be  gathered  from  the  exceptions  made  in  the  amendment  passed  in 

(a)  In  a  criminal  prosecution,  where  the  defendant  claimed  the  right  to  testify  under  a  statute 
of  Kansas,  the  court  held  as  follows:  •*  Crimes  a^^ainst  the  United  States  are  wholly  withdrawn 
from  the  domain  of  state  legislation.  They  are  created  solely  by  congress,  and  congress  has 
provided  for  their  pn  tecutun  and  the  mode  of  procedure.  Under  section  34  of  the  judiciary 
act,  as  construed  by  tl.e  supreme  court  (United  States  v.  Reid,  12  How.,  361),  and  under  the 
act  of  July  6,  1862  (12  Stats,  at  Large.  588).  and  of  July  2,  1864  (13  id.,  351),  it  is  clear  that  the 
right  of  a  defendj^it,  in  a  criminal  case,  to  testify  in  his  own  favor  does  not  exist.  On  the  con- 
trary, the  language  use<l  manifests  an  evident  intention  on  the  part  of  congress  to  exclude 
such  evidence."    United  States  r.  Hawthorne,  1  Dill.,  422. 
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1865.  These  exceptions  only  relate  to  evidence  of  transactions  with,  or  state- 
ments by,  a  deceased  party  (who  cannot  testify),  or  by  a  party  under  guard- 
ianship. In  this  case  no  transactions  with,  or  statements  of,  the  agents  of 
the  United  States  were  attempted  to  be  proved  by  the  defendants  who  were 
called  as  witnesses;  nothing  but  conversations  between  the  defendants  them- 
selves. We  think  the  witnesses  were  competent  under  the  act,  and  that  the 
court  erred  in  rejecting  them. 

For  this  reason  the  judgment  must  be  reversed  and  a  new  trial  awarded. 
The  court,  however,  deem  it  proper  to  say  that  thoy  have  grave  doubts  whether 
the  facts  set  up  in  the  special  pleas,  and  offered  to  be  proved  by  the  witnesses, 
constitute  a  valid  defense  to  the  action.  But  as  this  point  was  not  discussed 
by  counsel,  we  refrain  from  expressing  any  opinion  upon  it. 

TEXAS  V.  CHILES. 
(21  WaUace,  488-493.    1874.) 

Statement  op  Facts. —  The  question  in  this  case  was  whether  the  defendant 
could  be  compelled  to  appear  and  give  his  deposition  on  behalf  of  the  com- 
plainant, the  suit  being  a  suit  in  equity.     See  §  858,  B.  S. 

§  3630.  A?i  adverse  party  raay  he  compelled  to  testify  as  a  xoitness. 

Opinion  by  Mr.  Justice  Swayne. 

It  was  a  rule  in  equity  of  long  standing  that  the  complainant  could  examine 
the  defendant  as  a  witness,  upon  interrogatories,  and  that  one  defendant  might 
examine  another,  but  they  could  not  examine  the  complainant  without  his 
consent,  and  the  right  to  examine  a  defendant  was  attended  with  serious  re- 
strictions and  embarrassment,  1  Smith's  Ch.  Pr.,  343;  1  Greenl.  Ev.,  §  3G1; 
Eckford  v.  De  Kay,  6  Paige,  665;  Ashton  v.  Parker,  14  Simons,  632;  2 
DanielFs  Ch.  Pr.  (Perkins'  ed.,  1865),  p.  885,  note.  A  bill  of  discovery  was  a 
dilatory  and  expensive  measure.  2  Story's  Eq.,  §§  1483,  1489.  It  was  also 
less  effectual  than  the  examination  of  the  defendant  as  a  witness. 

In  trials  at  law  the  system  of  exclusion  was  more  rigid.     The  general  rule 
of  the  common  law  was  that  no  party  to  the  record  could  be  a  witness  for  or 
against  himself,  or  for  or  against  any  other  party  to  the  suit.     1  Greenleaf  on 
Ev.,  §§  329,  330.    This  doctrine  was  attacked  by  Bentham  in  his  work  on  Evi- 
dence, published  in  1828,  with  great  force  of  reasoning.    He  maintained  that 
"  in  the  character  of  competency  no  objections  ought  to  be  allowed."     Yol.  1, 
p.  3.    His  views  produced  a  deep  impression  in  England,  and  became  the  sub- 
ject of  earnest  discussion  there.     Subsequently  they   bore  fruit.     In   "the 
county  courts  act,"  passed  by  parliament  in  1846,  it  was  declared  that  "  on 
the  hearing  or  trial  of  any  action,  or  on  any  other  proceeding  under  this  act, 
the  parties  thereto,  their  wives,  and  all  other  persons,  may  be  examined  either 
on  behalf  of  the  plaintiff  or  defendant  upon  oath  or  solemn  affirmation." 
This  was  a  great  alteration  in  the  law  from  what  it  was  before.     After  it  had 
been  tested  for  six  years  in  the  county  courts  and  its  wisdom  approved,  the 
rule  was,  in  1851,  by  a  measure  known  as  "  Lord  Brougham's  act,"  with  a  few 
exceptions  not  necessary  to  be  stated,  made  applicable  in  all  legal  proceedings 
elsewhere.    An  able  writer  says:    "Every  eminent  lawyer  in  Westminster 
Hall  will  readily  admit  that  it  has  been  productive  of  highly  beneficial  re- 
sults."   He  adds:  "  In  courts  of  law  it  has  not  only  enabled  very  many  honest 
persons  to  establish  just  claims  which,  under  the  old  system  of  exclusion, 
could  never  have  been  brought  to  trial  with  any  hope  of  success,  but  it  haa 
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deterred  at  least  an  equal  number  of  dishonest  men  from  attempting  on  the 
one  hand  to  enforce  a  dishonest  demand,  and  on  the  other  to  set  up  a  fictitious 
defense."  The  common  law  commissioners,  in  their  report  upon  the  subject, 
said:  "According  to  the  concurrent  testimony  of  the  bench,  the  profession 
and  the  public,  the  new  law  is  found  to  work  admirably,  and  to  contribute  in 
an  eminent  degree  to  the  administration  of  justice."    2  Taylor  on  Ev.,  §  1218. 

The  innovation,  it  is  believed,  has  been  adopted  in  some  form  in  most,  if  not  in 
all,  the  states  and  territories  of  our  Union.  1  GreenL  on  Ev.,  §  329.  It  is  emi- 
nently remedial,  and  the  language  in  which  it  is  couched  should  be  construed 
accordingly.  A  doubt  has  been  suggested  whether  the  enactment  before  us 
does  not  give  merely  a  privilege  to  each  party  which  may  be  availed  of  or 
not  as  a  matter  of  choice,  without  conferring  the  right  upon  either  to  compel 
the  other  to  testify. 

This  view  is  too  narrow  and  cannot  be  maintained.  The  first  sentence  for- 
bids, in  the  courts  of  the  tJnited  States,  exclusion  in  g,ny  case  on  account  of 
color,  and  in  civil  actions  on  account  of  interest  or  being  a  party.  If  either 
party  oflFers  to  testify  and  is  excluded  by  reason  of  being  a  party,  there  is  cer- 
tainly a  clear  infraction  of  the  statute,  both  as  to  its  language  and  meaning. 
If  either  party  calls  the  other,  and  the  party  called  is  excluded  upon  this 
ground,  is  not  the  infraction  equally  clear?  The  language  applies  as  well  to 
one  case  as  to  the  other.  Both  are  alike  within  its  terms  and  meaning.  We 
see  no  ground  for  a  distinction.  A  doubt,  the  converse  of  the  one  suggested, 
might  with  equal  propriety  be  insisted  upon.  Such  a  proposition  would  have 
the  same  foundation,  and  might  be  sustained  by  an  argument,  mutatis  mutandis^ 
in  the  same  terms.  The  same  doubt  and  the  same  reasoning  would  apply  as 
to  colored  witnesses.  All  such  doubts  rest  upon  an  assumption  unwarranted 
by  anything  in  the  statute.  The  case  is  one  where  the  language  is  so  clear 
and  comprehensive  that  there  is  no  room  for  construction,  and  the  duty  of  the 
court  is  simply  to  give  it  eflfect  according  to  the  plain  import  of  the  words. 
There  should  be  no  construction  where  there  is  nothing  to  construe.  United 
States  V,  Wiltberger,  5  Wheat.,  76. 

§  3621.  Remedial  statutes  are  to  he  liherally  construed. 

But  if  there  were  doubt  on  the  subject,  the  statute  being  remedial  in  its 
character,  the  doubt  should  be  resolved  in  a  liberal  spirit  in  order  to  obviate 
as  far  as  possible  the  existing  evils.  To  permit  parties  to  testify,  and  to  limit 
the  statute  to  this,  would  deprive  it  of  half  its  efficacy,  and  that  much  the 
most  beneficial  part.  .  Where  the  testimony  of  one  party  is  important  to  the 
other,  there  is,  of  course,  unwillingness  to  give  it.  The  narrow  construction 
suggested  would  leave  to  the  party  needing  the  evidence  in  such  cases  no 
choice  but  to  forego  it,  or  fall  back  upon  a  bill  of  discovery.  It  is  hardly 
credible  that  congress,  in  departing  from  the  long-established  restriction  as  to 
parties  to  the  record,  intended  to  slop  short  of  giving  the  full  measure  of  relief. 
We  can  see  no  reason  for  such  a  limitation.  The  purpose  of  the  act  in  making 
the  parties  competent  was,  except  as  to  those  named  in  the  proviso,  to  put  them  ' 
upon  a  footing  of  equality  with  other  witnesses,  all  to  be  admissible  to  testify 
for  themselves  and  compellable  to  testify  for  the  others.  This  conclusion  is 
supported  by  all  the  considerations  applicable  to  the  subject. 

Order  made. 
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MUMM  V.  OWENS. 
(Circuit  Court  for  Iowa :  3  DiUon,  475-477.    1873.) 

Opinion  by  Dillon,  J. 

Statement  of  Facts. —  This  action  was  brought  by  Johnson  in  his  life-time^ 
for  personal  injuries  to  himself,  caused  by  the  alleged  negligence  of  the  de- 
fendant, and  pending  the  action  he  died,  and  his  administrator  was  substituted 
as  the  party  plaintiff,  and  he  seeks  to  recover  for  the  same  injuries  for  which 
the  action  was  commenced  by  Johnson.  Under  the  statute  of  the  state,  the 
action  survives,  as  will  be  seen  by  the  case  of  Shafer  v.  Grimes,  23  la.,  550. 
It  is  to  be  noticed  that  this  is  not  an  action  by  the  administrator,  under  the 
statute  of  the  state,  to  recover  damages  for  the  death  of  Johnson ;  but  it  is 
the  original  action,  brought  by  Johnson,  which  did  not  abate  by  his  death, 
but,  under  the  statute,  survived  to  his  administrator.  Johnson,  before  his 
death,  was  examined*as  a  witness  in  his  own  behalf,  and  his  examination  was 
reduced  to  writing,  in  the  form  of  a  deposition,  and  this  deposition  has  been 
read  in  evidence  by  the  plaintifif. 

§  3632.  Where  an  action  was  brought^  and  after  plaintiff  had  given  his  d<'po- 
aition  he  died^  the  defendant  was  allowed  to  he  examined  as  a  witness  for  himself ^ 
the  suit  having  survived  to  the  administrator  by  statutory  jyrovision. 

Now,  is  the  defendant,  under  these  circumstances,  precluded  from  testifying 
to  the  matters  covered  by  Johnson's  evidence,  as  contained  in  the  deposition 
read  to  the  jury?  Under  the  act  of  congress  of  July  2,  1864:  (13  Stats,  at 
Large,  351,  sec.  3),  and  of  March  3,  1865  (id.,  533,  sec.  1),  it  is  my  opinion  that 
the  defendant  should  be  allowed  to  testify,  if  the  plaintiff  insists  upon  keeping 
the  testimony  of  his  intestate  before  the  jury. 

The  first  act  above  cited  makes  parties  competent  witnesses  in  all  civil  cases; 

and  the  second  act  does  not  pronounce  an  absolute  disqualification  against  the 

living  party  when  the  adverse  party  is  an  administrator,  but  enacts  that  he 

"  shall  not  be  allowed  to  testify  against  the  other  as  to  any  transaction  with, 

or  statement  by,  the  testator  or  intestate,  unless  called  to  testify  thereto  by 

the  opposite  party,  or  required  to  testify  thereto  by  the  court."     In  this  case 

the  intestate  has  testified  and  his  testimony  is  before  the  jury;  to  exclude  the 

defendant  from  giving  his  version  of  the  same  transaction  would  be  manifestly 

unfair,  and  in  contravention  of  the  purpose  and  spirit  of  the  legislation  of 

congress, 

JSvidence  admiUed. 

ESLAYA  V.  MAZANQE. 

(Circuit  Court  for  Alabama :  1  Woods,  623-627.    1871.) 

Opinion  by  Bradley,  J. 

Statement  of  Facts. —  The  bill  is  filed  in  this  case  to  subject  certain  prop- 
erty, conveyed  by  the  complainant  to  Ovid  Mazange  many  y/ears  since,  to  a 
parol  trust,  in  favor  of  the  complainant,  on  which,  as  he  alleges,  the  convey  • 
ance  was  made.  The  Bank  of  Mobile  is  mad€  a  defendant  because  it  has  an 
execution  against  Eslava  which  has  been  levied  on  the  property  in  question. 
On  filing  the  bill  and  before  issuing  the  subpoena,  the  complainant  obtained 
an  order  to  examine  himself  and  his  wife  as  to  any  transactions  with  or  state^ 
ments  by  Ovid  Mazange,  deceased,  upon  interrogatories  to  be  served  on  the 
parties  to  the  suit,  or  upon  notice  to  them,  before  some  commissioner  of  the 
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United  States.    The  rule  suggests  that  Eslava  and  his  wife  are  aged  and  infirm, 
and  reside  in  New  Orleans. 

As  soon  as  issue  was  joined  in  the  cause,  the  defendants  gave  notice  to  the 
complainant  that  they  desired  the  testimony  in  the  case  should  be  taken  orally, 
under  the  sixty-seventh  rule  of  the  court,  and  soon  after  filed  written  objec- 
tions to  taking  the  testimony  of  the  plaintiff  and  his  wife  on  the  grounds, 
amongst  others,  that  the  complainant  was  not  a  competent  witness  in  the  case 
(Mazange  being  dead),  and  that  the  wife  could  not  be  a  witness  for  her  hus- 
band. The  complainant's  counsel,  nevertheless,  after  this,  proceeded  to  file 
and  serve  interrogatories  with  a  view  to  examine  the  complainant  and  his  wife 
on  commission.  The  defendants  filed  cross-interrogatories  under  protest.  The 
examination  having  been  taken  and  the  depositions  returned,  the  defendants 
at  the  last  term  moved  to  suppress  the  same.  The  motion,  not  being  disposed 
of,  is  now  repeated.  One  ground  of  the  motion  is,  that  the  complainant  and 
his  wife  are  not  competent  witnesses  in  the  case. 

§  3623.  Provisions  and  canstruction  of  the  act  of  July  6,  186J^^  regulating 
evidence  in  federal  courts^  and  the  modifying  act  of  March  3^  1865, 

In  general,  the  competency  of  witnesses  in  the  United  States  courts  in  civil 
cases  is  governed  by  the  law  of  the  state  in  which  the  court  is  held.  Such 
was  the  rule  enacted  by  the  statute  of  July  6,  1862  (12  Stat.,  688).  But  con- 
gress has  specially  regulated  the  subject  now  before  the  court.  By  the  act  of 
July  2,  1864  (13  Stat.,  351),  it  was  declared,  amongst  other  things,  that  there 
should  be  no  exclusion  of  any  witness  in  the  federal  courts  because  he  was  a 
party  to,  or  interested  in,  the  issue  tried.  This  act  was  modified  by  that  of 
March  3,  1865  (13  Stat.,  533),  by  which  it  was  enacted  that  in  actions  by  or 
against  executors,  administrators  or  guardians,  neither  party  should  be  allowed 
to  testify  against  the  other  as  to  any  transaction  with,  or  statement  by,  the 
testator,  intestate  or  ward,  unless  called  to  testify  thereto  by  the  opposite 
party,  or  required  to  testify  thereto  by  the  court.  This  act  is  a  recognition 
of  the  glaring  injustice  it  would  mvolve,  to  permit  one  party  to  propound  him- 
self as  a  witness  in  his  own  behalf  as  to  a  transaction  between  him  and  a  de- 
ceased person,  who  can  no  longer  give  his  version  of  the  affair.  If  the  law 
were  to  allow  a  man  to  wait  until  bis  antagonist  were  dead,  and  then  to  sue 
his  heirs,  and  put  himself  upon  the  witness-stand  and  give  his  version  of  the 
affair,  with  no  one  to  contradict  or  qualify  his  testimony,  it  would  be  as  gross 
a  prostitution  of  the  forms  of  law,  as  to  allow  a  man  to  h^  judge  in  his  own 
cause. 

Every  honest  mind  revolts  against  it.  There  may  be  special  cases,  it  is  true, 
in  which  the  court  can  see  that  no  injustice  would  be  done  by  calling  on  a 
party  to  testify,  even  though  his  adversary  be  deceased.  But  it  is  useless  to 
attempt  to  anticipate  such  cases.  When  they  arise  it  will  be  for  the  court, 
and  not  the  party  himself,  to  suggest  that  he  be  called.  Or,  if  he  make  the 
suggestion,  the  other  party  ought  at  least  to  be  heard  upon  it. 

§  3624.  An  ex  parte  order  of  court  obtained  hy  a  party ^  that  he  he  aU/yioed  to 
testify  against  the  administrator  of  his  antagonist^  will  not  authorize  him  to  tc^i- 
tiff/  as  a  witness  called  by  the  court. 

It  is  claimed  in  this  case  that  the  court  has  made  an  order  to  take  the  testi- 
nion}'.  But  how  was  it  made?  It  was  an  ex  parte  order  taken  before  the 
defendants  were  subpoenaed  to  appear  in  the  cause.  When  the  statute  author- 
izes such  testimony  to  be  taken  if  "  required  by  the  court,"  it  does  not  refer 
to  such  a  requirement  or  order  as  that  which  was  made  in  this  case.    If  an  ^ar 
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parte  order  can  be  got  in  this  way,  the  statute  would  be  practically  abrogated. 
The  reservation  of  power  in  the  court  to  require  the  evidence  to  be  taken  was 
made  in  order  to  provide  for  such  extreme  and  special  cases  as  might  arise,  in 
which  it  would  be  a  great  hardship  not  to  take  it.  The  court  will  exercise 
this  pou'er  with  great  care  and  caution. 

§  3625.  An  unsxdtable  case  to  relax  the  rule  eosduding  the  testimony  of  a 
party  against  a  deceased  opposite  party. 

This  case  is  one  in  which  it  would  be  eminently  improper  to  allow  the  evi- 
dence. The  complainant  seeks  to  set  up  a  parol  trust  in  property  conveyed 
away  by  him  over  twenty  years  ago,  and  possessed  by  the  grantee  and  his 
assigns  ever  since.  It  would  be  most  dangerous  to  allow  a  party  to  prove  his 
own  case  under  such  circumstances,  after  his  grantee  was  dead.  Whether  it 
is  provable  at  all  is  another  question,  not  now  before  the  court.  But  no  man's 
property  would  be  safe  under  such  a  rule  of  evidence.  Of  course,  the  wife  is 
incompetent  to  testify  for  or  against  her  husband. 

§  3636*   Who  is  the  opposite  party. 

The  fact  that  the  Bank  of  Mobile  has  filed  a  cross-bill  in  the  case  can  make 
no  difference.  The  order  to  examine  the  parties  is  taken  on  behalf  of  the 
complainant,  not  on  behalf  of  the  bank,  and,  if  it  were  taken  on  behalf  of  the 
bank,  it  would  not  help  the  case.  The  bank  is  not  the  "  opposite  party  "  re- 
ferred to  in  the  act  who  is  authorized  to  call  the  plaintiff  as  a  witness.  The 
"  opposite  "  party  meant  is  that  party  against  whom  the  evidence  is  sought  to 
be  used.  The  interests  of  the  complainant  and  of  the  bank  in  the  matter  •are 
the  same.  The  testimony  is  clearly  incompetent  and  must  be  disallowed,  and 
the  depositions  suppressed. 

It  is  urged  that  the  witnesses  were  old  and  infirm,  and,  therefore,  that  the  order 
to  take  their  testimony  was  strictly  regular  under  the  seventieth  rule  in  equity. 
That  rule  was  not  originally  intended  for  the  examination  of  a  party;  and  it 
may  be  questioned  whether,  uncjer  any  circumstances,  it  ought  to  be  extended 
to  the  case  of  a  party  propounding  himself  as  a  witness.  But  it  certainly  can- 
not legalize  testimony  taken  as  the  plaintiff's  has  been  taken  in  this  case. 

§  3627.  How  order  taken  upon  motion  or  ex  parte  may  he  discharged. 

It  may  also  be  urged  that  the  order  for  taking  the  testimony  must  stand 
until  it  is  regularly  discharged.  It  is  undoubtedly  the  general  rule  that,  after 
the  close  of  the  term  in  which  an  order  is  made,  it  must  stand  until  it  is  regu- 
larly discharged.  But  orders  obtained  upon  motion  may  be  discharged  upon 
motion ;  and  a  fortiori^  orders  obtained  eu^  parte  may  be  thus  discharged  which 
have  never  been  assented  to,  but  always  resisted  by  the  other  party;  and  a 
motion  to  suppress  depositions  fairly  brings  up  the  regularity  of  an  ex  parts 
order  directing  them  to  be  taken,  as  well  as  the  competency  of  the  witness^ 
examined,  if  the  party  moving  to  suppress  has  never  done  anything  to  waive 
the  objection.  From  an  examination  of  the  minutes  and  files  in  this  case,  I 
am  satisfied  that  the  defendants  have  taken  every  opportunity  fairly  in  their 
power  to  express  their  opposition  to  the  testimony  of  these  parties,  as  well  as 
to  the  taking  of  it  by  deposition. 

The  motion  to  suppress  the  depositions  will  be  granted;  but,  as  they  were 
taken  under  an  order  of  the  court,  though  an  irregular  order,  the  cause  will  be 
continued  until  the  next  term,  and  the  time  for  taking  testimony  enlarged 
until  the  rule  day  in  September,  to  enable  the  complainant  to  take  other  testi- 
mony in  the  cause,  with  like  liberty  to  the  defendants. 
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POTTER  V.  NATIONAL  BANK, 

■ 

(13  Otto,  iea-167.    1880.) 

Opinion  by  Mjek.  Justice  Hablan. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  a  judgment  rendered 
in  the  circuit  court  of  the  United  States  for  the  northern  district  of  Illinois  in 
favor  of  the  Third  National  Bank  of  Chicago,  Illinois^  against  Orrin  W.  Pot- 
ter, executor  of  E.  B.  Ward.  Upon  the  trial  before  the  jury  one  William 
Sturgess,  not  a  party  to  the  action,  was  introduced  as  a  witness'in  behalf  of 
the  bank.  In  the  course  of  his  examination  he  was  allowed,  against  the  objec- 
tion of  the  defendant,  to  testify  as  to  a  conversation  had  by  him  with  Ward, 
touching  some  of  the  matters  involved  in  the  present  controversy.  The  objec- 
tion to  his  testifying  was  placed  upon  the  ground  that  Ward  was  dead  and 
that  he,  the  witness,  was  interested  in  the  issues  to  be  tried.  The  action  of  the 
circuit  court  in  permitting  the  witness  to  disclose  that  conversation  is  the  sub- 
ject of  one  of  the  assignments  of  error. 

Bv  section  858  of  the  Revised  Statutes  it  is  declared  that  "  in  the  courts  of 
the  United  States  no  witness  shall  be  excluded  in  any  action  on  account  of 
color,  or  in  any  civil  action  because  he  is  a  party  to  or  interested  in  the  issue 
tried;  pi^ovided^  that  in  actions  by  or  against  executors,  administrators  or 
guardians,  in  which  judgment  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transaction  with 
or  statement  by  the  testator,  intestate  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party,  or  required  to  testify  thereto  by  the  court.  In  all  other 
respects  the  laws  of  the  state  in  which  the  court  is  held  shall  be  the  rules  of 
decision  as  to  the  competency  of  witnesses  in  the  courts  of  the  United  States 
in  trials  at  common  law,  and  in  equity  and  admiralty." 

The  first  clause  of  this  section  is,  substantially,  in  the  words  of  the  proviso 
of  the  third  section  of  the  act  of  July  2,  1864,  making  appropriations  for  sun- 
dry civil  expenses  of  the  government.  13  Stat.,  351.  The  second  clause  is  in 
the  words  of  the  proviso  of  the  act  of  March  3, 18G5,  amending  the  third  section 
of  the  act  of  July  2,  1804  (id.,  533),  while  the  last  clause  is  founded  upon  the 
act  of  July  16,  1862.     12  id.,  588. 

§  3628.  Undei*  lievlsed  tSlaliites,  section  858,  di^erson  interested  in  the  issne^ 
but  not  a  party  to  the  suit,  is  a  competent  witness  a^aitist  an  executor  to  testify  to 
conversations  with  the  deceased. 

The  existing  statute  (R.  S.,  sec.  858)  seems  too  plain  to  require  construction. 
The  first  clause  of  that  section  shows  that  there  were  in  the  mind  of  congress 
two  classes  of  witnesses  —  those  who  were  parties  to  the  issue,  that  is,  parties 
to  the  record;  and  those  interested  in  the  issue  to  be  tried,  that  is,  those  who, 
although  not  parties  to  the  record,  held  such  relations  to  the  issue  that  they 
would  lose  or  gain  by  the  direct  legal  operation  and  effect  of  the  judgment. 
A  witness  may  be  interested  in  the  issue  without  being  a  party  thereto  —  a 
distinction  which  seems  to  have  been  recognized  in  all  the  statutes  to  which 
reference  has  been  made.  But  whetheV  a  party  to  or  only  interested  in  the 
issue,  the  witness  is  not  to  be  excluded  in  the  courts  of  the  United  Slates  upon 
either  ground,  except  that  in  actions  in  which  judgment  may  be  rendered  for 
or  against  an  executor,  administrator  or  guardian,  no  party  to  the  action  can 
testify  against  the  other  as  to  any  transaction  with  or  statement  by  the  testa- 
tx)r,  intestate  or  ward,  unless  called  to  testify  thereto  by  the  opposite  party,  or 
required  to  testify  thereto  by  the  court.     The  proviso  of  section  858  excludes 
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only  one  of  the  classes  described  in  its  first  clause  —  those  who  are,  technically, 
parties  to  the  issue  to  be  tried, —  and  wo  are  not  at  liberty  to  suppose  that  con- 
gress intended  the  word  "party,"  as  used  in  that  proviso,  to  include  both  those 
who,  according  to  the  established  rules  of  pleading  and  evidence,  are  parties 
to  the  issue,  and  those  who,  not  being  parties,  have  an  interest  in  the  result  of 
that  issue. 

§  3639.  The  statutes  of  a  state  are  not  a  rule  of  evidence  fo7' federal  courts  in 
cases  in  which  the  statutes  of  the  United  States  otherwise  provide. 

It  is,  however,  contended  by  the  learned  counsel  for  the  plaintiff  in  error, 
that,  by  the  laws  of  Illinois,  Sturgess  was  an  incompetent  witness  as  to  the 
matters  embraced  in  his  conversation  with  Ward,  and  that  the  circuit  court 
was  bound  to  follow  those  laws  as  interpreted  by  the  highest  court  of  the  state. 
It  is  quite  true  that  the  thirt\^-fourth  section  of  the  judiciary  act  of  1789  — 
preserved,  totldera  verbis,  in  section  721  of  the  present  revision  of  the  statutes  — 
has  been  construed  as  requiring  the  federal  courts,  in  all  civil  cases  at  common 
law,  not  within  the  exceptions  named,  to  observe,  as  rules  of  decision,  the  rules 
of  evidence  prescribed  by  the  laws  of  the  states  in  which  such  courts  respectively 
sit.  Vance  v.  Campbell,  1  Black,  427;  Wright  v.  Bales,  2  id.,  535;  M'Xiel  i'. 
Holbrook,  12  Pet.,  84;  Sims  v.  Hundley,  6  IIow.,  1;  Eyan  v.  Bindley,  1  Wall., 
66  (Appeals,  §§  555-56).  But  that  section  of  the  act  of  1789,  as  does  section 
721  of  the  Revised  Statutes,  expressly  excepts  from  its  operation  cases  "  where 
the  constitution,  treaties  or  statutes  of  the  United  States  otherwise  provide." 
We  have  seen  that  the  existing  statutes  of  the  United  States  do  "otherwise 
provide,"  in  that  they  forbid  the  exclusion  of  a  witness  upon  the  ground  that 
he  is  a  party  to,  or  interested  in,  the  issue,  in  any  civil  action  whatever  pending 
in  a  federal  court,  except  in  a  certain  class  of  actions,  which  do  not  embrace 
the  one  now  before  us.  "  In  all  other  respects,"  that  is,  in  all  cases  not  provided 
for  by  the  statutes  of  the  United  States,  the  laws  of  the  state,  in  which  the 
federal  court  sits,  constitute  rules  of  decision  as  to  the  competency  of  witnesses 
in  all  actions  at  common  law,  in  equity,  or  in  admiralty.  It  is  clear,  therefore, 
that  the  laws  of  Illinois  can  have  no  bearing  upon  a  case  which,  as  here,  is 
embraced,  or  has  been  provided  for,  by  the  federal  statute. 

§  3630.  An  instruction  to  the  jury  which  does  not  prejudice  a  party  cannot 
he  assigned  hy  him  for  error. 

But  little  need  be  said  concerning  the  remaining  assignments  of  error.  The 
one  which  relates  to  the  action  of  the  court  in  permitting  the  bank  to  show- 
that,  in  due  course  of  its  business,  notices  of  protest  would  have  been  forwarded 
by  mail  to  Ward,  had  they  been  received  from  the  notary,  would  have  deserved 
consideration,  but  for  the  fact,  which  appears  from  the  bill  of  exceptions,  that 
the  jury  were  informed  by  the  court,  in  its  charge,  that  if  the  liability  of  Ward, 
as  indorser,  depended  solely  upon  this  point,  they  would  be  instructed  that  the 
proof  of  such  notice  was  insulBBcient.  We  cannot  see,  therefore,  that  this 
evidence,  even  if  improperly  admitted,  injuriously  affected  the  plaintiff  in 

error. 

The  objection  to  the  admission  in  evidence  of  the  letter  of  Parsons,  cashier. 
to  Smith,  dated  December  11, 1873,  was  properly  overruled.  No  objection  was 
made  by  plaintiff  in  error  to  the  admission  of  the  letters  and  telegrams  of  priur 
dates.  The  particular  letter,  to  the  reading  of  which  objection  was  interposed, 
constituted  a  part  of  the  transactions  described  in  the  letters  and  telegrams  of 
previous  dates,  and  was  properly  admitted,  in  further  explanation  of  those 
transactions. 
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§  3631*  Particvlarity  of  stating  exceptions. 

The  only  other  assignments  of  error,  of  sufficient  importance  to  require  notice, 

relate  to  those  parts  of  the  charge  to  the  jury  to  which  exception  was  taken 

by  the  plaintiff  in  error.    In  each  sentence  or  paragraph  of  the  charge  to  which 

exception  was  especially  taken,  the  court  informed  the  jury  that  the  evidence 

tended  to  show  certain  facts  which  are  detailed  in  the  charge.     Tlie  point  is 

made  here  that  the  evidence  did  not  tend  to  show  any  such  state  of  facts  as 

the  charge  of  the  court  implied.     But  counsel  overlook,  or  fail  to  give  proper 

force  to,  the  circumstance  that  the  bill  of  exceptions,  not  purporting  to  contain 

all  the  evidence  adduced  before  the  jury,  itself  states  that  there  was  evidence 

tending  to  show  the  facts  set  forth  in  the  charge.    If,  upon  the  whole  evidence, 

the  plaintiff  in  error  was  entitled  to  a  peremptory  instruction  in  his  behalf, 

and  the  court  had  refused,  when  asked  to  give  such  an  instruction,  its  action 

could  not  be  reviewed  here,  except  upon  a  bill  of  exceptions  containing  all  the 

evidence.    And  so  if  there  was  no  evidence,  or  not  sufficient  evidence,  tending 

to  show  the  facts  recited  in  the  charge.    If  he  desired  the  court  to  give  any 

particular  propositions  of  law  to  the  jury,  so  much  of  the  evidence  as  is  necessary 

to  show  their  pertinency  ought  to  be  set  forth  in  the  bill  of  exceptions.    But 

no  propositions  of  law  were  submitted  by  him  to  the  court  to  be  given  to  the 

jury.     We  do  not  perceive  that  the  charge  is  in  conflict  with  the  evidence,  so 

far  as  it  is  detailed  in  the  bill  of  exceptions. 

Under  all  the  circumstances,  this  court  must  assume  that  there  was  evidence 
tending  to  show  the  facts  set  out  in  the  charge  to  the  jury.  And  so  construing 
the  bill  of  exceptions,  we  do  not  perceive  that  any  error  of  law  was  committed, 
and  the  judgment  is  therefore  affirmed. 

UNITED  STATES  r.  TEN  THOUSAND  CIGARS. 
(Circuit  Court  for  Iowa:  1  Woolworth,  128-127.    1867.) 

Opinion  by  Miller,  J. 

Statement  of  Factis. —  This  is  a  writ  of  error  to  the  district  court.  The 
property  which  is  the  subject  of  this  controversy  was  seized  for  a  violation  of 
the  internal  revenue  laws.  Robeson  Brothers  filed  their  claim  as  the  owners 
of  the  property,  denying  its  liability  to  condemnation.  In  the  course  of  the 
trial  the  claimants  offered  themselves  as  witnesses  in  their  own  behalf,  and 
were  admitted  against  the  objection  of  the  district  attorney.  The  ruling  of 
the  district  court  upon  this  objection  is  alleged  for  error,  and  pi%sents  the 
question  for  our  determination  here. 

§  3632.  iVb  witness  is  incompetent  in  any  civil  cause  in  the  federal  courts  8y 
reason  of  interest. 

The  proviso  to  the  third  section  of  the  act  of  July  2,  1804  (18  Stats,  at 
I^rge,  351),  declares  "  that  in  the  courts  of  the  United  States  there  shall  be 
no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil  actions  because 
he  is  a  party  to,  or  interested  in,  the  issue  tried." 

§  3638.  The  phrase  civil  actions^  when  opposed  to  criminal  proseeiitia?iS, 
includes  actions  at  law,  suits  in  equity,  admiralty^  and  other  judicial  contro- 
versies. 

This  enactment  was  intended  to  effect  in  the  federal  courts  the  same  change 
in  the  law  of  evidence  as  had  been  made  by  many  of  the  states,  namely,  to 
admit  the  testimony  of  witnesses  previously  incompetent  on  account  of  inter- 
est or  of  being  parties  to  the  suit.    The  phrase ''  civil  actions  "  includes  actions 
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at  law,  suits  in  chancery,  proceedings  in  admiralty,  and  all  other  judicial  con- 
troversies in  which  rights  of  property  are  involved,  whether  between  private 
parties  or  such  parties  and  the  government.  It  is  used  here  in  contradistinc- 
tion to  prosecutions  for  crime.  The  suit  before  us  is  a  civil  action  within  the 
meaning  of  the  statute.  It  is  prosecuted  according  to  the  usual  coarse  in  ad- 
miralty. It  is  an  inquiry  into  a  right  of  property.  The  provision  cited,  there- 
fore, will  allow  these  claimants  to  testify,  unless  it  has  been  repealed  or  modi- 
fied by  some  other  act  of  congress. 

§  3634.  No  act  will  he  Add  to  he  repealed  hy  implication  unless  the  implication^ 
is  irresistible. 

The  second  section  of  the  act  of  February  28,  18C5  (13  Stats,  at  Large,  442), 
enacts  that  "  any  officer  or  other  person  entitled  to  or  interested  in  a  part  or 
share  of  any  fine,  penalty  or  forfeiture  incurred  under  this  or  any  other  law 
of  the  United  States,  may  be  examined  as  a  witness  in  any  of  the  proceedings 
for  the  recovery  of  such  fine,  penalty  or  forfeiture  by  either  of  the  parties 
thereto,  and  such  examination  shall  not  deprive  such  witness  of  his  or  her 
share  or  interest  in  such  fine,  penalty  or  forfeiture."  And  by  the  ninth  section 
of  the  act  of  July  13, 1866  (14  Stats,  at  Large,  146),  it  is  provided  "  that  when- 
ever, in  any  civil  action  for  a  penalty,  the  informer  may  be  a  witness  for  the 
prosecution,  the  party  against  whom  such  penalty  is  claimed  may  be  and  shall 
be  admitted  as  a  witness  on  his  own  behalf." 

These  two  acts  confer  upon  a  claimant,  in  this  special  class  of  cases,  compe- 
tency to  testify.  It  is  urged  that  because  they  are  directed  to  such  cases  spe- 
cially they  should  be  held  to  operate  as  a  limitation  upon  the  previous  general 
provision  of  the  statute  —  that  is,  that  they  work  its  vepeai  pro  tofuto.  Of 
course,  if  it  were  not  for  the  general  enactment,  the  claimant  would  be  incom- 
petent, except  in  the  particular  event  mentioned  in  the  special  statute  for  that 
case.  The  common  law  rule  would  in  all  other  cases  obtain.  To  avoid  the 
general  statute,  and  continue  the  common  law  rule  as  operative,  we  must  hold 
that  the  later  provision  repealed  the  earlier  by  implication.  It  is  well  settled 
that  no  repeal  by  implication  will  be  allowed,  unless  it  be  a  necfessary  and 
irresistible  implication.  The  statutes  must  be  so  inconsistent  that,  if  the  later 
stands,  the  former  must  thereby  fall.  Such  is  not  the  case  with  those  before 
us.  The  act  of  1866  provides  that  a  certain  class  of  persons  may  be  witnesses 
in  a  given  contingency.  The  act  of  1864  says  that  such  persons  shall  be  wit- 
nesses without  regard  to  such  contingency.  They  are  not  necessarily  in 
conflict. 

The  truth  seems  to  be  that  the  provision  of  the  act  of  1866  was  introduced 
to  remove  the  supposed  advantage  given  to  the  informer  by  the  act  of  1865, 
in  ignorance  or  forgetfulness  of  the  more  general  enactment  of  1864.  It  is 
very  improbable  that  congress  intended  to  repeal  or  limit  the  effect  of  that 
act  by  others  looking  in  the  same  direction.  I  am,  therefore,  of  opinion  that 
the  act  of  1864  authorized  the  introduction  of  the  claimant  in  this  case  as  sl 
witness  in  his  own  behalf,  although  the  prosecutor  was  not  sworn ;  that  it  is  not 
repealed  or  modified  by  the  subsequent  acts  referred  to.  The  judgment  of  the 
district  court  is  affirmed. 
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BRADLEY  17.  UNITED  STATES. 
(14  Otto,  442,  448.    1881.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. — ^^In  this  suit  the  United  States  examined  witnesses 
directly  interested  against  Bradley,  who  excepted  to  the  admission  of  the  evi- 
dence. 

§  3635.  A  rule  of  evidence.    Interested  witness^  when  competent. 

Opinion  by  Waite,  0.  J. 

Section  1079  of  the  Ee vised  Statutes  provides  that  no  claimant  suing  the 
United  States  in  the  court  of  claims,  nor  any  person  from  or  through  whom 
such  claimant  derives  his  alleged  title,  claim  or  right,  nor  any  person  inter- 
ested in  any  such  title,  claim  or  right,  shall  be  a  competent  witness  in  support- 
ing the  same,  but  under  section  1080  the  United  States  may  make  a  claimant 
a  witness. 

"We  agree  with  the  court  below  that  this  does  not  prevent  the  United  States 
from  using  as  a  witness  to  defeat  the  claim  one  whose  interest  is  adverse  to 
the  claimant,  and  that,  too,  when  a  judgment  in  favor  of  the  United  States 
may  have  the  effect  of  establishing  the  right  of  the  witness  to  the  same  claim. 
The  objections  urged  against  the  competency  of  the  witness,  under  the  pro-  • 
visions  of  section  858  of  the  Revised  Statutes,  are  disposed  of  by  Potter  v. 
National  Bank,  102  U.  S.,  163  (§§  3628-31,  supra). 

Judgment  affirmed. 

UNITED  STATES  v.  CLARK. 
(6  Otto,  87-50.    1877.) 

Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  This  is  an  appeal  from  the  court  of  claims,  and  very 
few  cases  involving  no  larger  sum  of  money  have  given  us  more  trouble.  It 
was  before  us  at  the  last  term,  and  is  reported.  94  U.  S.,  73.  Upon  an  exam- 
ination of  the  record,  after  the  case  had  been  submitted  to  us,  it  was  discov- 
ered that  on  an  essential  fact  in  issue  the  court  of  claims  had  made  no  finding, 
but  had  sent  us  the  evidence  on  that  point.  The  judgment  was  therefore  re- 
versed, on  the  ground  that  there  was  no  sufficient  finding  of  the  facts  on  which , 
to  render  a  judgment,  and  the  cause  was  remitted  to  that  court  for  further 
proceedings.  The  court  of  claims  has  now  found,  with  sufficient  distinctnesSi 
the  existence  of  the  fact  required ;  but  it  still  sends  to  us,  with  the  record,  the 
evidence  on  which  it  so  found.  It  is  this  which  produces  the  embarrassment, 
as  we  shall  presently  see. 

The  suit  is  brought  by  Clark,  under  the  act  of  May  9, 1866  (14  Stat.,  44; 
Kev.  Stat.,  sees.  1059, 1062),  which  authorizes  the  court  of  claims  to  hear  and 
determine  the  claim  of  any  disbursing  officer  for  relief  from  responsibility  on 
account  of  capture  or  other  loss  of  funds  while  in  the  line  of  his  duty,  and  for 
which  such  ofHcer  was  and  is  held  responsible;  and,  in  case  the  loss  has  been 
found  to  be  without  fault  or  negligence  on  the  part  of  such  officer,  to  make  a 
decree  setting  forth  the  amount  thereof,  which  shall  be  allowed  as  a  credit  by 
the  accounting  officers  of  the  treasury  in  the  settlement  of  his  accounts. 

The  court  of  claims  finds  that  the  claimant  lost  by  robbery,  while  in  the 
line  of  his  duty  as  assistant  pay-master  in  the  army,  at  Franklin,  Texas,  on 
the  6th  day  of  April,  1865,  a  package  of  government  funds ;  that  the  package 
was  in  his  official  safe  at  his  quarters,  and  the  loss  was  without  fault  or  neglect 
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on  his  part.  The  fifth  finding  of  the  court,  and  the  one  which  was  made  to 
supply  the  defect  found  in  the  case  when  it  was  here  before,  is  as  follows :  ''  Thj 
package  of  government  funds  which  the  claimant  lost  by  robbery,  as  above 
stated,  contained  the  sum  of  $15,979.87." 

If  this  were  all,  there  would  be  no  difficulty  in  holding  that  these  findings 
sufficiently  established  all  that  is  necessary  to  support  the  decree  in  favor  of 
the  claimant  for  a  credit  of  that  sum  in  his  account  with  the  government. 
But  the  court  of  claims  has  mingled  with,  and  made  a  part  of  its  finding  of 
facts,  and  sent  here  as  part  of  the  record,  the  proceedings  of  a  court-martial 
which  tried  and  convicted  Thomas  Boylan  and  Louis  Morales  of  committing 
the  robbery  by  which  the  money  was  lost.  It  sufiiciently  appears  that  the 
only  evidence  on  which  the  court  of  claims  made  its  fifth  finding,  namely,  the 
amount  of  the  money  which  was  in  the  government  package  so  lost,  was 
the  record  of  the  court-martial,  and  that  claimant  there  testified  to  the  amount 
of  the  loss.  Also,  that  he  was  of  good  character,  personally  and  officially ; 
had  always  kept  regular  and  exact  account  of  the  funds  in  his  official  custody ; 
made  due  returns  in  regard  to  them,  and  properly  accounted  therefor.  And 
that  he  immediately  reported  to  his  superior  officer  that  the  funds  in  that  safe 
were  $15,979.87,  which  was  the  amount  of  the  loss  appearing  in  his  official 
reports,  and  charged  against  him  as  a  deficiency  on  the  final  revision  and  set- 
tlement of  his  accounts  by  the  accounting  officers  of  the  treasury. 

§  3636.  If  there  he  in  t/ie  record  of  the  court  of  claims  no  sufficient  evidence 
to  support  its  finding^  the  judginent  must  he  reversed. 

It  is  clear  that  upon  this  testimony  alone  the  court  of  claims  fixed  the  sum 
lost  by  claimant.  We  are  asked  by  the  counsel  for  the  government  to  bold 
that  it  is  not  competent  evidence  to  establish  that  fact.  It  is  manifest  that, 
before  we  can  do  this,  we  must  also  hold  that,  where  that  court  has  found  in 
due  form,  and  presented  to  us  one  of  those  ultimate  faots  which  it  is  required 
to  find,  and  which  is  necessary  to  its  judgment,  and  has  at  the  same  time  pre- 
sented as  part  of  its  finding  all  the  evidence  on  which  that  fact  was  found,  we 
can  look  at  both  findings  to  see  whether  that  evidence  was  competent  proof 
of  that  fact.  This  is  precisely  what  was  done  in  Moore  v.  United  States,  91 
U.  S.,  270  (§§  2191-92,  sujyra). 

Counsel  for  the  United  States  insist  that  a  party  in  the  court  of  claims  has 
a  right  to  bring  before  this  court  for  review  any  and  every  ruling  of  the  court 
of  claims  upon  the  admission  or  the  rejection  of  evidence,  and  also  its  weight 
and  eflFect  upon  the  case.  The  question  thus  presented  is  one  of  much  per- 
plexity, and  involves  the  right  to  a  bill  of  exceptions  in  a  court  which  sits 
without  a  jury,  where  the  evidence  is  all  in  writing,  and  whose  judgments  we 
have,  by  our  rules,  sought  to  make  final  as  to  all  the  facts  in  the  case. 

We  do  not  propose  here  to  enter  this  field  of  inquiry  further  than  this  case 
requires.  And  we  think  it  does  require  us  not  to  weigh  the  evidence,  nor  to 
decide  whether  the  court  below  was  bound  to  note  the  exception  prayed  by 
counsel,  or  even  to  include  in  their  findings  the  matters  of  evidence  we  have 
above  stated.  But  we  are  of  opinion  that,  when  that  court  has  presented 
as  part  of  their  findings  what  they  show  to  be  all  the  testimony  on  which  they 
base  one  of  the  essential,  ultimate  facts,  which  they  have  also  found,  and  on 
which  their  judgment  rests,  we  must,  if  that  testimony  is  not  competent  evi- 
dence of  that  fact,  reverse  the  judgment  for  that  reason.  For  here  is,  in  the 
very  findings  of  the  court  made  to  support  its  judgment,  the  evidence  that 
in  law  that  judgment  is  wrong.     And  this   not  on  the  weight  or  balance  of 
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testimony,  nor  on  any  partial  view  of  whether  a  particular  piece  of  testimony 
is  admissible,  but  whether,  upon  the  whole  of  the  testimony  as  presented  by 
the  court  itself,  there  is  any  evidence  to  support  its  verdict;  that  is,  its  finding 
of  the  ultimate  fact  in  question. 

§  3637.  A  record  of  a  court-inartial  is  incompetent  to  prove  facts  in  the  court 
of  claims. 

Entering  upon  the  inquiry  whether  there  is  here  any  evidence  on  which  the 
court  could  have  found  the  amount  of  the  loss  by  the  robbery,  it  seems  too 
plain  for  argument  that  the  record  of  the  court-martial  is  wholly  incompetent. 
1.  Clark  was  no  party  to  that  proceeding,  and  is  not,  therefore,  bound  by  it? 
findings;  and,  by  a  well-known  rule,  there  is  no  mutuality,  and  therefore  i 
cannot  bind  the  United  States.  2.  The  amount  of  the  robbery  was  in  no  wa} 
an  essential  issue  in  the  trial  of  the  robbers.  3.  And  it  mav  well  be  doubted 
whether  a  criminal  proceeding  in  a  military  court  can  be  used  to  establish  any 
collateral  fact  in  a  civil  proceeding  in  another  court.  Nor  can  the  evidence 
of  a  witness  in  that  case  be  competent  to  establish  a  fact  in  another  case  with- 
out some  reason,  such  as  his  death  or  insanity  since  it  was  given.  We  will 
recur  to  this  point  presently. 

Was  the  good  character  of  the  claimant,  the  regularity  of  his  accounts,  and 
the  prompt  report  of  the  loss  and  its  amount,  competent  evidence  to  establish 
that  amount?  "fhe  only  thing  m  all  this  which  could  have  any  tendency  to 
prove  the  sum  lost  is  the  report  of  its  loss.  This  is  but  the  testimony  of  the 
party  claimant,  and  testimony  not  under  oath.  If  he  is  incompetent  as  a 
witness,  this  less  direct  mode  of  testifying  must  also  be  excluded.  If  he  is 
competent,  and  had  been  introduced  on  the  stand,  this  fact  might  be  used  as 
corit)borative  evidence.  But  while  he  is  alive  and  competent,  it  must  be  ex- 
cluded as  primary  or  independent  evidence;  because  there  is  better  evidence 
in  the  sworn  statement  of  the  party  himself,  produced  on  the  stand  and  sub- 
ject to  cross-examination. 

§  36l{8.  At  comjnon  law  tlui  owner  of  a  lost  package  is  competent  to  prove  its 
contentSy  and  for  that  purpose  only. 

It  is  obvious,  however,  that  the  court  or  the  counsel  were  laboring  under 
the  conviction  that  claimant  was  not  a  competent  witness,  and  were  struggling 
to  find  other  evidence  of  a  fact  which  was  known  to  him  alone.  In  this  we 
think  they  were  mistaken,  and  that  for  the  purpose  of  proving  the  contents  of 
the  stolen  package,  and  for  that  purpose  alone,  he  was  competent. 

We  are  of  opinion  that,  by  the  rules  of  evidence  derived  from  the  common 
law,  as  it  is  understood  in  the  United  States,  whenever  it  becomes  important 
to  ascertain  the  contents  of  a  box,  trunk  or  package  which  has  been  lost  of 
destroyed,  under  circumstances  that  make  some  one  liable  in  a  court  of  justice 
for  the  loss,  and  the  loss  and  the  liability  are  established  by  other  testimony, 
the  owner  or  party  interested  in  the  loss,  though  he  may  be  a  party  to  the  suit, 
is  a  competent  witness  to  prove  the  contents  so  lost  or  destroyed.  1  Greenl. 
Ev.,  §g  348-350,  and  notes. 

This  is  one  of  those  exceptions  to  the  rigorous  rule  of  the  common  law  ex- 
cluding parties  and  persons  having  an  interest  in  the  result  of  the  suit  from 
becoming  witnesses  in  their  own  behalf,  which  has  been  engrafted  upon  that 
system.  It  is  founded  in  the  necessity  of  permitting  the  only  party  who 
knows  the  matter  to  be  proved  to  testify,  in  order  to  prevent  an  absolute  fail- 
ure of  justice,  where  his  right  to  relief  has  been  established  by  other  evidence. 
We  are  aware  that  there  is  a  conflict  of  authority  on  this  point,  but  we  believe 
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the  preponderance  is  in  favor  of  the  proposition  we  have  stated ;  and  looking 
at  it  as  a  matter  of  principle,  in  the  light  of  the  progress  of  legislation  and 
judicial  decision,  in  the  direction  of  more  libeml  rules  of  evidence,  we  have  no 
hesitation  in  adopting  it,  in  the  absence  of  legislation  by  congress  on  the  subject. 

But  there  is  legislation  by  congress,  and  it  is  doubtless  to  be  attributed  to 
this  that  Mr.  Clark  was  not  called  to  prove  the  contents  of  the  lost  package. 
Section  858  of  the  Ee vised  Statutes,  originally  enacted  July  2,  1864,  declares 
that  "  in  the  courts  of  the  United  States  no  witness  shall  be  excluded  in  any 
action  on  account  of  color,  or  in  any  civil  action  because  he  is  a  party  to  or 
interested  in  the  issue  tried."  This  was  a  complete  abolition  of  the  rule  of 
exclusion  under  the  common  law  in  all  the  courts  of  the  United  States,  and 
under  it  the  claimant  would  have  been  competent  to  prove  not  only  the  con- 
tents of  a  lost  package,  but  every  other  fact  necessary  to  establish  his  claim  or 
title  to  the  relief  sought  by  the  suit. 

§  3639.  The  act  of  congress  of  June  25,  1868  {Rev.  Stat.,  sec.  1079),  did  not 
abrogate  the  common  law  rule  that  an  oioncr  of  a  lost  package  was  a  competent 
party  to  prove  its  contents. 

Four  years  later,  however,  congress  became  dissatisfied  with  this  departure 
from  the  old  rule  of  evidence  as  it  applied  to  suits  in  the  court  of  claims,  and 
by  the  act  of  June  25,  1868  (Rev.  Stat.,  sec.  1079),  intended  to  restore  it.  It 
is  there  enacted  that  "  no  claimant,  nor  any  person  from  or  through  whom 
any  such  claimant  derives  his  title,  claim  or  right  against  the  United  States, 
nor  any  person  interested  in  any  such  title,  claim  or  right,  shall  be  a  compe- 
tent witness  in  the  court  of  claims  in  supporting  the  same;  and  no  testimony 
given  by  such  claimant  or  person  shall  be  used,  except  as  provided  in  the  next 
section."  The  next  section  provides  for  the  examination  of  such  parties  at 
the  instance  of  the  government  counsel. 

It  can  hardly  be  supposed  that  congress  intended  to  do  more  in  this  last 
statute  than  to  restore  the  common  law  rule  of  exclusion  as  it  stood  before 
the  passage  of  the  act  of  1864.  There  is  nothing  in  the  language  of  the  act 
of  1868,  nor  in  the  purpose  to  be  subserved,  which  required  more;  and  in  this 
respect  the  later  act  was  limited  to  the  court  of  claims,  leaving  the  more  pro- 
gressive rule  of  1801:  to  its  full  operation  in  all  other  courts.  The  peculiar 
form  of  expression  of  the  act  of  1868,  so  far  from  militating  against  this 
view,  rather  tends  to  confirm  it.  The  parties  are  excluded  from  being  wit- 
nesses in  support  of  the  title,  claim  or  right  asserted  in  the  suit,  and  no  testi- 
mony given  by  them  —  that  is,  no  testimony  given  elsewhere  on  those  points  — 
shall  be  used.  But  it  is  not  inconsistent  with  this  view,  that,  if  the  title  or 
right  of  the  claimant  to  relief  is  established  by  other  evidence,  he  may  be 
competent  to  prove,  as  under  the  common  law  rule,  the  contents  of  the  pack- 
age in  regard  to  which  his  right,  title  and  claim  to  relief  has  already  been 
established.  We  are  of  opinion,  therefore,  that  for  this  purpose  the  claimant 
was  a  competent  witness,  and  that  his  testimony  was  thcf  best  to  be  had,  since 
the  court  finds  that  he  kept  no  clerk  or  assistant  who  might  know  the  neces- 
sar^'•  facts. 

It  follows,  that,  since  there  was  no  competent  evidence  before  the  court  of 
claims,  as  shown  by  their  own  finding,  of  the  contents  or  amount  of  the  lost 
package,  their  finding  on  that  subject  was  erroneous,  and  the  case  must  be  re- 
turned for  a  new  trial.  But  as  all  the  other  facts  necessary  to  a  judgment 
have  been  found,  and  are  without  error  in  the  finding,  the  new  trial  or  hear- 
ing will  be  limited  to  the  question  of  the  contents  of  the  lost  package, 
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§  3640.  Where  a  suit  is  brought  in  the  court  of  claims  upon  a  claim  that  is  in, 
'sulstance  a  defense  against  a  demand  thM  inight  he  made  hy  the  United  States^ 
the  statute  of  limitations  of  tlie  court  of  dawns  does  not  apply. 

As  the  case  has  now  been  twice  before  us,  and  as  counsel  for  the  United 
States  h^  insisted  on  a  plea  of  the  statute  of  limitations,  we  must  dispose  of 
that  now.  "  Every  claim  against  the  United  States,  cognizable  in  the  court  of 
claims,  shall  be  forever  barred,  unless  the  petition  is  filed  .  .  .  within  six 
years  after  the  claim  first  accrues."  K.  S.,  sec.  1069.  The  petition  of  plaintiff 
in  this  suit  does  not,  in  the  just  sense  of  the  word,  set  forth  a  claim  against 
the  United  States.  It  sets  up  a  defense  to  a  claim  of  the  United  States  against 
the  plaintiff.  The  court  of  claims  finds  that  plaintiff  is  now  sued  in  another 
court  by  the  United  States  for  the  sum  in  controversy  here. 

The  plaintiff  asks,  and  by  the  very  terms  of  the  statute  under  which  thd 
court  of  claims  acts  can  obtain,  no  judgment  for  money  against  the  United 
States,  nor  fix  any  liability  on  the  government  to  pay  him  anything.  By  a 
very  curious  provision,  the  court  of  claims  is  authorized  to  establish  for  him  a 
defense  to  a  claim,  which  claim  the  government  can  only  establish  judicially 
in  some  other  court.  If  that  court  could  entertain  jurisdiction  of  this  matter 
when  offered  as  a  defense,  it  is  very  clear  that  the  statute  of  limitations  would 
be  no  bar  to  such  defense  there.  Why  should  it  be  here?  We  think  it  is  a 
principle  of  general  application,  that  so  long  as  a  party  who  has  a  cause  of 
action  delays  to  enforce  it  in  a  legal  tribunal,  so  long  will  any  legal  defense  to 
that  action  be  protected  from  the  bar  of  the  lapse  of  time,  provided  it  is  not 
a  cross-demand  in  the  nature  of  an  independent  cause  of  action.  But  if  we 
are  mistaken  in  this,  it  is  clear  that,  until  the  accounting  officers  of  the  treasury 
had  refused  to  recognize  the  sum  lost  as  a  valid  credit  in  the  settlement  of  his 
accounts,  there  was  no  occasion  to  apply  to  the  court  of  claims;  and  the  stat- 
ute, if  applicable  to  this  class  of  cases  at  all,  did  not  begin  to  run  until  then. 
In  the  language  of  the  statute,  the  officer  is  not  held  responsible  for  this 
amount  until  the  accounting  officers  reject  it  as  a  credit,  and  it  is  only  when 
he  has  been  or  is  so  held  that  he  is  authorized  to  sue  in  the  court  of  claims  to 
establish  his  defense.  Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Mb.  Justice  Haklan  dissented  (Justices  Cliffobd,  Swayne  and  Strong  con- 
curring), holding  that  the  owner  of  a  lost  package  is  not  a  competent  witness 
in  the  court  of  claims  to  prove  its  contents,  and,  also,  on  the  question  of  limit- 
ations. 

PAGE  V.  BURNSTINR 
(12  Otto.  664-672.     1880.) 

Opinion  by  Mr.  Justice  Harlan. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  supreme  court 
of  the  District  of  Columbia,  dismissing  a  bill,  filed  by  the  personal  representa- 
tive of  Kobert  C.  Page,  for  the  purpose  of  securing  for  the  estate  of  the  de- 
cedent the  benefit  of  a  policy  upon  his  life  for  $3,000,  issued  November  22, 
1866,  by  the  American  Life  Insurance  Company  of  Philadelphia.  The  bill 
conceded  that  the  defendant  Burnstine  had  an  interest  in  the  policy  to  the  ex- 
tent of  any  loans  of  money  by  him  to  the  assirred,  and  prayed  an  account  for 
the  ascertainment  of  such  sums.  The  defendant  resisted  the  relief  asked,  upon 
the  ground  that,  at  the  death  of  the  assured,  he  was  the  absolute  owner,  by 
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assignment  of  the  policy,  and,  as  such,  entitled  to  receive,  to  his  own  use,  the 

entire  sura  which  might  be  realized  thereon.    The  amount  due  on  the  policy, 

$2,676.33,  was  paid  by  the  company  into  court,  to  abide  the  result  of  this  suit. 

Among  the  depositions  taken  in  the  case  was  that  of  Burnstine.    He  testified 

in  reference  to  the  alleged  loans  by  him  to  Page  and  the  several  assignments 

which  he  claims  were  executed  to  him  by  the  assured. 

§  3641.   U aider  sections  858^  876  and  877^  Revised  Statutes^  a  party  to  a  mit 

cannot^  in  the  courts  of  the  District  of  Columbiay  testify  against  executors^  guard- 

ianSj  etc.^  as  to  transactions  or  conversations  with  the  deoeasedj  unless  called  by 

the  opposite  side. 

The  preliminary  question  for  our  consideration  is  whether  Burnstine,  on  bis 

own  motion,  can  testify  as  a  witness  in  the  cause.  The  contention  of  the 
appellant  is,  that  no  party  to  an  action,  by  or  against  a  personal  representa- 
tive, can  testify  against  his  adversary  as  to  any  transaction  with,  or  statement 
by,  the  deceased,  unless  called  to  testify  thereto  by  the  opposite  party,  or  re- 
quired to  testify  thereto  by  the  court.  R.  S.,  sec.  858.  This  rule,  it  is  claimed, 
applies  to  the  courts  of  the  District  of  Columbia,  as  fully  as  to  the  circuit  and 
district  courts  of  the  United  States.  The  contention  of  the  appellee  is,  that 
his  competency  is  to  be  determined  by  sections  876  and  877  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia.  These  positions  require  careful 
consideration;  and  it  is  essential  to  a  clear  understanding  of  the  question,  thus 
presented,  to  ascertain  the  history  of  the  several  provisions  now  incorporated 
as  well  in  the  Revised  Statutes  of  the  United  States  as  in  the  Revised  Statutes 
relating  to  the  District  of  Columbia,  upon  the  subject  of  the  competency  of 
witnesses  in  courts  of  justice. 

To  the  third  section  of  an  act,  approved  July  2,  1864,  making  appropria- 
tions for  sundry  civil  expenses  of  the  government  for  the  fiscal  year  ending 
June  30,  1865,  a  proviso  is  annexed,  *'that  in  the  courts  of  the  United  States 
there  shall  be  no  exclusion  of  any  witness  on  account  of  color,  nor  in  civil 
actions  because  he  is  a  party  to,  or  interested  in,  the  issue  tried.''  13  Stat., 
351. 

An  act,  approved  on  the  same  day,  July  2,  1864,  entitled  ''  An  act  relating 
to  the  law  of  evidence  in  the  District  of  Columbia,"  provides  ^'  that  on  the 
trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit^  action,  or  other  proceeding  in  any  court  of  justice  in  the 
District  of  Columbia,  or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence  within  said  District, 
the  parties  thereto,  and  the  persons  in  whose  behalf  any  such  action  or  other 
proceeding  may  be  brought  or  defended,  and  any  and  all  persons  interested  in 
the  same,  shall,  except  as  hereinafter  excepted,  be  competent  and  compellable 
to  give  evidence,  either  viva  voce  or  by  deposition,  according  to  the  practice  of 
the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  action  or  other 
proceeding:  Provided^  that  nothing  herein  contained  shall  render  any  person 
who  is  charged  with  any  offense  in  any  criminal  proceeding  competent  or  com- 
pellable to  give  evidence  for  or  against  himself  or  herself,  or  shall  render  any 
person  compellable  to  answer  any  question  tending  to  criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  competent  or 
compellable  to  give  evidence  for  or  against  her  husband,  or  in  an\'^  proceeding 
instituted  in  consequence  of  adultery;  nor  shall  any  husband  be  compellable 
to  disclose  any  communication  made  to  him  by  his  wife  during  the  marTiagi\ 
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nor  shall  any  wife  be  compellable  to  disclose  any  communication  made  to  her 
by  her  husband  during  the  marriage."     13  Stat..  374. 

On  the  3d  of  March,  1865,  congress  passed  another  act  upon  the  subject  of 
the  competency  of  witnesses,  entitled  "  An  act  to  amend  the  third  section  of 
an  act  entitled  'An  act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  year  ending  the  30th  day  of  June,  1865,  and  for  other 
purposes,'  so  far  as  the  same  relates  to  witnesses  in  the  courts  of  the  United 
States."  The  act  declares  that  said  third  section  of  the  appropriation  act  of 
July  2,  1864,  *'  be,  and  the  same  hereby  is,  amended  by  adding  thereto  the  fol- 
lowing proviso:  Provided^  further^  that  in  actions  by  or  against  executors, 
administrators  or  guardians,  in  which  judgment  ma\'  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto  by  the 
court."     Id.,  533. 

There  is  still  another  act  which  has  an  important  bearing  upon  the  question 
before  us.  We  allude  to  that  ]X)rtion  of  section  34  of  the  act  of  February 
21,  1871,  creating  a  government  for  the  District  of  Columbia,  which  declares 
that  "the  constitution,  and  all  the  laws  of  the  United  States  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect  within  the  said  Dis- 
trict of  Columbia  as  elsewhere  within  the  United  States."  16  id.,  426.  This 
provision  was  not  affected  by  the  subsequent  displacement  of  the  District  gov- 
ernment organized  under  that  act.  Thus  stood  the  law  up  to  the  date  when 
the  two  revisions  —  one  the  Revised  Statutes  of  the  United  States,  and  the 
other  the  Revised  Statutes  relating  to  the  District  of  Columbia — went  into 
operation. 

If  it  be  true,  as  argued,  that  the  supreme  court  of  the  District  of  Columbia, 
although  organized  under  and  by  authority  of  the  United  States,  and  possess- 
ing the  same  powers  and  jurisdiction  as  the  circuit  courts  of  the  United  States 
(12  Stat.,  763;  Rev.  Stat.  Dist.  Col.,  sec.  760),  was  not  intended  to  be  embraced 
by  the  proviso  to  the  third  section  of  the  appropriation  act  of  July  2,  1864, 
and  if,  as  may  be  further  argued,  the  act  of  March  3,  1865,  being,  in  terms, 
amendatory  only  of  that  section,  was  not  intended  to  modify  the  special  act 
of  the  latter  date  relating  to  this  District,  it  is,  nevertheless,  quite  clear  that, 
from  and  after  the  passage  of  the  act  of  February  21,  1871,  if  not  before,  the 
act  of  March  3,  1865,  became  a  part  of  the  law  of  evidence  in  this  District. 
The  legal  effect  of  the  declaration  that  all  the  laws  of  the  United  States,  not 
locally  inapplicable,  should  have  the  same  force  and  eflFect  within  this  District  as 
elsewhere  within  the  United  States,  was  to  import  into,  or  add  to,  the  special 
act  of  July  2, 1864,  relating  to  the  law  of  evidence  in  the  District,  the  exception 
created  by  the  act  of  March  3,  1865,  to  the  general  statutory  rule  excluding 
parties  as  witnesses.  This  is  manifestly  so  unless  it  be  that  a  statute  affecting 
the  competency  of  p«Trties  as  witnesses  m  actions  by  or  against  personal  rep- 
resentatives or  guardians  in  which  judgment  may  be  rendered  for  or  against 
them  is  "  locally  inapplicable  "  to  this  District.  But  such  a  position  cannot 
be  maintained  consistentlv  with  sound  reason.  The  same  considerations  of 
public  policy  which  would  require  the  enforcement  of  such  a  statute  as  that 
of  March  3,  1865,  in  the  circuit  and  district  courts  of  the  United  States,  with- 
out regard  to  the  laws  of  the  respective  states  on  the  same  subject,  would  sug- 
♦i^est  its  application  in  the  administration  of  justice  in  the  courts  of  this  District. 
Congress  no  doubt  felt  that  the  general  rule  permitting  parties  to  testify  on 
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their  own  motion  put  the  representatives  of  deceased  persons  at  a  great  dis- 
advantage if  those  proceeding  against  them  by  suit  could,  on  their  own  mo- 
tion, testify  as  to  transactions  with,  or  statements  by,  the  decedent.  To 
remedy  that  evil  the  act  of  March  3,  1S65,  was  passed,  and  it  should  not  be 
held  locally  inapplicable  to  this  District  simply  because  it  enlarges  the  excep- 
tions to  the  general  rule  established  by  the  special  act  of  July  2,  1S64. 

§  3i)42«    W/ieji  a  teri^iiorial  legislature^  under  power  of  act  of  congress^  enmtn 
law8^  general  laws  of  congress  ou'the  same  subject  will  not  supersede  them. 

These  views  do  not  at  all  conflict  with  the  previous  decisions  of  this  court, 
holding  that  certain  provisions  of  the  General  Statutes  of  the  United  States 
relating  to  the  practice  and  proceedings  in  the  ''courts  of  the  Unit<id  States'' 
are  locally  inapplicable  to  territorial  courts.  Those  decisions,  it  will  be  seen, 
proceeded  upon  the  ground,  mainly,  that  the  legislatures  of  the  territories  re- 
ferred to,  in  the  exercise  of  power  expressly  conferred  by  congress,  had 
enacted  laws  covering  the  same  subjects  as  those  to  which  the  General  Stat- 
utes of  the  United  States  referred.  It  was,  therefore,  ruled  that  the  territorial 
enactments  regulating  the  practice  and  proceedings  of  territorial  courts  were 
not  displaced  or  superseded  by  general  statutes  upon  the  same  subject  passed 
by  congress  in  reference  to  "  courts  of  the  United  States."  Clinton  ^^  Engle- 
brecht,  13  WaU.,  434;  Hornbuckle  v.  Toombs,  18  id.,  648;  Good  v,  Martin,  95 
U.  S.,  90  (Bills  and  Notes,  §§  541-49).  No  such  state  of  case  exists  here. 
The  reasons  assigned  for  the  conclusion  reached  in  those  cases  have  no  appU- 
cation  to  the  question  before  us. 

Such  being  the  law  when  the  Revised  Statutes  of  the  United  States  and  the 
Revised  Statutes  relating  to  the  District  of  Columbia  went  into  operation 
(which  was  on  the  same  day),  we  are  to  inquire  whether  congress  by  those 
revisions  made, 'or  intended  to  make,  any  change  in  the  particular  rule  of  evi- 
dence now  under  examination.     We  are  of  opinion  that  no  alteration  of  the 
previous  law  was  made  or  intended.     The  special  act  of  July  2, 1864,  relating 
to  the  law  of  evidence  in  this  District  is  reproduced,  ipsissijnis  verbis,  in  two 
paragraphs,  constituting  sections  876  and  877  of  the  District  revision;  the  act 
of  July  16,  1862  (12  Stat.,  588,  589),  the  third  section  of  the  appropriation  act 
of  July  2,  1864,  and  the  act  of  March  3,  1865,  are  consolidated  into  one  para- 
graph, and,  without  the  slightest  material  change  of  language,  constitute  sec- 
tion 858  of  the  Revised  Statutes  of  the  United  States;  and  the  provision 
already  quoted  from  the  act  of  February  21,  1871,  is  reproduced  in  section  93 
of  the  District  revision.     If  we  consulted  alone  sections  876  and  877  of  the 
Revised  Statutes  relating  to  the  District,  we  should  perhaps  be  constrained  to 
hold  that,  in  the  courts  of  the  DhiriGt^  parties  could,  upon  their  own  motion, 
testify  as  well  in  actions  by  or  against  personal  representatives  as  in  any  other 
action.     But  we  cannot  overlook  the  fact  that,  in  the  revisions,  the  language 
of  the  previous  statutes  has  undergone  no  change  whatever.    We  should  not, 
therefore,  permit  the  mere  collocation  or  rearrangement  of  the  previous  stat- 
utes in  the  new  revisions,  adopted  on  the  same  day,  to  operate  to  change  the 
law,  and  thereby  defeat  the  will  of  congress.    R.  S.  Dist.  Col.,  sec.  1296 ;  R.  S., 
sec.  5600. 

For  these  reasons,  we  are  of  opinion  that  Bumstine  could  not,  on  his  own 
motion,  testify  as  to  any  transaction  with  or  statement  by  the  decedent  Page. 
His  deposition  as  to  such  transactions  and  statements  must  be  excluded  from 
consideration. 
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§  3643.  Where  the  evidence  shows  that  tJte  parties  intended  an  assignment  of 
a  policy  of  life  insurance  as  a  security  for  a  loan^  the  validity  of  siich  assign- 
ment  as  an  absolute  transfer  wUl  not  he  considered. 

Upon  the  merits  of  the  case  we  waive  any  consideration  of  the  question 
suggested  in  oral  argument,  as  to  whether  Burnstine,  consistently  with  public 
policy,  could  acquire  by  assignment  any  interest  in  the  insurance  upon  the 
life  of  Page,  beyond  such  amount  as  the  latter  actually  owed  him  at  the  time 
of  his  death.  No  such  question  is  raised  in  the  pleadings,  nor  was  it  suggested 
or  considered  in  the  couft  below.  We  pass  it  b}'  for  the  additional  reason  that 
its  determination  is  unnecessary  in  the  view  which  the  court  takes  of  this  case. 

The  transactions  between  Page  and  Burnstine  had  their  origin,  it  is  conceded, 
in  a  loan  of  money  by  the  latter  to  the  former.  To  secure  that  loan  an  as- 
signment was  made  of  Page's  interest  in  the  policy  to  the  extent  of  the  sura 
borrowed.  Each  subsequent  assignment  shows  upon  its  face  a  similar  arrange- 
ment, until  that  of  January  7,  1873,  was  executed.  The  latter  assignment,  by 
itself,  imports  an  absolute  transfer  to  Burnstine  of  all  the  right,  title  and  in- 
terest of  the  assured  in  the  policy,  and  to  the  payments  made  therefor,  and  all 
benefit  and  advantage  to  be  derived  therefrom.  But  the  circumstances  dis- 
closed in  the  record  indicate,  with  reasonable  certainty,  that  the  real  and  only 
object  of  the  execution  of  the  assignment  of  January  7,  1873,  was  to  invest 
Burnstine  with  the  entire  control  of  the  policy,  to  the  end  that,  thereafter,  the 
company  might  deal  directly  with  him,  and,  upon  the  death  of  the  assured, 
that  he  might  be  invested  with  full  authority  to  receive  the  proceeds  of  the 
policy,  and  apply  them  in  the  repayment  of  such  sum  or  sums  as  he  had 
loaned  to  Page  upon  the  security  of  the  policy.  In  other  words,  the  last  as- 
signment may  be  construed  as  simply  appointing  Burnstine,  upon  the  death  of 
the  assured,  to  receive  from  the  company  such  sum  as  would  then  be  due  on 
the  policy,  and,  after  reimbursing  himself  to  the  extent  of  his  loans  to  Page, 
to  pay  the  balance  to  the  persons  entitled  thereto.  A  diflferent  construction 
of  that  instrument  would  place  Burnstine  in  the  position  of  being  pecuniarily 
interested  in  the  death  of  Page.  Unless  compelled  to  do  so,  we  should  not 
suppose  that  he  had  any  desire  or  purpose  to  speculate  upon  the  life  of  Page, 
or  to  do  more  than  secure  the  repayment  of  the  money  actually  loaned  by  him 
to  the  assured. 

This  construction  of  the  assignment  of  January  7, 1873,  is  fortified  by  other 
evidence.  Cross,  the  local  agent  at  Washington  of  the  insurance  company, 
drew  the  assignment.  In  his  deposition,  taken  by  the  defendant,  he  testifies 
that  Page  admitted,  about  December,  1871,  his  inability  to  keep  up  the  pre- 
miums. Burnstine  was  advised  of  these  facts.  Cross  thereupon  recommended 
to  him  that,  in  order  to  save  himself,  he  should  secure  an  absolute  assignment 
of  the  policy.  Nothing  was  said  by  the  parties,  upon  the  occasion  when  the 
assignment  was  drawn,  as  to  its  consideration.  If  the  intention  had  been, 
upon  the  part  of  Page,  to  make  an  unconditional  sale,  and  upon  the  part  of 
Burnstine  to  make  an  unconditional  purchase  of  the  policy,  something  would 
have  been  then  said  indicating  such  an  intention.  That  portion  of  the  evi- 
dence, which  we  are  at  liberty  to  consider,  tends  to  show  that  Burnstine  acted 
upon  the  advice  of  Cross,  and  took  an  absolute  assignment,  with  the  object  of 
saving  himself, —  a  result  which  can  be  accomplished  by  awarding  to  him,  out 
of  the  proceeds  of  the  policy,  such  sum  as  will  reimburse  him  for  the  loans 
made  to  Page. 

This  conclusion  is  strengthened  by  the  language  employed  by  Burnstine  in 

583 


§i^  884Jt-3650.  EVIDENCE, 

his  receipt  of  October  2,  1868.  In  that  paper  he  acknowledges  the  receipt 
from  Page  of  six  orders,  for  $50  each,  upon  the  disbursing  clerk  in  the  post- 
office  department,  and  agrees  that  in  the  event  Page  dies  before  the  orders 
are  paid,  and  he,  Burnstine,  should  receive  from  the  insurance  company  the 
whole  or  a  part  of  the  amount  due  on  the  policy,  he  "  would  make  such  a  set- 
tlement with  his  [Page's]  representatives  as  the  case  raa}'^  require.'' 

This  obligation  of  Burnstine  was  not,  in  terms,  withdrawn  or  canceled  la 
any  of  the  assignments  thereafter  executed,  and  the  receipt  of  October  2, 1868, 
should  not,  therefore,  be  overlooked  in  ascertaining  the  real  purpose  the  parties 
had  in  the  assignment  of  January  7,  1873.  Our  conclusion  is  still  further 
strengthened  by  the  language  in  one  of  the  conditions  inserted  in  the  policy 
(of  which,  it  must  be  assumed,  the  parties  were  aware),  to  the  effect  that,  •*  in 
case  of  the  assignments  of  a  policy,  whether  as  security  or  otherwise,  satisfac- 
tory proofs  of  the  assignee's  interest  in  the  insured  life  must  be  furnished  with 
the  proofs  of  death."  If  the  company,  or  Burnstine,  underetood  that  the  latter, 
by  the  assignment  of  January  7,  1873,  became  entitled  to  the  whole  sum  due 
on  the  policy  at  the  death  of  the  assured,  witliout  reference  to  the  amount 
Burnstine  had  actually  paid  out,  it  would  have  been  an  idle  ceremony  for  the 
latter  to  have  furnished  proofs  of  his  interest  in  the  assured  life. 

The  decree  must  be  reversed  and  the  cause  remanded  with  directions  that 
an  account  be  taken,  as  well  of  the  sums  actually  loaned  or  paid  by  Burnstine 
to  Page  upon  the  policy  as  security  for  its  repayment,  as  of  all  sums  paid  by 
him  for  the  purpose  of  keeping  the  policy  in  force,  and  for  such  decree  as 
may  be  in  conformity  to  this  opinion;  and  it  is  so  ordered. 

Mb.  Justice  Bradley  dissented  from  so  much  of  the  opinion  as  holds  that 
the  act  of  congress,  relating  to  the  admission  of  parties  to  testify  in  the  courts 
of  the  United  States,  applies  to  the  courts  of  the  District  of  Columbia. 

§  3C44.  Hasbaiid  and  if  ife, —  The  oommon  law  rule  of  evidence  excluding  the  testimony  of 
thcwife  for  or  against  her  husband  rests  solely  upon  public  policy,  and  not  on  the  ground  of 
her  interest  in  the  issue  to  which  he  is  a  party,  and  is  not  abrogated  by  the  act  of  congress 
of  July  2,  1864,  enacting  that  in  civil  cases  in  the  courts  of  the  United  States  there  shall  be  no 
exclusion  of  any  witness  because  he  is  a  party  to  or  interested  in  the  issue  tried.  Lucas  t\ 
Brooks,  18  Wall.,  436. 

§  3G45.  The  exclusion  of  husband  and  wife  as  witnesses  for  each  other  in  civil  suits  is  not 
based  solely  on  interest,  but  rests  also  upon  principles  of  public  policy ;  and  a  statute  which 
only  removes  the  ground  of  interest  does  not  render  them  competent.    In  re  Jones,  6  Biss.,  68. 

§  3046.  The  wife  of  a  party  signing  a  note  is  not  competent  to  charge  another  as  a  secret 
partner  of  her  husband.    Bank  of  Alexandria  t\  Mandeville,  1  Cr.  C.  C,  575. 

g  3647.  On  a  motion  to  dismiss  an  action  of  ejectment  on  account  of  the  death  of  the  lessor 
of  the  plaintiff  prior  to  the  commencement  of  the  suit,  the  wife  of  the  plaintiff's  lessor  is  an  in- 
competent witness  to  prove  that  he  is  still  alive.    Gilleland  z\  Martin,  3  McL.,  490. 

§  3648.  Under  a  law  admitting  witnesses  interested  in  the  event  of  the  suit,  and  declaring 
that  '*  the  husband  can,  in  no  case,  be  a  witness  for  or  against  the  wife,  nor  the  wife  for  cr 
against  her  husband,  unless  the  contract  or  facts  to  be  sworn  to  are  in  the  exclusive  knowledge^ 
of  such  husband  or  wife,  as  agent  or  otherwise,  in  which  case  but  one  can  testify,"  in  an  action 
by  the  husband  and  wife  for  injuries  sustained  by  the  wife  through  the  negligence  of  the  de- 
fendant, it  was  held  that  they  might  both  testify,  each  in  behalf  of  himself  or  herself,  and  the 
fact  that  the  testimony  of  the  one  might  benefit  the  other  ought  not  to  exclude  their  testimony. 
Sanders  v.  Reister,*  1  Dak.  T'y,  151. 

§  3649.  If  a  witness  is  the  second  husband  of  a  widow,  he  is  incompetent  in  a  suit  which,  if 
successful,  would  lessen  the  value  of  her  first  husband's  estate,  in  which  she  is  entitled  to  dower. 
Reece  v.  Johnson,*  Hemp.,  83. 

§  3650.  Where  a  husband  and  wife  are  made  parties  defendant  in  a  cause,  and  the  wife  is  a 
mere  formal  party,  the  husband  is  not  an  incompetent  witness  because  his  wife  is  a  party, 
since  his  testimony  cannot  be  injurious  to  her.    Green  v,  Taylor,  8  Hughes,  400. 
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§  3651.  The  wife  of  one  of  several  defendants  is  a  competent  witness  only  in  behalf  of  the 
other  defendants.    Risley  v.  I.,  B.  &  W.  R'y  Co.,»  7  Biss.,  408. 

§  86o2.  Where  the  wife  of  an  accomplice  had  been  introduced  to  corroborate  the  testimony 
of  her  husband,  who  was  a  witness  for  the  govenmient,  an  instruction  that,  so  far  as  she  testi- 
fied to  facts  not  testified  to  by  her  husband,  her  statements  must  rest  upon  her  personal  credi- 
bility, subject  to  any  inconsistency  in  or  contradiction  of  her  story ;  and  although  she  could 
not  in  law,  as  the  wife  of  the  accomplice,  corroborate  and  strengthen  his  particular  statements, 
she  was  a  competent  witness,  if  believed  by  the  jury,  to  prove  any  independent  facts  not 
sworn  to  by  her  husband,  and  not  conforming  to  any  part  of  his  acts,  although  those  facts,  if 
believed  by  the  jury,  fasten  a  guilty  knowledge  on  the  defendant,  was  held  to  be  not  erroneous 
on  a  motion  for  a  new  trial.    United  States  r.  Horn,  5  Blatch.,  102. 

§  8658.  Where  two  are  jointly  indicted  for  assault  and  battery,  and  plead  severally,  the  wife 
of  one  cannot  be  a  witness  for  the  other,  since  her  husband  could  not.  United  States  v.  Wade, 
2Cr.  C.  C,  680. 

§  8654.  It  being  the  law  in  Utah  that  a  wife  cannot  be  a  witness  for  or  against  her  husband, 
where,  on  an  indictment  for  bigamy,  the  marriage  with  the  second  wife  is  admitted,  and  the 
only  issue  is  the  fact  of  the  first  marriage,  the  second  wife  is  not  a  competent  witness  to  prove 
this  issue.  Her  competency  as  a  witness  in  the  case  depends  on  the  establishment  of  the  fiist 
marriage,  which  fact  shows  her  not  to  be  the  real  wife.  Miles  v.  United  States,  13  Otto, 
304. 

§  3655.  When  prima  facie  proof  is  given  of  the  fact  that  a  woman  is  the  wife  of  one  of 
the  parties  to  a  suit,  she  is  incompetent  as  a  witness  to  rebut  this  proof.  If,  however,  it  is 
rebutted  aliunde,  she  then  becomes  a  competent  witness  in  the  cause.  Rose  v.  Niles,*  Abb. 
Adm.,  411. 

§  8656.  The  statutes  of  Utah  territory  excluding  the  wife  from  testifying  for  or  against  her 
husband,  except  when  the  action  is  between  themselves,  the  court  will  reject  a  witness  stated 
to  be  the  second  or  plural  wife  of  the  plaintiff,  and  will  not  try  the  validity  of  the  marriage, 
though  the  statute  applies  to  the  lawful  wife  and  not  the  unlawful  one.  Friel  v.  Wood,*  1 
Utah  Ty,  160. 

^  3657.  The  wife  may  testify  against  her  husband  upon  an  indictment  against  him  for  assault 
and  battery  upon  her.    United  States  r.  Small  wood,  5  Cr.  C.  C,  35. 

§  8658.  Upon  an  indictment  for  stealing,  the  wife  of  the  owner  of  the  goods  is  not  compe- 
tent to  testify  for  the  United  States,  unless  the  husband  releases  his  interest  in  the  fine. 
United  States  v.  Shorter.  1  Cr.  C.  C,  315. 

§  8659.  A  wife  is  a  comi)etent  witness  against  her  husband  upon  an  indictment  against  him 
for  assault  and  battery  upon  her.    United  States  v.  Fitton,  4  Cr.  C.  C,  658. 

§  8660.  Where  two  persons  are  jointly  indicted,  and  one  is  tried  separately,  the  wife  of  the 
one  not  on  trial  is  a  competent  witness.    United  States  v.  Addatte,*  6  Blatch.,  76. 

§  8661.  The  wife  is  competent  in  such  cases,  unless  an  acquittal  of  one  defendant  works  an 
ac<iuittal  of  the  other.    Ibid. 

§  8662.  The  wife  of  an  accomplice,  where  he  has  been  examined  as  a  witness  for  the  prose- 
cution, is  a  competent  witness  to  prove  any  independent  facts  not  testified  to  by  her  husband, 
and  not  forming  a  part  of  his  acts,  altliuugh  those  facts,  if  l)elieved  by  the  jury,  fasten  a 
l^iJty  knowledge  on  the  defendant.    United  States  r.  Horn,  5  Blatcii.,  102. 

8  86B8.  Colored  persons.— A(xx>rding  to  the  laws  of  Virginia,  of  December  7,  1792  (c.  103, 
j5  5),  a  free  colored  man  was  not  a  comi)etent  witncsiS  against  or  for  a  wliite  man.  Pii)sico  v. 
Bontz,  3  Cr.  C.  C,  425. 

S5  8664.  Under  the  laws  of  Maryland,  ne;^oes  and  muIatto<'s,  free  or  slave,  are  not  competent 
ivitnesses  in  any  case  where  a  christian  white  iKJi-son  is  cont^erned.  But  a  christian  Malay  is 
not  a  *•  christian  white  })er»on  *'  within  the  tiet.     United  States  r.  Dow,  Taney,  34. 

S;  8665.  Under  the  fiftli  section  of  the  Virginia  act  of  DeccMnl)er  7,  1T92,  enacting  that  **  no 
n<'jrro  or  mulatto  shall  be  a  witness,  excej)t  in  i)leas  of  the  commonwealth  against  negroes  or 
inulattoes;  or  in  civil  pleas  where  ne;<roes  or  uiulattoes  alone  slui'.l  be  partitas/'  a  ctilortnl  man 
is  not  a  comi)etent  witness  against  another  colored  man  who  is  jointly  indicted  with  white 
men  for  a  riot,  where  the  defendants  have  pleaded  jointly,  Ix'cause  the  testimony,  if  given 
a  -r:  inst  one,  must  operate  j»gaiust  all.     Unitinl  States  r.  Birch,  3  Cr.  C.  C,  180. 

|i  8666.  Under  the  Maryland  act  of  1717,  free  negroes  and  mulattoes,  born  of  free  colored 
\voxnen,  are  not  competent  witnesses  a<;ainst  free  negroid  and  mulattoes  not  in  a  state  of 
tv<»rvitude  by  law.     United  States  v.  Bcnldo,  4  Cr.  C.  C,  664. 

^'  3667.  UiK>n  an  indictment  in  the  District  of  Columbia,  against  a  colored  man  bom  of  a 
%%-) lite  woman,  free  colored  persons  not  born  of  white  mothers  cannot  be  witnesses.  United 
•States  r.  Beddo,  5  Cr.  C.  C,  378. 

$^  tt66N.  Upon  an  indictment  against  a  slave  for  stealing,  it  was  held  that  the  owner  of  the 
^oods  was  not  a  competent  witness  for  the  prosecution,  because  he  is  interested  in  the  fine 
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which,  notwithstanding  the  prisoner  is  a  slave,  the  act  of  congi-ess  has  made  it  necessary  to 
impose.    United  States  v.  Rhodes,  1  Cr.  C.  C,  447. 

^  3669.  On  an  indictment  against  a  free  mulatto  for  tlief t,  a  negro  slave  is  not  a  competent 
witness  for  the  prisoner.     United  States  v.  Swann,  1  Cr.  C.  C,  148. 

§  3670.  A  slave  is  not  a  competent  witness  against  a  f roe-born  mulatto,  not  subject  to  any 
term  of  servitude  by  law.    United  States  v.  Hill,  1  Cr.  C.  C,  521. 

§  3671.  In  assault,  where  the  plaintiff  was  a  negro,  the  defendant,  a  free  white  man,  was 
not  allowed  to  offer  his  slave  as  a  witness.     Thomas  v.  Jamesson,  1  Ci*.  C.  C,  91. 

§  8673.  Upon  an  indictment  for  larceny  against  a  white  man,  a  negro  who  had  obtained  his 
freedom  by  being  removed  from  Virginia  to  Mar  J  land  contrarj' to  the  Maryland  law  of  1796, 
chapter  67,  was  rejected  as  a  witness  for  the  United  States.  United  States  r.  Minifie,  2  Cr.  C. 
C,  109. 

§  3673.  Upon  an  indictment  for  assault  and  battery,  the  court  [)ermitted  a  black  man  to  be 
sworn  as  a  witness  for  the  United  States,  after  proof  that  he  had  publicly  lived  and  acted  as  a 
freeman  for  eight  years,  and  was  generally  reputed  to  be  free.  United  States  v.  Neale,  2  Cr. 
C.  C,  241. 

§  3674.  Upon  an  indictment  against  a  free  negress  for  assault  and  battery,  a  slave  was  held 
a  competent  witness  for  the  prisoner.     United  States  t\  Terry,  1  Cr.  C.  C,  318. 

'§  3675.  Upon  an  indictment  against  a  free  mulatto  for  stealing,  freed  negro  slaves  vrere 
allowed  to  testify  in  favor  of  the  Unitetl  States.     United  States  v.  Barton,  1  Cr.  C.  C,  132. 

S  3676.  Upon  an  indictment  for  arson  against  a  free  negro,  free  negroes  were  admitted  to 
testify  against  the  prisoner.  And  the  act  of  Maryland  of  1717,  chapter  13,  section  3,  was  said 
to  exclude  only  free  negroes  during  their  term  of  servitude  by  law,  or  mulattoes  during  their 
term  of  servitude  by  law.     United  States  r.  Butler,  2  Cr.  C.  C.,  75. 

§  3677.  A  free-born  mulatto  Is  competent  to  testify  against  a  white  woman  upon  an  indict- 
ment for  larceny.    UniUid  States  i'.  Douglass,  2  Cr.  C.  C,  94. 

§  3678.  Upon  an  indictment  against  a  free  white  man  for  assault,  a  black  woman  who  was 
proved  to  have  passed  for  free  for  many  j-ears  was  admitted  to  testify  for  the  United  States. 
United  States  v,  Fisher,  1  Cr.  C.  C,  244. 

§  3679.  Under  the  fifth  section  of  tlie  Virginia  act  of  December  17,  1792,  a  slave  is  a  com- 
petent witness  against  a  negro  or  mulatto.     United  States  v.  Farrell,  5  Cr.  C.  C,  311. 

§  3680.  A  mulatto,  born  of  a  white  woman,  and  not  in  a  state  of  servitude  by  law,  is  a  com- 
petent witness  for  a  white  man,  under  the  Maryland  act  of  1717  (c.  13,  §  2).  United  States  v. 
Davis,  4  Cr.  C.  C,  606. 

§  8681.  A  colored  man,  bom  of  a  white  woman,  is  a  competent  witness  against  a  white 
man.     United  States  v.  Crandell,  4  Cr.  C.  C,  683. 

g  3682.  There  is  nothing  in  the  color  of  a  free  negro  which,  ujion  general  principles,  renders 
him  incompetent  to  testify  in  any  case.     United  States  r.  Dow,  Taney,  34, 

§  3683.  Free-born  negroes,  not  subject  to  any  term  of  servitude,  are  competent  witnesses  in 
all  cases.    Color  alone  is  no  objection  to  a  witness.    United  States  v.  MuUany,*  1  Cr.  C.  C, 

517. 

§  3684.  Religious  belief. —  The  court  inclined  to  think  that  the  only  mode  of  proving  the 
fact  of  a  witness'  disbelief  in  a  future  state  of  rewards  and  punishments  was  by  an  examina- 
tion of  the  witness  himself,  and  that  his  unbelief,  if  proved,  would  go  only  to  his  credit. 
Rutherford  v,  Moore,  1  Cr.  C.  C,  404. 

§  3685.  Persons  who  do  not  believe  in  the  existence  of  a  Gixi,  or  of  a  future  state,  or  who 
have  no  religious  belief,  are  not  competent  witnesses.     Wakefield  t\  Ross.  5  Mason,  16. 

g  3686.  Tliat  a  witness  may  be  comi)etent,  it  is  necessary  that  he  should  believe  in  a  Gkxl, 
and  in  rewards  and  punishments.  It  is  immaterial  whether  he  believes  that  they  are  sent  in 
this  life  or  in  a  life  to  come.     United  States  v.  Kennedy,  3  McL.,  175. 

g  3687.  A  witness  must  be  sworn  in  some  way  that  is  bhiding  on  his  conscience ;  and  a  China- 
man who  said  that  if  he  did  not  tell  the  truth  the  court  would  punish  him,  and  ihat  after  he 
was  dead  he  would  *'  go  down  there"  (making  an  ompliatic  gesture  downward),  may  testify- 
on  his  oath.    The  Bark  Merrimac,  1  Ben.,  490. 

g  8688.  A  witness  objected  to  as  incomj»etcnt,  on  account  of  his  disbelief  in  the  existence  of 
a  God  and  a  future  state  of  rewards  and  inmisliments,  may  be  examined  as  to  his  belief.  United 
States  V.  White,  5  Cr.  C.  C,  88. 

g  3689.  Conviction  of  crime.— Conviction  and  judgment  upon  an  indictment  for  conspiracy 
with  a  debtor  to  defraud  his  creditors,  by  secreting  proi)erty  on  taking  the  oath  of  an  insolvent 
debtor,  is  a  conviction  for  an  infamous  crime,  partaking  of  the  nature  of  the  crimen  falsi,  and 
renders  the  criminal  incompetent  as  a  witness.     United  States  r.  Porter,  2  Cr.  C.  C. ,  60. 

§  3690.  A  prisoner,  convicted  and  sentenced  for  an  infamous  crime,  is  not  restored  to  com- 
petency as  a  witness  by  the  expiration  of  his  sentence.  United  States  t\  Brown,*  4  Cr.  C.  C, 
607.  , 


WITNESSES.—  COMPETENCY.  g§  3691-8710. 

§  3691.  A  pardon  restores  the  competency  of  one  convicted  of  an  infamous  crime.  United 
States  V.  Rutherford,  2  Cr.  C.  C. .  528. 

§3692.  Mental  derangement, —  A  witness  is  not  incompetent  because  he  is  subject  to  fits 
of  mental  derangement,  if  at  the  time  of  giving  his  testimony  he  is  sane.  Evans  v,  Hettick,* 
7  Wheat.,  470. 

§  36{>3.  On  a  trial  in  Pennsylvania,  on  an  indictment  for  smuggling,  a  witness  was  offered 
for  the  prosecution,  who  had  been  convicted  of  an  assault  and  battery  with  intent  to  murder, 
and  sentenced  to  pay  a  fine  ancT  to  six  months'  imprisonment.  On  objection  to  his  competency 
the  court  ruled  as  follows:  **  The  punishment  of  this  offense  at  common  law  is  fine  and  im- 
prisonment, and  frequently  the  pillory  is  added ;  but  it  seems  to  he  in  the  discretion  of  the 
court.  In  lieu  of  the  common  law  punishment  of  branding,  whipping  and  pillory,  the  Penal 
Code  of  this  state  has  substituted  confinement  and  hard  labor.  Now,  even  if  the  incompe- 
tency produced  by  conviction  depended  on  the  punishment,  instead  of  the  nature  of  the 
offense,  where  the  infamous  punishment  forms  no  part  of  the  sentence,  there  would  be  no  dis- 
qualification, because  it  might  have  been  infiicted.  In  this  case,  the  punishment  by  fine  and 
imprisonment  is  n^t  to  be  considered  as  an  infamous  punishment,  so  as  to  render  the  witness 
incompetent."    United  States  v.  Brockius,  8  Wash.,  99. 

g  3694.  Parties  and  persons  in  1  uteres t.~  Interest  in  the  event  of  the  suit,  both  as  to  costs 
and  the  matter  in  dispute,  lies  at  the  foundation  of  the  rule  excluding  parties  as  witnesses,  and 
when  that  interest  is  removed  the  objection  ceases  to  exist.  Willings  v,  Conscqua,  Pet.  C.  C, 
801. 

§  3695.  The  act  of  congress  rendering  parties  to  the  suit  and  persons  interested  competent 
witnesses  in  the  courts  of  the  United  States  does  not  apply  to  the  territorial  courts.  Good  v. 
Martin,  5  Otto,  90. 

§  3696.  Partias  to  a  suit  In  equity  in  the  courts  of  the  United  States  are  incompetent  wit- 
nesses, congress  having  never  relieved  them  from  that  disability,  and  rules  of  evidence  pre- 
scribed by  state  laws  being  inapplicable  to  equity  suits  in  the  federal  courts.  Blanchard  v, 
Sprague,  1  Cliff.,  288. 

§  3697.  The  plaintiff  cannot  ask  the  defendant  whether  he  has  ever  received  a  certain  letter, 
for  this  would  be  examining  him  as  a  witness.    Vasse  v.  Mifflin,  4  Wash.,  519. 

§  3698.  Under  section  3  of  the  act  of  July  2,  1864,  a  party  to  a  suit  is  competent  to  give  a 
deposition  in  his  own  case,  as  well  as  to  testify  orally.  Cornett  v.  Williams,  20  Wall.,  243 
(,^55  798-803). 

§  3699.  The  proviso  to  the  third  section  of  the  act  of  July  2,  1864,  rendering  parties  and 
interested  witnesses  competent,  is  not  repealed  or  modified  by  the  second  section  of  the  act  of 
February  28,  1865,  or  the  ninth  section  of  the  act  of  July  13,  1866.  United  States  v.  Ten  Thou- 
sand Cigars,  Woolw.,  128. 

§  3700.  If  it  appears  on  the  cross-examination  that  the  witness  is  interested,  the  court  will 
instruct  the  jur>'  that  his  testimony  is  not  evidence.     Brohawn  v.  Van  Nt»ss,  1  Cr.  C.  C,  866. 

§  3701.  In  the  court  of  claims  a  party  cannot  testify  in  his  own  behalf.  Jones  &  Brown's 
Case*lCt.  CI.,  883. 

§  3702.  The  supreme  court  has  settled  the  rule  for  all  the  federal  courts  —  that  a  party  to  the 
record  is  an  incom[)etent  witness  in  the  cause.  And  this,  although  bis  interest  be  nominal  or 
entirely  extinguished,  or  be  protected  by  a  de{)osit  of  money  etpial  to  any  liability  he  may  be 
subjected  to.  This  rule  applies  to  the  parties  to  a  libel  in  admiralty  for  a  collision.  But,  upon 
petition  to  the  court,  the  names  of  the  master  and  crew  may  be  stricken  from  the  libel  and 
they  thereby  made  competent  witnesses.     The  Steamlwat  Neptune,  Olc,  483. 

^  3703.  The  deposition  of  a  party  to  the  record  is  inadmiKsil)le.     Dick  r.  Balch,  8  Pet.,  30. 

§  3704.  When  by  the  law  of  the  state  in  which  the  fediTal  court  is  sitting  a  party  is  com- 
petent to  testify  in  his  own  behalf,  he  is  competent  in  the  federal  court.  Wright  t\  Bales,* 
2  Black.  535. 

§5  3705.  According  to  the  law  of  Ohio  a  party  is  a  cx>mpett'nt  witness  in  his  own  behalf;  in  a 
suit  in  the  federal  court,  sitting  in  that  state,  he  is  competent.  Hausskneeht  r.  Claypool,*  1 
Black,  431. 

S  370(fi.  Interest  does  not  disqualify  a  witness  where  it  is  against  the  i)arty  calling  him. 
Clements  v.  Dickey,  1  Paine,  377. 

^3707.  Where  the  interest  of  a  witness  in  the  controversy  \a  balanced  he  is  competent. 
Scott  V.  Propeller  Plymouth,  6  McL.,  463;  Newb.,  56. 

J5  370S.  A  witness  is  not  excluded  for  interest  unless  it  be  an  interest  in  the  event  of  the  suit, 
or  the  verdict  can  be  used  for  or  against  him.     Bork  v.  Norton,  2  McL.,  422. 

§  3709.  A  party  is  a  competent  witness  in  his  own  behalf  in  the  federal  courts,  when  made 
competent  by  the  laws  of  the  state  in  which  the  trial  is  had.    Dibblee  v,  Furniss,*  4  Blatch.,  2«2. 

^3710.  What  a  witness  has  been  heard  to  say  about  his  interest  shall  not  make  him  incom- 
petimt,  for  that  is  but  hearsay  evidence.    Vining's  Lessee  v.  Wooten,*  1  Cooke  (Tenn,),  127. 
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§§  8  7 1 1>3  726.  EVIDENCE. 

§  8711.  Where  a  witness  was  objected  to  on  the  ground  that  he  was  an  interested  party,  but 
this  was  not  necessarily  implied  from  the  facts  of  the  case,  and  he  himself  swore  that  he  was 
not,  it  was  error  to  disregard  his  testimony.    Taber  v.  Perrott,  9  Cr.,  39. 

§  8713.  A  witness  who,  after  the  transaction  has  taken  place  concerning  which  he  is  called 
on  to  testify,  voluntarily  becomes  interested  in  the  subject-matter  of  the  suit,  will  be  compelled 
to  testify.    Tatum*8  Ex'rs  v,  Lofton,*  1  Cooke  (Tenn.),  115. 

§  3713.  Where  a  party  to  the  suit  is  examined  as  a  witness,  and  it  becomes  material  to  in- 
quire into  tlie  motive  with  which  he  did  a  particular  act,  he  mSty  testify  to  the  motive  himself. 
Conway  v,  Clinton,*  1  Utah  T'y,  215. 

§3714.  A  witness  not  interested  in  the  particular  fact  to  which  he  is  required  to  depose  is 
not  incompetent  for  interest.    Smith  v,  Carrington,  4  Cr.,  62. 

§  3715. particular  cases. —  A  bill  in  equity,  by  a  purchaser  seeking  damages  for  fraud 

and  misrepresentation  in  making  the  sale,  prayed  that  the  defendants  might  be  compelled  to  pay 
and  deliver  to  the  plaintiff  the  unpaid  notes  given  by  the  plaintiff  and  one  W.,  wlio  was  also 
interested  in  the  purchase,  to  secure  the  purchase  money.  The  holder  of  the  notes  had  cove^ 
nanted  not  to  sue  W.  thereon.  And  the  plaintiff  had  also  released  W.  from  liability  on  the  notes 
should  they  be  paid  by  plaintiff.  It  was  held  that  as  the  notes  had  been  indorsed,  and  the  in- 
dorsers  had  not  been  released,  they  would  have  their  remedy  over  against  W.,  on  their  payment 
of  the  notes,  and  that  therefore  W.  was  not  a  competent  witness.   Ferson  v.  Sanger,  Da  v.,  252. 

^  371(k  Though  in  hearings  in  chancery  the  parties  are  listened  to  when  testifying  to  their 
bills  and  answers,  notwithstanding  their  interest,  yet  neither  they  nor  others  can  be  used  as 
witnesses  technically,  as  to  the  merits  of  the  cause,  in  a  court  of  equity,  any  more  than  in  a 
court  of  law,  if  directly  affected  in  a  pecuniary  point  of  view  by  the  result  of  the  proceedings. 
Ferson  v,  Sanger,  1  Woodb.  &  M.,  138. 

§  371 7.  In  a  prize  case,-  the  examination  of  witnesses  should  be  confined  to  persons  on  board 
the  captured  vessel  at  the  time  of  capture,  unless  upon  special  permission  of  the  court.  It  is 
a  great  irregularity  only  to  take  the  depositions  of  two  of  the  former  crew  of  the  captured 
vessel,  who  were  not  of  the  crew  nor  on  board  the  vessel  at  the  time  of  capture.  Ship  Alli- 
ance, Bl.  Pr.  Cas.,  646. 

§  3718.  In  a  suit  in  equity  to  restrain  the  defendant  from  removing  from  tlie  District  of 
Columbia  the  plaintiff ^s  slave,  which  had  been  sold  by  the  plaintiff  to  the  defendant  for  a 
term  of  years,  after  which  she  was  to  become  free,  the  complainant  and  his  wife  were  held 
not  to  be  competent  witnesses  against  the  defendant.    Thomas  v,  Mackall,  5  Cr.  C.  C,  536. 

§  8710.  A  person  interested  in  setting  aside  an  instrument  forged  is  not,  in  a  prosecution 
for  the  forgery,  a  competent  witness  to  prove  any  fact  tending  to  prove  the  forgery.  United 
States  V,  Anderson,  4  Cr.  C.  C,  476. 

§  3720.  A  statute  allowing  parties  to  testify  in  '' actions  on  book  debts*'  does  not  authorize 
the  admission  of  a  party  as  a  witness  in  an  action  of  assumpsit  for  articles  and  services 
charged  on  book,  and  ordinarily  sued  for  in  book-debt  actions.  (The  judge  questioned  this 
ruling  on  the  next  day.)    Edwards  v,  Nichols,*  3  Day  (Conn.),  16. 

§3721.  A  joint  defendant  with  another  in  a  suit  then  depending,  the  judgment  wherein 
was  to  depend  by  agreement  on  the  verdict  in  this  case,  was  held  incofnpetent  as  a  witn€*ss. 
And  he  was  not  allowed  to  confess  judgment  to  render  himself  competent.  Patton  v,  Janney, 
2Cr.  C.  C.,71.  • 

§  3722.  Sevei'al  cases  against  several  underwriters  on  the  same  policy  having  been  sub- 
mitted to  the  jury  at  the  same  time,  and  they  having  decided  against  the  defendants  on  some 
of  the  cases,  but  wishing  to  reconsider  the  others,  the  court  would  not  allow  the  defendants 
against  whom  verdicts  had  bean  found  to  be  examined  for  the  other  defendants.     Ibid, 

g  3723.  Executors  who  are  parties  to  tlie  suit  were  formerly  not  competent  witnesses  with- 
out an  order  for  their  examination,  and  where  it  appeared  that  they  were  interested  an  order 
for  such  examination  was  refused.     Walker  i\  Parker,*  5  Cr.  C.  C,  639. 

§  3724.  When  the  inter(*3t  of  a  person  vvliose  de;)  x?ition  is  being  taken  appears  on  cross- 
examination,  it  is  no  waiver  of  the  objection  on  that  ground  to  continue  to  cross-examine  on 
the  merits,  especially  where  all  exceptions  to  the  competency  of  the  witness  were  expressly 
saved  by  agreement.     Ibid. 

^  3725.  In  a  suit  by  a  bank  to  recover  money  overpaid  upon  a  check,  by  mistiike,  the  book- 
keeper, whom  the  bank  has  sued  upon  his  bond,  intending  to  charge  him  with  the  balance, 
will  not  be  compelled  to  answer  whether  the  account  upon  the  ledger  showed  a  sum  equal  to 
or  greater  than  the  amount  of  the  check,  at  the  time  it  was  paid,  in  favor  of  the  defendant. 
Bank  of  United  States  v.  Washington,  3  Cr.  C.  C,  295. 

^  3726.  The  deposition  of  a  witness  is  not  to  be  excluded  as  evidence  for  the  plaintiff  be- 
cause he  sent  to  the  plaintiff  certain  certificates,  not  admissible  as  evidence  in  the  cause,  upon 
a  contract  to  receive,  as  a  compensation  for  furnishing  them,  one  per  cent,  of  what  might  be 
collected  on  the  certificates.     Willings  v.  Consequa,  Pet.  C.  C,  301. 
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WITNESSES.—  COMPETENCY.  §§  8  7S  7-8  742. 


§  8  7  2  7.  One  A.  received  bonds  upon  an  agreement  to  apply  them  toward  the  construction  of  a 
railroad,  B.  being  surety  on  a  bond  that  he  would  do  so.  A.  converted  these  bonds  to  his  own 
use,  buying  goods  for  himself  with  them.  Upon  D.,  a  creditor  of  A.,  attaching  the  goods 
for  debt,  B.  sued  said  D.  in  trover,  claiming  them  by  virtue  of  an  assignment  of  the  bonds 
and  goods  to  him  by  A.  to  indemnify  him  on  his  suretyship.'  It  seems  that  A.  was  incompe- 
tent as  a  witness  for  B.,  as,  in  case  judgment  went  for  D.,  A.  would  be  liable  to  B.  to  indem- 
nify him  for  the  expenses  of  the  litigation,  besides  being  liable  to  B.  for  the  property. 
Comstock  V.  Camley,  4  Blatch.,  58. 

g  3728.  A  letter  notifying  an  occupant  not  to  pay  rent  to  another,  and  promising,  in  case  of 
distress  for  rent,  to  save  him  harmless,  if  he  will  resist  the  payment  by  writ  of  replevin,  ren- 
ders the  writer  incompetent  as  a  witness  for  the  plaintiff  when  the  distress  is  made  and  the 
action  of  replevin  brought.    Scott  v.  Lloyd,  9  Pet.,  418. 

§  8729.  In  an  action  on  the  case  for  negligence  of  the  defendant's  driver  in  running  against 
the  plaintiff's  stage-coach,  the  driver  of  the  plaintiff's  stage-coach  is  not  a  competent  witness 
for  the  plaintiff,  without  a  release.    Beltzhoover  r.  Stockton,  4  Cr.  C.  C,  695. 

§  3780.  Co-heirs  are  not  competent  witnesses  for  the  plaintiff  in  a  suit  brought  by  one  of 
their  number  for  an  accounting  of  a  trust  fund  beneficial  to  them  all.  West  v,  Randall,  2 
Mason,  181. 

§  8731.  W^here  a  testator  has  given  a  fee-simple  estate  to  A.,  provided  she  should  survive  his 
daughter,  dying  without  issue,  then  living ;  but  should  A.  die  before  the  happening  of  such 
contingency,  then  the  estate  to  vest  in  the  heirs  of  A.,  as  purchasers,  by  way  of  executory  de- 
vise, a  daughter  of  A.  is  an  incompetent  witness  in  support  of  the  wiU,  having  a  contingent 
interest  in  upholding  it.     Harrison  v.  Rowan,  8  Wash.,  580. 

§  8782.  Under  the  statute  of  Massachusetts,  declaring  "  that  every  person  who  shall  become 
a  member  of  a  manufacturing  corporation  .  .  .  shall  be  liable  in  his  individual  capacity 
for  all  debts  contracted  during  the  time  of  his  continuing  a  member,"  a  person  who  was  a 
member  of  a  manufacturing  corporation  during  the  time  of  its  alleged  infringement  of  a 
patent-right,  but  who  sells  his  interest  before  the  suit  for  the  infringement  is  brought,  is  an  in- 
competent witness  for  the  defendant,  on  account  of  his  interest  in  the  event  of  the  suit.  Carver 
V,  Braintree  Manufacturing  Co.,  2  Story,  482. 

§  8788.  In  an  action  brought  to  recover  damages  for  a  breach  of  contract — the  measure  of 
damages  claimed  being  the  profits  which  might  have  been  made  —  one  who  had  an  understand- 
ing with  the  claimants  that  he  was  to  have  a  share  of  the  profits  is  incompetent  to  testify  for 
them  under  the  act  of  June  25,  1868.     Berole's  Case,*  7  Ct.  CI.,  454. 

^  8784.  A  stockholder  in  a  company  which  was  a  stockholder  of  the  plaintiff  company  was 
permitted  to  testify  for  the  plaintiffs.    Bank  of  Alexandria  v.  Mandevilie,  1  Cr.  C.  C,  575. 

§  8785.  In  a  suit  to  rescind  a  purchase  at  auction  on  account  of  fraud  on  the  part  of  the 
auctioneer  in  running  up  the  price  by  pretending  to  have  received  bids  not  actually  made,  the 
auctioneer  is  a  competent  witness  for  the  plaintiff,  his  interest  being  against  him.  Yeazie  v, 
Williams,  8  How.,  184. 

$i  8788.  In  an  action  on  a  valued  policy  of  insurance  on  goods  shipped  •n  board  a  vessel,  a 
part  owner  of  the  vessel,  not  interested  in  the  goods,  is  a  competent  witness  to  prove  the  loss, 
and  other  facts.    Ruan  v»  Gardner,  1  Wash.,  145. 

§  8787.  In  an  action  on  a  contract  made  through  a  broker,  the  broker  is  a  competent  witness 
to  prove  his  authority,  although  he  has  a  suit  pending  for  his  conmiissions  on  making  the  con- 
tract.   Livingston  v.  Swan  wick,  2  Dall.,  800. 

§  8788^  In  a  suit  between  the  original  owner  of  a  pre-emption  right,  and  one  claiming  under 
an  assignee  of  the  owner,  such  assignee  is  a  competent  witness  to  prove  that  he  never  owned 
the  land  or  assigned  the  warrant.    Wilson  v.  Speed,*  8  Cr.,  200. 

§  8789.  The  grantor  in  a  deed  is  a  competent  witness  to  prove  that  it  was  fraudulently  ante 
dated.  The  subscribing  witness,  though  present,  need  not  be  called  instead.  Holbrook  v. 
Worcester  Bank,  2  Curt.,  244. 

^  8740.  If  there  be  no  evidence  whatever  to  prove  possession  in  one  of  the  defendants  in  ejects 
ment,  the  jury  may  find  a  verdict  in  his  favor  at  the  bar,  so  as  to  authorize  the  other  defend- 
ants to  examine  him  as  a  witness.     Louning  i\  Case,  4  Wash.,  169. 

g  8741.  The  trustees  of  a  religious  corporation  are  coni|>etcnt  witnesses  for  the  corporation 
in  a  suit  against  the  United  States,  not  being  **  claimants  "  nor  **  persons  interested"  within 
the  meaning  of  the  act  of  June  25,  1868.     Hebrew  Congregation's  Case,*  6  C*t.  CI.,  241. 

g  8742.  1^  a  proceeding  by  the  United  States  to  enforce  a  forfeiture  of  goods  for  violation 
of  the  collection  laws,  the  officers  of  the  customs  who  made  the  seizure  of  the  goods  in  con- 
troversy are  witnesses  from  necessity,  and  are  not  disqualified  by  any  interest  in  the  cause 
arising  from  the  fact  that  the  law  provides  that  they  shall  not  be  liable  to  any  action  on 
account  of  the  seizure  and  prosecution  if  reasonable  cause  of  aeizaie  is  made  out  Taylor  v. 
United  States,  8  How.,  197. 
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§  8748.  Where  property  16  seized  for  violation  of  the  internal  revenue  laws,  the  claimant  is 
a  competent  witness  in  his  own  behalf  under  the  proviso  to  the  third  section  of  the  act  of  July 
2,  1864,  declaring  **  that  in  all  the  courts  of  the  United  States  there  shall  be  no  exclusion  of 
any  witness  on  account  of  color,  nor  in  any  civil  actions  because  he  is  a  party  to,  or  interested 
in,  the  issue  tried."    United  States  v.  Ten  Thousand  Cigars,  Woolw.,  123. 

§  8744.  In  a  suit  for  the  forfeiture  of  goods  seized  for  violation  of  the  revenue  laws,  one 
who  assisted  in  the  seizure  is  a  competent  witness  for  the  United  States ;  the  contingency  that 
the  claimants  will  bring  an  action  of  trespass  against  him  being  too  remote  an  interest  to  de- 
bar him.    United  States  v.  Twenty-five  Cases  of  Cloth,  1  Crabbe,  356. 

g  8745.  A  creditor  w^ho  has  no  specific  lien  is  a  competent  witness  for  his  debtor,  though  his 
testimony  may  tend  to  increase  his  debtor's  estate.    Macy  v.  De  Wolf,  3  Woodb.  &  M.,  193. 

§  8746*  A  witness  cannot  be  excluded  because  he  has  a  bet  on  the  event  of  the  cause,  the 
wager  being  void  in  \&w.  But  the  fact  may  go  to  the  credit  of  the  witness.  United  States  v. 
Carrico,  5  Cr.  C.  C,  112. 

§  8747.  In  a  suit  upon  an  insurance  policy,  a  person  liable  for  a  debt  against  the  premises 
which  the  proceeds  of  the  policy,  if  recovered,  will  go  to  discharge,  is  not  on  that  account  an 
incompetent  witness  for  the  plaintiff,  the  creditors  liaving  only  a  lien  on  the  property  insured 
and  not  upon  the  policy.    Columbia  Ins.  Co.  of  Alexandria  v.  Lawrence,  10  Pet.,  507. 

§  8748.  In  an  action  of  trover  for  the  value  of  goods  withheld  under  an  alleged  illegal  claim  of 
a  lien  for  freight  money,  the  plaintiff  is  a  competent  witness  to  prove  the  value  of  the  goods,  and 
the  goods  being  his  househould  goods  which  are  not  new,  it  is  no  objection  that  he  has  no 
knowledge  of  their  market  value.    Marsh  v.  Union  Pacific  R'y  Co.,  3  McC,  236. 

§  8749.  If  an  executor,  pending  a  suit  against  him,  voluntarily  pays  a  legacy,  without  tak- 
ing a  refunding  bond,  or  requiring  any  promise,  or  making  any  condition,  he  cannot,  especially 
after  the  lapse  of  time  has  created  a  bar,  recover  it  back  from  the  legatee,  and  the  latter  is  a 
competent  witness  in  the  suit  for  the  defendant.    Wilcocks  v.  Phillips,  1  Wall.  Jr.,  47. 

§  3750.  In  a  suit  in  equity  for  relief  against  a  judgment  at  law  on  certain  notes  given  for 
the  purchase  money  of  land,  which  notes  have  been  assigned,  with  the  consent  of  the  defend- 
ant at  law,  for  certain  creditors  of  the  plaintiff  at  law,  the  trustee  to  whom  the  notes  were 
assigned  for  the  creditors,  having  no  interest  in  them  or  charge  upon  them  for  costs  or  com- 
missions, is  not  disqualified  as  a  witness  on  account  of  interest.    Patton  v.  Taylor,  7  How.,  133. 

§  8751.  In  a  suit  for  the  purpose  of  enforcing  the  collection  of  a  debt  due  from  A.,  out  of 
goods  belonging  to  him  in  the  hands  of  6.,  which  goods  are  also  claimed  by  C,  another  cred- 
itor, as  security  for  his  debt,  A.  is  not  an  incompetent  witness  for  C,  on  the  ground  of  iliterest, 
because  his  property  will  be  applied  to  the  discharge  of  debts  against  him  in  any  event.  Grove 
V.  Brien,  8  How.,  429. 

§  8752.  A  person  who  is  in  possession  of  property,  with  no  claim  of  title  but  as  a  mere  de- 
positary, is  a  competent  witness  in  a  suit  trying  the  title  to  the  property.  Hamilton  v.  Rus- 
sell,* 1  Cr.  C.  C,  97. 

§  3758.  It  was  held  that  a  defendant  warehouseman's  receipt  for  goods,  to  be  held  subject 
to  the  plaintiffs'  onier,  could  be  contradicted  by  him  if  the  plaintiffs  had  incurred  no  responsi- 
bility nor  done  any  act  on  the  credit  of  it  —  the  plaintiffs  appearing  to  have  no  further  interest 
in  the  goods  than  to  sell  them  as  commission  merchants.    Beebe  v,  Moore,  3  McL.,  387. 

^  8754.  It  does  not  render  a  witness  incompetent,  in  a  suit  in  equity,  that  a  copy  of  the  in- 
terrogatories has  been  forwarded  to  him  beforehand,  no  comments  having  ficcompanied  them, 
nor  influences  used  to  shape  his  answers.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90. 

§  8755.  A  witness  is  not  incompetent  for  interest,  where  the  event  of  the  suit  will  only  de- 
termine which  of  the  parties  thereto  he  owes.  Bissell  v»  Farmers*  and  Mechanics'  Bank  of 
Michigan,  5  McL.,  495. 

§  3756.  In  an  action  of  trover  to  recover  the  value  of  a  negro  man,  sold  to  the  plaintiff  by 
the  defendant's  son  as  his  own  property,  the  son  was  allowed  to  testify  that  the  negro  was  the 
defendant's  property,  on  the  ground  that  his  interest  in  the  result  of  the  suit  was  equal.  Stump 
V.  Roberts,*  1  Cooke  (Tenn.),  350. 

§  3757.  One  was  held  a  competent  witness  for  the  defendant,  because  although,  if  the  plaint- 
iff recovered,  the  witness  became  liable  to  the  defendant,  yet  if  the  plaintiff  failed,  the  witness 
became  liable  to  him  also.     Harrison  v.  Evans,  1  Cr.  C.  C,  364. 

§8758.  Where  the  persons  on  board  of  a  captured  vessel  were  inadvertently  allowed  to 
leave  her  near  the  place  of  capture,  and  no  one  of  them  could  be  produced  on  the  examination 
in  preparatorio,  the  testimony  of  captors  and  witnesses  present  at  the  capture  was  allowed  by 
special  order  of  the  court.     The  Falcon,  Bl.  Pr.  Cas.,  52. 

§  8759.  A  witness  who  has  ridden  with  a  party  in  a  railway  car  for  part  of  two  days  is 
competent  to  testify  from  their  general  conduct  that  they  formed  one  family  and  were  of 
Qerman  nationality,  although  he  did  not  understand  the  German  language.  Elansas  Pacific 
Railway  Co.  r.  Miller,*  2  Colo.  T'y,  442. 
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*  §  3760.  Inhabitants  of  a  town  are  competent  witnesses  in  actions  where  the  town  is  a  party. 
The  confessions  of  the  inhabitants,  hiowever,  do  not  bind  the  town,  unless  made  as  authorized 
agents  thereof.    Hunter  v.  Town  of  Marlboro,  2  Woodb.  &  M.,  168. 

§  3701.  The  tract  of  land  upon  which  a  town  was  laid  off  was  held  under  a  patent  from  the 
state.  The  legislature  afterwards  granted  a  pait  of  this  tract  to  trustees,  to  be  laid  off  into 
lots  and  given  to  the  settlers  or  sold  for  the  benefit  of  the  proprietors.  In  an  ejectment  suit 
for  one  of  these  lots,  which  depended  upon  the  validity  of  this  act  of  the  legislature,  it  was 
held  that  a  witness  who  had  no  further  interest  in  the  suit  than  being  the  owner  of  a  lot  in 
the  town,  and  the  vendor  of  another  with  warranty,  was  not  incompetent.  Owings  v.  Speed,  5 
Wheat.,  420. 

§  3702.  In  an  action  upon  a  note  by  the  surviving  commissioner  of  the  city  of  Washington, 
the  superintendent  of  the  city  is  a  competent  witness  for  the  plaintiff.  Thornton  v.  Stoddert, 
1  CV.  C.  C,  534. 

§  3708.  In  an  action  for  the  use  of  a  county,  on  a  bond  conditioned  to  perform  covenants 
respecting  the  building  of  a  bridge,  an  inhabitant  of  the  county  was  held  competent  to  testify 
for  the  plaintiff,  even  though  such  inhabitant  was  one  of  the  county  commissioners  who  con- 
tracted for  the  bridge.    Virginia  v,  Evans,  1  Cr.  C.  C,  581. 

§  3764.  The  principal  debtor  was  held  competent  to  testify  for  the  sureties  on  an  issue  as  to 
the  identity  of  the  articles  of  agreement.     Ibid. 

§  3705.  One  who  owned  a  few  acres  of  land  in  the  county  was  admitted  to  testify  for  the 
plaintiff.    Ibid. 

§  3700.  One  surety  was  examined  as  a  witness  in  behalf  of  the  other.  But  the  sureties  were 
not  admitted  for  the  principal  debtor.    Ibid. 

§  3707.  A  surety  for  costs  being  offered  as  a  witness,  the  court  assented  to  having  him  dis- 
charged and  another  appointed,  and  the  former  was  then  permitted  to  testify.    Ibid, 

§  3708.  Citizens  of  Alexandria,  in  an  action  for  a  penalty  by  the  corporation  of  Alexandria, 
are  not  competent  £ts  jurors,  but  are  competent  as  witnesses.  Common  Council  of  Alexandria 
v.  Brockett,  1  Cr.  C.  C,  505. 

§  3709.  The  grantor  in  a  deed,  which  simply  releases  his  title  and  warrants  nothing,  is  a 
competent  witness  to  prove  that  his  title,  at^he  time  of  the  deed,  was  only  a  mprtgage,  and 
that  the  grantee  took  with  knowledge  of  this  fact.    Taylor  v,  Luther,  2  Sumn.,  228. 

§  3770.  In  a  suit  by  a  vendor  to  set  aside  a  conveyance  of  land,  a  mortgagee  called  in  to  de- 
fend is  a  competent  witness  for  the  respondent,  if  it  is  shown  that  his  interest  ceased  before 
the  commencement  of  the  suit.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90. 

§  3771.  The  United  States  filed  a  bill  against  B.  and  S.  for  the  purpose  of  removing  a  mort- 
gage given  by  B.  to  S.  to  secure  the  payment  of  a  certain  sum,  so  as  to  let  in  a  judgment 
which  the  United  States  had  recovered  against  B.  as  surety  on  a  duty  bond.  A  judgment  had 
been  recovered  against  S.  upon  the  same  bond.  The  bill  alleged  that  the  mortgage  was  in  fact 
given  to  indemnify  S.  against  liability  on  the  bond,  and  for  no  other  purpose,  while  it  was 
claimed  u{>on  the  other  side  that  the  mortgage  was  given  as  security  for  all  debts  due  from  B. 
to  S.,  and  an  indemnity  against  all  responsibilities  incurred  for  him.  S.  set  up  in  his  answer 
that  he  had  assigned  the  mortgage  to  a  third  person  in  satisfaction  of  a  debt  owed  by  him  to 
such  third  person.  The  United  States  thereupon  filed  a  supplemental  bill  against  the  assignee 
of  the  mortgage.  It  was  held  that  S.  was  not  disqualified  as  a  witness  for  the  assignee  of  the 
mortgage  on  account  of  any  interest.    Burroughs  v.  United  States,  2  Paine,  569. 

^  !i772.  In  an  action  between  mortgagees,  the  mortgagor  is  a  competent  witness  for  the  party 
claiming  to  be  the  prior  mortgagee,  to  identify  the  goods  which  were  part  of  the  stock  on  hand 
at  the  time  of  the  first  mortgage.    Wagner  v.  Watts,  2  Cr.  C.  C,  169. 

§  3773.  In  a  suit  by  an  assignee  to  redeem  from  a  mortgage,  the  heirs  of  the  mortgagor  are 
not  competent  witnesses  to  prove  that  the  assignment  is  fraudulent.  Randall  v.  Phillips,  8 
Mason,  378. 

§3774.  The  conviction  of  an  owner  of  a  vessel  of  the  offense  of  destroying  it  with  intent 
to  prejudice  the  underwriters  would  be  no  evidence  in  a  suit  upon  the  policy,  and  therefore 
the  president  of  the  company  is  a  competent  witness,  in  an  indictment  against  the  owner  for 
this  offense,  to  prove  the  handwriting  of  the  defendant  to  the  manifest  of  the  cargo.  United 
States  V.  Johns,  1  Wash.,  363. 

§  8775.  In  a  prosecution  under  the  second  section  of  the  act  of  congress  of  March  26,  1804, 
for  destroying  a  vessel  with  intent  to  prejudice  the  underwriters,  the  president  of  the  insur- 
ance company  by  which  the  vessel  was  insured  is  a  competent  witness  to  prove  the  order  for 
insurance  and  tlie  subscription  to  the  policy.     United  States  v.  Johns,  4  Dall.,  412. 

§3770.  In  an  action  of  replevin,  where  the  defendant  justifies  the  taking  as  constable  under 
an  execution  directed  to  him,  and  states  upon  the  ix>tr  dire  that  he  has  been  indemnified  by 
the  plaintiff  in  the  execution,  and  that  he  does  not  think  himself  interested,  unless  to  the 
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amount  of  his  fees  on  an  execution  which  might  be  issued  again  in  the  cause,  is  not  incompe- 
tent as  a  witness  for  interest.    Wise  v*  Bowen,  2  Cr.  C.  C*,  239. 

^3777.  In  replevin  for  goods  of  the  plaintiff  taken  by  the  defendant,  a  constable,  as  the 
goods  of  another  against  whom  he  held  an  execution,  the  defendant  may  testify  for  himself, 
upon  being  indemnified  by  the  plaintiff  in  the  execution.    Hilton  v.  Beck,  4  Cr.  C.  C,  107. 

§  8778.  In  replevin  for  goods  distrained  for  rent,  whether  the. defendant,  who  acted  as  the 
mere  bailiff  of  the  landlord,  and  is  indemnified  by  him,  may  be  examined  as  a  witness  in  the 
43ause,  qucere,    Dixon  v.  Waters,  2  Cr.  C.  C,  527. 

§  8779.  K.  and  another,  as  supercargoes,  gave  their  note  to  C.  for  a  certain  sum,  on  which 
note  C.  brought  an  action  against  W.  and  F.,  as  being  by  the  procurement  of  tlieir  agents.  It 
was  agreed  by  the  pai'ties  that  whatever  damages  should  be  recovered  in  a  suit,  tried  at  the 
same  time,  by  W.  and  F.  against  C,  should  be  set  off  against  the  sum  due  by  them  to  C.  It 
was  insisted  that,  as  K.  was  a  dormant  partner  with  W.  and  F.  in  relation  to  the  mercliandise 
for  which  the  note  was  given,  and  consequently  might  be  thereafter  liable  to  be  sued  as  such 
for  that  sum,  unless  it  should  bo  discharged  by  the  recovery  of  damages  sufficient  for  that  pur- 
pose in  the  suit  against  C.^  it  was  the  interest  of  K.  to  shelter  himself  against  C.  by  increasing 
the  damages  so  as  to  discharge  the  note  altogether,  or  at  least  to  diminish  its  amount  as  much 
as  possible,  and  that  he  was  therefore  an  incompetent  witness  for  the  plaintiffs  in  the  suit  against 
C.  It  was  held  that  the  interest  of  K.  was  too  remote  and  contingent  to  furnish  an  objection 
to  his  competency,  whatever  weight  it  might  have  against  his  credit.  Willings  v»  Consequa, 
Pet.  C.C.,  301. 

g  3780.  A  former  partner  in  a  firm  which  has  gone  into  bankruptcy  is  admissible  to  speak 
to  matters  not  involving  his  own  interests,  in  a  suit  by  the  assignee  against  a  third  party. 
Wright  V.  Rogers,*  3  McL.,  229. 

§  3781.  An  objection  to  a  witness  that  he  is  a  creditor  of  the  partner  signing  the  note,  and 
so  is  interested  in  proving  the  partnership,  goes  only  to  the  credibility,  although  the  partner 
signing  has  become  insolvent.    Bank  of  Alexlndria  v,  Mandeville,  1  Cr.  C.  C,  575. 

§3782.  Upon  a  bill  in  equity  against  the  members  of  a  partnership,  defendants  against 
whom  no  decree  is  sought  are  competent  witnesses  for  the  plaintiff.  Van  Reimsdyk  v,  Kane, 
1  Gall.,  630.  • 

§3783.  In  an  action  by  a  partnership  against  a  bank  for  paying  out  the  partnership's  money 
on  the  check  of  an  individual  partner,  the  plaintiffs  offered  such  partner  as  a  witness,  the 
firm  having  been  dissolved  and  all  the  effects  transferred  by  the  member  offered  as  a  witness 
to  his  copartner,  with  mutual  releases  given.  But  the  court  rejected  him  as  incompetent. 
Coote  V.  Bank  of  United  States,  8  Cr,  C,  C,  60. 

§  3784.  If  one  summoned  by  the  defendants  as  a  witness'  swears  on  the  voir  dire  that  he  i? 
interested  as  a  partner  with  the  plaintiffs,  he  will  not  be  compelled  to  swear  contrary  to  his 
own  interest.    Carne  v.  McLane,*  1  Cr.  C.  C,  851. 

§  8785.  The  informer  in  a  proceeding  to  forfeit  a  vessel,  who  is  entitled  to  part  of  the  for- 
feiture, is  not  a  competent  witness  unless  the  court  considers  his  testimony  necessary,  in  which 
case  ' '  the  part  or  share  to  which  he  otherwise  would  have  been  entitled  shall  revert  to  the 
United  States ; "  and  the  depositions  of  such  person,  taken  before  the  trial,  when  the  court 
had  no  opportunity  to  judge  of  the  necessity  of  his  testimony,  cannot  be  read  at  the  trial  un- 
less the  deponent  had  released  his  interest.    The  Thomas  and  Henry,*  1  Marsh.,  367. 

§  3786.  A  strong  bias  in  a  witness  in  favor  of  the  party  calling  him  goes  to  his  credibility 
and  not  to  his  competency.    Burroughs  v.  The  United  States,  2  Paine,  569. 

§3787.  A  letter  written  to  a  witness  requesting  him  to  tell  the  truth,  without  any  suggestion 
as  to  what  the  writer  considered  to  be  the  truth,  does  not  affect  his  oomi>etency.  Warner  i\ 
Daniels,  1  Woodb.  &  M.,  90. 

§  8788.  On  the  trial  of  a  challenge  for  favor,  the  challenged  juror  was  not  allowed  to  tes- 
tify.   Negro  Joice  v,  Alexander,  1  Cr.  C.  C,  528. 

g  8789.  Actions  on  bills  and  notes.—  A  notary  is  a  competent  witness  to  prove  that  he  has 
presented  a  note  for  payment,  and  that  he  acted,  in  so  doing,  according  to  the  usual  practice. 
And  ho  is  not  rendered  incompetent  on  account  of  interest  in  the  suit  because  he  is  liable  to 
the  plaintiff  for  any  negligence  in  making  demand  and  giving  notice,  or  because  he  has  given 
a  bond  for  the  faithful  performance  of  his  duty  as  notary  of  the  bank  for  which  he  acted  in 
presenting  the  note.    Cookendorfer  v.  Preston,  4  How.,  317. 

§  8790.  In  an  action  by  a  bona  fide  holder  of  a  bill  of  exchange,  evidence  intended  to  resist 
a  recovery  on  account  of  the  interest  which'  a  copartner  or  otlier  person  had  in  the  consid- 
eration for  which  the  bill  was  indorsed  by  the  defendant  is  not  admissible.  Evans  v.  Gee,  11 
Pet.,  80. 

§  8791.  The  maker  of  a  note  is  a  competent  witness,  as  between  holder  and  indbrser,  to  prove 
facts  subsequent  to  his  making  and  negotiation  of  the  note.   Frazer  v.  Carpenter,*  2  McL.,  248. 
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§  8798.  In  aasumpsit  upon  a  note  against  an  indorser  who  pleads  usury  between  the  make^ 
and  the  payee,  the  maker  is  competent  to  prove  the  usury,  unless  he  is  interested.  Snowies  t;. 
Parrott,  2  Cr.  C.  C,  98. 

g  8798.  In  an  action  against  an  indorser,  the  maker  of  the  note  is  a  competent  witness  to 
prove  an  improper  use  of  the  note  after  its  execution,  and  that  time  was  given  to  the  maker 
without  the  defendant's  consent.    White  v.  Bums,  5  Cr.  C.  C,  128. 

§  3794.  The  maker  of  a  note  is  a  competent  witness  for  the  indorser  in  an  action  against  the 
latter  thereon.    Bank  of  Columbia  v.  French,  1  Cr.  C.  C,  221. 

§  3795.  In  an  action  on  a  promissory  note  against  the  maker,  an  indorser  is  a  competent  wit- 
ness to  prove  payment  by  the  defendimt.    Mason  v.  Mast,  5  Cr.  C.  C,  897. 

§  8796.  In  an  action  against  the  maker  on  a  promissory  note,  an  intermediate  indorser  was 
held  to  be  a  competent  witness  for  the  defendant,  the  note  not  being  mercantile  negotiable 
paper,  and  the  plaintiff  having  cross-examined  the  witness  before  the  objection.  Bradley  v, 
McKee,  6  Cr.  C  C,  298. 

§  8797.  In  an  action  by  indorsee  of  a  bill  against  the  acceptor,  the  indorsers  are  competent 
witnesses  for  tbe  defendant  to  show  usury  in  the  plaintiffs  transaction.  Gaither  v.  Lee,  2  Cr. 
C.  C,  205. 

g  8798.  An  indorser  of  a  promissory  note,  when  sued  thereon  by  his  indorsee,  who  still  holds 
the  note  and  has  never  put  it  in  circulation,  is  a  competent  witness  to  prove  an  agreement  at  the 
time  of  the  indorsement  that  he  should  not  be  held  liable  thereon.    Davis  v.  Brown,  4  Otto,  428. 

§  8799.  When  the  payee  sues  the  maker  on  a  promissory  note,  the  latter  is  a  competent  wit- 
ness to  prove  a  failure  of  consideration,  or  that  the  contract  was  usurious.  The  rule  that  a 
party  to-a  negotiable  instrument  cannot  impeach  it  by  his  own  testimony  cannot  be  applied  in 
an  action  between  the  original  parties.    Eastwood  v,  Greecy,*  1  MacArth.,  282. 

i§  8800.  When  the  owner  of  a  bill  of  exchange  indorses  it  in  blank  and  delivers  it  to  another 
for  collection,  and  this  one  gives  it  to  his  agent  for  collection,  with  directions  to  place  the  pro- 
ceeds to  the  joint  credit  of  the  first  two,  but  the  last  person,  having  collected  the  money,  re- 
fuses so  to  credit  it,  the  second  person  is  a  competent  witness  for  the  first  to  recover  the  money. 
Taber  r.  Perrott,*  9  Cr.,  41, 

§  8801.  In  an  action  by  the  payee  against  the  drawer  of  an  inland  bill  of  exchange,  the  ac- 
ceptor is  not  incompetent,  because  a  party  to  the  bill,  to  prove  that  it  was  drawn  for  the  accom- 
modation of  the  plaintiff,  without  any  consideration  between  him  and  the  defendant.  Knowles 
V.  Stewart,  2  Cr.  C.  C,  467. 

§  8803.  A  bill  of  exchange  in  the  hands  of  the  payee,  and  which  contains  his  indorsement 
and  an  indorsement  by  his  indorsee,  is  prima  facie  evidence  that  he  has  paid  the  amount  of  it 
to  those  who  had  a  right  to  call  upon  him,  although  it  is  not  indorsed  back  to  him.  Therefore 
if  he  sues  on  it,  his  indorsee  is  a  competent  witness  to  prove  that  he  (the  witness)  indorsed  it 
to  the  other  person  for  collection  only,  without  receiving  any  consideration.  Such  a  witness 
has  no  interest,  and  his  testimony  does  not  tend  to  discredit  the  bill.  Lonsdale  v.  Brown,  8 
Wash.,  404. 

$$  8803.  The  principle  that  no  one  party  to  a  biU  is  a  competent  witness  to  invalidate  it  ap- 
plies only  to  negotiable  instruments.  It  has  no  application  to  a  bond.  United  States  v.  Leffler,* 
11  Pet.,  94. 

§  8804.  A  party  to  a  bill  is  not  a  competent  witness  to  prove  facts  which,  in  connection  with 
other  facts,  invalidate  the  bilL    Saltmarsh  v,  Tuthill,*  18  How.,  229. 

8  8805.  In  an  action  by  the  payee  of  an  inland  bill  of  exchange  against  the  drawer*  the  ac- 
ceptor is  an  incompetent  witness  for  the  defendant,  unless  released  by  him  from  liability  for 
costs  in  case  of  recovery  by  the  plaintiff.  The  fact  that  the  act  of  limitations  would  be  a  bar 
to  the  plaintifiTs  action  against  the  witness,  if  the  plaintiff  should  fail  in  the  present  action, 
bat  would  be  no  bar  to  the  action  which  the  defendant  might  bring  against  the  witness  upon 
his  acceptance,  in  case  the  defendant  should  be  compelled  to  pay  the  money,  does  not  render 
the  witness  incompetent  for  interest.    Knowles  v.  Stevrart,  2  Cr.  C.  C,  457. 

1$  8808,  In  an  action  against  the  acceptor  of  an  inland  bill  of  exchange,  the  drawer  is  not  a 
competent  witness  to  prove  the  defense  of  usury.    Nichols  v,  Wright,  4  Cr.  C.  C. ,  700. 

§  8807.  In  assumpsit  against  the  maker  of  a  promissory  note,  an  indorser  was  held  compe- 
tent to  prove  for  the  maker  that  the  indorsement  was  without  consideration ;  but  the  payee  — 
being  a  previous  indorser  —  was  not  competent  to  testify  for  the  plaintiff  indorsee.  Gilman  v. 
King  &  Co.,  2  Cr.  C.  C,  48. 

§  8808.  In  an  action  of  trover  for  the  wrongful  conversion  of  a  negotiable  note,  in  which 
the  plaintiffs  seek  to  recover  its  value,  a  person  who  has  received  it  for  collection  and  sent  it  to 
the  defendants  to  be  collected  by  them,  and  indorsed  it  payable  to  the  defendants  or  their 
order,  for  ooUedion,  is  a  competent  witness  to  prove  that  he  was  not  the  owner  of  it,  and  did 
not  mean  to  give  to  the  defendants  any  lien  on  or  title  to  it,  or  its  proceeds  when  oolleot«L 
Sweeny  tr.  Easter,  1  WalL,  166w 
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§  3809.  In  a  suit  on  a  promissory  note  against  an  indorser,  another  indorser  is  not  incompe- 
tent as  a  witness  for  interest  in  the  cause ;  but  be  cannot  be  permitted  by  his  own  testimony  to 
invalidate  the  note.  He  cannot  testify  that  the  defendant  indorsed  the  note  under  a  represen- 
tation that  he  thereby  incurred  no  risk,  and  that  lie  would  not  bo  looked  to  for  payment.  Bank 
of  United  States  v,  Dunn* 6 Pet,  51. 

§  8810.  A  party  to  a  negotiable  instrument  cannot  be  a  witness  to  invalidate  it.  Henderson 
v.  Anderson,*  3  How.,  78;  Bank  of  the  Metropolis  r.  Jones,*  8  Pet.,  12. 

§  3811.  A.  indorsed  a  bill  of  exchange,  of  which  he  was  payee,  to  B.  in  blank,  who  indorsed 
it  in  full  to  C.  C.  sued  A.  A.  offered  B.  as  a  witness  to  prove  that  he  was  the  real  party  in 
interest  in  the  bill.     Hddy  that  be  was  not  competent.    Cropper  v.  Nelson,*  3  Wash.,  125. 

§  8812.  A  party  to  a  negotiable  instrument  is  not  permitted  to  invalidate  it  by  his  owu  tes- 
timony.  The  rule  in  Walton  v,  Shelley,  1  T.  R.,  296,  followed.  Bank  of  the  United  States  v, 
Dunn,*  6  Pet.,  51. 

§  8818.  An  Agent  is  a  competent  witness  to  prove  his  own  agency.  Doggett  v,  Emerson,  3 
Story,  700;  Randall  r.  Rench,  4McL.,  259. 

§  8814.  If  one  of  the  creditors  of  a  debtor  is  employed  as  agent  to  collect  the  debts,  he  is  a 
competent  witness  to  prove  a  payment  to  the  other  creditors  of  their  proportion  of  the  money 
received  by  him.     Howe  v.  Wade,  4  McL.,  319. 

§  8815.  In  an  action  against  a  deputy  postmaster  for  the  loss  of  a  bank-note  in  the  course  of 
the  mail,  through  the  negligence  of  the  defendant,  the  clerk  of  the  plaintiff,  who  deposited  the 
letter  in  the  poetoffice,  is  a  competent  witness  for  the  plaintiff.  Dunlop  v,  Munroe,  1  Cr.  C.  C,  536. 

§  8816.  An  agent  who  has  shipped  goods  for  which  an  action  of  conversion  is  brought  against 
the  consignees  by  the  owners  is  not  disqualified  for  interest.     Chapin  f.  Siger,  4  McL.,  378. 

§  8817.  The  agent  in  whose  name  the  insurance  is  effected  is  a  competent  witness  for  the 
plaintiff  in  an  action  on  the  policy,  after  denying  his  interest  on  his  examination  on  the  voir 
dire.    Ruan  v,  Gardner,  1  Wash.,  145. 

§  8818.  In  assumpsit  by  a  bank  for  money  overdrawn,  the  cashier  is  a  competent  witness  to 
prove  the  overdraft.    Bank  of  Alexandria  v.  McCrea,  8  Cr.  C.  C,  649. 

g  3819.  An  agent  authorized  to  purchase  a  boat  and  d|*aw  drafts  on  his  principal  in  payment 
bought  the  boat  for  the  joint  benefit  of  himself  and  principal.  In  a  suit  on  the  draft  it  was 
held  that  the  agent  was  not  a  competent  witness,  and  that  a  release  from  liability  on  the  drafts 
did  not  render  him  competent.    Peckhara  v,  Lyon,  4  McL.,  45. 

§  8820.  In  a  suit  in  equity  by  a  purchaser  of  property  for  damages  for  alleged  fraud  and 
misrepresentation  in  the  sale,  the  agent  in  whose  name  the  purchase  was  made,  who  was 
jointly  interested  in  the  purchase,  and  who  is  a  proper,  if  not  a  necessary,  party  to  the  bill,  is 
not  a  competent  witness.     Fei*son  v,  Sanger,  Dav.,  252. 

§  8821.  Patents. —  A  person  having  an  interest  only  in  the  question,  and  not  in  the  event  of 
the  suit,  is  a  competent  witness ;  and  in  general,  the  liability  of  a  witness  to  a  like  action,  or 
his  standing  in  the  same  predicament  with  the  party  sued,  if  the  verdict  cannot  be  given  in 
evidence  for  or  against  him,  is  an  interest  in  the  question,  and  does  not  exclude  him.  In  a 
controversy  whether  the  plaintiff  is  entitled  to  recover  for  an  alleged  breach  of  his  patent  by 
the  defendant,  a  person  using  one  of  the  machines  is  not  incompetent  as  a  witness ^or  the  de- 
fendant, because  the  special  notice  in  the  case  asserts  matter  which,  if  true,  and  found  spe- 
daily  by  the  jury,  may  authorize  the  court  to  adjudge  the  patent  void.  Evans  v.  Eaton,  7 
Wheat.,  356. 

§  8822.  In  a  suit  for  the  infringement  of  a  patent,  a  witness  was  called  by  the  defendant, 
who,  it  was  admitted,  was  using  a  machine  similar  to  that  for  the  use  of  which  by  the  defejid- 
ant  the  suit  was  brought.  On  liis  voir  dire,  it  appeared  that  he,  together  with  six  other  persons, 
defendants  in  suits  then  pending  for  infringements  of  the  same  patent,  agreed  to  contribute  to 
a  fund  to  defray  the  expenses  of  this  witness  in  coming  to  the  place  of  holding  the  court, 
remaining  there,  attending  to  the  business  of  these  suits,  and  returning.  But  the  agreement 
extended  no  further.  Held^  that  he  was  not  incompetent  for  interest  dependent  on  the  event 
of  the  suit.    Evans  v.  Hettick,    3  Wash.,  408. 

g  8828.  In  an  action  for  the  infringement  of  a  patent,  the  defendant,  having  given  in  evi- 
dence a  patent  issued  to  a  third  person  for  the  machine  used  by  the  defendant,  and  an  assign- 
ment of  the  same  to  him  (the  defendant),  offered  the  third  person  as  a  witness  to  prove  the 
priority  of  his  invention.  Held^  that  the  witness  was  competent  and  had  no  interest  in  the 
event  of  the  suit.    Tread  well  v,  Bladen,  4  Wash.,  708. 

§  8824.  In  an  action  to  recover  damages  for  the  infringement  of  letters  patent,  the  defend- 
ants, in  their  notice  of  special  matter  under  section  15  of  the  patent  act  of  July  4,  1836,  gave 
notice  that  B.  had  invented  and  had  knowledge  of  the  article  prior  to  the  invention  under  the 
patent  for  which  the  plaintiff  claimed.  Held,  that  a  witness  was  competent  to  prove  such  in- 
vention and  knowledge  on  the  part  of  B. ,  although  the  name  of  such  witness  was  not  mentioned 
in  the  notice  of  defense.    Many  v,  Jagger,  1  Blatch.,  873. 
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S  882&  On  a  reference  to  a  master  to  take  an  account  in  an  equity  suit  for  the  infringement 
of  a  patent,  a  defendant  cannot  be  examined  as  a  witness  in  his  own  behalf,  if  objection  be  made 
by  the  plaintiflf.    Foote  v.  Silsby,  3  Blatch.,  507. 

§  8S26.  In  an  action  for  damages  for  the  infringement  of  a  patent,  for  a  cei-tain  county,  a 
witness  on  the  voir  dire  said  he  had.  exclusive  right  to  the  patent  other  than  the  county  in 
which  the  alleged  infringement  was  committed,  and  felt  groat  interest  in  sustaining  the  pat- 
ent, and  was  prosecuting  a  suit  against  the  same  defendant.  Held,  that  this  was  not  a  suffi- 
cient interest  to  disqualify  him  as  a  witness.     Buck  v.  Hermance,*  1  Blatch.,  323. 

g  :)827.  Salvors  are  from  neceft.jity  admitted  as  witnesses  to  facts  which  are  deemed  pecul- 
iarly or  exclusively  within  their  own  knowledge.  As  to  other  facts  they  are  incompetent. 
The  Ship  Henry  Ewbank,  1  Sumn.,  400. 

§  8828.  In  a  libel  for  salvage,  the  salvors  are  admitted  as  witnesses  for  themselves  from  ne- 
cessity.   The  Elizabeth  and  Jane,  1  Ware,  85. 

§  8829.  In  instance  cases,  the  court  of  admiralty  generally  deems  a  person  incompetent  ws  a 
witness  who  is  a  party  to  the  cause,  or  has  an  interest  in  the  event  of  it.  But  there  is  an  ex- 
ception to  the  rule  as  to  interest,  in  cases  of  salvage,  where  the  facts  must  come  in  a  great 
measure,  if  not  exclusively,  from  the  salvors  themselves.  But  the  testimony  of  the  master 
and  mate,  not  to  the  res  gestce  of  the  salvage  service,  but  as  general  evidence  touching  charges 
of  embezzlement  in  the  answer,  is  inadmissible.    The  Schooner  Boston  and  Oargo,  1  Sumn.,  329. 

§  8880.  Though  it  is  generally  true  that  interested  witnesses  are  incompetent  in  courts  of 
admiralty,  yet  in  cases  of  salvage  the  testimony  of  the  salvors  as  to  the  facts  occurring  at  the 
time  of  the  salvage  service  is  admitted  on  account  of  necessity.  But  the  rule  has  not  been 
extended  beyond  tliis,  and  the  salvors  cannot  testify  as  to  other  facts  capable  of  distinct  and 
independent  proof.    Tlie  Schooner  Boston,  1  Sumn.,  328. 

§  8881.  A  salvor  is  a  competent  witness  in  support  of  his  own  interest;  and  it  matters  not 
whether  the  service  in  rescuing,  protecting  and  restoring  the  property  be  technically  salvage, 
if  it  partook  so  far  of  the  nature  of  salvage  as  to  imi)ly  the  same  necessity  as  that  on  which 
the  rule  is  founded.  But  so  much  of  the  deposition  of  the  salvor  as  goes  to  matters  of  hear-' 
say,  and  facts  provable  aliunde^  will  not  be  considered.    The  Brig  Huntress,*  1  Phil.,  122. 

§  8882.  A  person  interested  as  underwriter  on  the  vessel  and  cargo  is  not  a  competent  wit- 
ness in  an  action  in  admiralty  for  salvage.  That,  by  the  laws  of  the  state,  witnesses  are  not 
disqualified  for  interest,  does  not  render  such  a  witness  competent  in  admiralty,  since  the  thirty- 
fourth  section  of  the  judiciary  act,  adopting  state  laws  concerning  evidence,^  does  not  apply  to 
proceedings  in  admiralty,  where  interested  witnesses  are  excluded,  except  in  certain  cases 
where  they  are  ailmitted  ex  necessitate,    Tlic  Independence,  2  Curt.,  850. 

g  8888.  Administrator  a  party.— The  act  of  March  3,  18^,  with  reference  to  the  testimony 
of  parties  in  actions  by  and  against  executors,  administrators  or  guardians,  excludes  deposi- 
tions of  parties,  taken  subsequent  to  its  passage,  in  an  action  pending  at  the  time  of  its  pas- 
sage.   James  v,  Atlantic  Delaine  Ck>.,  8  Cliff.,  614. 

§  8834.  It  is  not  the  effect  of  the  exception  in  the  act  of  congress  of  March  3,  1865,  pro- 
viding that  neither  party  shall  be  allowed  to  testify  against  the  other  in  actions  by  or  against 
executors,  guardians  or  administrators,  in  which  judgment  may  be  rendered  for  or  against 
them,  "unless  required  to  testify  thereto  by  the  court,'*  to  reserve  to  the  federal  courts  the 
power  which  they  possessed  before  as  courts  of  equity,  to  require  or  allow  a  party  to  testify  in* 
tho  case.    Robinson  v.  Mandell,  8  Cliff.,  169. 

J^  888o.  In  an  action  by  an  administrator,  as  such,  creditors  of  the  plaintifTs  intestate,  whose 
estate  was  insolvent,  were  held  competent  witnesses  for  the  plaintiff^ — their  remote  possibility 
of  interest  going  to  the  credit  and  not  to  the  competency.  Robertson's  Administrator  v.  Selby, 
ICr.  C.  C,  211. 

^  8886.  A  bankrupt  is  an  admissible  witness  in  a  suit  by  his  aasig^nee  against  a  third  person. 
Wright  V,  Rogers,*  3  McL.,  280. 

§  8887.  In  a  suit  by  assignees  in  bankruptcy,  against  creditors  at  whose  suit  an  execution 
had  issued,  to  satisfy  which  tlic  sheriff,  also  made  a  defendant,  had  sold  the  goods  of  the  bank- 
rapt,  after  an  act  of  bankruptcy  committed,  and  notice  of  the  title  of  the  plaintiffs,  tlie  bank- 
rupt was  admitted  as  a  competent  witness.    Barnes  v.  Billington,  1  Wash.,  29. 

g  8888.  The  deposition  of  a  creditor  of  a  bankrui>t  is  inadmissible  for  the  assignee,  in  an  ac- 
tion by  the  latter,  which,  if  successful,  will  increase  the  estate.    Carr  t\  Hilton,  1  Curt.,  890^ 

g  8889.  Part  owners. —  Interests  of  a  remote  and  uncertain  character  are  not  now  regarded 
as  disqualifying  a  witness,  and  go  only  to  his  credibility.  Thus,  in  a  suit  in  rem  for  wages  by  a 
seaman,  a  former  part  owner  and  manager  of  the  boat  is  a  competent  witness  for  the  owners. 
The  Steamboat  Hudson,  Olc.  396. 

g  8840.  In  an  action  against  tlie  part  owners  of  a  ship,  for  supplies  furnished,  a  mortgagee 
of  the  share  of  one  of  the  part  owners  is  not  incompetent  as  a  witness  for  any  interest  in  the 
event  of  the  suit.    Macy  v.  De  Wolf,  8  Woodb.  &  M.,  193. 
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§  8841.  Consignee.— In  an  action  by  the  master  of  a  Teasel  against  the  owner  of  the  goodB, 
fbr  freight,  the  consignee  of  the  goods,  who  has  received  them  and  delivered  them  to  the  owner 
without  payment  of  the  freight,  is  a  competent  witness.    Bork  v,  Norton,  2  McL.,  422. 

§  8842.  Bonds  —  Sureties. — Although  generally,  on  a  joint  and  several  bond,  the  plaintiff 
should  sue  all  jointly,  yet  if  judgnient  is  given  against.the  principal  obligor  by  default,  but 
the  suit  is  then  prosecuted  against  the  sureties,  the  principal  obligor  is  a  competent  witness 
for  the  sureties.    United  States  v.  Leffler,*  11  Pet.,  98. 

§  8843.  In  debt  against  two  on  their  joint  and  several  bond,  the  principal  obligor  having 
confessed  judgment,  and  being  released  by  the  defendant  from  the  costs  of  suit,  was  held 
competent  to  prove  usury  for  the  defendant.    Peirce  v.  Beintzers  Adm'r,  2  Or.  C.  C,  101. 

§  8841.  When  the  sureties  on  an  official  bond  execute  a  release  of  all  claims  against  the 
principal  obligor,  in^uding  costs,  he  is  competent  as  a  witness  for  the  sureties  in  a  suit  against 
them.    United  States  v.  Leffler,*  11  Pet.,  95. 

g  8845.  In  an  action  against  an  administrator,  a  surety  in  his  administration  bond  is  com- 
petent to  testify  for  the  defendant.    Thompson's  Adm'r  v.  Afflick's  Adm'r,  2  Or.  (X  C,  67. 

§  8848»  A  liability  of  an  executor  to  costs  of  a  suit  de  bonis  decedentU,  which  cannot  be 
established  until  a  devastavit  is  proved,  does  not  make  a  surety  on  the  executor's  bond  incom- 
petent in  the  suit.    Craig  v.  iteintzel,*  2  Cr.  C.  C,  128. 

§  8S47.  Upon  the  issue  plene  administravit  one  of  the  sureties  in  the  administration  bond 
was  admitted  as  a  witness  for  the  defendant.    Fairfax  v.  Fairfax,  2  Gr.  C.  C,  26. 

§  8848.  In  a  suit  by  an  administrator  to  recover  money  claimed  to  be  due  the  estate,  a  sure^ 
on  the  administration  bond,  who  is  also  a  surety  on  the  intestate's  official  bond  as  derk  of  the 
house  of  representatives,  is  not  incompetent  as  a  witness  for  the  plaintiff,  though  the  estate  is 
largely  indebted  to  the  United  States.    Burch  v,  Spaulding,  2  Cr.  C.  C,  422. 

§  8849.  In  an  action  against  a  surety  on  an  auctioneer's  bond,  the  principal  in  the  bond 
against  whom  judgment  has  been  rendered,  and  who  has  been  released  by  the  defendant,  is 
not  incompetent  to  testify  for  the  defendant  because  he  says  he  considers  himself  boimd  in 
honor  to  indemnify  the  defendant  if  judgment  should  go  against  him,  not  having  promised 
to  do  so,  nor  bound  to  do  so  in  law.  Corporation  of  Washington  v.  Fowler,  4  Cr.  C.  C, 
458. 

g  8850.  In  a  proceeding  in  equity  for  relief  against  a  judgment  at  law,  the  surety  for  the 
plaintiff  in  the  suit  at  law  is  not  an  incompetent  witness  on  account  of  interest  in  the  suit, 
the  judgment  having  already  been  rendered  in  favor  of  the  plaintiff  at  law.  Patton  v,  Tay- 
lor, 7  How.,  133. 

§  885  U  On  a  bill  in  equity,  in  which  the  plaintiff  seeks  to  be  relieved  from  a  bond  which 
he  has  given  to  the  defendant  as  surety  for  the  agent  of  the  latter,  and  for  an  injunction  to 
stay  proceedings  at  law,  brought  on  the  bond  against  the  plaintiff  and  the  agent,  the  agent  is 
a  competent  witness  for  the  plaintiff.    Qbsb  v.  Stinson,  2  Sumn.,  453. 

§  88o2.  In  an  action  against  a  surety  on  a  note,  an  attorney  is  not  an  incompetent  witness  for 
the  plaintiff  because  he  has  extended  time  to  the  maker,  unless  he  was  grossly  negligent  in 
proceeding  against  the  maker,  and  might  have  collected  from  him  if  proper  steps  had  been 
taken.    Suydam  v,  Vance,  2  McL.,  99. 

§  8853.  Liability  for  costs.—  A  pei-son  liable  to  the  costs  of  a  suit  is  disqualified  by  interest 
from  testifying  in  it.    Bridges  v.  Armour,*  5  How.,  95. 

§  8854.  A  possible  liability  for  costs  will  not  render  a  witness  incompetent :  It  should  be  a 
fixed  legal  interest  to  disqualify  a  witness;  a  remote  or  contingent  interest  affects  his  credit 
only.    Burroughs  v.  United  States,  2  Paine,  569. 

g  8855.  To  disqualify  a  witness  to  give  evidence,  the  court  cannot  look  to  sudi  remote  possi- 
bilities as  his  liability  to  the  costs  of  the  supreme  court,  should  the  case  be  taken  there.  Wil- 
lings  V.  Consequa,  Pet.  C.  C,  801. 

g  8858.  In  a  suit  in  equity  for  the  surrender  and  cancellation  of  notes,  liability  for  costs  in 
case  of  a  recovery  on  the  notes  renders  a  witness  incompetent  for  interest  in  the  event  of  the 
suit.    Person  v,  Sanger,  1  Woodb.  &  M.,  138. 

g  3857.  In  an  action  on  a  bond  against  the  surety,  the  principal  oUigor  is  incompetent  as  a 
witness,  for  if  the  decision  is  against  the  surety,  the  principal  is  liable  for  costs.  Riddle  v. 
Moss,*  7  Cr.,  206. 

g  8858.  One  defendant,  being  a  party  to  the  record,  cannot  be  examined  as  a  witoess  for  his 
oo-d^endant,  though  he  is  insolvent  and  has  little  or  no  interest  in  the  event  of  the  suit  except 
as  to  costs.    De  Wolf  v.  Johnson,  10  Wheat.,  867. 

g  8859.  In  an  action  of  ejectment  brought  against  a  purchaser  on  failure  to  pay  the  purchase 
money,  a  witness  who  had  become  the  assignee  of  a  part  of  the  consideration,  instigated  the 
suit,  and  also  promised  to  indemnify  those  who  became  sureties  for  costs,  was  held  incompe- 
tent on  account  of  his  interest.    Baird  v.  Wolfe,  4  McL.,  549. 

8  8860.  Upon  an  indictment  for  selling  spirituous  liquors  without  license,  the  prosecutor 

596 


>V1TNE.S8ES^—  COMPETENX'Y.  g§  8861-38  76. 

whose  name  is  indorsed  on  the  indictment,  being  liable  to  pay  the  costs,  is  incompetent  as  a 
witness  for  the  prosecution.    United  States  v.  Birch,  1  Cr.  C.  C,  571. 

§  6861.  Master  and  mariners.—  In  a  libel  against  a  vessel  for  the  loss  of  goods  shipped,  the 
master  is  interested  in  the  event  of  the  suit,  and  is  not  a  competent  witness  without  a  release. 
But  if  released  by  all  but  one  of  the  owners,  he  is  rendered  competent,  because  the  claim  upon 
him  being  a  joint  one,  a  release  by  one  bars  all.    The  Peytona,  2  Curt.,  21. 

§  3862.  In  case  of  a  libel  against  a  vessel  in  rem,  and  also  against  the  master  in  personam, 
the  master,  being  subject  to  a  decree  f^ainst  himself  for  all  the  liabilities  of  the  vessel,  is  an 
incompetent  witness  in  the  cause.    The  Zenobia,  Abb.  Adm.,  80. 

g  88  S3.  The  master  under  whom  the  illegal  act  was  done  is  not  a  competent  witness  for  the 
daimaot  in  a  libel  to  forfeit  the  vessel.    The  Nymph,  1  Ware,  257. 

S  8864.  The  act  of  congress  of  1790  having  been  construed  to  provide  that  the  expense  of 
medical  advice  shall  be  borne  by  the  seaman,  where  the  vessel  is  provided  with  a  medicine 
chesty  etc.,  whereas  according  to  the  general  rule  it  is  to  be  borne  by  the  owners,  the  master  is 
held  to  be  an  incompetent  witness  to  prove  that  the  vessel  was  provided  with  the  chest  and 
other  appliance  as  required  by  the  act,  where  this  expense  is  sought  to  be  deducted  in  a  suit 
for  wages.    The  WilUam  Harris,  1  Ware,  867. 

§  8865.  The  master  of  a  vessel  is  not  a  competent  witness  in  a  suit  to  condemn  the  vessel  for 
a  forfeiture  occasioned  by  the  master's  own  misconduct.    The  Hope,*  2  Gall.,  60. 

§  8866.  It  seems  that  the  master  \a  an  incompetent  witness  to  establish  the  necessity  of  the 
repairs  in  an  action  in  rem  upon  a  bottomry  bond,  where  the  defense  is  that  the  repairs  were 
not  necessary,  the  ground  being  that  a  decree  in  favor  of  the  libelants  would  be  evidence  in  a 
subsequent  suit  by  the  owner  against  the  master  for  his  misconduct.  The  Ship  Fortitude,  8 
Sumn.,  238. 

§  8867.  The  master  is  not  a  competent  witness  in  disputes  with  mariners.  Jones  v.  The  Bng 
Phosntx,  1  Pet.  Adm.,  201. 

§  8868*  In  a  libel  against  a  vessel  for  wages,  the  master  is  an  incompetent  witness  to  sup- 
])ort  any  matters  of  defense  set  ap,  which  originate  in  his  own  acts,  because  for  those  acts  he 
may  be  held  personally  responsible.  He  is  therefore  an  incompetent  witness  to  justify  his  im- 
prisonment of  a  seaman,  and  throw  the  expenses  of  imprisonment  and  of  hiring  another  in  his 
place  upon  the  seaman,  and  thus  exonerate  himself  from  his  own  liability.  The  William  Har- 
ris, 1  Ware,  867. 

§  8869.  On  a  libel  by  the  owners  of  a  vessel  against  the  charterer,  for  breach  of  covenant  in 
refusing  to  furnish  the  vessel  with  a  cargo,  the  master,  who,  by  an  agreement  with  the  owners, 
was  to  have  half  the  gross  profits,  and  to  man  and  victual  the  ship,  and  to  pay  half  the  port 
charges,  is  not  a  competent  witness  as  to  whether  the  vessel  made  reasonable  and  proper  exer- 
tions to  reach  the  port  where  the  cargo  was  to  be  furnished.  That  he  was  unable  to  complete 
the  voyage,  and  had  to  employ  another  master,  does  not  render  him  competent ;  this  not  having 
released  him  from  his  contract  with  the  owners.    Hall  v.  Hurl  but,  Taney,  589. 

§  8870.  A  master  of  a  vessel  who  is  also  a  part  owner  may  be  a  competent  witness  to  prove 
the  delivery  of  a  cargo  in  a  suit  by  the  owners  against  the  shipper  for  (reight.  This  is  on  the 
principle  that  an  agent  is  admitted  as  a  witness  from  necessity  to  show  that  he  performed  acts 
which  were  within  the  regular  course  of  his  business.    Swett  v.  Black,*  1  Spr.,  679. 

§8871.  In  a  controversy  between  the  mate  and  the  master  as  to  the  wages  of  the  mate,  the 
master  is  not  a  competent  witness.    Atkyns  v.  Burrows,  1  Pet.  Adm.,  244. 

§  8878.  In  an  action  in  rem  by  a  mariner  to  recover  for  extra  services,  where  the  master  in- 
terposes a  claim  and  answer,  the  deposition  of  the  master  cannot  be  admitted  in  evidence  on 
the  part  of  the  owners,  while  he  continues  a  party.    The  Elxchange,  Bl.  &  How.,  866. 

§  8873.  The  master  of  a  vessel  is  a  competent  witness  for  the  owners,  in  a  suit  by  the  own- 
ers against  the  owners  of  the  cargo,  claiming  a  contribution  by  way  of  general  average,  for 
the  loss  of  masts,  sails,  spars  and  rigging,  alleged  to  have  been  sacrificed  in  a  storm  for  the 
common  benefit  of  the  ship,  cargo  and  freight.  In  such  a  suit,  the  acts  of  the  master  are  only 
collaterally  drawn  in  question,  and  his  liability  for  negligence  at  the  suit  of  the  owners  is  too 
remote  and  contingent  to  exclude  him  as  a  witness.    Patten  r.  Darling,  1  Cliff.,  254. 

§  8874.  In  an  action  by  the  owner  of  the  ship  and  cargo  upon  a  policy  of  insurance  upon 
the  cargo,  the  master  is  a  competent  witness  for  the  owner  to  prove  the  loss.  Hicks  v.  Fitz- 
Simmons,  1  Wash.,  279. 

g  8875*  In  a  suit  on  a  bottomry  bond,  the  captain  who  M^ve  the  bond  is  a  competent  witness 
for  the  bondholders  to  prove  that  the  supplies  were  furmshed  and  that  they  were  necessary. 
The  Medora,  1  Spr.,  138. 

^  8876.  The  master  and  crew  of  the  vessel  injured  by  a  collision  are  competent  witnesses  for 
ttm  libelants  in  an  action  against  the  other.  No  release  is  necessary.  The  Steamboat  Neptune, 
Olc,  488. 
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§  3877.  In  an  action  on  a  bottomry  bond,  the  master  who  gave  the  bond  is  a  oompetent  wit- 
ness for  the  libelants,  when  released  by  them.    Fumiss  v.  Brig  Magoun,  Olc,  55. 

§  3878.  The  master  is  a  competent  witness  for  seamen  in  a  suit  in  rem.  for  wages.  And  this, 
notwithi5tanding  he  has  executed  a  bill  of  sale  of  the  vessel  to  the  claimants,  with  covenants 
of  warranty  and  against  incumbrances.  His  testimony  is  sufficient  to  support  the  action  of 
the  libelants  without  their  personal  testimony.  The  Trial,  Bl.  &  How.,  94;  The  Schooner 
Ea;5le,  Olc,  232. 

^  3S7i).  The  master  is  not  a  competent  witness  for  the  defense  in  a  libel  for  wages,  when 
made  a  party  to  tlie  libel,  though  not  served  with  process.     Malone  v.  Bell,  1  Pet.  Adm.,  139. 

§  38SD.  In  a  libel  against  a  vessel  for  wages,  although  the  monition  goes  to  the  master  and 
the  owners,  if  the  master  does  not  appear  and  defend  he  is  not  an  incompetent  witness  as  a 
party.     If  incompetent  at  all,  it  is  on  the  ground  of  interest.    The  William  idiarris,  1  Ware,  367. 

§  3881.  Seamen  ai*e  permitted  to  testify  for  each  other  in  relation  to  their  claims  for  wages 
earned  on  the  same  voyage,  they  being  only  united  on  the  record  in  the  suit  for  wages,  while 
their  interests  in  the  recovery  and  their  liabilities  for  costs  are  wholly  distinct.  The  Cypress, 
Bl.  &  How.,  83., 

§  3882.  The  testimony  of  the  libelants  in  support  pf  the  claims  of  each  other,  though  admis- 
sible in  actions  in  rem  by  seamen  for  wages,  is  always  admitted  with  great  caution  and  with 
very  considerable  distrust.    Graham  t?.  Hoskins,  Olc,  224. 

§  3883.  In  a  suit  by  the  members  of  a  crew  for  double  wages  on  account  of  short  allowance 
of  provisions,  each  is  a  competent  witness  for  the  others.    The  Bark  Childe  Harold,  Olc,  375. 

§  3884.  In  a  joint  libel  for  w^ges  by  the  crew  of  a  vessel,  the  libelants  may  testify  for  each 
other.  But  where  their  joint  testimony  is  intended  to  establish  for.  them  a  justification  of  a 
charge  of  disorderly  and  mutinous  conduct,  it  is  to  be  received  with  great  caution.  The  Steam- 
boat Swallow,  Olc,  4. 

g  3885.  Seamen  are  competent  to  testify  for  each  other  in  a  suit  for  wages.  The  objection 
should  go  to  the  credit  and  not  to  the  competency  of  the  ^^citness,  considering  the  interest  as  one 
in  the  question  only,  and  not  in  the  eventjof  the  suit.  The  Ship  Elizabeth  v,  Rickers,  2  Paine, 
291. 

§  3886.  Wliere  bail  is  offered  for  one  of  several  seamen  committed  for  desertion,  another 
seaman,  though  involved  in  the  general  charge  of  desertion,  roKy  be  admitt-ed  to  prove  a  per- 
mission from  the  master  to  the  one  tendering  bail  to  leave  the  ship.  Simms  v.  Sundry  Mari- 
ners, 2  Pet.  Adm.,  293. 

§  3S87.  Where  wages  said  to  be  due  a  seaman  are  withheld  as  a  penalty  for  not  rendering 
himself  on  board  at  the  appointed  horn*,  another  member  of  the  crew,  involved  in  the  same 
controversy,  is  a  competent  witness  against  the  owners.  Thompson  v.  The  Ship  Pliiladelphia, 
1  Pet.  Adm.,  210. 

>i  388$.  Common  seamen,  like  other  persons,  if  not  interested  or  infamous,  are  competent 
witnesses  in  the  trial  of  criminal  as  well  as  civil  causes.  United  States  v.  Freeman,  4  Mason, 
505. 

§  3S89.  A  mariner  is  competent  to  testify  for  other  mariners  in  a  suit  respecting  the  voyage 
on  which  they  all  have' been  engaged,  if  not  interested  in  the  suit,  although  interested  in  the 
question.     Spurr  v,  Pearson,  1  Mason,  104. 

§  8890.  The  proctor  of  the  libelant,  in  a  suit  for  wages,  is  a  competent  witness  for  the  sea- 
man to  prove  declarations  or  admissions  of  the  respondent;  but  small  confidence  is  to  be 
placed  in  such  testimony,  unless  it  is  corroborated.    Qranon  v.  Hartshorne,  Bl.  &  How.,  454. 

§  389 1 .  In  a  suit  by  a  seaman  for  wages,  the  libelant  is  not  a  competent  witness  in  his  own 
behalf.     The  Ship  William  Jarvis,  1  Spr.,  485. 

§  3892.  Criminal  caset*. —  The  owner  of  stolen  property  is  competent  as  a  general  witness 
on  ti'ial  of  an  indictment  under  section  16,  act  of  April  30,  1790,  chapter  36,  which  provides 
that  half  of  any  tine  imposed  shall  go  to  the  owner  of  the  property  and  half  to  the  witness. 
United  States  u.  Murphy,*  16  Pet.,  203. 

§  3^93.  The  owner  of  stolen  property,  having  executed  a  release  of  all  interest  in  the  fine  to 
be  recovered,  to  the  United  States,  is  admissible  as  a  witness  in  a  prosecution  for  the  theft. 
United  States  v.  McCann,*  1  Cr.  C.  C,  207;  United  States  v.  Brown,  1  Cr.  C.  C,  210;  United 
States  V,  Tolson,  1  Cr.  C.  C,  209;  United  States  v.  Car  not,  2  Cr.  C.  C.  469;  United  States  v. 
Clancy,  1  Cr.  C.  C,  13;  United  States  v.  Hare,*  1  Cr.  C.  C,  82. 

§  3S94.  Upon  an  indictment  for  receiving  a  stolen  bank-note,  a  stockholder  in  the  bank  to 
which  the  note  belonged,  having  releRed  his  interest  in  the  fine,  was  held  a  competent  witness 
for  the  United  States.     United  States  r.  Morgan,  1  Cr.  C.  C,  279. 

§  3895.  Upon  an  indictment  for  stealing  certain  goods,  a  person  who  has  given  a  receipt  for 
the  goods,  stating  them  to  be  so  many,  to  be  delivered  to  other  persons,  is  not  for  that  reason 
an  incomx)etent  witness  for  the  prosecution.    United  States  v.  Bates,  2  Cr.  C.  C,  405.    . 
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§  8896.  To  exclude  a  party  to  the  record  from  being  a  witness,  it  is  necessary  that  objection 
be  made.  And  where  the  testimony  of  one  jointly  indicted  with  the  defendant  becomes  of 
great  imporUince  to  the  defendant  to  confirm  the  latter's  statement,  the  inference  to  be  drawn 
against  the  defendant  for  failing  to  call  this  witness  is  not  to  bo  destroyed  by  the  fact  that  the 
witness  is  a  ])arty  to  the  record,  when  the  objection  has  not  been  taken.  United  States  v, 
Schindler,  18  Blatch.,  227. 

§  3897.  Where  two  pei*8ons  are  jointly  indicted  for  the  same  crime,  and  tried  separately,  the 
one  is  not  a  competent  witness  in  behalf  of  the  other  unless  he  has  been  acquitted.  United 
States  V.  Clements,  3  Hughes,  509. 

§  3898.  If  three  persons  are  indicted  for  a  riot,  and  for  assault  and  battery,  and  two  having 
forfeited  their  recognizances  are' not  put  upon  trial,  they  cannot  be  examined  as  witnesses  upon 
the  trial  of  the  other.    United  States  v,  Rutherford,  2  Cr.  C.  C,  528. 

5^  3899.  It  is  the  rule  of  the  common  law  that  one  defendant  in  a  criminal  prosecution  can- 
not be  a  witness  in  behalf  of  his  co-defendant,  whether  they  are  trieti  together  or  separately. 
This  rule  is  not  changed  by  the  statutes  of  Minnesota  Territory,  alio  whig  parties  and  others  to 
be  witnesses,  in  derogation  of  the  common  law,  and  providing  that  "  no  defendant  in  a  crimi- 
nal action  or  proceeding  shall  be  a  witness  therein  for  himself."  Baker  v.  United  States,*  1 
Minn.,  207. 

§  890O.  If  several  persona  are  jointly  indicted,  one  is  not  a  competent  witness  for  the  other, 
without  being  first  acquitted  or  convicted,  though  the  prisoners  are  tried  separately.  Latshaw 
V.  Territory,*  1  Or.,  140. 

^  8901.  Persons  separately  indicted  for  the  same  offense  are  competent  witnesses  in  favor  of 
each  other.    United  States  v.  Henry,  4  Wash.,  428. 

§  3902.  Where  two  i)ersons  who  are  jointly  concerned  in  the  same  offense  are  indicted  sep- 
arately, but  tried  at  the  same  time,  one  may  testify  for  the  other.  United  States  v.  Hunter,* 
1  Cr.  C.  C,  446. 

§  8903.  If  two  are  jointly  indicted  for  an  assault  and  battery,  and  the  court  in  its  discretion 
allows  a  separate  trial,  neither  can  be  examined  as  a  witness  for  ihe  other  unless  it  appears 
that  there  is  no  evidence  against  the  one  offered  as  a  witness ;  in  which  case  the  jury  may  ac- 
quit him,  and  he  may  then  be  examined  for  the  other.    Caldwell  v»  Walters,  4  Cr.  C.  C,  576. 

§  3904.  If,  upon  an  indictment  for  riot,  there  is  no  evidence  against  one  of  the  defendants, 
he  may  be  examined  as  a  witness  for  the  othera.    United  States  v.  Fen  wick,  4  Cr.  C.  C,  675. 

§  8905.  If  two  are  jointly  indicted  for  robbery,  and  the  one  is  acquitted  while  the  other  is 
convicted,  and  a  new  trial  be  granted  to  the  latter,  the  former  is  a  comi)etent  wellness  in  his 
favor.    United  States  v.  Campbell,  4  Cr.  C.  C,  658. 

§  3906.  Upon  an  indictment  for  treason,  a  person  included  with  the  defendant  in  another  in- 
dictment for  treason,  founded  upon  the  same  transactions,  is  a  competent  witness  for  the  de- 
fendant, not  being  included  in  the  indictment  being  tried.  United  States  v.  Hanway,  2  Wall. 
Jr.,  189. 

is  8907.  Upon  the  indictment  of  a  supposed  father  for  not  supporting  his  bastard  child,  the 
mother  is  a  competent  witness  for  the  prosecution,  though  she  will  be  relieved  from  the  sup- 
port of  the  child  by  convicting  the  defendant.  She  may  be  cross-examined  as  to  her  connec- 
tion with  others,  the  inquiry  being  limited  to  a  period  not  more  than  twelve  nor  less  than  six 
months  before  the  birth  of  the  child.    United  States  r.  Collins,  1  Cr.  C.  C. ,  592. 

§  8908.  A  witness  who  has  pleaded  guilty  to  a  felony  is  competent  before  sentence.  But  the 
circumstances  under  which  he  is  offered  may  be  used  to  impeach  his  credit.  United  States  r. 
Dickinson,  2  McL.,  825. 

§  3909.  One  who,  as  agent  of  the  plaintiff,  enters  the  house  of  the  defendant  with  the  officer 
who  has  an  execution  against  the  latter's  goods,  and  is  assaulted  by  said  defendant, —  upon  an 
indictment  against  the  latter  for  the  assault, —  is  a  competent  witness  to  prove  his  own  author- 
ity as  the  plaintiff's  agent.     United  States  v.  Baker,  1  Cr.  C.  C,  268. 

§  8910.  A  witness  who  has  been  convicted  of  a  felony  and  served  his  time  out  in  the  state's 
prison  may  be  restored  to  competency  by  a  pardon.  But  the  jury  should  not  believe  him 
unless  corroborated.    United  States  i*.  Jones,*  2  Wheeler,  451. 

g  8911.  Upon  the  trial  of  an  indictment,  under  section  6358  of  the  Revised  Statutes,  for 
plundering  a  wrecked  vessel,  the  defendant  was  permitted  to  testify  as  to  his  intention  in 
taking  the  goods.    United  States  v.  Stone,  8  Fed.  R.,  232. 

§  8912.  Upon  an  indictment  against  an  attorney  for  defrauding  and  cheating  his  client,  the 
latter  is  a  competent  witness  for  the  prosecution,  though  he  has  suits  pending  against  the  attor- 
ney for  the  same  property  of  which  he  is  supposed  by  the  indictment  to  have  been  cheated. 
United  States  v.  Porter,  2  Cr.  C.  C,  60. 

§  8918.  A  grand  juror  is  a  competent  witness  to  prove  that  the  defendant  confessed  on 
examination  before  the  grand  jury.    Ibid, 

§  8914.  Upon  the  trial  of  an  indictment  for  bigamy,  a  person  having  an  action  pending 
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against  the  accused  for  necessaries  furnished  to  the  supposed  first  wife  is  incompetent  to  pioye 
the  first  marriage,  since  the  verdict  may  be  given  in  evidence  for  the  witness  in  his  suit. 
•United  States  v.  Maxwell,  1  Cr.  C.  C,  605. 

§  8915.  A  bankrupt  is  not  a  competent  witness  in  an  indictment  against  him  under  the  forty- 
fourth  section  of  the  act  of  1867,  for  secreting  and  concealing  property  belonging  to  the  estate, 
and  fraudulently  omitting  the  same  from  his.  schedule.  The  amendment  6f  June  22,  1874, 
declaring  "  that,  in  all  causes  and  trials  arising  or  ordered  under  this  act.  the  alleged  bankrupt, 
or  any  party  thereto,  shall  be  a  competent  witness,"  does  not  apply  to  a  criminal  prosecution 
under  this  B?ction.    United  States  v.  Black,*  12  Nat.  Bank.  Reg.,  840. 

§  8910.  Where  complaint  was  made  before  a  commissioner  for  the  extradition  of  a  crim- 
inal, the  prisoner  is  competent  as  a  witness  in  his  own  behalf.    In  re  Farez,   7  Blatch.,  845. 

§  8917.  In  a  prosecution  for  practicing  medicine  without  a  license  from  the  medical  society, 
a  member  of  that  society  is  not  a  competent  witness  for  the  United  States,  because  the  defend- 
ant may  show  that  the  charter  of  the  society  has  been  vacated.  United  States  v.  Williams, 
5Cr.  C,  C,  63. 

§  8918.  Upon  an  indictment  for  forging  a  draft,  the  drawee  of  the  draft,  who  had  paid  it, 
was  held  a  competent  witness  for  the  United  States.    United  States  v.  Bates,  2  Cr.  C.  C,  1. 

§  8919.  Upon  an  indictment  for  taking  usury,  the  borrower  is  competent  for  the  United 
States,  it  having  appeared  that  he  had  paid  the  money  and  was  not  a  voluntary  informer. 
United  States  v.  Moxley,  2  Cr.  C.  C,  64. 

§  8930.  Upon  an  indictment  against  a  plaintiff  in  equity  for  perjury  in  his  affidavit  to  bia 
bill,  the  defendant  in  equity  is  competent  to  prove  the  perjury,  on  the  ground  that  there  is  no 
interest,  as  the  prisoner's  conviction  cannot  affect  the  cause  in  chancery.  United  States  v. 
Burford,  2  Cr.  C.  C,  102. 

§  8931.  An  honorary  obligation  to  indemnify  the  prosecutor,  should  he  be  obliged  to  jMiy 
costs,  is  not  an  interest  such  as  will  debar  one  from  testifying  for  the  prosecution.  United 
States  v.  Lyles,  1  Cr.  C.  C,  822. 

§  8933.  The  person  whose  name  is  forged  is  a  competent  witness  for  the  prosecution  on  an 
indictment  for  forgery.    United  States  v.  Brown,  3  Cr.  C.  C,  268. 

§  8938.  The  person  whose  name  is  forged,  and  the  person  intended  to  be  defrauded,  are  com- 
petent witnesses  to  prove  a  forgery.  But  u  witness  who  has  paid  money  on  the  forged  paper 
is  not  competent.    United  States  v,  Crandell,  2  Cr.  C.  C,  373. 

§  8934.  Both  the  person  to  the  prejudice  of  whose  right  the  instrument  is  alleged  to  have 
been  forged,  and  the  person  whose  paper  is  alleged  to  have  been  forged,  are  competent  wit- 
nesses to  prove  the  forgery.    United  States  v,  Jackson,  4  Cr.  C.  C,  577. 

§  8935.  Informer. —  It  is  no  objection  to  the  competency  of  ;a  witness  that  he  may  be  en- 
titled to  a  reward  on  conviction.  Such  an  objection  goes  only  to  his  credit.  United  States  v. 
Wilson,  1  Bald.,  78. 

§  3930.  Upon  the  trial  of  an  indictment  of  a  marshal,  under  the  act  of  March  8,  1839,  for 
not  paying  over  to  his  assistants  in  taking  the  census  the  amount  received  fi*om  the  government 
for  that  purpose,  an  informer  is  a  competent  witness  for  the  government,  although  he  gets 
half  the  penalty.  This  is  not  the  common  law  rule,  but  such  evidence  is  admitted  on  grounds 
of  necessity  and  public  policy.    United  States  v.  Patterson,  3  McL.,  63. 

§  8937.  An  informer  who  receives  part  of  a  fine  recovered  in  an  action  for  a  penalty  is  a 
competent  witness  from  necessity.    United  States  t'.  Patterson.*  3  McL.,  299. 

§  8938,  Joint  defendants. —  In  a  joint  Mhel  against  several  for  assault  and  battery,  the  court 
may,  upon  a  proper  case  made,  dismiss  th^  libel  as  to  one  of  them,  though  there  be  some  evi* 
dence  against  him,  that  he  may  be  introduced  as  a  witness  for  the  others.  But  the  court  re- 
fused the  motion  in  this  case,  where  the  evidence  on  both  sides  had  been  given.  Elwell  v. 
Martin,  1  Ware,  53. 

^  8939.  In  an  action  against  two  for  assault,  although  the  defendants  severed  in  pleading, 
one  was  not  allowed  to  testify  for  the  other,    Johnston  v.  Chapman,  2  Cr,  C.  C,  32. 

§  8980.  Voir  dire. —  Where  a  witness  is  sworn  upon  his  voir  dire,  no  evidence  can  be  given 
to  prove  him  to  be  incompetent,  except  such  as  arises  from  his  own  acknowledgments.  But  if 
it  should  appear  in  any  subsequent  stage  of  the  examination  that  he  is  not  competent,  the 
court  will  set  him  aside.    Evans  v.  Eaton,  Pet.  C.  C,  322, 

§  8981.  In  all  cases  where  the  competency  of  a  witness  arises  upon  his  deposition  and  not 
otherwise,  it  is  to  be  disposed  of  upon  the  interrogatories  in  the  deposition,  in  the  same  man- 
ner as  it  would  be  in  an  examination  upon  the  voir  dire;  that  is,  the  objection  of  incompetency 
may  be  removed  in  the  same  way  and  by  the  same  evidence  of  the  witness  by  which  it  has 
been  established.    Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  16, 

g  8933.  When  a  witness  is  objected  to  on  the  ground  of  interest,  the  party  who  makes  the 
objection  may  sustain  it  either  by  examining  the  witness  himself  on  the  voir  dire,  or  by  other 
independent  evidence.    He  cannot  adopt  both  methods.    If  he  proves  the  interest  bv  evidence 
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aliunde,  this  proof  must  be  overcome  by  evidence  independent  of  the  witness  himself.  But  if 
he  adopts  the  other  mode,  the  objection  may  be  answered  by  the  testimony  of  the  witness 
himself.    The  Watchman,  1  Ware,  282. 

S  3938.  Witnesses  who  aie  prima  facie  competent,  but  whose  competency  is  disputed,  are 
allowed  to  give  evidence  on  their  voir  dire  to  the  court  upon  some  collateral  issue  on  which 
their  compt»tency  dejiends ;  but  the  testimony  of  a  witness  who  is  prima  facie  incompetent 
cannot  be  given  to  the  jury  upon  the  very  issue  in  the  case,  in  order  to  establish  his  compe- 
tency, and  at  the  same  time  prove  the  issue.    Miles  v.  United  States,  13  Otto,  804. 

§  3984.  Release. —  If  an  interested  witness  executes  a  sufficient  release,  he  is  then  compe- 
tent.   Hall  V,  Fox,*  8  Cr.  C.  C,  64. 

§  8985.  A  release  of  all  liability  touching  the  matters  in  suit  restores  the  competency  of  an 
interested  witness.    Clements  v,  Dickey,  1  Paine,  877. 

§  8988.  A  witness  protected  from  liability  by  the  statute  of  limitations  is  competent  without 
a  release  from  the  party  calling  him.    Wallar  v.  Stewart,  4  Cr.  C.  C,  582. 

§  8987.  In  an  action  of  ejectment,  where  both  parties  claimed  under  the  same  person,  the 
plaintiff  claiming  the  deed  to  the  defendant's  grantor  to  bo  fraudulent,  the  defendant  was  per- 
mitted to  introduce  his  grantor  as  a  witness  in  support  of  the  validity  of  the  deed  upon  the 
execution  of  a  release.    Linthicum  v.  Remington,  5  Cr.  C.  C,  546. 

§  8988.  In  an  action  of  assumptnt  against  the  drawer  of  certain  checks,  payable  to  bearer, 
which  were  lent  by  the  defendant  to  one  H.  to  enable  him  to  raise  money  upon  them  for  hia 

fccommodation,  H.,  to  whom  the  defendant  had  executed  a  release,  was  held  to  be  a  compe- 
8Qt  witness  for  the  defendant  to  prove  usury.    Hill  v.  Scott,  5  Cr.  C.  C,  528. 

§  898$>.  A  master  and  part  owner  of  a  vessel  who  sells  his  interest  before  a  suit  is  brought  for 
wages,  and  obtains  a  release  on  account  of  such  wages,  i^  a  competent  witness  in  the  suit.  The 
Brig  Osceola,  OIc,  450. 

§  8940.  The  master  is  not  a  competent  witness  for  the  owners  in  a  libel  against  the  vessel  on 
a  contract  of  affreightment,  without  a  release.  But  a  release  by  a  part  of  the  owners  is  suffi- 
cient, since  it  would  be  sufficient  to  bar  a  joint  action  against  him  by  the  owners.  The  Pey- 
tona,  1  Ware,  541. 

§  8941.  To  prove,  as  a  set-off,  a  claim  against  the  plaintiff  for  passage  money  due  the  defend* 
ant  and  another  as  joint  owners  of  a  vessel,  the  other  joint  owner  is  a  competent  witness  to  es- 
tablish the  claim,  the  defendant  having  credited  him  in  account  with  his  share  of  the  passage 
money,  and  given  him  a  release  from  all  claim  which  he  might  have  to  recover  it  back  from 
him  upon  failure  to  get  it  from  the  plaintiff.    Modsoletti  r.  Miller,. 2  Cr.  C.  C,  813. 

§  8942.  A  defendant  in  an  action  of  debt,  against  whom  the  suit  has  abated  because  he  is  not 
an  inhabitant,  is  a  competent  witness  for  his  co-defendant,  if  released  by  him.  Le  Roy  v. 
Johnson,  2  Pet.,  186. 

§  8943.  In  order  to  render  one  of  the  plaintiffs  in  an  action  a  competent  witness,  an  assign- 
ment was  produced  in  which  he  released  all  his  claim  against  the  defendant  to  the  co-plaintiffs. 
Also,  a  release  to  him  by  the  co-plaintiffs  from  his  liability  for  the  costs  which  had  accrued,  or 
might  thereafter  accrue  in  the  action,  and  from  all  liability  for  contribution  to  any  sum  which 
the  defendant  might  recover  against  the  releasors  in  a  certain  actten  tried  at  the  same  time. 
The  other  plaintiffs  also  released  him  from  all  demands  against  him  by  reason  of  the  aforesaid 
assignment,  or  in  case  the  claim  against  the  defendant  should  not  be  established  or  recovered, 
and  covenanted  to  indemnify  him  against  liability  for  all  costs  which  had  then  accrued  or 
might  accrue.  The  costs  already  accrued  were  paid  by  the  other  plaintiffs,  and  they  at  the 
same  time  offered  to  deposit  in  court  any  further  sum  which  the  defendant's  counsel  might 
require,  and  to  give  satisfactory  security  to  pay  all  costs  which  might  accrue.  It  was  held  that 
the  witness  was  rendered  competent.    Willings  r.  Consequa,  Pet.  C.  C,  801. 

g  8944.  The  grantor  of  a  rent  charge,  having  parted  with  all  interest  in  the  land  and  been 
released  from  liability  for  costs,  and  not  a  party  to  the  record,  is  a  competent  witness  to  prove 
usury  in  the  original  contract.    Scott  r.  Lloyd,*  12  Pet.,  148. 

§  8915.  Where  A.  has  rescinded  the  contract  under  which  B.  sold  goods  for  him  and  received 
back  the  invoice,  B.  has  no  interest  in  a  suit  brought  by  A.  against  one  who  has  taken  the  goods 
from  the  former  on  execution,  and  is  a  competent  witness.     Merrill  t;.  Rinker,  1  Bald.,  529. 

g  8948.  It  seems  that  a  release  executed  in  order  to  render  a  party's  testimony  admissible  in 
favor  of  an  executor  is  sufficient,  even  though  tlie  executor's  name  is  omitted,  if  by  the  terms 
of  the  instrument  the  estate  is  released.    Oliver  v.  Vernon,  4  Mason,  275. 

§  8947.  A  release  by  parol,  signed  in  the  name  of  the  firm  by  one  of  the  partners,  without  a 
seal,  is  not  sufficient  to  restore  the  competency  of  an  interested  witness ;  but  a  release  under 
the  seal  of  one  of  the  firm,  stating  himself  to  be  a  partner,  is  sufficient.  Beltzhoover  v.  Stock- 
ton, 4  Cr.  C.  C,  695. 

^  894S.  A  sale  by  a  person  of  all  his  interest  in  property  in  controversy  in  order  that  he  may 
become  a  witness  is  allowable.    Tobey  t*.  Leonards,*  2  WalL,  428. 
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§  8949.  A  deponent  producing  a  release  from  his  own  possession,  as  a  part  of  his  tt^tiniony, 
in  answer  to  a  question  put  to  him,  need  not  prove  the  execution  of  the  release  by  the  sub- 
Kcribin;;  witness :  but  it  is  to  be  t^ken  as  a  part  of  his  testimony.  Indeed,  when  the  question 
is  ns'.ceJ  by  a  party  of  his  own  witness,  in  order  to  establisli  his  competency,  the  party  is  after- 
wards estopped  to  deny  it.    Citizens'  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  16. 

g  oj)  >0.  A  party  of  record  in  a  suit  is  an  incompetent  witness,  although  he  may  have  divested 
liinso'.f  of  all  interest  in  the  issue  of  the  suit.    Bridges  v.  Armour,*  5  How.,  91. 

§  8i>51.  A  party  to  a  suit,  though  released  from  liability  to  costs,  is  not  a  competent  witness. 
Steal  V.  Bowman,  13  Pet,  219. 

g  S^I52.  A  release  of  all  actions  and  causes  of  actions,  or  of  a  particular  cause  of  action,  which 
has  ha-)]  ened  before  the  time  of  the  release,  will  discharge  the  witness  from  all  liability  depend- 
ing upon  the  event  of  the  suit  in  which  he  is  called  as  a  witness,  touching  his  conduct  in  the 
matter  on  which  the  suit  is  founded ;  for  the  cause  of  action  then  existing,  the  release  will 
operate  to  discharge  that,  and  incidentally  the  future  damages  recovered  on  account  thereof. 
Citizens*  Bank  v.  Nantucket  Steamboat  Co.,  2  Story,  16. 

g  8958.  The  deposition  of  one  defendant  in  a  chancery  suit  is  not  admissible  as  evidence 
against  a  co-defeudant,  although  the  former  has  been  discharged  from  his  debts  under  the 
state  insolvent  law,  the  debt  sued  for,  though  contracted  prior  to  the  discharge,  being  con- 
tracted in  a  foreign  country.    Clark  v.  Van  Riemsdyk,  9  Cr.,  153. 

§  8954.  In  replevin  a  surety  in  the  replevin  bond  was  held  incompetent  to  testify  for  the 

plaiLtlff  although  he  held  a  bond  of  indemnification.    Thompson  v,  Carbery.  2  Cr.  C.  C,  35. 

f 

3.  Credibility, 

§  8955.  In  general. —  A  conviction  of  an  infamous  crime  affects  only  the  credibility  of  a 
witness.  The  conviction  must  be  shown  by  the  record.  United  States  v,  Biebusch,  1  McC, 
44  (gg  2601-6). 

§  8956.  The  fact  that  a  witness  participated  in  the  crime  charged  goes  merely  to  his  credi- 
bility.   Lolander  v.  People,*  2  Colo.  T'y,  48. 

g  8957.  Slight  credit  will  be  given  to  the  unsupported  evidence  of  a  witness  who  testifies  Ui 
admissions  obtained  by  him  from  a  party  for  the  purpose  of  charging  him  thereby.  Sunday 
V,  Gordon,  Bl.  &  How.,  569. 

g  895S.  The  positive  testimony  of  witnesses  is  liable  to  be  controlled  by  strong  presumptive 
circumstances,  and  must  be  weighed  with  care  when  it  comes  loaded  with  the  temptations  of 
private  interests  and  the  impressions  of  personal  penalties.  Brig  Short  Staple  and  Cargo,  I 
GaU.,  104. 

g  8959.  Where  a  passenger  is  injured  by  the  explosion  of  the  boiler  of  a  locomotive  of  the 
defendant,  the  distinct  and  positive  testimony  of  unimpeached  witnesses  as  to  facts  which  are 
not  contradicted  is  sufficient  to  overcome  the  presumption  of  negligence.  But  where  the  tes- 
timony proceeds  from  persons  who  wUl  be  guilty  of  a  criminal  fault  unless  they  vindicate 
themselves  from  the  presumption  arising  from  the  transaction,  a  question  of  credibility  is  pre- 
sented to  the  jury.    Robinson  v.  New  York  Cent.  &  Hudson  River  R.  Co.,  9  Fed.  R,,  877, 

g  89 UO.  If  a  witness  testifies  that  on  some  particular  occasion,  long  past,  he  communicated 
to  the  patentee  the  fundamental  idea  of  his  invention,  and  so  far  as  appears  nothing  was  ever 
heard  or  said  about  such  communication  until  the  patent  became  suddenly  valuable,  and  a  ^ 
controversy  arose  between  the  patentee  and  others  concerning  it,  his  testimony  shtu-.d  be  cau- 
tiously received  by  the  jury  and  acted  upon  with  hesitation.    Spaulding  v.  Tucker,  Deady,  649. 

g  3961.  A  contradiction  in  immaterial  matters  ought  to  discredit  a  witness,  where  the  falsity 
of  his  statements  are  entirely  within  his  own  knowledge.  The  Santissima  Trinidad  and  The 
St.  Ander,  7  Wheat.,  283. 

g  8962.  If  two  witnesses  contradicting  each  other  have  previously  given  their  depositions  in 
the  cause,  reliance  is  to  be  given  to  the  one  sustained  by  his  previous  testimony,  rather  than 
the  one  who  is  contradicted  by  his,  although  the  depositions  are  not  introduced  at  the  trial. 
The  Indiana  and  Buffalo,  Newb.,  115. 

g  8963.  Where  a  party  swears  in  contradiction  of  his  former  oath,  the  statement  most  ad- 
verse to  him  must  be  taken  as  true.    Farrell  t?.  Campbell,  8  Ben.,  8. 

§  89G4.  In  collision  cases  there  is  much  discrepancy  in  the  testimony.  Witnesses  observing 
passing  events  from  different  positions  cannot  be  expectLnl  to  agree,  either  as  to  the  location  cf 
the  objects  or  the  relative  changes  of  the  parties  and  things.  In  such  a  case  the  testimony  of 
a  witness  may  be  rejected  in  favor  of  a  contrary  statement  by  one  occupying  a  better  position 
for  observation,  without  ascribing  any  moral  dereliction  to  the  witness  whose  testimony  is  re- 
jected.   The  Indiana  and  Buffalo,  Newb.,  115. 

g  8965.  The  testimony  of  a  witness  in  a  suit  growing  out  of  a  collision  is  not  to  be  discreJ- 
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ited  because  he  made  a  statement  contradictory  to  it,  in  a  hurried  conversation  just  after  the 
accident.     Fashion  t\  Wards,  6  McL.»  152;  The  Pacific  and  Brig  Fashion,  Newb.,  8. 

g  8!)o6.  In  a  case  of  collision,  little  reliance  can  be  placed  in  the  testimony  of  a  witness 
which  is  contradicted  by  his  voluntary  written  statement  made  a  few  days  aftor  the  event. 
Especially  will  suspicion  attach  where  he  is  brou.2:ht  to  give  evidence  against  his  own  vessel, 
imi)caching  the  ere  lit  of  his  first  story.    The  Dou^^lass,  1  Brown,  105. 

g  Sim7,  Because  the  former  statements  and  affidavits  of  a  witness  contradict  his  testimony 
as  given  upon  the  stand,  the  jury  are  not  to  reject  both  of  them.  The  object  of  putting  in 
the  former  statements  and  aflidavits  is  to  arrive  at  the  truth ;  and  when  the  jury  arrive  at 
w^hat  they  believe  to  be  the  truth  on  a  given  point,  on  which  there  is  a  contradiction  of  that 
kind,  they  are  to  act  upon  such  truth.  But  if,  after  ascertaining  the  truth,  they  find  that  any 
witness  has  wilfully  and  deliberately  told  a  falsehood  uixtn  the  stand  with  resjicct  to  a  material 
fact,  they  have  a  right  to  believe  that  he  is  not  worthy  of  credit  in  any  particular.  United 
States  V,  Blaisdell,  3  Ben.,  132. 

§  8968.  The  fact  that  one  accused  of  murder,  and  aware  of  it,  voluntarily  makes  contradic- 
tory statements,  cannot,  as  in  the  case  of  an  ordinary  witness,  have  the  effect  merely  of  neu- 
tralizing his  testimony.  It  is  reasonable  to  assume  that  if  he  withholds  the  truth  he  does  so 
because  it  may  be  favorable  to  his  innocence.     United  States  v.  Gleason,  1  Woolw,,  120. 

g  8909.  If  conflicting  statements  of  witnesses  can  be  reconciled,  it  should  be  done.  But 
where  this  is  impossible,  the  jury  must  decide  to  whom  credit  is  due.  Where  the  circum- 
stances in  favor  of  and  against  the  creclibility  of  a  witness  balance,  the  jury  may  disregard 
his  testimony  and  decide  upon  the  other  evidence.    Ray  v.  Donnell,  4  McL.,  504. 

§  8970.  There  is  no  legal  presumption  against  the  credit  of  a  witness  from  the  fact  that  the 
prosecution  declines,  upon  demand,  to  produce  his  written  examination  on  a  former  occasion, 
and  that  of  several  of  the  prisoners.     United  States  v.  Gibert,  2  Sumn.,  19. 

§  3971.  Witnesses  who  have  been  proved  guilty  of  fabricating  one  of  the  documents  to 
which  their  names  arc  attached  in  making  out  a  grant  are  not  worthy  of  credit  in  the  proof 
of  the  genuineness  of  another  one  of  the  documents  to  which  they  have  placed  their  signatures. 
United  States  r.  Galbraith,  2  Black,  894. 

§  8972.  The  occupation  of  a  person  may  be  shown  as  bearing  on  his  credibility.  United 
States  t\  Duff,  19  Blatch.,  9. 

§  3978.  All  persons  are  presumed  to  be  worthy  of  belief  until  the  contrary  is  shown.  The 
business  in  which  a  person  is  engaged,  if  an  honest  one,  ought  net  to  discredit  him.  It  is 
nothing  to  the  discredit  of  a  witness  that  he  is  a  negro  minstre].  Robinson  r.  Gallier,*  2  Woods, 
178. 

g  8974.  The  veracity  and  impartiality  of  a  witness  may  be  considered  as  affectetl  by  his  in- 
terest, although  he  is  not  excluded  from  testifying  an  account  of  interest.  Andrews  v.  Hyde, 
8  Cliff.,  516. 

§  8975.  The  testimony  of  persons  interested  can  avail  but  little  against  the  op{X)sing  testi- 
mony of  persons  not  thus  situated.    The  Schooner  Boston  and  Cargo,  1  Sumn.,  328. 

S  3976.  In  an  action  under  the  internal  revenue  act  for  the  recovery  of  a  ])enalty,  the  |)ec!in- 
iary  interest  of  the  witnesse-*  upon  who?e  infcrmation  the  action  is  broup;ht,  and  who  are  tJ 
share  in  the  penalty,  is  to  be  considered  by  the  jury.    United  States  r.  Brown,  Deady,  506. 

§  8977.  Where  witnestes,  otherwise  unimpeached,  are  testifying  under  circumstances  cal- 
culated to  create  a  strong  bias,  and  they  state  what  is  in  its  nature  incredible,  their  testimony 
is  not  necessarily  to  be  believed.     The  Helen  *C.  Cooper —  The  R.  L.  Ma  bey,  7  Blatch.,  378. 

§  3978.  Where  the  testimony  m  relation  to  the  leading  facts  is  wholly  irreconcilable,  it  is  of 
consequence  to  consider  the  demeanor  of  the  witnepses.     The  Petrel  and  The  Gore,  Newb.,  45. 

^  8979.  In  a  case  in  admiralty,  where  the  t<.»stimony  for  the  libelant  conflicted  with  that  of 
the  officers  of  the  ship,  it  was  taken  as  a  ground  for  distrusting  the  testiuumy  of  the  officers 
that  one  of  them  was  not  examined  on  the  principal  points  in  dispute.  The  Sandringham,  10 
Fed.  R.,  556. 

g  89M0.  In  an  action  by  a  foreign  f eaman,  in  a  court  of  admiralty  of  this  country,  against  a 
foreign  vessel  for  wagi»s,  the  deposition  of  the  master  setting  up  a  free  ilischarge  of  the  sea- 
man from  the  ship  should  be  received  with  distrust,  when  he  has  since  reiH)rted  to  the  consul 
of  his  nation  that  the  seaman  deserted.  At  any  rate  it  affords  a  reason  for  the  court  to  de- 
cline cognizance  of  tli"  matter,  and  to  remit  the  libelant  to  tlie  courts  of  his  own  country.  Tiio 
Infanta,  Al)b.  Adm.,  '2C)*d, 

§  89Sl.  The  transfer  of  a  vessel  from  enemy  owner  to  nentral  is  n<.t  j  rovedby  the  testimony 
of  the  master  that  he  heard  the  alleged  owner  ^ay  that  he  lial  U)U.:iit  l!ie  ves..el  and  received 
a  bill  of  sale;  the  masters  testimony  being  proved  unreliable.     The  Maria,  Bl.  Pr.  Cas.,  28.5. 

§5  8982.  Question  for  jury.— The  credibility  of  witnesses  is  for  the  jury.  United  States  t\ 
Emerson*  6  McL.,  408;  United  States  v.  Ck>le,  5  McL.,  513;  United  States  r.  Montgomery,  8 

Saw.,  544. 
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§  8988.  The  credibility  of  witnesses  is  for  the  jury,  and  if  they  believe  that  any  witness  has 
wilfully  sworn  falsely  with  respect  to  any  material  fact,  they  may  disregard  the  whole  of  his 
testimony.  Spaulding  v.  Tucker,  Deady,  649 ;  United  States  v,  Harris,  2  Bond,  818 ;  Machette 
V,  Wanless,*  2  Colo.  Ty,  169;  Sibley  v.  St.  Paul  F.  &  M.  Ins.  Co.,  9  Biss..  81. 

§  8984.  If  it  is  proved  beyond  a  reasonable  doubt  that  a  witness  is  guilty  of  prevarication 
either  in  deliberately  stating  what  is  not  true,  or  in  wilfully  suppressing  material  and  impor- 
tant facts  wliich  are  within  his  knowledge,  his  whole  testimony  must  be  discredited.  Sher- 
wood V,  Mcintosh,  1  Ware,  109. 

^  8985.  If  a  witness  is  shown  to  have  knowingly  testified  falsely,  either  on  the  trial  or  before 
the  grand  jury,  his  whole  testimony  may  be  rejected  by  the  jury.  But  the  jury  are  the 
judges  of  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses.  United  States  v. 
McKee,  8  Dill.,  551. 

§  8080.  If  the  jury  believe  that  a  witness  deliberately  and  corruptly  swears  falsely,  they 
should  put  little  confidence  in  any  other  part  of  his  evidence  which  is  uncorroborated  by  other 
witnesses.  But  if  the  misstatement  is  the  probable  result  of  mistake  or  misapprehension,  the 
jury  will  not  regard  it  further  than  as  showing  an  inaccuracy  of  memory  or  judgment  Gilt- 
ner  v,  Gorham,  4  McL.,  402. 

§  8987.  The  jury  are  not  bound  to  believe  the  testimony  of  the  defendant  in  a  criminal  case 
because  it  is  uncontradicted.  They  are  the  judges  of  the  credibility  of  the  witnesses.  United 
States  V,  Borger,  19  Blatch.,  249;  7  Fed.  R,  198. 

§  8988.  Where  the  evidence  of  witnesses,  opposed  by  other  evidence,  is  relied  on  by  either 
side  to  prove  a  particular  fact,  the  jury  must  necessarily  weigh  their  credit,  and  every  circum- 
stance which  can  affect  the  veracity  of  the  witnesses  must  be  considered.  But  if  there  is  no 
evidence  against  the  testimony  of  the  witnesses,  and  the  fact  may  exist  without  a  violation  of 
probability,  there  is  nothing  to  weigh  against  their  credit,  and  they  must  be  believed.  Evans 
V,  Hettick,  8  Wash.,  408. 

§  3989.  If  witnesses  contradict  each  other,  the  jury  are  to  judge  of  their  credibility,  and 
in  doing  so  they  must  consider  who  had  the  best  opportunity  of  knowing  and  recollecting  the 
facts.  If  the  witnesses  are  equally  respectable,  and  <Hie  states  positively  that  the  fact  did 
transpire,  and  the  other  that  he  did  not  see  or  hear  it,  the  weight  of  evidence  will  be  with  the 
one  who  affirms  the  fact.    Abbe  v.  Rood,  6  McL.,  106. 

g  8990.  The  credit  due  to  the  witnesses  belongs  exclusively  to  the  jury.  They  should  recon- 
cile confiicting  statements,  if  possible,  that  the  whole  may  be  regarded  as  consistent  with  the 
truth  and  the  integrity  of  the  witnesses.  But  if  the  statements  of  the  witnesses  are  so  dis- 
crepant that  they  cannot  be  thus  made  to  harmonize,  it  is  for  the  jury  to  say  where  the  truth 
lies.    DrJskell  v.  Parish,  5  McL.,  64. 

§  8991.  The  testimony  of  a  witness  who  may  have  sworn  falsely  upon  his  cross-examination 
upon  an  immaterial  point  may,  if  corroborated  by  other  evidence,  be  received  by  the  jury ; 
and  a  verdict  may  be  found  upon  his  and  such  other  corroborating  evidence.  Turner  v.  Fox- 
all,  2  Cr.  C.  C,  324. 

§  •b992.  If  it  is  shown  that  a  witness  has  sworn  falsely  in  a  matter  not  connected  with  the 
man  facts  of  the  case,  the  jury  are  justified  in  discarding  bis  evidence,  unless  he  is  corrobo- 
rat  id  by  other  evidence.  As  to  facts  so  corroborated,  his  testimony  should  not  be  rejected. 
Kobinson  v,  Gallier,*  2  Woods,  178. 

g  8993.  If  a  witness,  in  testifying,  contradicts  himself  in  any  material  statement,  it  will 
Impair  his  credit  with  the  jury.  If  he  is  proved  to  have  uttered  a  deliberate  falsehood  as  to 
any  material  fact,  it  may  justify  the  jury  in  disregarding  his  testimony  altogether.  United 
States  V.  Harries,  2  Bond,  811. 

(^  8994.  In  judging  of  the  credibility  of  a  witness,  the  jury  should  consider  the  circum- 
stances under  which  he  testifies,  and  under  which  his  statements  at  different  times  were  made. 
United  States  t^  Brovm,  4  McL.,  142. 

g  3Q95.  A  witness  who  is  intentionally  false  in  a  mateiial  part  of  his  testimony  ought  to  be 
at  least  distrusted  as  to  the  rest  of  it.     United  States  v.  Montgomery,  8  Saw.,  544. 

§  8996.  It  is  for  the  jury  to  weigh  the  evidence,  and  judge  of  the  credibility  of  the  wit- 
nesses. If  confiicting  testimony  cannot  be  reconciled,  it  is  for  th^tn  to  decide  where  the  trutU 
lies.    United  States  v.  Foulke,  6  McL.,  349. 

4.  Privilege, 
SuMMABY — WluU  answer  tnU  entitle  the  party  to  take  advantage  of  t?ie  privilege^  g  8997. 

• 

^  8997.  When  a  question  is  asked  a  witness,  the  answer  to  which  is  improper,  as  tending  to 
degrade  the  witness  or  the  party  calling  him,  if  the  party  aggrieved  wishes  to  have  the  su^ 
preme  court  revise  the  case  on  that  account,  he  must  show  by  his  bill  of  exceptions  that  th«i 
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questidn  was  answered  by  the  witness,  and  answered  in  such  a  way  as  to  pvejudioe  hinu 
Nailor  v.  Williams,  §  8998. 
[Notes.—  See  $§  899»-i080.] 

NAILOR  V.  WILLIAMS, 
(8  Wallace,  107-100.    1868.) 

Appeal  from  the  Supreme  Court  for  the  District  of  Columbia. 

Statement  of  Facts. —  Upon  the  trial  two  questions  were  asked  a  witness 
on  cross-examination  —  whether,  at  a  certain  time,  plaintiff  was  engaged  in 
trading  in  negroes,  and  whether  he,  the  witness,  was  not  aiding  htm  in  that 
business.  The  questions  were  objected  to,  the  objection  overruled,  and  that 
ruling  excepted  to.  Ko  answers  to  the  questions  appear  in  the  bill  of  excep- 
tions. . 

Opinion  by  Me.  Justice  Milleb. 

If  a  question  is  asked  of  a  witness  on  the  stand,  the  answer  to  which  is 
pertinent  and  legal  testimony,  and  the  court  refuses  to  permit  the  witness  to 
answer,  this  is  error  which  a  revising  court  will  correct,  because  the  injury  to 
the  party  consists  in  the  refusal  of  the  court  to  permit  the  answer  to  be  given, 
and  he  can  do  nothing  more  to  prove  the  wrong  done  him  than  to  show  that 
he  asked  a  legal  question,  the  answer  to  which,  by  the  action  of  the  court,  was 
denied  him. 

§  8d98.  Where  a  question  is  permitted  to  he  asked  which  is  not  in  itself  toronfff 
hut  the  cmswer  may  he  improper^  it  is  the  answer  that  m/zkes  the  error. 

But  where  a  question  is  asked  which  is  illegal  only  because  it  may  elicit 
improper  testimony,  and  the  court  permits  it  to  be  answered  against  the  objec- 
tion of  the  other  partj^  the  injury  done  the  party  is  by  the  answer;  and  not- 
withstanding the  erroneous  ruling  of  the  court,  if  the  witness  knows  nothing 
of  the  matter  to  which  he  is  interrogated,  or  if  his  answer  is  favorable  to  the 
objecting  party,  it  works  him  no  injury.  If  it  does,  he  can  show  it  by  making 
the  answer  a  part  of  the  bill  of  exceptions,  and  unless  he  does  this  there  is  no 
error  of  which  a  revising  court  can  take  notice. 

For  this  reason,  and  also  because  there  is  nothing  in  the  bill  of  exceptions 
which  enables  us  to  say  that  the  questions  themselves  exceeded  the  reasonable 
license  which  a  court,  in  its  discretion,  may  allow  in  cross-examination,  we 
are  of  opinion  that  no  error  is  shown  by  these  bills  of  exception.  As  they 
constitute  the  only  matters  alleged  against  the  judgment  of  the  court  below, 
it  is  aflSrmed. 

S  8999.  Befnsal  to  answer  or  testffj. —  A  witness  is  not  compellable  to  answer  a  question 
where  the  answer  may  tend  to  criminate  him.    United  States  v.  Moses,  1  Cr.  C.  C,  170. 

g  4000.  If  an  answer  has  a  probable  tendency  to  criminate  a  witness,  he  will  not  be  required 
to  answer.    United  States  v,  Lynn,*  2  Or.  C.  C,  809. 

g  4001.  By  the  act  of  February  25,  1868,  a  witness  may  be  compelled  to  testify  to  facts  tend- 
ing to  criminate  himself,  when  the  inquiry  is  pertinent  to  the  proceeding;  but  such  evidence 
cannot  be  used  against  him  in  a  criminal  proceeding.    United  States  v.  Brown,  1  Saw.,  581. 

§  4002.  The  fact  that  a  witness  cannot  testify  in  a  case  without  criminating  himself  is  a 
good  reason  for  his  objecting  to  answer  the  question  when  put  to  him,  but  not  a  good  reason 
for  his  refusing  to  be  sworn  in  the  cause.  Per  Geamch,  J.,  dissenting,  in  Neale  v,  Coningham,* 
1  Cr.  C.  C.  76. 

§  4008.  An  answer  by  a  witness  as  to  whether  he  saw  defendant  at  a  gaming  table  does  nol 
tend  to  criminate  the  witness.    Ex  parte  Lindo,*  1  Cr.  C.  C,  445. 

§  4004.  Where  it  was  testified  that  a  certain  party  had  lost  a  sum  of  money  in  a  gambling 
house  kept  by  B.  &  M.,  at  No.  16,' West  Twenty-fourth  street,  and  B.  &  M.  were  summoned  as 
witnesses,  and  the  question  put  to  B.,  "  What  year  was  it  you  remored  from' No.  16,  Weal 
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Twenty-fourth  street?"  and  to  M.,  "Did  you  ever  reside  at  No.  16,  West  Twenty-fourth 
street?  "  —  held,  that  the  witnesses  were  pri vile2ei  from  answering.   In  re  Graliam ,*  8  Ben. ,  419. 

>j  1-005.  On  the  e.xaaiinatiou  of  a  witness  before  a  commissioner  he  is  bound  to  answer  a 
question  unless  an  answer  would  accuse  liim  of  something  penal,  criminal  or  infamous.  In  re 
Danforth,*  1  Penn.  L.  J.,  148. 

§  40i)(>.  A  witness  before  a  grand  jury  refused  to  answer  a  question  on  the  gi*ound  that  tho 
answer  would  criminate  him.  It  was  held  that  he  was  obliged  to  answer.  Devauglm's  Case,* 
2  Cr.  C.  c,  rm. 

J5  4!)07.  Interrogatories  put  to  a  respondent  by  an  assessor  of  internal  revenue,  when  they 
are  relevant  to  the  subject-matter  of  inquiry  and  tliat  is  within  the  assessors  jurisdiction, 
cannot  be  objected  to  on  the  grounil  that  they  will  subject  the  respondent  to  a  criminal  prose- 
cution.   In  re  Philhps,*  2  Am.  L.  T.,  155. 

§  4008.  If  the  answer  of  a  party  to  an  information  for  the  forfeiture  of  his  property  for  a 
violation  of  a  law  of  the  United  States  is  offered  in  evidence  against  him  in  an  action  of  debt, 
or  an  indictment  for  the  penalty,  on  account  of  the  same  violation,  and  he  is  entitled  to  the 
benefit  of  the  rule  which  excuses  a  person  from  answering  upon  oath  anything  which  may 
subject  him  to  a  forfeiture,  the  court  will  exclude  the  evidence.  Clark  v.  United  States,  2 
Wash.,  519. 

§  4009.  A  witness  is  not  bound  to  answer  a  question  which  has  no  relation  to  any  matter  of 
fact  in  issue,  or  to  any  matter  contained  in  his  direct  examination,  if  he  says  that  the  answer 
to  the  question  would  tend  to  degi'ade  him.    In  re  Lewis,*  4  Ben.,  67;  39  How.  Pr.,  155. 

§  4010.  A  witness  is  not  bound  to  answer,  nor  is  the  court  to  compel  him  to  answer,  a  ques- 
tion which  will  disgrace  him,  unless  the  evidence  is  material  to  the  issue  to  be  tried.  Conway 
v.  Clinton,*  1  Utah  T'y,  215. 

§  4011.  A  witness  cannot  be  compelled  to  answer  a  question  which,  if  answered  one  way, 
will  show  his  character  to  be  infamous.     United  States  v.  Dickinson,  2  McL.,  825. 

g  4012.  A  witness  cannot  be  asked  any  question  on  cross-examination  tending  to  degrade 
him.  So  held  where  the  witness  was  asked  whether  he  had  not  been  arrested  for  counterfeit- 
ing money.    United  Stiites  v.  White,  5  Cr.  C.  C,  73. 

g  4013.  Where  it  was  proposed  to  ask  a  witness  whether  he  was  concerned  with  a  certain 
person  in  counterfeiting  money,  it  was  decided  that  no  question  could  be  put  to  the  witness 
tending  to  disgrace  him,  and  which  he  was  not  bound  to  answer.  United  States  v.  White,  5 
Cr.  C.  C,  457. 

§  4014.  Where  a  witness,  being  under  examination  before  a  commissioner,  refused  to  answer 
a  question,  a  motion  to  the  court  to  compel  him  to  answer  cannot  be  granted  unless  some  assur- 
ance is  given  to  the  court  that  the  question  is  relevant  to  the  case.    In  re  Hill,*  6  Ct.  CI,  83. 

§  401o.  lu  a  criminal  prosecution,  the  oflScer  who  apprehended  the  prisoner  is  not  bound  to 
disclose  the  name  of  the  person  from  whom  he  received  the  information  which  led  to  the  de- 
tection and  apprehension  of  the  prisoner,  when  such  a  disclosure  is  not  of  any  importance  to 
the  defense.     United  States  v.  Moses,  4  Wash.,  726;  Same  v,  Craig,  4  Wash.,  729. 

§  4010.  On  a  motion  for  an  attachment  against  a  witness  for  not  answering  a  question  put 
to  him  in  his  examination  before  a  commissioner,  it  must  be  shown  to  the  court  that  the  ques- 
tion was  material.     In  re  Judson,  3  Blatch.,  148. 

§  4017.  A  witness,  in  a  proceeding  in  bankrupt<;y,  cannot  in  his  oath  reserve  the  right  to 
refuse  an  answer  to  any  question  which  shall  infringe  on  his  privilege  as  attorney  of  the  bank- 
rupt.    In  re  Adams,  6  Ben.,  56. 

§  40^1 8.  The  fact  that  a  witness  has  been  counsel  for  a  bankrupt  will  not  warrant  a  refusal 
to  be  sworn  in  the  bankruptcy  proceedings.  The  privilege  cannot  be  interposed  until  a  question 
is  asked  which  invades  it.     In  re  Woodward,  4  Ben.,  102. 

§  4019.  A  witness,  may  be  called  on  to  explain  facts  attempted  to  be  used  against  him 
United  States  v.  Cole,  5  McL.,  513. 

§  4020.  A  witness,  on  the  trial  of  an  indictment  of  a  defendant  for  smuggling,  who  has  testi- 
fied in  favor  of  the  defendant,  cannot  be  asked,  on  cross-examination,  questions  regarding  his 
own  violations  of  the  revenue  laws.    United  States  r.  Harris,*  12  Blatch.,  434. 

§  4021.  Where  an  action  against  a  particepa  criminis  is  barred,  he  may  be  compelled  to 
testify ;  and  where  the  government  thus  uses  his  testimony,  he  cannot  be  subsequently  prose- 
cuted.   United  States  v.  Smith,*  4  Day  (Conn.),  121. 

§  4022.  Where  a  challenge  to  an  array  of  jurors  involves  a  charge  of  misconduct  against  tho 
officer  who  selected  them,  whether  amounting  to  an  indictable  offense,  or  only  to  his  discredit 
as  such  officer,  which  might  furnish  grounds  for  liis  removal  or  impeachment,  he  is  not  bound 
to  be  a  witness  against  himself.     United  Stiitea  v.  Collins,  1  Woods,  499. 

§  4023.  An  inquisitorial  examination,  under  oath,  of  a  party  charged  with  an  offense,  is  re- 
pugnant to  the  principles  of  liberty,  which  are  embodied  in  the  common  law,  and  would  also 
infringe  the  spirit  and  the  letter  of  the  fifth  amendment  to  the  constitution.    Ibid. 
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§  4024.  A  witness  who  refused  to  be  sworn  because  of  a  solemn  declaration  he  had  made  not 
to  take  an  oath,  but  who  did  not  belong  to  the  society  of  IfYiends,  was  committed  for  a  con« 
tempt    United  States  v.  Coolidge,  2  Gall.,  364. 

§  4025.  The  court  cannot  instruct  a  witness,  before  his  examination  begins,  that  he  is  not 
boun()  to  answer  any  questions  where  the  answers  will  tend  to  criminate  him.  But  the  court 
will  interfere  for  the  protection  of  the  witness  when  necessary.  United  States  v.  Damaud,  S 
Wall.  Jr.,  148. 

§  4026.  A  witness  is  the  sole  judge  whether  an  answer  would  implicate  him;  the  court  may 
decide  whether  the  answer  could  implicate  him.    Sanderson's  Case,*  3  Cr.  C.  C,  638. 

§  4027.  A  witness  will  be  compelled  to  answer,  if  the  court  can  see  that  no  direct  answer 
will  tend  to  criminate  him.     United  States  v.  MUler,*  2  Cr.  C.  C,  247. 

g  4028.  PriYllege  from  arrest,  etc.—  A  witness  is  privileged  from  arrest  for  a  reasonable 
time,  to  prepare  for  his  departure,  and  return  to  his  home,  as  well  as  during  his  actual  attend- 
ance upon  court.  But  the  privilege  does  not  extend  throughout  the  term  at  which  the  cause 
is  marked  for  trial ;  nor  will  it  protect  him  while  engaged  in  his  general  private  business,  after 
he  is  discharged  from  the  obligation  of  the  subpoena.    Smythe  t*.  Banks,  4  Dall.,  829. 

§  4020.  The  recommitment  of  a  debtor  to  close  custody  upon  a  ca.  sa.,  after  he  has  been 
out  on  a  prison  bounds  bond  for  more  than  a  year,  agreeably  to  the  act  of  congress  of  June 
24,  1812,  is  not  a  violation  of  his  privilege  as  a  witness  bound  to  attend  court.  Ex  parte  Bill, 
3  Cr.  C.  C,  117. 

§  4080.  A  citizen  of  another  state,  who,  while  in  attendance  on  the  federal  court  as  a  suitor, 
is  subpoenaed  as  a  witness  in  another  suit  in  the  same  court,  is,  while  at  his  lodgings,  privileged 
from  arrest  on  an  execution  issuing  from  a  state  court.    HursVs  Case,  4  Dall.,  887. 

XXX.  Depositions. 

SuioCARY — Depoaitiona  under  a  dedimua  are  in  chief,  §  4031. —  Form  and  service  of  notice^ 
§  4032. —  Certificate  as  to  notice,  §  4033. —  Personal  service  necessary,  %  4034.—  Cross-eoDamr 
ination,  g  4035. — Motion  to  appoint  commissioners  to  take  testimony  abroad,  §  4036. 

§  4081.  Depositions  taken  under  a  dedimus  potestatem  issued  by  the  court  are  not  taken  de 
bene  esse,  but  are  evidence  in  chief.    Sergeant  v.  Biddle,  ^§  4037*38. 

§  4032.  A  deposition  was  taken  de  bene  esse  under  the  thirtieth  section  of  the  judiciary  act. 
The  notice  given  to  the  opposite  party  stated  that  the  witness  was  about  to  depart  the  state, 
but  did  not  say  '*  on  a  voyage  to  sea,"  etc.  The  service  of  notice  by  the  marshal  was  not  cer- 
tified to  by  the  magistrate,  nor  did  he  certify  the  reasons  for  taking  the  deposition.  It  was 
held  that  the  deposition  could  not  be  read.     Harris  v.  Wall,  ^g  4039-40. 

g  4088.  Under  the  judiciary  act,  a  certificate  to  a  deposition,  stating  that  the  magistrate  did 
not  give  notice  to  the  opposite  party  or  his  attorney,  as  neither  lived  within  one  hundred  miles 
of  the  place  of  taking  the  deposition,  is  sufficient  unless  it  is  shown  that  the  magistrate  knew 
that  the  party  entitled  to  notice,  or  his  attorney,  was  temporarily  within  one  hundred  miles 
distance  from  such  place.     Dick  v.  Runnels,  §§  4041-42. 

^  4034.  Personal  service  must  be  had  on  the  adverse  party  or  his  attorney,  of  a  notice  of 
taking  a  deposition  under  the  thirtieth  section  of  the  judiciary  act.  Service  at  his  place  of 
abode  is  not  enough.    Carrington  v.  Stimson,  g  4(M3. 

g  4035.  As  a  general  rule,  no  evidence  is  legally  admissible  which  has  not  been  subjected  to 
the  examination  of  both  parties  to  the  suit.  Therefore,  if  a  deponent  is  not  cross-examined, 
his  evidence  is  not  admissible.  But  if.  after  a  deponent  has  been  examined,  several  months 
elapse  before  the  other  side  makes  any  attempt  to  file  cross-interrogatories,  and  the  witness 
then  dies,  the  deposition  will  be  admitted.    Gass  v»  Stinson,  §§  4044-52. 

g  4080.  A  motion  to  appoint  commissioners  to  take  testimony  abroad  will  not  be  granted  as 
a  matter  of  right,  but  will  be  granted  only  when  it  appears  to  the  court  that  the  testimony  to 
be  taken  is  material  to  the  cause.    United  States  v.  Parrott,  g§  4053-59. 

[Notes.— See  §§  4060-4837.] 

SERGEANT  v.  BIDDLE. 
(4  Wheaton,  508-513.    1819.) 

Opinion  by  Mb.  Justiob  Washington. 

Statement  of  Facts. —  The  only  question  certified  by  the  circuit  court  for 
the  district  of  Delaware  to  this  court  is,  whether  certain  depositions  taken 
under  a  C€>mmission  issued  from  that  court  to  Philadelphia  could,  under  the 
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oircumstances  of  the  case,  be  given  in  evidence  to  the  jnry.  This  question 
arises  out  of  the  following  facts:  On  the  26th  of  October,  1817,  a  consent 
rule  was  entered  in  this  cause  "  for  a  commission  to  issue  to  take  depositions 
on  both  sides  to  be  directed  to  Thomas  Bradford,  Jr.,  and  William  J.  Duane, 
of  Philadelphia,  interrogatories  to  be  filed  on  ten  days'  notice."  The  agree- 
ment of  the  counsel,  under  which  this  rule  was  entered,  was  filed  in  court  on 
the  lltb  of  November  of  the  same  year. 

On  the  27th  of  October,  1817,  an  ex  parte  rule  was  entered,  on  the  motion 
of  the  defendants'  counsel,  '^  for  a  commission  to  issue  to  the  city  of  Phila- 
delphia, on  the  part  of  the  defeudants,  to  be  directed  to  George  Vaux  and 
William  Smith,  or  either  of  them,  commissioners  on  the  part  of  the  defend- 
ants, on  ten  days'  notice  of  filing  interrogatories,  with  liberty  to  the  plaintifiPs 
counsel  to  name  a  commissioner  or  commissioners,  if  they  should  choose  to 
do  so,  at  any  time  before  issuing  the  commission." 

After  the  counsel  for  the  lessor  of  the  plaintiff  bad  opened  his  case  and 
gone  through  his  evidence,  the  counsel  for  the  defendants  having  opened  his 
case,  offered  to  give  in  evidence  to  the  jury  sundry  depositions  of  witnesses 
taken  under  a  commission  to  Philadelphia,  bearing  date  the  31st  of  October, 
1817,  directed  to  George  Vaux  and  William  Smith,  or  either  of  them,  and  to 
George  M.  Dallas  and  Richard  Bache,  or  either  of  them.  This  evidence  was 
objected  to  by  the  plaintiff's  counsel  on  the  ground  that  the  depositions  so 
taken  were  to  be  considered,  in  point  of  law,  as  taken  de  bene  esse. 

In  support  of  this  evidence  the  defendants  stated,  and  the  opposite  counsel 
admitted,  that  previous  to  the  execution  of  this  commission  an  agreement  had 
been  entered  into  that  the  same  should  be  executed  by  George  M.  Dallas,  one 
of  the  commissioners  on  the  part  of  the  plaintiff,  and  George  Vaux,  another 
of  the  commissioners  on  the  part  of  the  defendants ;  and  that  it  was  further 
agreed,  and  so  indorsed  on  the  commission,  that  the  said  George  Vaux  might 
be  permitted  to  take  a  solemn  affirmation,  instead  of  an  oath,  and  that  the 
commissioners  who  should  act  might  be  qualified  by  any  alderman  of  Phila- 
delphia and  their  clerk  by  the  commissioners ;  and  which  agreements  were 
entered  into  upon  the  application  of  the  defendants'  counsel.  He  further 
gave  in  evidence  that  commissions  had  heretofore  issued  to  Philadelphia  and 
other  places  within  one  hundred  miles  of  the  place  of  trial,  from  the  circuit 
court  of  that  district,  upon  motions  made  for  that  purpose ;  and  that  upon 
motion,  commissions  had  issued  to  Philadelphia  and  to  other  places  without 
the  state  from  the  supreme  court  of  the  state  of  Delaware  previous  and  sub- 
sequent to  the  year  1789.  That  upon  the  return  of  the  commission  in  this 
case  publication  thereof  was  ordered  by  the  court ;  and  lastly,  that  all  the 
witnesses  examined  in  the  execution  of  the  said  commission  resided  in  Phila- 
delphia, distant  thirty-three  miles  from  the  place  of  holding  the  court. 

It  is  contended  by  the  plaintiff's  counsel  that  as  by  the  sixth  section  of  the 
act  of  the  2d  of  March,  1793  (1  Stat,  at  Large,  335),  subpoenas  for  witnesses 
may  run  into  any  other  district  than  that  in  Avhich  the  court  is  holden,  pro- 
vided that  in  civil  causes  the  witnesses  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  holding  the  court,  the  deposition  in  this 
case  ought  not  to  have  been  received  unless  it  had  appeared  to  the  court  that 
the  witnesses  had  been  duly  summoned  and  were  unable  to  attend.  This  ar- 
gument appears  to  be  founded  upon  the  provision  of  the  thirtieth  section  of 
the  judiciary  act  of  1789,  chapter  20,  to  which  this  case  has  no  relation.    That 

section  authorizes  the  taking  of  depositions  in  the  specified  cases  without  the 
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formality  of  a  commission,  but  declares  that  the  depositiobs  so  taken  shall  be 
de  bene  ease;  and  to  prevent  any  conclusion  from  being  drawn  against  the 
IK)wer  of  the  courts  to  grant  commissions  for  taking  depositions  by  reason  of 
the  above  provisions,  this  section  goes  on  to  provide  that  nothing  in  the  said 
section  contained  shall  be  construed  to  prevent  any  court  of  the  United  States 
from  granting  a  dedimuB poteaixvtein  to  take  depositions  according  to  common 
usage,  when  it  may  be  necessary  to  prevent  a  failure  oV  delay  of  justice,  which 
power  it  is  declared  they  shall  severally  possess. 

§  4037.  Depositions  under  a  commissiony  according  to  common  tcsagej  are  not 
considered  as  taken  de  bene  esse. 

The  only  question  then  is,  whether  depositions  taken  under  a  dedimvs  potes- 
tatenPy  according  to  common  usage,  are,  under  any  circumstances,  to  be  con- 
sidered as  taken  de  bene  esse?  And  it  is  the  opinion  of  this  court  that  they 
cannot  be  so  considered.  What  might  be  the  effect  of  the  agreement  of  the 
parties,  or  of  an  order  of  the  court  to  the  contrary,  need  not  be  decided  in  this 
case,  as  the  rule,  as  well  as  the  commission  which  issued  under  it,  was  absolute 
and  unqualified.  Whenever  a  commission  issues  for  taking  depositions  accord- 
ing to  common  usage,  whether  the  witness  reside  beyond  the  process  of  the 
court,  or  within  it,  the  depositions  are  absolute;  the  above  section  of  the  act  of 
congress  relating  to  depositions  de  betie  esse  being  most  obviously  confined  to 
those  taken  under  the  enacting  part  of  that  section.  But  it  is  contended  by 
the  plaintiff's  counsel  that  this  commission  to  take  depositions  of  witnesses 
living  within  one  hundred  miles  from  the  place  at  which  the  court  was  to  sit, 
although  in  another  district,  was  improvidently  issued,  and  that  the  rule  under 
which  it  issued  was  made  erroneously. 

^  4038.  assent  to  issuing  commission. 

Whether  this  objection  ought,  or  ought  not,  to  have  been  made  at  the  time,  or 
during  the  term  when  the  rule  was  entered,  is  a  question  which  does  not  occur 
in  this  case ;  because  it  is  most  obvious  from  the  conduct  of  the  plaintiff's  coun- 
sel in  the  court  below,  that,  if  they  did  not  agree  to  the  rule,  the  commission 
was  issued  with  their  consent.  A  consent  rule  was  entered  on  the  25th  of 
October,  differing  from  the  ex  parte  rule,  entered  two  days  afterwards,  in  no. 
other  respect  but  as  to  the  names  of  the  commissioners.  The  plaintiff's  coun- 
sel afterwards  joined  in  the  commission,  removed  every  possible  objection  as  to 
the  commissioners,  by  naming  one  on  the  part  of  the  plaintiff,  to  act  with  one 
of  the  defendant's  commissioners,  and  filed  his  cross-interrogatories,  to  be  pro- 
pounded to  the  witnesses.  The  commission  was  executed  by  the  commissioners 
so  named,  and  the  witnesses  were  regularly  examined,  as  well  on  the  cross- 
interrogatories  as  on  those  in  chief.  After  such  unequivocal  evidence  of  con- 
sent to  the  issuing  of  the  commission,  it  is  not  competent  to  the  plaintiff's 
counsel  to  object  that  it  issued  improvidently,  or  that  the  rule  was  improperly 
obtained. 

It  is  to  be  certified  to  the  circuit  court  for  the  district  of  Delaware,  that  the 

depositions  taken  under  the  commission,  referred  to  in  the  transcript  of  the 

record  sent  to  this  court,  dated  the  31st  day  of  October,  1817,  ought  to  be  given 

in  evidence  <to  the  jury  upon  the  trial  of  the  cause  in  which  they  were  taken. 

Certificate  accordingly. 
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HARRIS  V.  WALL. 

(7  Howard,  69&-706.    1848.) 

Error  to  U.  S.  Circuit  Court,  Southern  District  of  Mississippi. 

Statement  of  Facts. —  On  the  deposition  of  one  Sims  in  this  case  was  the 
following  indorsement,  signed  by  counsel:  "When  sworn  to,  it  is  agreed  this 
deposition  of  B.  G.  Sims  may  be  used  in  the  cause  stated  in  the  caption  as  evi- 
dence."   Other  facts  are  stated  in  the  opinion. 

Opinion  by  Mr.  Justice  Grier. 

On  the  trial  of  the  issues  of  fact  in  this  case  before  the  circuit  court,  the 
defendant  offered  to  read  the  deposition  of  William  S.  Eayner,  which  had 
been  taken,  de  bene  esaej  under  the  thirtieth  section  of  the  judiciary  act.  It 
was  objected  to  by  the  plaintiffs  counsel,  as  not  coming  within  the  conditions 
prescribed  by  tbat  act.  The  court  admitted  the  deposition,  and  sealed  a  bill 
of  exceptions,  Avhic|i  is  the  foundation  of  the  first  assignment  of  error. 

A  notice  was  served  on  the  plaintiffs  counsel,  signed  by  the  commissioner 
or  magistrate,  and  stating  the  time  and  place  at  which  it  was  intended  to  be 
taken,  and  that  "  I  shall  take  the  deposition  of  William  S.  Eayner  (about  to 
depart  the  state),  to  be  read  on  the  part  of  the  defendant,  de  bene  esaSj^  e\c. 
When  the  deposition  was  offered,  the  defendant  proved  to  the  court  that, 
*^  when  said  deposition  was  taken,  said  Rayner  was  on  his  way  to  the  republic 
of  Texas,  to  reside  there,  and  that  he  was  a  citizen  of,  and  resided  in,  said 
republic." 

§  4039.  A  deposition  de  bene  esse,  not  properly  certified  hy  the  magistrate,  oanr 
not  he  read  in  evidence. 

It  has  been  decided  by  this  court,  in  the  case  of  Bell  v,  Morrison,  1  Pet.,  351, 
that  ^'  the  authority  to  take  depositions  in  this  manner,  being  in  derogation  of 
the  rules  of  common  law,  has  always  been  construed  strictly^  and  therefore  it 
is  necessary  to  establish  that  all  the  requisitions  of  the  law  have  been  com- 
plied with  before  such  testimony  is  admissible."  The  conditions  under  which 
a  party  is  permitted,  and  a  magistrate  authorized,  to  take  de{K>sitions  de  bene 
esse,  under  this  act,  are:  1.  That  the  witness  lives  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles;  2,  or  is  bound  on  a  voyage  to  sea; 
3,  or  is  about  to  go  out  of  the  United  States ;  4,  or  out  of  such  district  to  a 
greater  distance  from  the  place  of  trial  than  one  hundred  miles,  before  the 
time  of  trial;  5,  or  is  ancient  or  very  infirm. 

The  magistrate  is  required  also  to  deliver  to  the  court,  together  with  the 
depositions  so  taken,  a  certificate  of  the  reasons  of  their  being  taken,  and  of 
•the  notice,  if  any,  given  to  the  opposite  party.  In  order  to  entitle  the  party 
to  read  such  depositions,  when  taken  and  certified  in  due  form  of  law,  he  most 
show  that,  at  the  time  of  the  trial,  1,  either  the  witness  is  dead;  2,  or  gone 
out  of  the  United  States;  3,  or  to  a  greater  distance  than  one  hundred  miles 
from  the  place  where  the  court  is  sitting;  4,  or  that,  by  reason  of  age,  sick- 
ness or  bodily  infirmity,  he  is  unable  to  travel  and  appear  at  court. 

Kow,  assuming  that  the  defendant  has  brought  himself  within  the  condi- 
tions which  would  enable  him  to  read  a  deposition  regularly  taken  and  certi- 
fied according  to  the  requisitions  of  this  act,  the  question  is,  whether  this 
deposition  was  so  taken  and  certified. 

The  authority  or  jurisdiction  conferred  on  the  magistrate  by  this  act  is 
special,  and  confined  within  certain  limits  or  conditions;  and  the  facts  calling 
for  the  exercise  of  it  should  appear  upon  the  face  of  the  instrument,  and  not 
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be  left  to  parol  proof.  The  act  of  congress  requires  them  to  be  certified  by 
the  ma;^istrate.  If  would  be  reasonable,  also,  where  notice  is  required  to  be 
given  to  the  opposite  party,  that  such  notice  should  show  on  its  face  that  the 
contingency  has  happened  which  confers  jurisdiction  on  the  magistrate,  and 
gives  a  right  to  the  party  to  have  the  deposition  taken,  so  that  the  party  on 
whom  the  notice  is  served  may  be  able  to  judge  whether  it  is  necessary  or 
proper  that  he  should  attend.  The  notice  in  this  case  states  only  that  the  wit- 
ness is  ''  about  to  depart  the  state,"  not  that  he  is  bound  on  a  voyage  to  sea, 
or  about  to  go  out  of  the  United  States,  or  a  hundred  miles  from  the  place  of 
trial. 

This  notice  is  appended  or  annexed  to  the  deposition,  with  a  return  of  serv- 
ice by  the  marshal ;  but  the  service  is  not  certified  by  the  magistrate,  nor  does 
he  certify,  as  required  by  the  act,  "  the  reasons "  for  taking  the  deposition. 
The  presence  of  the  plaintiff's  attorney,  who  declined  to  take  any  pai*t  in  the 
proceedings,  cannot  affect  the  case,  or  amount  to  a  waiver  of  any  objection  to 
the  want  of  authority  apparent  on  the  face  of  this  certificate.  We  are  of 
opinion,  therefore,  that  the  court  erred  in  admitting  this  deposition  to  be  read 
to  the  jury. 

§  4040.  When  parties  agree  that  a  deposition  should  he  read  with  full  inotol- 
edge  of  its  contents^  this  embraces  both  what  is  competent  or  incompetent  evidence 
contained  in  it. 

The  third  and  fourth  exceptions  have  been  abandoned  on  the  argument,  and 
the  second  does  not  appear  to  be  well  taken.  When  parties,  with  a  full  knowl- 
edge of  the  contents  of  a  deposition,  agree  that  it  shall  be  read  to  the  jury  on 
the  trial  of  the  cause,  they  have  no  right  to  complain  of  the  court  for  not  ejt- 
eluding  from  the  consideration  of  the  jury  the  very  matter  which  they  them- 
selves have  agreed  should  be  read  to  them. 

The  record  in  this  case  does  not  show  that  any  judgment  was  given  by  the 
court  below  on  the  demurrer.  If  a  defendant  plead  several  pleas  in  bar,  either 
of  which  is  a  defense  to  the  whole  action,  and  one  be  found  in  his  favor,  he  m 
entitled  to  judgment.  For  this  reason,  the  parties  may  have  considered  it  an-  ' 
necessary  to  pray  the  judgment  of  the  court  on  the  plea  demurred  to,  as  the 
issues  on  the  other  pleas  had  been  found  in  favor  of  the  defendant,  and  judg- 
ment rendered  thereon  for  him.  And  the  plaintiff  here,  who  was  also  plaint- 
iff below,  cannot  assign  error  on  an  issue  in  which  there  was  no  judgment  of 
the  court  below.  The  validity  of  the  defense  set  up  in  that  plea  is,  conse- 
quently, not  before  this  court,  and  cannot  be  noticed.  But,  as  the  trial  of 
these  issues  below  took  place  before  the  decision  in  this  court  of  the  cases  of 
Bowan  v.  Bunnels,  5  How.,  134,  and  Sims  v,  Hundley,  6  id.,  1 ;  and  as  these 
cases  show  that  the  issues  of  fact  are  immaterial,  though  found  for  the  de- 
fendant, the  defense  will  probably  turn  wholly  on  the  decision  of  the  point 
raised  by  the  demurrer.    The  judgment  of  the  circuit  court  is  reversed. 
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DICK  V.  RUNNELS. 

(6  Howard,  7-10.    1846.) 

Certificate  op  Division  from  U.  JS.  Circuit  Court,  Southern  District  of  Mis- 
sissippi. 

§  4041.  Under  the  Judiciary  dct^  a  certificate  to  depositions  hy  the  officer  tak- 
ing them,  that  he  did  not  give  notice  to  the  adverse  party  or  his  attorn^,  as 
neither  lived  within  one  hundred  miles  of  the  place  of  taking  the  depositions^  is 
sufficient. 

Opinion  by  Mb.  Justice  McLean. 

The  only  point  raised  in  this  case  is  whether  the  certificate  of  the  officer 
who  took  the  deposition  objected  to  is  sufficient.  He  states  that  he  did  not 
give  the  defendant  Eunnels,  nor  his  counsel,  notice,  as  neither  lived  within 
one  hundred  miles  of  the  place  where  the  deposition  was  taken.  This  may  be 
true,  it  is  alleged,  and  yet  one  or  both  of  them  might  have  been  in  Kew  Or- 
leans, or  near  to  it,  at  the  date  of  the  certificate. 

The  law  requires  that  a  "  notice  shall  be  made  out  and  served  on  the  ad- 
verse party  or  his  attorney,  as  either  may  be  nearest,  if  either  is  within  one 
hundred  miles  of  the  place  of  such  caption,"  etc.  The  officer  taking  the  dep- 
osition is  presumed  to  know  the  residence  of  the  party  entitled  to  notice,  as 
the  person  at  whose  instance  the  deposition  is  taken  is  bound  to  communicate 
that  fact  to  him.  But  bej^ond  this  he  cannot  be  presumed  to  know  or  required 
to  certify.  If,  in  the  words  of  the  act,  he  certifies  "  that  the  adverse  party  or 
his  attorney  is  not  within  one  hundred  miles,"  he  is  presumed  so  to  state  from 
the  known  fact  that  the  residence  of  neither  is  within  the  distance  specified. 
If  the  party  or  his  counsel  live  within  the  one  hundred  miles,  a  notice  left  at 
his  residence  w^ould  be  good. 

'  §  4042*  hut  if  such  party  or  aUomey  teas  known  to  the  party  or  magis- 
trate taking  the  deposition,  to  have  been  temporarily  within  one  hundred  miles 
qf  such  place,  this  fact  rnay  he  shown  and  the  deposition  excluded. 

Where  the  party  entitled  to  a  notice  lives  more  than  one  hundred  miles 
from  the  place  where  the  deposition  is  taken,  and  the  officer  so  certifies,  it 
would  be  sufficient,  although  it  might  be  proved  that  such  party  was  within 
the  distance  specified  at  the  time,  if  the  fact  were  unknown  to  the  officer  and 
the  person  in  whose  behalf  the  deposition  was  taken.  The  certificate  may  be 
controverted  by  parol  proof,  especially  in  regard  to  the  facts  stated,  of  which 
tiie  magistrate  is  not  supposed  to  have  official  knowledge.  And  if  it  were 
made  to  appear  that  the  person  entitled  to  notice  did  not  live  one  hundred 
miles  from  the  place  of  the  caption  of  the  deposition,  or  if  he  were  known  to 
the  mafgistrate  or  the  party  to  be  temporarily  within  that  distance,  where  a 
Hotice  might  be  served  on  him,  though  his  resideace  might  be  more  than  one 
hundred  miles  distant,  without  a  notice,  the  proceeding  would  be  irregular 
and  the  deposition  inadmissible. 

Upon  the  whole,  we  think  the  certificate  under  consideration  was  sufficient^ 
and  that  the  deposition,  on  the  ground  stated,  ought  not  to  be  overruled. 
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.  CARRINGTON  v.  STIMSON. 
(arcuit  Ckmrt  for  Massachnsetts :  1  Curtis,  437-489.    18S8.) 

§  4043.  Personal  service  of  the  notice  to  take  depositions  must  he  Tiad  on  ths 
adverse  party  or  his  attorney. 

Opinion  by  Curtis,  J. 

There  is  a  preliminary  question  in  this  case,  concerning  the  admissibii.ty 
of  the  deposition  of  William  A.  Dahl.  The  commissioner  certifies  that  '*  the 
adverse  party  was  notified,  as  appears  by  the  notice  hereto  appended,  but  was 
not  present."  The  notice  to  the  respondent  is  in  the  usual  form,  and  the  offi- 
cer's return  thereon  states  that  he  served  the  notice  "  by  leaving  a  copy  of  the 
same  on  board  the  bark  Weybopel,  iying  at  Constitution  wharf,  in  fioston, 
where  I  was  informed  the  within  named  Stimson  lodged." 

It  was  objected  that  this  was  not  proof  of  the  notice  required  by  law,  and 
I  am  of  that  opinion.  The  deposition  was  taken  under  the  thirtieth  section  of 
the  judiciary  act  (1  Stat,  at  Large,  88),  which  contains  the  following  proviso: 
"  Provided  that  a  notification  from  the  magistrate  before  whom  the  deposi- 
tion is  to  be  taken,  to  the  adverse  party,  to  be  present  at  the  taking  of  the 
same,  and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out  and  served 
on  the  adverse  party  or  his  attorney,  as  either  may  be  nearest,  if  either  is 
within  one  hundred  miles  of  the  place  of  caption,"  etc. 

The  authority  to  take  depositions  under  this  act  has  always  been  construed 
strictly.  Bell  v,  Morrison,  1  Pet.,  351;  The  Patapsco  Ins.  Co.  v,  Southgate, 
5  Pe^.,  604.  It  must  appear  that  every  requisite  has  been  complied  with. 
One  requisite  is  service  of  a  notice  on  the  adverse  party,  or  his  attorney,  if 
either  be  within  one  hundred  miles.  This  must  be  construed  to  require  per- 
sonal service;  no  substituted  service,  by  leaving  the  copy  at  h'is  dwelling-house 
or  usual  place  of  abode,  being  authorized  by  the  act.  Consequently,  the  serv- 
ice in  this  case  was  insufficient  to  authorize  the  taking  of  the  deposition. 
There  is  also  another  objection  to  this  notice  not  mentioned  at  the  bar.  The 
notice  contains  the  names  of  two  other  persons,  but  not  of  the  witness  whose 
deposition  was  taken.     I  have,  therefore,  excluded  this  deposition. 

Judgment  affirmed. 

GASS  r.  STINSON. 

(Circuit  Ck>iirt  for  Massachusetts:  8  Sumner,  08-115.    1837.) 

Exceptions  to  master's  report. 

§  4044.  The  general  rule  of  law  seems  to  he  that  no  evidence  shaU  he  admitted 
hut  what  is  or  m,ight  he  under  the  examination  of  hoth  parties. 

Opinion  by  Story,  J. 

The  first  exception  is  to  the  admissibility  of  the  deposition  of  Noah  James 
in  the  case,  he  having  died  before  any  cross-interrogatories  were  propounded 
to  or  answered  by  him.  The  general  rule  at  law  seems  to  be  that  no  evidence 
shall  be  admitted  but  what  is  or  might  be  under  the  examination  of  both  par- 
ties. So  the  doctrine  was  laid  down  by  Lord  Ellenborough  in  Cazenove  v. 
Vaughan,  1  Maule  &  Selw.,  4,  6,  and  his  lordship  on  that  occasion  added: 
"  And  it  is  agreeable  to  common  sense  that  what  is  imperfect,  and,  if  I  may 
say  so,  but  half  an  examination,  shall  not  be  used  in  the  same  way  as  if  it 
were  complete.''  The  siime  principle  seems  recognized  in  Attorney-General  u 
Davison,!    MeClel.  &  Younge,   100.     See,  also,  1  Starkie  on  Evidence, ,265 
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(2(1  ed.) ;  id.,  270, 271.  Bat  neither  of  these  cases  called  for  an  explicit  declara- 
tion as  to  what  would  be  the  efifect  of  a  regular,  direct  examination  where 

the  party  had  died  before  any  cross-examination.    In v.  Brown,  Har- 

dres,  315,  in  the  case  of  an  ejectment  at  law,  the  question  occurred  whether 
the  examination  of  a  witness,  taken  de  ieiie  esse  to  preserve  his  testimony  upon 
a  bill  preferred  and  before  answer,  upon  an  order  of  court,  where  the  witness 
died  before  he  could  be  examined  again,  and  he  being  sick  all  the  meantime, 
fio  that  he  could  not  go  to  be  examined,  was  admissible  on  the  trial  of  the 
ejectment;  and  it  was  ruled,  after  consultation  with  all  the  judges,  that  it 
could  not  be,  '* because  it  was  taken  before  issue  joined  in  the  cause;  and  he 
might  have  been  examined  after."  From  what  is  said  in  the  same  book  in 
Watts'  Case,  Hardres,  332,  it  seems  to  have  been  held,  at  that  time,  that,  if 
witnesses  are  examined  de  bene  esse  before  answer  upon  a  contempt,  such  dep- 
ositions cannot  be  made  use  of  in  any  other  court  but  the  court  only  where 
they  were  taken.  And  the  reason  assigned  is  "  because  there  was  no  issue 
joined  so  as  there  could  be  a  legal  examination."  It  may  well  be  doubted,  if 
this  doctrine  would  prevail  in  our  day,  at  least  in  courts  of  equity.  See,  on 
this  point,  1  Starkie  on  Ev.,  271  (2d  ed.),  and  note  (o),  note  (q);  id.,  272,  note 
(x),  note  (y).  Indeed,  it  seems  directly  against  the  decision  of  the  court  of 
king's  bench  in  Cazenove  v.  Vaughan,  1  Maule  &  Selw.,  4,  6;  for  in  that  case 
it  was  ruled  that  a  deposition  taken  de  bene  esse^  where  the  party  might  have 
cross-examined,  and  did  not  do  so  or  take  any  step  to  obtain  a  cross-examination, 
might  be  read  in  a  trial  at  law,  the  witness  having  gone  abroad.  On  that  oc- 
casion the  court  said:  "If  the  adverse  party  has  had  liberty  to  cross-examine, 
and  has  not  chosen  to  exercise  it,  the  case  is  then  the  same  as  if  he  had  cross- 
examined;  otherwise  the  admissibility  of  the  evidence  would  depend  upon  his 
pleasure  whether  he  will  cross-examine  or  not,  which  would  be  a  most  uncer- 
tain and  unjust  rule." 

But  it  is  the  more  important  to  consider  how  this  matter  stands  in  equity; 
for,  although  the  rules  of  evidence  are,  in  general,  the  same  in  equity  as  at 
law,  they  are  far  from  being  universally  so. 

It  seems  clear  that,  in  equity,  a  deposition  is  not,  of  course,  inadmissible  in 
evidence,  even  if  there  has  been  no  cross-exaiiiination  and  no  waiver  of  the 
right.  Thus,  if  a  witness,  after,  being  examined  on  the  direct  interrogatories, 
should  refuse  to  answer  the  cross-interrogatories,  the  party  producing  the  wit- 
ness will  not  be  deprived  of  the  benefit  of  his  direct  testimony;  for,  upon 
application  to  the  court,  the  witness  would  have  been  compelled  to  answer. 
So  it  was  held  in  Courtenay  v.  Hoskins,  2  Kuss.,  253.  But  if  the  witness 
should  secrete  himself,  to  avoid  a  cross-examination,  there  the  court  would,  or 
at  least  might,  suppress  the  direct  examination.  Flowerday  v.  Collet,  1  Dick., 
288.  In  such  a  case  a  cross-examination  is  still  possible ;  and  the  very  conduct 
of  the  witness  in  secreting  himself  has  a  just  tendency  to  render  his  direct 
examination  suspicious. 

§  4045.  Where  direct  interrogatories  have  heen  fiiUy  answered^  and  an  inevi- 
table GAicident  occurs^  which^  without  tJie  fault  of  either  party j  prevents  a  cross- 
examination^  the  deposition  will  not  be  suppressed. 

But  where  the  direct  interrogatories  have  been  fully  answered,  and  an  inev- 
itable accident  occurs,  which,  without  any  fault  on  either  side,  prevents  a  cross- 
examination,  I  do  not  know  that  a  like  rule  has  been  established  or  that  the  depo- 
sition has  been  suppressed.  So  far  as  authorities  go,  they  incline  the  other  \vay. 
fn  Arundel  i>.  Arundel,  1  Chan.  li.,  90,  the  very  case  occurred,     A  witness  was 
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examined  for  the  plaintifif,  and  was  to  be  cross-examined  for  the  defendant,  but 
before  he  could  be  cross-examined  he  died.  Yet  the  court  ordered  his  deposition 
to  stand.  Copeland  v.  Stanton,  1  P.  Will.,  414,  is  not  an  adverse  authority; 
for,  in  that  case,  the  direct  examination  was  not  completed,  and  the  witness  had 
not  signed  the  deposition  so  far  as  it  went ;  and  the  examination  being  postponed 
to  another  day,  he  was  the  next  morning  taken  suddenly  ill,  and  died.  The 
court  denied  the  motion  to  allow  the  deposition,  as  far  as  it  had  been  taken. 
But  the  court  refused  because  the  examination  was  imperfect;  and,  indeed, 
until  the  witness  had  signed  the  examination,  he  was  at  liberty  to  amend  and 
alter  it  in  any  part.  In  O'Callaghan  v.  Murphy,  2  Sch.  &  Lefr.,  158,  Lord 
Redesdale  allowed  the  deposition  of  a  witness,  whose  examination  had  been 
completed,  but  who  died  before  his  cross-examination  could  be  had,  to  be  read 
at  the  hearing,  deeming  it  proper  evidence,  like  the  case  of  a  witness  at  nisi 
priu8y  who,  after  his  examination,  and  before  his  cross-examination,  should 
suddenly  die,  under  which  circumstances  he  thought  that  the  party  producing 
him  would  not  lose  the  benefit  of  the  evidence  he  had  already  given.  But  the 
want  of  such  cross-examination  ought  to  abate  the  force  of  the  testimony. 
However,  the  point  was  not  positively  and  finally  ruled,  as,  upon  examining 
the  cross-interrogatories,  they  were  not  found  to  apply  to  anything  to  which 
the  witness  had  testified  in  his  direct  examination,  and,  therefore,  the  deposi- 
tion was  held  admissible.  In  Nolan  v.  Shannon,  1  Molloy,  157,  the  lord 
chancellor  held  that  the  direct  examination  of  a  witness  might  be  read  at  the 
hearing,  where  a  cross-examination  had  been  prevented  by  his  illness  and 
death.  My  own  researches,  and  those  of  the  counsel,  have  not  enabled  me  to 
find  any  other  cases  in  which  the  question  has  been  raised;  and  in  the  latest 
book  of  practice,  1  Smith's  Chan.  Pr.,  204,  no  other  case  is  alluded  to  on  the 
subject  than  that  of  Copeland  v.  Stanton,  1  P.  Will.,  414.  So  that  the  geneml 
doctrine  is  far  from  being  established  in  the  manner  which  the  argument  for 
the  defendant  has  supposed,  and  appears  strongly  to  lead  the  other  way. 

§  4046.  Where  a  deposition  is  taken  hy  consent^  and  the  witness  lives  several 
months  after  direct  examination^  during  which  time  no  cross-interrogatories  are 
jUedy  and  then  dieSy  the  deposition  will  not  be  suppressed. 

But  if  it  were,  I  should  have  no  doubt  that  the  special  circumstances  of 
this  case  would  well  create  an  exception.  The  direct  examination  was  taken 
by  consent.  No  cross-interrogatories  were  ever  filed.  The  witness  lived  sev- 
eral months  after  the  original  examination  was  begun;  and  there  is  not  the 
slightest  proof,  that,  if  the  cross-interrogatories  had  been  filed,  they  might  not 
have  been  answered.  Under  such  circumstances,  I  am  of  opinion  that  the 
omission  to  file  the  cross-interrogatories  was  at  the  peril  of  the  defendant.  I 
do  not  say  that  he  was  guilty  of  laches.  But  I  put  it  upon  this:  that,  as  his 
own  delay  was  voluntary,  and  the  illness  of  the  witness  well  known,  the  other 
party  is  not  to  be  prejudiced  by  his  delay.  His  conduct  either  amounted  to  a 
waiver  of  any  objection  of  this  sort,  or  to  an  election  to  take  upon  himself  ^ 
the  whole  hazaril  of  the  chances  of  life.  It  appears  to  me  that  the  case  falls 
completely  within  the  principles  laid  down  in  Cazenove  v.  Vaughan,  1  Maule 
A  Selw.,  4, 6. 

§  4047.  Where  the  looks  of  a  witness  are  out  of  his  reach  and  that  of  the 
4)ourt^  he  may  testify  as  to  the  contents. 

The  second  exception  is  to  the  inadmissibility  of  James'  testimony  to  the 
contents  of  his  books  of  account.  But  those  books  were  not  in  the  witness' 
possession,  and  were  beyond  his  reach  and  that  of  the  court.    They  had  been 
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formerly  in  the  oanse;  but  had  been  withdrawn  from  the  custody  of  the  court, 
by  the  tacit  consent  of  both  parties.  Under  such  circumstances,  it  seems  to 
me 'that  the  master  was  right  in  admitting  the  testimony.  The  case  is  not  es- 
sentially different  from  what  it  would  be  if  the  books  had  been  mislaid  or  lost, 
for  no  access  could  be  had  to  them  by  the  parties  or  by  the  witness;  and, 
therefore,  secondary  evidence  of  their  contents  was  admissible. 

The  third  exception  is  to  the  disallowance  by  the  master  of  the  supposed 
balance  of  a  former  old  account,  asserted  to  be  due  from  James  and  one 
Stone,  as  agents  under  the  defendant  Stinson,  in  the  state  prison  business,  at  a 
prior  period,  and  his  refusal  to  apply  any  of  the  payments  and  credits  of  James 
to  the  liquidation  of  that  balance.  The  reasons  given  by  the  master  for  this 
disallowance  and  refusal  seem  to  me  to  be  entirely  satisfactory.  He  had  been 
auditor  between  the  same  parties  in  the  suit  at  law  (still  pending  in  this  court), 
upon  the  same  matters  in  regard  to  which  the  present  bill  is  brought,  and  it 
was  agreed  by  the  parties  that  his  report,  rendered  in  that  case,  should  be 
deemed  evidence  before  him  upon  the  hearing  of  the  present  cause.  The 
master  now  sa}'^  that  he  is  not  satisfied  that  the  present  claim,  for  such  bal- 
ance of  the  old  accofint,  is  well  founded;  and  he  has  stated  very  strong  reasons 
for  entertaining  a  presumption  against  it,  which  reasons  are  not  in  the  slight- 
est manner  affected  by  any  rebutting  proofs  before  the  court.  Under  such 
circumstances,  the  report  is  entitled  to  be  treated  as  importing  entire  verity, 
as  to  the  matter  of  fact  of  the  invalidity  of  the  claim.  I  would  add,  that  I 
exceedingly  doubt  whether,  in  a  case  of  this  sort,  the  payments  and  credits 
made  by  one  partner,  after  a  dissolution  of  the  partnership  and  joint  agency, 
and  after  a  new  individual  agency  in  him,  can  be  rightfully  applied  to  the  ex- 
tinguishment of  a  debt  of  the  partnership,  unless  the  attendant  circumstances 
justify  a  presumption  that  the  debt  of  the  partnership  has  been  adopted  as 
his  individual  debt,  and  brought  into  account  as  such,  or  the  payments  and 
credits  were  intended  by  the  parties  to  be  so  actually  applied.  No  evidence 
of  this  sort  exists  in  this  case.  The  natural  presumption  is,  that  a  partner, 
paying  a  sum  of  money  to  his  private  creditor,  who  is  also  a  creditor  of  the 
partnership,  means  to  pay  it  on  his  own  private  account,  unless  some  circum- 
stances occur  which  repel  or  qualify  that  presumption.  No  case  has  been 
cited,  in  which  a  different  doctrine  has  been  asserted  and  acted  on;  and  cer- 
tainly my  own  researches  have  not  enabled  me  to  find  any.  The  case  of  BaJcer 
t;.  Stackpoole,  9  Cowen,  420,  436,  so  far  as  it  goes,  is  rather  the  other  way. 

But  I  wish  to  add  a  few  words  upon  the  subject  of  the  appropriation  of 
payments,  because  I  cannot  concur  in  some  of  the  views  which  have  been  sug- 
gested in  the  argument;  and  because  they  will  serve  more  fully  to  explain  the 
ground  of  the  doctrine  of  indefinite  payments  in  relation  to  cases  of  running 
accounts,  hereinafter  stated. 

§  4048.  The  doctrine  of  the  common  lawy  as  to  the  appropriation  of  indefinite 
payments^  horrowedfrom  the  Roman  law. 

There  is  no  doubt  that  the  doctrine  of  the  common  law,  afi  to  the  appropri- 
ation of  indefinite  payments,  has  generally  been  borrowed  from  the  Roman 
law;  and  it  is  deeply  to  be  regretted  that  there  has  been  any  departure  in  any 
of  the  authorities  from  its  true  results.  The  Eoman  law  is  equally  simple, 
convenient  and  reasonable  upon  this  subject;  and,  for  most  cases,  will  furnish 
an  easy  and  satisfactory  solution.  Sir  William  Grant,  in  Clayton's  case 
(Devaynes  v.  Noble,  1  Meriv.,  604),  has  stated  the  general  doctrine  of  the 

Koman  law  in  an  accurate  manner.     "  The  leading  rule,"^ys  he,  "  with  regard 
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to  the  option  given,  in  the  firet  place  to  the  debtor,  and  to  the  creditor  in  the 
second,  we  have  taken  literally  from  thence.  But,  according  to  that  law,  the 
election  was  to  be  made  at  the  time  of  payment,  as  well  in  the  case  of  the 
creditor  as  in  that  of  the  debtor.  ^In  reprcesenti^  Ju>c  est^  statim  atque  isolutum 
eat: —  CoBterurriy  poatea  non  permittitur.^  If  neither  applied  the  payment,  the 
law  made  the  appropriation  according  to  certain  rules  of  presumption,  depend- 
ing on  the  nature  of  the  debts,  or  the  priority  in  which  they  were  incurred. 
And,  as  it  was  the  actual  intention  of  the  debtor  that  would,  in  the  first 
instance,  have  governed,  so  it  was  his  presumable  intention  that  was  first  re- 
sorted to  as  the  rule  by  which  the  application  was  to  be  determined.  In  the 
absence,  therefore,  of  any  express  declaration  by  either,  the  inquiry  was,  what 
application  would  be  most  beneficial  to  the  debtor.  The  payment  was,  con- 
sequently, applied  to  the  most  burdensome  debt, —  to  one  that  carried  interest, 
rather  than  to  that  which  carried  none, —  to  one  secured  by  a  penalty,  rather 
than  to  that  which  rested  on  a  simple  stipulation; — and,  if  the  debts  were 
equal,  then  to  that  which  had  been  first  contracted.  ^In  his,  quce prceaenti  die 
debentuTy  constat^  quotiens  indistiiicte,  quid  aolvUur,  in  graviorem  causam  videri 
solutum.  Si  autem  nidla prcegravet, —  id  est,  si  omnia  nomina  siviUiafuerint, — 
in  antiquiorein.^ "  (The  doctrine  of  the  Roman  law  is  still  more  full}'  shown 
and  compared  with  the  common  law  decisions  in  a  very  able  note  to  the  case  of 
Pattison  v.  Hull,  9  Cowen,  773  to  777,  to  which  I  gladly  refer.)  Pothier  in  his 
edition  of  the  Pandects  has  collected  together  all  the  texts  of  the  Roman  law 
on  this  subject  (Pothier,  Pand.,  lib.  46,  tit.  8,  art.  1,  n.  89  to  n.  99);  and  he  has 
summed  up  the  general  results  in  his  Treatise  on  Obligations  (Pothier,  Oblig., 
n.  628  to  n.  536. 

§  4049.  the  doctrine  of  the  Roman  law  turns  upon  the  intention  of  the 

debtor. 

Now,  the  whole  of  this  doctrine  of  the  Roman  law  turns  upon  the  intention 
of  the  debtor,  either  express,  implied  or  presumed;  express,  when  he  has  di- 
rected the  application  of  the  payment,  as  in  all  cases  he  had  a  right  to  do; 
implied,  when  he  knowingly  has  allowed  the  creditor  to  make  a  particular 
application  at  the  time  of  payment  without  objection;  presumed,  when,  in  the 
absence  of  an}^  such  special  appropriation,  it  is  most  for  his  benefit  to  appl}'  it 
to  a  particular  debt.  And  notwithstanding  there  are  contradictory  and  con- 
flictivg  authorities  on  this  subject  in  the  English  and  American  courts,  I  can* 
not  but  think  that  the  di3ctrine  of  the  Roman  law  is,  or  at  least  ought  to  be, 
held,  and  may  well  be  held,  to  be  the  true  doctrine  to  govern  in  our  courts. 
There  is  a  great  weight  of  common  law  authority  in  its  favor;  and  in  the 
oonflict  of  judicial  opinion,  that  rule  may  fairly  be  adopted  which  is  most  ra- 
tional, convenient  and  consonant  to  the  presumed  intention  of  the  parties. 

§  4050.  In  what  casSy  if  any y  a  creditor  may  elect  to  what  debt  to  appropriate 
a  payment. 

If  the  creditor  has  a  right  in  any  case  to  elect  to  what  debt  to  appropriate 
an  indefinite  payment,  it  seems  to  me  that  can  be  only  when  it  is  utterly  in- 
different to  the  debtor  to  which  it  is  applied,  and  then,  perhaps,  his  consent 
that  the  creditor  may  apply  it  as  he  pleases  may  fairly  be  presumed.  Mr. 
Justice  Cowen,  in  his  learned  and  elaborate  opinion,  in  Pattison  v.  Hull,  9 
Cowen,  747;  id.,  765  to  773,  has  examined  and  criticised  all  the  leading  author- 
ities; and  manifestly  leans  in  favor  of  adopting  the  doctrines  of  the  Roman 
law  throughout.  I  confess  myself  strongly  inclined  the  same  way;  and  shall 
yield  only  to  authorities  which  I  am  bound  to  follow. 
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§  4051.  rule  as  toj>at/me7it8  on  account. 

The  fourth  exception  is  as  to  the  mode  in  which  the  payments,  made  by 
James,  have  been  appropriated  by  the  master.  In  the  case  of  a  running  ac- 
count between  parties,  where  there  are  various  items  of  debit  on  one  side  and 
various  items  of  credit  on  the  other,  occurring  at  diflferent  times,  and  no  special 
appropriation  of  payments  constituting  the  credits  has  been  made  by  either 
party,  the  successive  payments  and  credits  are  to  be  applied  in  discharge  of 
the  items  of  debit,  antecedently  due,  in  the  order  of  time  in  which  they  stand 
in  the  account.  In  other  words,  each  item  of  pa}- ment  or  credit  is  applied  in 
extinguishment  of  the  earliest  items  of  debt,  until  it  is  exhausted.  This  was 
the  rule  laid  down  in  Clayton's  Case,  1  Meriv.,  572,  604,  608;  and  it  was  recog- 
nized and  acted  upon  by  the  supreme  court  of  the  United  States,  in  United 
States  V.  Kirkpatrick,  9  Wheat.,  720,  737,  738  (Bonds,  §§  419-22);  and  by  this 
court  in  United  States  v.  Wardwell,  5  Mason,  82,  87.  In  McDowell  v.  The 
Blackstone  Canal  Co.,  5  Mason,  11,  the  doctrine  was  limited  to  debts  antece- 
dently due,  and  not  applied  to  debts  which  were  not  due  at  the  time  of  the 
payments  or  credits.  This  qualification  is  indispensable  to  the  good  sense  of 
the  rule,  which  is  founded  upon  the  apparent  intentions  of  the  parties;  for  it 
would  be  almost  absurd  to  suppose  that  a  man  owing  to  his  creditor  two  debts, 
one  of  which  was  due  and  the  other  not,  should  be  presumed  to  intend  to 
apply  payments  made  to  his  creditor  in  discharge  of  the  debt  not  yet  due, 
rather  than  to  the  debt  actually  due.  (See  the  cases  in  the  same  point  referred 
to  in  Pattison  v.  Hull,  9  Cowen,  7G5,  773,  777  and  note.) 

Now,  upon  the  ground  of  these  principles,  it  is  plain  that  unless  some  moneys 
were  due  and  unpaid  for  stone  supplied  in  fulfillment  of  the  New  Orleans  con- 
tract, before  the  30th  of  April,  1832,  there  is  no  room  for  the  application  of 
any  prior  payments  to  any  other  than  the  agency  account.  In  this  view  of 
the  matter,  the  master's  report  would  be  perfectly  unexceptionable.  Now,  I 
would  have  been  unable  to  find,  in  any  of  the  evidence,  any  positive  or  clear 
proofs  that,  up  to  the  30th  of  April,  1832,  there  was  a  single  cent  due  from 
James,  on  account  of  stone  supplied  under  the  New  Orleans  contract, —  aeon- 
tract  which,  it  is  not  unimportant  to  add^  was  not  a  contract  originally  made  by 
Stinson  alone,  but  by  Stinson  and  Hastings,  his  partner.  Some  deliveries  of 
stone,  on  account  of  the  New  Orleans  contract,  were  made  before  the  30th  of 
April,  1832;  but  it  does  not  appear  bow  much.  They  were  continued  for  a 
considerable  length  of  time  after  the  30th  of  April,  1832,  and  the  job  itself 
.  was  not  corapletecj  until  a  subsequent  period;  and  (as  it  is  said)  after  very  in- 
jurious delays.  Now  it  is  nowhere  questioned  that  Stinson  did  undertake  to 
supply  all  the  stone,  of  the  proper  dimensions,  to  complete  the  New  Orleans 
job.  And  in  contracts  of  this  sort  it  is  a  natural  presumption,  at  least  in  the 
absence  of  all  rebutting  circumstances,  that  the  right  to  pay ment  depends  upon 
a  due  fulfillment  of  the  whole  contract.  If  this  be  so, —  and  there  is  not  a 
scintilla  of  evidence  to  dispel  the  presumption, —  then  the  court  is  bound  to 
act  upon  it,  and  to  treat  these  deliveries  for  the  New  Orleans  contract  as  only 
in  fulfillment  of  an  executory  contract,  upon  which  no  sums  were  finally  due. 
In  the  evidence  (which,  however,  under  the  form  of  the  report,  is  not  properly 
before  the  court)  which  has  been  alluded  to  at  the  argument,  it  appears  that 
the  first  charge  in  the  books  of  account  for  the  New  Orleans  contract  is  debited 
on  the  31st  of  May,  1832,  and  the  last  on  the  13th  of  July  of  the  same  year, 
making  an  aggregate  to  upwards  of  $5,030.  So  that,  upon  the  face  of  the.ac- 
counts,  it  would  seem  that  the  charges  were  not  understood  to  be  proper  debits 
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in  account,  until  the  respective  times  above  stated.  An  explanation,  however, 
is  made  in  the  testimony  of  the  defendant's  witness  (Mr.  Wild),  who  was 
superintendent  of  the  stone-shop  under  Stinson,  and  who  stated  that  his  prac- 
tice was  first  to  enter  in  his  own  memorandum  book  the  number  of  the  stone 
and  the  dimensions;  and,  when  the  stone  was  sent  off  from  the  shop,  he  then 
affixed  the  date  when  it  was  so  sent.  He  added,  "  It  was  my  uniform  practice  to 
charge  in  the  day-book  the  amount  of  stone  for  a  particular  job  or  contract, 
when  it  was  finished  and  delivered,  and  not  before,  unless  on  the  last  day  of 
May,  when  it  was  necessary  to  bring  up  the  books  for  the  warden  to  make  his 
annual  report,  when  I  charged  in  the  daj^-book  what  had  then  been  delivered 
of  any  unfinished  job  or  contract."  It  seems  to  me  that  this  statement  com- 
pletely establishes  what  the  facts  were  in  regard  to  the  New  Orleans  contract; 
that  is  to  say,  that  payments  were  not  exixjcted  to  be  made,  or  debits  deemed 
-due  thereon,  until  the  whole  job  was  finished.  If  this  be  true,  then  the  New 
Orleans  job  cannot  be  admitted  to  form  an  item  of  the  account,  to  which  the 
prior  payments  and  credits  were  to  be  applied. 

But  it  is  not  necessary  in  this  case  to  resort  to  general  presumptions.  The 
onus  prohandi  is  on  the  defendant  to  establish  a  subsisting  debt,  due  in  pre- 
senti 'diid  not  iri/uiiiyo, —  and  much  more,  one  not  contingent, —  in  order  to 
bring  the  case  within  the  reach  of  the  principles  as  to  the  appropriation  of 
payments  and  credits.  If  he  fails  in  his  proof,  that  is  sufficient  to  apply  the 
payments  and  credits  to  other  known  or  admitted  debts. 

§  4053.   Courts  of  equity  m  matters  of  set-off  follow  the  analogy  of  tJie  law. 

The  fifth  and  last  exception  is,  as  to  the  allowance  by  the  master  of  a  sum  for 
labor,  wharfage  and  services  to  James,  as  a  credit  in  the  account.  The  ground 
of  objection  to  the  allowance  of  this  item  seems  to  be,  that  it  is  pro])erly  mat- 
ter of  set-off,  and  not  of  credit  in  account.  But  it  seems  to  me,  that  where 
there  are  mutual  running  accounts  between  the  parties  in  a  case  of  this  sort, 
there  is  a  necessary  understanding  between  the  parties  that  e\Qry  item  of 
account  on  either  side,  ending  in  a  debt,  is  to  be  deemed  a  credit  in  favor  of 
tho  party  j9ro  tanto  upon  the  final  adjustment  of  the  accounts.  Every  service 
performed  by  a  factor  or  agent  respecting  the  business  of  his  principal  in- 
trusted to  his  charge,  and  every  expenditure  by  him  about  the  same,  constitutes 
a  proper  debit  on  his  side,  to  be  deducted  from  the  amount  of  the  debt  due  by 
him  to  his  principal.  In  the  present  case,  this  doctrine  is  the  less  important 
to  be  considered,  for  the  item  objected  to  seems  to  amount,  up  to  the  30th  of 
April,  1832,  to  the  sum  of  §125.83  only,  whereas  the  balance  then  due  by 
Stinson  to  James  is  found  to  be  $l,04-i.l8.  Whether  allowed  or  not  cannot 
make  the  slightest  difference  in  the  present  case.  Besides,  it  seemed  to  be  ad- 
mitted at  the  argument,  that  this  constituted  a  proper  item  of  set-off  to  an 
action  at  law  brought  to  recover  the  balance  due  on  the  account  of  Stinson 
against  James,  under  the  Massachusetts  statutes  of  set-off.  If  so,  then  it  is 
properly  allowable  in  equity;  for  courts  of  equity  in  such  cases  follow  the 
analogy  of  the  law. 

Upon  the  whole,  the  exceptions  must  be  overruled  and  the  report  be  con- 
firmed so  far  as  it  applies  to  the  accounts  up  to  the  30th  of  April,  1832. 
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UNITED  STATES  v.  PARROTT. 
(arcuit  Ck>urt  for  California:  1  McAllister,  447-466.    1859.) 

Opinion  by  McAllister,  J. 

Statement  of  Facts. —  In  this  case  a  bill  was  filed  by  the  district  attorney 
of  the  United  States,  in  behalf  of  the  government.  Among  other  matters,*  it 
alleged  that  the  title  to  the  premises  in  dispute  was  in  the  United  States;  that 
defendants  had  taken  tortious  possession  of  them;  that  they  consisted  of  a 
mine  of  great  value;  that  defendants  had  extracted  minerals  therefrom  to  the 
value  of  $8,000,000;  that  they  were  extracting  therefrom  minerals  to  the 
annual  amount  in  value  of  $1,000,000,  and  threaten  to  continue  the  waste; 
that  they  were  unable  to  respond  for  the  damages  which  had  already  accrued 
and  which  would  still  accrue;  that  the  defendants,  in  the  name  of  one  Andres 
Castillero,  had  presented  a  petition  to  the  *•  Board  of  Land  Comraissionei's," 
under  the  act  of  congress  approved  March  3,  1851,  which  was  pending  on 
appeal  from  the  decision  of  the  commissioners,  before  the  district  court  of  the 
United  States  for  the  northern  district  of  the  state  of  California,  the  object  of 
which  petition  was  to  obtain  from  the  United  States  a  confirmation  of  the  title 
which  they  pretended  to  hold  from  the  Mexican  government;  that  the  title 
under  which  they  held  possession  was  forged,  ante-dated  and  fabricated  in 
pursuance  of  a  conspiracy  to  cheat  and  defraud  the  United  States  of  their 
rights  to  the  said  property.  The  bill  concluded  by  charging  that  defendants 
were  destroying  the  substance  of  the  mine,  and  prayed  that  an  injunction 
might  issue  to  stay  the  waste  defendants  were  committing,  and  threatened  to 
commit,  until  the  determination  of  their  alleged  title  by  the  tribunals  to  which 
the  adjudication  of  it  was  confided,  and  that  a  receiver  be  appointed.  To  this 
bill  an  answer  was  filed,  and  on  the  bill  and  answer  the  motion  for  injunction 
was  argued  and  decided.  The  charges  in  the  bill  specifically  made,  of  forgery 
and  ante-dating  of  the  documentary  title  under  which  defendants  held,  were 
not  directly  and  fully  denied ;  all  that  was  averred  was  the  ignorance  of  de- 
fendants of  their  existence,  and  their  belief  of  the  genuineness  of  the  docu- 
ments. In  relation  to  the  charge  made  hi  the  bill  of  a  conspiracy  to  cheat 
and  defraud  the  United  States,  after  admitting  the  genuineness  of  all  the 
letters  save  one,  appended  to  the  bill,  the  answer,  in  response  to  the  allegation 
of  conspiracy,  denies  "  that  the  said  letters  and  communications  were  written 
by  the  said  parties  with  intent  to  commit  a  fraud  or  in  furtherance  of  a  con- 
spiracy to  fabricate  a  title,  as  charged  in  said  bill,  except  so  far  as  the  said 
intention  appears  from  said  letters  on  the  part  of  the  said  James  Alexander 
Forbes."  So  far,  then,  as  the  intention  of  conspiracy  appears  from  the  letters, 
it  was  admitted  that  "  Forbes,"  under  whom  two  of  the  defendants  claimed, 
may  be  guilty.  In  view  of  the  insufficiency  of  the  denials  in  the  answer,  the 
irreparable  character  of  the  mischief  complained  of,  and  the  prima  facie  title 
of  the  complainants  exhibited  by  the  bill,  answer  and  exhibits,  the  court 
granted  the  injunction  and  refused  the  appointment  of  a  receiver. 

§4053.  FuU^  direct  and  positive  denials  must  he  given  to  the  charges  of 
frauds  forgery^  ante-dating  and  conspiracy. 

The  well-settled  rules  of  chancery  require  that  full,  direct  and  positive  de- 
nials should  have  been  given  to  the  charges  of  fraud,  forger}^  ante-dating  and 
conspiracy.  This  doctrine  is  enunciated  by  uniform  decisions.  Poor  v.  Carle- 
ton,  3  Sumn.,  77  (Equity,  §§  1679-85);  Clark  v.  Van  Riemsdyk,  9  Cranch,  100; 
Everly  v.  Rice,  3  Green,  Ch.,  553;  Roberts  v.   Anderson,  2  Johns.  Ch.,  202; 
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Apthorpe  v.  Oomstook,  1  Hopk.,  143 ;  Ward  v.  Yan  Bokkelen,  1  Paige,  100.  In- 
dependently of  authority,  reason  and  common  sense  affirm  the  propriety  of 
the  rule.  The  facts  charged  in  the  bill  were  forgery  and  ante-dating.  These 
were  not  denied,  but  the  ignorance  of  the  defendants  of  their  existence  and 
their  belief  in  the  non-existence  of  them  averred.  In  Koberts  v.  Anderson,  2 
Johns.  Ch.,  202,  Chancellor  Kent  has  well  said :  "  the  defendants  may  havt* 
given  all  the  denial  in  their  power;  but  the  fraud  may  exist  notwithstanding, 
and  consistently  with  their  ignorance  or  the  sincerity  of  their  belief." 

It  has  been  suggested  that  the  allegations  of  the  forgery  and  ante-dating 
not  having  been  sworn  to  from  personal  knowledge,  that  circumstance  should 
modify  the  rule.  No  authority  has,  nor,  it  is  believed,  can  be  invoked  to  sus- 
tain a  proposition  so  novel.  The  allegations  of  a  bill  properly  made,  which 
so  clearly  charge  the  fraud  as  to  make  it  perfectly  intelligible  to  the  defend- 
ants, entitle  the  complainant  to  such  a  denial  as  is  prescribed  by  the  rules  of 
chancery.  If  such  an  one  is  not  put  in,  the  defendant  cannot  arrest  the  issue 
of  an  injunction  on  the  ground  that  he  has  filed  an  answer  denying  the  equity 
of  the  bill.     Eelax  that  rule,  and  what  might  not  be  the  injurious  results? 

There  are  many  cases  in  which  rights  may  be  violated  under  circumstances 
which  may  warrant  an  honest  belief  that  atrocious  fraud  had  been  perpetrated; 
but  those  circumstances  may  have  transpired  at  a  distance  from  the  party,  and 
he  unable  to  swear  to  them  from  personal  knowledge.  Can  it  be  contended 
with  any  reason,  that  when  the  party  comes  into  a  court  of  equity,  that  tribu- 
nal will  award  to  an  answer  whose  denials  of  forgery  and  ante-dating  are 
made  "  upon  information  and  belief,"  the  character  which  the  law  annexes  to 
an  answer  where  the  denial  of 'the  fraud  is  on  personal  knowledge?  The 
allegations  of  a  bill  are  mere  pleadings;  the  averments  in  an  answer  responsive 
to  them  are  regarded  as  evidence  equivalent  to  two  disinterested  witnesses,  or 
one  witness  and  strong  corroborative  circumstances. 

§  4054.  Effect  of  denials  in  aiiswer  on  information  and  belief. 

To  consider  that  the  denials  of  an  answer  on  "  information  and  belief  "  are 
to  be  deemed  sufficient  because  the  allegations  of  the  pleadings  are  not  sworn 
to  from  personal  knowledge  is  simply  to  confound  the  distinction  which  exists 
between  pleadings  and  evidence.  So  to  modify  the  rule  would  exclude  any 
application  by  way  of  information,  through  its  officer,  by  a  government.  To 
every  such  application  an  answer  on  "  information  and  belief"  would  be  suffi- 
cient, for  personal  knowledge  of  facts  is  not  to  be  expected  from  the  govern- 
ment. Deeming  the  rule  applicable  to  this,  as  it  is  to  all  similar  cases,  the 
court  considered  that  the  denials  of  the  fraud,  ante-dating  and  forgery  were 
not  such  as  ought  to  arrest  the  issue  of  an  injunction ;  that  the  case  was  one  of 
irremediable  mischief;  and  lastly,  that  the  pleadings  and  exhibits  in  the  case 
showed  a  probable  foundation  to  entitle  the  complainants  to  be  protected  against 
that  irreparable  mischief,  until  the  determination  of  the  question  of  title  in  the 
tribunal  in  which  it  was  pending, —  this  court,  without  pausing  to  dwell  upon 
the  title  set  up  by  defendants,  independently  of  any  alleged  forgery  of  it, 
directed  the  injunction  to  issue,  but  declined  for  the  present  the  appointment 
of  a  receiver. 

The  injunction  exists;  the  issue  of  title  is  still  pending  in  the  district  court; 
there  is  no  suggestion  of  any  fact  that  has  arisen  since  the  decision  of  the  court 
to  change  the  relative  attitude  of  the  parties  from  what  it  was  at  that  time, 
nor  to  alter  the  jurisdiction  of  the  court  in  any  way  over  the  case.  That  juris- 
diction was  distinctly  enunciated  to  be  confined  to  granting  the  prayer  of  the 
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bill,  the  court  disclaiming  at  the  same  time  all  power  to  decide  upoa  title^ 
either  on  a  motion  to  dissolve  an  injunction,  or  on  a  final  hearing. 

In  this  condition  of  things,  an  application  is  made  to  this  court  to  designate 
commissioners  to  take  testimony  abroad.  The  facts  expected  to  be  proved  go 
mostly  to  the  establishment  of  the  title  of  the  defendants,  and  the  genuineness 
of  the  documents  by  which  they  propose  to  sustain  that  title.  The  avowed 
object  of  invoking  that  testimony  is  "  to  oflfer  it  in  evidence  on  the  trial  of  thia 
case,  or  on  a  motion  to  dissolve  the  injunction  which  has  been  granted  against 
the  defendants  therein,  or  for  any  other  purpose  in  said  cause  to  which  such 
evidence  shall  be  applicable." 

The  grounds  taken  in  support  of  this  motion  are:  1st.  That  it  is  matter  of 
right,  gran  table  of  course.  2d.  That  the  materiality  of  the  testimony  invoked, 
whether  there  is  to  be  any  hearing  at  all  in  the  case,  whether  the  testimony 
would  be  hereafter  admissible,  are  all  matters  to  be  considered  when  the  evi- 
dence is  offered,  not  by  anticipation.  If  the  first  proposition  be  correct,  the 
second  follows  as  a  corollary  from  it. 

§  4055.  A  motion,  to  appoint  commissioners  to  take  testimony  abroad  is  not 
grantahle  of  course. 

The  first  ground  which  claims  the  action  of  this  court  as  matter  of  right, 
and  the  granting  of  the  application  as  mutter  of  course,  presupposes  the  act  of 
the  court  to  be  merely  ministerial.  If  this  be  so,  it  has  no  right  to  investigate 
whether  the  testimony  be  material,  or  whether  it  can  be  used  when  obtained* 
All  it  has  to  do  is  to  perform  the  mere  ministerial  duty  which  it  is  commanded 
to  discharge,  and  the  present  application  is  needless.  Whence  the  necessity  of 
naming  witnesses,  the  facts  they  are  expected  to  prove,  and  the  purpose  for 
which  their  testimony  is  invoked,  if  this  motion  is  grantable  as  a  matter  of 
course?  Both  these  grounds  will  be  discussed  together,  for  each  is  involved 
necessarily  in  the  other;  for  if  the  granting  a  "  dedimus  potestatem  "  is  matter 
of  course,  the  court  has  nothing  to  do  with  the  materiality  of  the  testimony, 
the  use  to  be  made  of  it,  or  any  other  matter  connected  with  it.  If,  on  the 
oontrar}^  the  power  of  this  court  to  grant  this  application  depends  upon 
the  materiality  of  the  testimony,  and  the  purposes  for  which  it  is  invoked,  it  is 
evident  that  neither  ground  can  be  tenable. 

To  sustain  the  proposition  that  the  granting  of  the  present  application  is 
matter  of  right,  reference  is  made  to  the  sixty-seventh  rule  governing  equity 
practice,  as  amended  in  1854  by  the  supreme  court  of  the  United  States,  and 
to  the  fifth  section  of  the  act  of  congress  of  22d  August,  1843. 

By  the  sixty-seventh  rule  it  is  provided  that,  after  a  cause  is  at  issue,  com- 
missions to  take  testimony  may  be  taken  out  in  vacation,  as  well  as  in  term 
time,  upon  interrogatories  filed  by  the  party  taking  out  the  same  in  the  clerk's 
office,  ten  days'  notice  being  given  to  the  adverse  party  to  file  cross-interroga- 
tories befor#the  issuing  of  the  commission,  etc.  And  the  rule  provides  that, 
in  all  cases,  the  commissioners  shall  be  named  by  the  court,  or  a  judge  thereof. 
The  amendment  to  this  rule,  to  be  found  in  17  Howard,  p.  vii,  declares  that 
the  presiding  judge  of  any  court  exercising  jurisdiction,  either  in  term  time  or 
vacation,  may  vest  in  the  clerk  of  said  court  general  power  to  name  commis- 
sioners to  take  testimony  in  like  manner  that  the  court  or  judge  can  now  do 
by  the  sixty-seventh  rule. 

The  presiding  judge  of  this  court  has  never  vested  in  the  clerk  any  such 

power.    We  must  look,  therefore,  to  the  former  rule,  the  construction  of  which 

will  necessarily  determine  the  extent  of  any  power  which  the  judge  could  have 
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delegated  to  the  clerk;  for  the  judge  could  not  have  delegated  any  power 
which  he  did  not  himself  possess,  and  which,  by  the  requisitions  of  the  amended 
rule,  was  to  be  exercised  by  the  clerk  in  the  same  manner  as  it  could  be  by 
the  judge.  The  fifth  section  of  the  act  of  22d  August,  184?  (5  Statutes  at 
Largo,  517),  provides  that  the  district  courts  as  courts  of  admiralty,  and  the 
circuit  courts  as  courts  of  equity,  shall  be  deemed  always  open  for  certain 
purposes,  and  that  it  will  be  competent  for  any  judge  at  chambers,  and  in 
vacation  as  well  as  in  terra  time,  to  award  all  such  process,  commissions,  rules 
and  proceedings,  etc.,  whenever  the  same  are  not  grantahle  of  course^  according 
to  the  rules  and  practice  of  the  court.  It  is  evident,  then,  from  tHe  act,  that 
all  commissions  are  not  granted  of  course.  Looking  through  the  equity  rules, 
it  will  be  found  that  a  distinction  is  preserved  between  special  motions  and 
those  grantable  of  course. 

§  4056*  Special  motions  require  aj>pUcatzon  to  a  judge  and  notice  to  the  oppo- 
site party,   • 

What  constitutes  a  motion  grantable  of  course,  and  a  special  one,  is  to  be 
inferred  from  the  fifth  rule  of  equity.  The  distinction  is,  that  a  motion  which 
requires  an  allowance  from  the  judge,  or  a  notice  to  the  opposite  party,  is  a 
special  one;  all  others  are  grantable  of  course.  This  motion  asks  for  the  in- 
terposition of  the  judge  to  nominate  commissioners,  and  requires  that  previous 
notice  of  ten  days  should  be  given. 

In  addition  to  foregoing  rules  and  act  of  congress,  reference  has  been  made 
to  Daniel's  Ch,  Practice,  1099,  where  that  author  discusses  the  question  what 
facts  are  necessary  to  be  inserted  in  the  affidavit  on  which  the  application  for 
a  commission  is  founded,  and  shows  it  is,  from  the  authorities,  uncertain 
whether  the  names  of  the  witnesses,  or  a  statement  of  the  points  to  which  it 
is  intended  to  examine  them,  are  necessarily  to  be  given  in  the  affidavit  In 
relation  to  the  names  of  witnesses,  he  states  that,  according  to  the  books  of 
practice,  all  that  need  be  stated  in  the  affidavit  is  that  the  testimony  of  some 
of  the  witnesses  whom  it  is  proposed  to  examine  is  material,  and  that  the  party 
cannot  proceed  to  trial  safely  without  their  testimony.  He  further  states, 
when  the  application  is  made  in  an  early  stage  of  the  case,  the  court  seldom 
denies  the  application  for  a  commission;  it  will,  however,  exercise  a  discretion 
upon  this  subject,  and  he  gives  various  instances  where  such  applications  were 
refused. 

As  to  the  necessity  of  stating  XXio  facts  to  be  proved,  or  the  names  of  the 
witnesses  in  the  'jzffidamt^  the  conclusion  to  which  he  comes,  after  a  review  of 
the  authorities,  is  that,  in  order  to  dispense  with  the  necessity  of  stating  Cbem 
in  the  affidavity  the  names  of  the  witnesses,  and  the  object  to  which  their  testi- 
mony is  required,  and  the  necessity  for  examining  witnesses  abroad,  must  be 
evident  from  the  pleadings^  if  not  made  so  by  the  affidavit;  and  he  distinctly 
states,  that  the  reason  why  Lord  Eldon,  in  the  case  of  Montizibel  v.  Machada, 
did  not  require  those  matters  to  be  stated  in  the  affidavit,  was,  that  his  lord- 
ship had  looked  into  the  case,  as  made  by  the  pleadings,  in  order  to  see  whether 
there  were  facts  to  which  it  was  proper  to  examine  the  witnesses.  The  same 
author  tells  as,  that  it  must  appear  that  the  facts  relied  on  as  to  which  evi- 
dence is  sought  are  such  as  can  be  made  use  of,  either  in  support  of  the  action 
or  in  defense  of  it.    Daniel's  Ch.  Practice,  1096. 

The  foregoing  authorities  (all  that  have  been  cited  by  counsel)  do  not  sus- 
tain the  proposition  asserted.  There  are  but  two  sources  of  power  to  which 
this  court  can  look  for  its  action  to  obtain  the  testimonv  of  absent  witnesses. 
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The  first  is  by  the  issue  of  letters  rogatory.  There  is  no  instance  on  record  of 
these  having  been  issued  as  a  matter  of  course,  nor  is  the  present  an  applica- 
tion for  such.  The  second  source  is  statutory;  nor  can  this  court  receive  any 
aid,  save  by  implication,  from  that  source. 

§  405  7.  The  power  to  grant  a  dedimus  potestatem  is  given  to  the  federal  courts 
to  prevent  a  failure  of  justice^  and  to  he  exercised  according  to  common  usage. 

The  two  acts  of  congress  upon  this  subject  are  those  of  24th  September,  1789, 
and  24th  January,  1827.  The  former,  after  describing  minutely  the  mode  of 
taking  depositions  de  hene  esse^  limits  the  execution  of  commissions  to  an  Ameri- 
can magistrate.  The  latter  act  (1827)  is  limited  in  its  terms  to  the  execution 
of  commissions  within  the  limits  of  the  United  States  and  their  territories.  It 
would  be  a  strange  state  of  things,  that,  without  any  express  legislation  as  to 
the  mode  and  manner  of  issuing  commissions,  parties  would  have  the  right  to 
consider  the  issue  of  a  commission  to  take  testimony  abroad  grantable  of 
course,  and  the  nomination  of  commissioners  a  mere  ministerial  act  by  the 
judge.  The  only  source  of  power  to  which  this  court  can  look  is  the  thirtieth 
section  of  the  judiciary  act  of  1789  (1  Statutes  U.  S.,  90);  and  from  it  derive 
that  power  by  implication.  That  section  provides  "  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  any  court  of  the  United  States  from 
granting  a  dedimics  potestatem  to  take  depositions  according  to  common  usage 
w^hen  it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice."  This  act, 
like  all  laws  made  in  derogation  of  the  common  law,  should  be  strictly  con- 
strued. 

§  4058.  Where  a  motion  for  a  dedimus  potestatem  is  made  to  a  court  of  equity  y 
"  common  usage  "  m^ans  the  practice  of  courts  of  chancery ^  not  that  of  the  state  in 
tvhich  the  court  sits. 

No  commission  should  be  issued  under  it,  unless  necessary  to  prevent  a 
failure  or  delay  of  justice,  or  in  accordance  with  comm^on  usage.  What  is  meant 
by  common  usage,  when  an  application  is  made  to  a  court  of  equity  for  a 
dedimus  potestatem  to  authorize  the  taking  of  testimony  abroad?  It  has  been 
contended,  on  this  motion,  that  by  the  terms  "  common  usage  "  in  the  statute  of 
1789,  congress  must  have  meant  the  practice  of  the  courts  of  the  states ;  and  the 
case  of  Buddicum  v.  Kirk,  3  Cranch,  293,  has  been  cited  to  sustain  this  propo- 
sition. 

It  is  true  that  Conkling,  in  his  treatise  (p.  421),  states  that  the  above  case 
enunciates  a  proposition  which  he  embodies  in  these  words :  *'  The  circum- 
stances under  which  a  commission  will  be  issued,  and  the  mode  of  obtaining, 
executing,  and  returning  it,  in  the  several  districts,  depend  upon  the  pmctice 
and  laws  of  the  respective  states,  and  the  rules  of  the  several  courts  of  the 
United  States."  If  this  text-writer  intended  to  say  that  the  rules  of  chancery, 
in  relation  to  taking  testimony  abroad,  were  to  be  in  accordance  with  the 
practice  and  laws  of  the  different  states,  he  asserts  a  doctrine  totally  in- 
defensible. If  such  was  his  intention,  his  ingenuity  has  detected  in  that  case 
what  has  escaped  the  sagacity  of  Mr.  Justice  Curtis;  for  the  latter,  in  his  head- 
notes  (1  Curtis,  584),  has  failed  to  perceive,  for  he  does  not  notice,  any  such 
doctrine.  The  case  of  Buddicum  v.  Eirk  was  a  common  law  case,  and  the 
question  arose  whether  service  of  a  notice  to  take  a  deposition  upon  an  attor- 
ney at  law  was  equivalent  to  one  upon  an  attorney  in  fact?  As  the  law  of 
Virginia  required  the  notice  to  be  made  on  the  attorney  in  fact,  the  court,  very 
properly,  under  the  thirty -fourth  section  of  the  judiciary  act,  adopted  the  law 
of  the  state  in  a  common  law  case.    That  case  is  no  authority  to  sustain  the 
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proposition  that  the  practice  of  this  court,  acting  as  a  court  of  equity,  is  to  be 
controlled  by  the  practice  of  the  state  courts,  whatever  that  may  be.  It 
would  make  the  chancery  jurisdiction  and  practice  of  the  federal  courts  sub- 
servient to  the  practice  of  the  courts  of  every  state  in  which  the  federal  court 
might  sit;  whereas,  it  must  be  uniform  in  all  the  states.  In  Gaines  v,  Eelf, 
15  Pet.,  9,  this  question  is  fully  discussed,  and  even  in  Louisiana,  where  there 
is  no  equity  state  court,  it  was  decided  that  chancery  practice  prevails  in  the 
circuit  court  of  that  state,  and  must  prevail  in  accordance  with  the  rules  pre- 
scribed by  the  supreme  court,  and  where  they  are  silent,  according  to  the  prac- 
tice of  the  high  court  of  chancery. 

§  4059.  the  materiality  of  the  testimony^  and  ths  purposes  for  which  it  is 

invoked^  will  determine  the  action  of  the  court. 

The  question  then  arises,  whether  an  application  to  a  court  of  equity  to  take 
testimony  abroad  is  grantable  of  course,  and  all  considerations  of  the  materi- 
ality of  the  testimony  invoked,  and  the  purposes  for  which  it  is  sought,  are  to 
be  postponed  until  the  testimony  is  offered  as  evidence.  Authorities  have 
been  cited  to  sustain  the  position  that  a  party  has  a  rio^ht  to  move  to  dissolve 
an  injunction,  and  even  to  renew  such  motion.  This  is  doubtless  true;  but  the 
right  to  make  any  number  of  such  motions  does  not  alter  the  nature  of  the 
evidence  proposed  to  be  offered  to  sustain  them,  or  fix  the  propriety  of  grant- 
ing the  .application  to  take  testimony  abroad.  These  are  to  be  controlled  by 
the  usages  and  rules  of  a  court  of  chancery. 

The  proviso  to  the  thirtieth  section  of  the  judiciary  act  of  1789  (1  Statutes 
U.  S.,  90)  gives  the  power  to  issue  a  dedimus  potestatem  according  to  "  com- 
mon usage."  When  an  application  for  such  process  is  made  to  a  court  of 
equity,  that  common  usage  is  to  be  ascertained  by  reference  to  the  usages  of 
chancery.  One  of  the  fundamental  principles  which  controls  that  court  is, 
that  as  its  object  in  compelling  a  discovery,  or  granting  an  application  for  a 
commission  to  take  testimony  abroad,  is  to  enable  itself,  or  some  other  court, 
to  decide  on  a  matter  in  dispute  between  the  parties,  the  discovery  or  testimony 
sought  must  be  material  to  the  relief  prayed  for^  or  material  to  be  used  in  some 
other  suit  actually  instituted  or  proved  to  be  capable  of  being  instituted  in 
another  forum.  If,  therefore,  the  party  does  not  show  the  testimony  he  seeks 
is  material  to  enable  him  to  support  or  defend  a  suit,  he  shows  no  title  to  what 
he  seeks;  and,  consequently,  if  he  seeks  it  by  bill  a  demurrer  will  lie;  if  he 
seeks  it  by  motion,  he  is  not  entitled  to  it.  Such  is  the  doctrine  enunciated 
by  Lord  Redesdale  (Mitford's  Ch.  PI.,  192). 

It  is  illustrated  bv  decided  cases.  Daniel,  in  his  treatise,  cites  from  the  case 
of  Shedden  v.  Baring,  3  Anst.,  880,  to  sustain  the  proposition  that  a  bill  for 
discovery  or  a  commission  to  take  testimon\'  abroad  must  not  only  show  that 
the  action  has  been  brought,  but  it  must  show  that  the  facts  relied  on  as  to 
which  evidence  is  sought  are  such  as  can  be  made  use  of,  either  in  support  of 
the  action  or  in  defense  of  it;  otherwise,  the  bill  will  not  lie.  In  England,  the 
usual  mode  is  to  apply  by  a  bill  for  a  discovery  and  a  commission  to  take  testi- 
mony abroad,  or  to  take  testimony  abroad  only.  "  A  bill  of  this  kind  [says 
Daniel],  for  the  mere  purpose  of  examining  witnesses  abroad,  is  subject  to 
nearly  the  same  rules  as  bills  for  discovery  in  aid  of  an  action  at  law."  Dan- 
iel, 1096.  There  can  be  no  stronger  proof  that  an  application  to  take  testi- 
mony abroad  is  not  matter  of  course,  but  is  an  application  to  the  judicial 
discretion,  than  the  fact  that  the  ordinary  course  in  England  is  to  apply  by 
bill  in  equity  to  obtain  it.  In  Loosada  v.  Templer,  2  Buss.,  561-564,  JLord 
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Eldon  says, ''  that  though  the  circumstances  were  such  that,  even  if  the  plaint- 
iff at  law  had  obtained  a  verdict,  he  could  not  allow  him  to  receive  the  money 
until  it  was  ascertained  what  had  been  done  in  Peru,  yet  he  would  not  grant 
commissions  in  aid  of  a  defense  to  an  laction  when  ho  was  not  satisfied  that 
the  facts  alleged  as  a  defense  would  constitute  a  legal  defense  to  the  legal  de- 
mand." The  court  (he  added)  ought  never  to  grant  a  commission  without 
examining  strictly  what  is  the  state  of  the  pleadings."  It  is  evident,  from  this 
statement  of  the  lord  chancellor,  that  when  after  his  retirement  from  office 
he  gave  an  opinion,  as  stated  by  Daniel,  that  the  witnesses'  names  need  not 
be  inserted  in  the  affidavit^  he  did  not  intimate  they  and  the  other  facts  were 
not  necessarily  made  to  appear  in  the  pleadings  and  by  other  means. 

In  the  case  of  Martin  v.  Nicolls,  3  Simons,  458,  there  is  a  strong  illustra- 
tion of  this  doctrine.  The  principle  asserted  is  that  a  bill  for  discovery  against 
a  defendant,  and  a  prayer  for  a  commission  to  take  the  examination  of  wit- 
nesses, is  demurrable.  The  facts  in  the  case  were  that  a  bill  was  filed,  alleging 
that  a  judgment  had  been  obtained  against  complainant  in  Antigua,  on  which 
an  action  was  pending  in  England  against  the  complainant.  It  set  forth  cer- 
tain facts  to  show  the  foreign  judgment  was  void,  prayed  a  discovery  against 
the  defendant,  and  stated  that  without  proof  of  such  facts  the  complainant 
could  make  no  defense  at  law;  it  prayed,  also,  that  a  commission  might  issue 
to  take  the  testimony  of  witnesses  at  Antigua  and  other  places  beyond  sea. 
A  demurrer  was  filed.  The  court,  after  deciding  (correctly  or  not  is  not  the 
inquiry)  that  to  the  foreign  judgment  the  facts,  if  proved,  could  not  constitute 
a  defense,  for  that  reason  sustained  the  demurrer.  The  chancellor  said,  "  If  I 
were  to  allow  this  bill  to  stand,  I  should  be  in  effect  saying  that  the  judgment 
obtained  in  'Antigua'  may  be  overruled  in  the  court  of  common  pleas."  In 
the  language  of  the  chancellor  in  that  case,  this  court  may  say  that  if  they 
allow  the  present  application,  so  far  as  the  evidence  as  to  title  goes,  that  it  is 
in  effect  to  say  it  has  the  right  to  try  title. 

Lord  Eldon  has  said,  as  we  have  seen  in  Lousada  v.  Templar,  2  Russ.,  561, 
the  court  ought  never  to  grant  a  commission  without  strictly  examining  the 
pleadings.  This  is  for  the  purpose  of  ascertaining  the  issue  to  be  tried  by  the 
court,  and  the  materiality  of  the  testimony  to  try  it.  When  we  look  at 
the  pleadings  in  this  case,  wo  find  the  relief  prayed  for  is  the  issue  of  aa  in- 
junction to  arrest  the  destruction  of  property  until  an  adjudication  of  it  has 
been  made  by  the  tribunals  to  which  it  has  been  confided  by  law.  The  whole 
structure  of  the  bill  assumes  the  ground,  and  upon  it  asks  the  relief  prayed, 
that  the  district  court  has  sole  jurisdiction  between  the  parties  on  the  question 
of  title,  and  that  all  the  power  of  this  court  is  limited  to  granting  an  injunc- 
tion, and  thus  extending  a  relief  not  within  the  sphere  of  the  district  court. 
In  the  answer  a  demurrer  is  incorporated,  which  assigns  as  one  of  its  grounds, 
that  it  appears  from  the  bill  itself  that  no  other  than  the  district  court  can  en- 
tertain jurisdiction  of  said  claim.  It  has  been  contended  throughout,  by  the 
defendants,  that  this  court  could  not  adjudicate  upon  title,  it  being  within  the 
sole  jurisdiction  of  the  district  court,  and  that  circumstance  assigned  as  a 
reason  why  this  court  could  not  entertain  jurisdiction  of  this  bill,  which  asks 
for  the  issue  of  an  injunction.  The  court,  by  decreeing  the  relief  prayed  for, 
asserted  jurisdiction  over  the  injunction,  although  it  disclaimed  all  power  to 
decide  title.  They  did  so  upon  the  ground  that  a  court  of  equity  would  pro- 
vide for  the  safety  of  property  in  dispute,  pending  a  litigation,  and  sustained 
the  position  by  reference  to  the  action  of  the  English  chancery  in  relation  to 

636 


DEPOSITIONa  §  4059. 

the  preservation  of  property  in  dispute  in  the  ecclesiastical  courts.  Now,  the 
pleadings  in  this  case  are  not  changed;  the  issue  is  the  same;  title  is  no  more 
now  in  issue  in  this  court  than  it  was;  the  jurisdiction  of  this  court  over  this 
case  is  in  no  ways  altered,  increased,  or  diminished. 

Under  these  circumstances,  application  is  made  to  obtain  testimony  from 
abroad  which  relates  to  the  title  of  defendants,  to  be  used  on  the  trial  of  this 
cause,  or  upon  a  motion  to  dissolve  the  injunction  which  has  been  granted.  It 
is  the  ordinary  practice  of  a  court  of  chancery  to  dissolve  an  injunction  already 
issued,  after  answer  filed;  and  there  is  no  objection  to  the  renewal  of  such 
motion  upon  new  and  material  testimony  which  would  be  admissible  as  evi- 
dence on  the  issue  pending  between  the  parties.  Indeed,  such  motion  may 
arise  on  any  new  matter  which  may  have  arisen  since  the  issuing  of  the  in- 
junction. For  instance,  the  injunction  issued  in  this  case  has  been  granted  to 
preserve  property,  the  title  of  which  is  pending  in  another  court.  This  tribunal 
will  watch  the  conduct  of  the  parties,  and  continue  or  dissolve  the  injunction, 
as  the  justice  of  the  case  may  demand.  If  the  conduct  of  the  complainants  be 
such  as  to  intimate  a  desire  to  delay  or  postpone  the  trial  of  the  title,  this  court 
would,  upon  motion,  dissolve  the  injunction  and  dismiss  the  bill.  If,  on  the 
other  hand,  the  conduct  of  the  complainant  be  such  as  evinces  a  desire  to  go  to 
prompt  trial  of  the  title,  the  injunction  would  be  continued  until  the  determi- 
nation of  the  title  by  the  courts  to  which  it  was  confided  by  law.  If  that  deter- 
mination be  in  favor  of  defendants,  a  dissolution  of  the  injunction  would  bo 
decreeii,  and  the  bill  dismissed.  If  in  favor  of  complainants,  it  is  unnecessary 
to  prejudge  the  action  of  the  court.  But  the  result  must  be,  in  one  event,  to 
decree  a  perpetual  injunction;  and  in  another,  to  dissolve  the  injunction,  re- 
storing the  parties  to  their  former  relative  position  and  respective  rights,  the 
court  having  accomplished  its  object — the  preservation  of  the  property  pend- 
ing the  dispute.  Whether  a  perpetual  injunction  bo  granted  or  the  bill  dis- 
missed, the  decree  will  bo  final  on  the  only  issue  of  which  this  court  has 
jurisdiction. 

TJlX)n  the  ground,  then,  that  the  court  has  no  jurisdiction  to  try  title,  and 
that  it  would  be  the  assertion  on  its  part  of  the  right  to  do  so  if  this  application 
were  granted;  that  the  evidence  as  to  title  cannot  be  used  in  this  court, —  this 
tribunal,  in  the  exercise  of  the  discretion  reposed  in  it,  as  controlled  by  the 
usages  and  principles  of  a  court  of  chancery,  is  constrained  to  deny  the  present 
motion. 

But  there  is  another  aspect  in  which  this  case  must  be  viewed,  and  which 
must  also  control  the  discretion  of  the  court.  Whatever  may  be  the  legal  oflfect 
of  the  adjudications  of  the  tribunals  to  whom  the  question  of  title  is  confided 
by  lair,  upon  the  rights  of  third  parties,  who  have  conflicting  claims  to  the 
property  disputed,  and  who  were  not  parties  to  the  proceedings  in  those  tri- 
bunals, there  can  be  little  doabt,  that,  as  between  the  claimants  under  the  act 
of  March  3, 1851  (9  Statutes  U.  S.,  631),  and  the  government  of  the  United 
StateSj  the  provisions  of  that  law  cannot  bo  disregarded  by  this  court.  By  that 
act,  congress  prescribed  the  agencies,  manner,  and  conditions  on  which  the 
government  consented  to  be  sued,  and  through  which,  in  which,  and  upon 
which,  they  would  surrender  the  legal  title  which  had  become  vested  in  them 
bj  the  treaty  of  Guadalupe  Hidalgo,  to  such  as  established  a  better  title,  in 
accordance  with  the  provisions  of  that  law. 

By  it  that  body  delegated  to  certain  special  tribunals  the  adjudication  of 
title,  and  limited  the  manner  in  which  they  were  enabled  to  act,  taking  every 
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precaution  by  the  provisions  of  the  law  to  guard  against  fraud  and  imposture. 
The  power  of  this  court,  as  one  of  chanc^y,  to  grant  injunction,  and  the  ap- 
plication by  the  United  States  for  such  process,  gives  no  additional  jurisdic- 
tion to  this  court,  nor  confers  power,  beyond  that  which  it  has  exercised  as  a 
court  of  equity,  to  preserve  the  substance  of  the  property.  To  grant  this  ap- 
plication would  (to  use  the  language  of  the  chancellor  in  Xicolls  t\  Martin,  3 
Simons,  455,  as  we  have  seen)  be  in  effect  saying,  that  this  court  has  jurisdic- 
tion to  try  title,  and,  consequently,  to  give  relief  if  decided  in  favor  of  the 
defendants. 

Was  it  within  the  power  of  congress  to  pass  the  act  of  3d  March,  1851,  or 
is  it  in  conflict  with  any  clause  in  the  constitution  of  the  United  States?  In 
the  case  of  West  v.  Cochran,  17  How.,  415,  the  supreme  court  of  the  United 
States  enunciate  the  following  principles:  "  It  was  also  competent  for  congress 
to  provide  that,  before  a  title  should  be  given  to  any  one,  the  exact  limits  of 
his  possession,  and  the  title  which  the  United  States  was  to  give,  should  be  de- 
fined, and  that  this  should  be  done  by  such  agencies,  and  in  such  manner,  as 
might  be  fixed  by  congress.  This  is  in  entire  accordance  with  the  provisions 
of  the  treaty,  which  guaranties  to  the  inhabitants  the  rights  of  property  se- 
cured to  them ;  but  it  was  not  intended  to  provide  for  the  particular  modes 
and  instrumentalities  by  which  such  rights  should  be  ascertained  and  en- 
forced,—  these  being  left  to  the  nation  to  whose  powers  they  were  confided ; 
so  that  the  question  is:  What  has  congress  deemed  expedient? " 

Now,  to  ascertain  what  has  been  done  in  this  case,  we  must  look  to  the  act 
of  congress  passed  March  3,  1851  (9  Statutes  at  Large,  631),  entitled  *'  An  act 
to  ascertain  and  settle  the  private  land  claims  in  the  state  of  California." 

By  it,  they  have  confined  exclusively  to  certain  tribunals  the  adjudication 
of  title,  with  specially  delegated  powers,  and  which,  not  being  courts  of  gen- 
eral jurisdiction,  can  exercise  none  not  expressly  granted,  or  directly  and  nec- 
essarily derived  by  implication.  So  far  from  conferring  authority  upon  them 
to  send  process  to  a  foreign  country  to  procure  testimony,  a  power  exercised 
by  courts  of  general  equity  powers,  as  we  have  seen,  with  great  caution,  con- 
gress have  excluded  a  conclusion  that  any  such  power  can  exist,  by  enacting 
that  "  no  deposition  taken  by  or  in  behalf  of  any  such  claimant  shall  be  re- 
ceived in  any  case,  whether  before  the  commissioners,  or  before  the  district  or 
supreme  co\irt  of  the  United  States,  unless  notice  of  the  time  and  place  of 
taking  the  same  shall  have  been  given  in  writing  to  said  agent,  or  to  the  dis- 
trict attorney  of  the  proper  district,  so  long  before  the  time  of  taking  the 
deposition  as  to  enable  him  to  be  present  at  the  time  and  place  of  taking  the 
same;  and  like  notice  shall  be  given  of  the  time  and  place  of  taking  any  dep- 
osition on  the  part  of  the  United  States."  The  introduction  of  this  clause 
into  the  act  is  a  clear  expression  of  the  determination  of  congress,  when  they 
gave  their  consent  that  the  government  should  be  sued,  that  her  rights  were 
not  to  be  affected  by  any  deposition  or  testimony  in  vrriting,  save  such  as  had 
been  taken  in  the  presence  of  their  agent,  or  of  the  district  attorney  of  the 
proper  district. 

Now,  that  clause  in  the  law  may  have  been  "  gross  injustice  "  or  *'  oppres- 
sion," and  a  refusal  on  the  part  of  the  present  administration  to  amend  the  law 
may  be  an  "iniquitous  attempt  to  suppress  the  means  of  truth,"  as  zealously 
urged  by  one  of  the  solicitors  of  those  who  are  making  this  application.  Con- 
gress may,  however,  have  been  impelled  by  what  they  deemed  legitimate  and 
prudent  precaution  to  shield  the  rights  of  the  government  from  the  dangers  of 
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testimony  taken  in  a  foreign  country,  among  a  people  iJv:ho  had  just  ceased  to 
be  avowed  enemies  of  this  country,  without  the  checks  and  sanctions  thrown 
around  the  proceeding  by  the  presence  of  the  agent  of  this  government,  and 
by  the  execution  of  the  commission  before  an  American  functionary.  The 
present  administration  may  have  been  actuated  by  the  same  motives  in  refus- 
ing to  amend  the  said  act  as  has  been  urged. 

The  general  rule  is,  however,  "  that  if  the  motive  and  design  of  an  act 
may  be  traced  to  an  honest  and  legitimate  source,  equally  as  to  a  corrupt  one, 
the  forme'r  ought  to  be  preferred."  Arredondo's  Case,  6  Pet,  716.  But  with 
the  motives  of  the  government  which  passed  the  law,  or  the  present  ad  minis 
tration,  which,  it  is  urged,  has  declined  to  aid  in  its  repeal,  this  court  has  noth- 
ing to  do.  Such  legislation,  if  it  be  as  represented,  does  not  conflict  with  the 
constitution  of  the  United  States;  and  the  highest  tribunal  in  our  country  has 
decided  that  it  is  competent  for  congress  to  regulate  the  manner  and  agencies 
by  which  the  title  of  claimants  to  lands  shall  be  ascertained,  and  that  such 
legislation  does  not  violate  any  rights  intended  to  be  secured  by  the  treaty. 
The  conclusions  to  which  the  court  has  come  are : 

1st.  That  an  application  for  the  appointment  of  commissioners  to  take  testi- 
mon}^  abroad  is  not  grantable  of  course;  but  it  is  addressed  to  the  judicial  dis- 
cretion which  is  controlled  by  the  usages  and  rules  of  chancery  practice,  in 
accordance  with  which  the  present  motion  cannot  be  granted. 

2d.  The  act  of  3d  March,  1851  (9  Statutes,  c.  31),  cannot  be  disregarded; 
and  this  court  ought  not  to  violate  the  spirit  and  policy  of  that  act  by  grantr 
ing  its  process  to  take  testimony  abroad,  to  be  used  in  the  trial  of  title  in  this 
cause.    The  motion,  therefore,  must  be  denied. 

8  40{{0.  Dc  bene  esse,  when  admissible.—  It  appears  to  be^the  true  construction  of  tlie  act 
of  congress,  that  those  circumstances  which  will  warrant  the  taking  of  a  deposition  de  bene 
esse  should,  if  they  exist  at  the  time  of  the  trial,  authorize  the  reading  of  it  when  the  other 
requirements  have  been  complied  with.    Jones  v.  Neale,*  1  Hughes,  268. 

^  4001.  A  deposition  de  betie  esse  cannot  be  read  at  the  trial  unless  the  party  introducing  it 
shows  that  the  witness  is  dead,  or  has  removed  out  of  the  United  States  or  to  a  greater  dis- 
tance from  the  place  of  trial  than  one  hundred  miles,  or  that  he  is  unable  to  attend  the  court; 
and  if  such  a  deposition  is  oflfered,  unaccompanied  by  the  evidence  which  would  justify  its 
being  read  as  a  deposition  de  bene  esse,  it  must  he  considered  as  a  deposition  in  chief,  and  ob- 
jections to  the  reading  thereof  are  objections  to  it  as  a  deposition  in  chief.  The  Thomas  and 
Henry,*  1  Marsh.,  367. 

8  4063.  Where  a  deposition  de  bene  esse  is  offered  in  evidence,  the  party  offering  it  must 
prove  that  he  had  used  due  diligence  to  procure  the  attendance  of  the  witness,  and  particu- 
larly that  ho  had  made  inquiries  at  the  last  place  of  abode  of  the  witness  in  order  to  have  him 
served  with  a  subpoena.     Petti  bone  v.  Derringer,*  4  Wash.,  215. 

§  40611.  A  deposition,  taken  de  bene  esse,  cannot  be  read,  unless  it  appears  that  the  witness 
has  been  served  with  a  subpoena,  and  that  for  some  sufficient  cause  he  cannot  attend.  Brown 
t;.  Galloway,  Pet.  C.  C,  291 ;  Penns  v,  Ingraham,*  2  Wash.,  487. 

§  4064.  Depositions  de  bene  esse  cannot  be  read  unless  it  appear  that  the  witness  is  not  within 
reach  of  the  court  or  cannot  give  his  testimony  in  open  court.    The  Samuel,*  1  Wheat.,  9. 

^  4065.  When  a  deposition  is  taken  de  bene  esse,  it  is  admissible  at  the  trial  only  if  it  is 
shown  that  the  witness  cannot  attend.     Barnet  v.  Day,*  8  Wash.,  244. 

g  4066.  The  return  of  von  est  upon  a  subpoena  issued  only  a  few  days  before  the  sitting  of 
the  court  is  not  sufficient  to  show  that  the  witness  is  unable  to  attend,  so  as  to  make  his  depo- 
sition, taken  de  bene  esse,  admissible.     Jones  v,  Greenoids,  1  Cr.  C.  C,  339. 

§  4067.  A  deposition  taken  de  bene  esse  under  the  thirtieth  section  of  the  judiciary  act  of 
1789  cannot  be  used  on  the  hearing  of  a  suit  in  equity.  It  cannot  be  used  if  the  witness  is 
present,  nor  can  his  testimony  be  taken  viva  voce.    Walker  v,  Parker,*  6  Cr.  C.  C,  689. 

§  4068.  A  deposition  is  not  admissible  in  admiralty  where  the  witness  is  a  permanent  rail- 
dent  of  the  locality  and  is  not  proved  to  be  absent  when  the  deposition  is  offered.  Thomas  v. 
Gray,  Bl.  &  How.,  493. 
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§  4069.  Depositions  will  not  be  received  in  evidence  when  no  reason  appears  why  the  wit- 
nesses were  not  introduced  in  person.    Rutherford  v.  Geddes,*  4  Wall.,  220. 

§  4070.  A  deposition  cannot  be  read  if  the  witness  is  able  to  attend  the  triaL  Weed  v.  Kel- 
logg,* 6  McL.,  44. 

§  4071.  A  deposition  taken  under  a  rule  of  court,  on  twenty-four  hours'  notice,  to  be  read 
in  case  of  the  inability  of  the  witness  to  attend,  cannot  be  given  in  evidence  without  proof  oi 
such  inability,  or  that  the  witness  lives  beyond  the  reach  of  a  subpcana.  Read  v.  Bertrand,  4 
Wash..  658. 

§  4072.  Letters  rogatory, —  The  court  will  issue  letters  rogatory  to  obtain  testimony  in  a 
country,  the  government  of  which  will  not  permit  a  commission  to  be  executed.  Nelson  v. 
United  States,  Pet.  C.  C,  235. 

§4073.  In  testimony  taken  under  letters  rogatory,  where  the  government  of  the  country 
where  it  is  taken  will  not  permit  a  commission  to  be  executed,  a  modification  of  the  strict  rules 
of  evidence  will  be  permitted.    Ibid, 

§  4074.  Taken  in  auothor  salt. —  A  deposition  taken  in  one  suit  cannot  be  read  in  another 
unless  the  parties  in  the  two  suits  are  the  same.  A  deposition,  taken  by  the  owners  of  a 
schooner,  in  a  suit  against  a  steamboat  for  damages  to  the  schooner,  occasioned  by  a  collision, 
cannot  be  read  in  another  suit  against  the  same  steamboat  by  the  master  of  the  schooner  for 
damages  to  the  cargo  occasioned  by  the  same  collision.  The  Steamboat  John  H.  Starin,*  9 
Ben.,  331. 

§  4075.  Defendants,  in  a  former  suit  against  them  by  the  same  plaintiff  for  the  same  cause 
of  action,  which  has  been  dismissed  by  plaintiff,  took  the  deposition  of  a  certain  witness  who 
appears  to  be  still  living,  and  nothing  appears  which  prevented  his  being  examined  in  the  usual 
way  in  this  case.  Held,  that  defendants  could  not  read  the  deposition  in  this  case.  Brewer  v. 
Caldwell,*  13  Blatch.,  361. 

§  4070.  A  deposition  taken  in  another  case  will  not  be  admitted  as  evidence,  on  proof  that 
the  witness  had  left  the  state  and  had  not  been  heard  from.  A  subpoena  returned  Jion  cat  in- 
ventus would  be  better  evidence  of  diligent  search  for  him.  Stoin  v.  Bowman,  13  Pet.,  209 
(S§  2251-59). 

§  4077.  Deiwsitions  are  inadmissible  which  were  taken  in  another  action  to  which  the  party 
against  whom  they  were  offered  in  evidence  was  not  a  party  or  privy,  and  in  which  he  had  no 
opportunity  to  cross-examine  the  witnesses.     Rutherford  v.  Geddes,*  4  Wall.,  220. 

^  40  78.  In  a  suit  by  a  slave  for  his  freedom,  depositions  taken  in  another  suit  for  freedom  by 
one  of  the  same  family  cannot  be  read  to  prove  the  condition  of  the  aucestor.  Negro  Hum- 
phries V.  Tench,  2  Cr.  C.  C,  337. 

§  4079.  The  deposition  of  a  party  taken  in  another  cause  may  be  admitted  in  evidence  if  it 
contradicts  anything  in  his  oral  testimony  given  at  the  trial,  or  contains  an  admission  by  him. 
Lastrapes  v.  Blanc,  3  Woods,  134. 

§  4080.  A  deposition  in  an  action  in  a  district  court  which  was  not  received  in  time  for  the 
trial  is  inadmissible  on  the  trial  of  the  cause  in  the  circuit  court  on  appeal.  The  Buckeye 
State,*  1  Brown,  65. 

§  4081.  Depositions  taken  in  the  state  court  may  be  read  in  the  same  cause  in  the  federal 
court, —  the  case  in  the  state  court  having  been  dismissed, —  unless  special  reason  is  sliown 
why  they  should  not  be  read.    Grunninger  v.  Philpot,*  5  Biss.,  104. 

§  408-2.  Depositions  taken  in  an  action  which  is  subsequently  dismissed  are  admissible  in  a 
new  action  between  the  same  parties  on  the  same  cause  of  action  in  the  federal  courts  in 
Minnesota,  according  to  the  laws  of  that  state.  Gravelle  v,  Minneapolis  &  St.  Louis  R'y  Co.,* 
8  McC,  385. 

g  41)83.  In  equity. —  In  the  old  chancery  practice,  a  plaintiff  who  took  the  deposition  of  a 
defendant  without  order  of  the  court,  thereby  released  him  from  all  liability  in  the  suit.  This 
is  not  now  the  case  in  federal  courts,  under  section  858  of  the  Revised  Statutes.  The  phrase 
civil  actions,  in  that  statute,  includes  equity  suits.     Rison  v.  Cribbs,*  1  Dill.,  181. 

§  4084.  Depositions  in  equity,  taken  before  a  standing  examiner,  not  designated  in  the  par- 
ticular case,  are  regular  and  admissible.     Van  Hook  v.  Pendleton,*  2  Blatch.,  93. 

§  4085.  Under  equity  rule  67,  the  court  may  appoint  an  examiner  to  take  depositions,  out- 
side as  well  as  inside  its. territorial  jurisdiction.     North  Carolina  R.  Co.  v.  Drew,  3  Woods,  692, 

§  4080.  The  depositions  of  witnesses  in  chancery  proceedings  are  always  taken  de  bene  esse, 
pnd  with  a  saving  of  all  just  exceptions.  United  States  v.  One  Case  of  Hair  Pencils,  1  Paine, 
iOO. 

§  4087.  In  suits  in  equity  in  districts  where  there  is  no  state  law  to  give  effect  to  the  act  of 
congress  of  April,  1802,  one  party  cannot  require  the  opposite  party  to  attend  before  acommis- 
fiioner  or  master  to  take  the  depositions  of  witnesses  within  the  jurisdiction,  to  be  read  at  the 
final  hearingp  except  in  cases  specially  provided  for  by  the  act  of  1789.  Bronson  v.  La  Crosse, 
ptc.,  R.  Co.,*  9  Am.  L,  Reg.  (O.  S.),  350. 
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§  40S8.  The  only  method  of  taking  the  testimony  of  witnesses,  in  such  cases,  is  either  by  ex- 
amination in  open  court,  or  upon  a  commission  with  written  interrogatories  annexed,  unless 
the  commission  be  waived.    Ibid, 

§  4089.  A  deposition  taken  in  pcrpetnam  rei  niemoriam  before  a  state  magistrate,  which 
h&s  not  been  recorded  within  the  time  required  by  law,  cannot  be  received  in  evidence  in  a 
court  of  the  United  States.  Nor  can  it  be  received  as  proof  of  what  a  deceased  witness  swore 
on  a  lawful  occasion,  as  to  the  subject  in  controversy,  when  the  deposition  was  not  taken  in 
any  suit  at  all,  nor  in  a  controversy  substantially  by  and  between  the  same  parties.  Gk>uld  v. 
Gould,  3  Story,  516. 

§  40iH).  The  complainants  in  a  bill  to  perpetuate  testimony  in  perpetuam  rei  menioriam  al- 
leged that  they  were  using  a  certain  proce^is  to  which  the  defendant  claiuied  the  exclusive 
right  under  letters  patent  which  were  void  for  want  of  novelty;  that  the  defendant  had  neg- 
lected to  bring  suit  against  the  complainants,  and  that  they  were  unable  to  bring  their  rights 
to  a  judicial  determination ;  that  if  they  were  sued  for  infringement  they  would  rely  upon  the 
testimony  of  N.,  who  was  upwards  of  ninety  years  of  age,  who  would  testify  that  he  had 
used  the  process  twelve  years  before  the  patent  was  issued.  Hdd,  that  the  bill  stated  a  case 
for  the  taking  of  such  testimony  under  section  836,  Revised  Statutes  of  the  United  States. 
New  York  &  Baltimore  Coffee  Polishing  Co.  v.  New  York  Coffee  Polishing  Co.,*  0  Fed.  R., 
578. 

g  4091.  Complainant  applied  for  a  rule  on  defendant  that  he  show  cause  why  he  should  not 
be  punished  for  contempt  in  not  answering  the  bill.  The  sole  ground  for  the  motion,  as  stated 
by  complainant,  was  to  lay  a  foundation  for  a  motion  to  issue  a  commission  to  take  testimony 
which  was  prayed  for  in  the  bill.  The  motion  to  show  cause  was  refused,  because  attaching 
the  defendant  would  not  tend  to  establish  the  truth  of  the  allegations  in  the  bill.  Thereafter, 
complainant  applied  for  a  commission,  and  defendant  opposed  on  the  ground  that  issue  had 
not  been  joined  in  the  cause.  The  objection  was  overruled,  and  order  made  for  a  commission 
to  issue  to  take  the  testimony  of  the  witnesses  named  in  the  bill,  in  rei  perpctimm  niemoriam, 
upon  written  interrogatories.  New  York,  etc.,  Co.  r.  New  York  Coffee  Polishing  Co.,*  11  Fed. 
R.,  813. 

^  40D2.  Under  nets  of  congress.— The  act  of  congress  of  June,  1872  (R.  S.,  §  914),  providing 
"  that  the  practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the  circuit  and  district  courts,  shall  conform  as  nearly  us  may 
be  to  the  practice,  pleadings,  and  forms  and  modes  of  procedure,  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state,  within  which  such  circuit  and  district  courts  are 
held,"  does  not  repeal  sections  863,  864  and  865,  Revised  Statutes,  prescribing  the  manner  in 
which  depositions  shall  be  taken.  If  this  statute  could  be  construed  as  repealing  these  sections 
by  implication,  they  are  re-enacted  by  the  revision  of  1873.    Sage  r.  Tauszky,*  6  Cent.  L.  J.,  7. 

§  4093.  Where  a  deposition  is  taken,  under  a  rule  of  court,  as  in  stnfc  practice,  the  same 
degree  of  strictness  is  not  required  as  when  taken  under  the  act  of  congivss,  in  the  absence  of 
the  other  party  and  without  notice.  Where  a  deposition,  taken  under  a  rule  of  court,  was  ob- 
jected to  because  it  did  not  appear  by  whom  it  was  written  or  how  it  came  into  the  hands  of 
the  clerk,  it  was  received  subject  to  any  proof  showing  unfairness  or  fraud.  Wilkinson  r. 
Yale,  6  McL.,  16. 

g  4094.  The  mode  of  issuing  oonmiLasions  for  the  taking  of  depositions,  to  be  used  in  the 
courts  of  the  United  States,  is  governed  by  the  statutes  of  the  United  States  and  not  by  those 
of  the  particular  state  in  which  the  court  sits.    United  States  v.  Pings,*  4  Fed.  R.,  714. 

g  4095.  Depositions  in  common  law  actions,  in  the  federal  courts,  may  be  taken  in  conform- 
ity with  the  state  statutes,  instead  of  according  to  the  acts  of  congress,  at  the  party's  election. 
Flint  V.' Board  of  Commissioners,*  5  Dill.,  481. 

§  4096.  A  deposition  taken  according  to  the  practice  of  the  state  courts,  and  not  under  the 
laws  of  the  United  States  or  the  i-ules  of  the  court,  is  not  admissible  in  the  circuit  court  of  the 
United  States,  unless  by  consent.    Evans  t\  Eaton,  7  Wheat.,  856. 

g  4097.  Tlie  provisions  of  section  866,  Revised  Statutes  of  tlie  United  States,  that  in  case  testi- 
mony is  taken  on  a  dedimus,  the  commission  is  to  issue  **  according  to  common  usage,"  means  that 
it  is  to  issue  according  to  the  rules  or  law  governing  the  court  issuing  it  at  the  time.  The  mode 
of  issuing  the  commission  and  the  authority  and  directions  to  bo  contained. in  it  are  prescribed 
by  such  rules  and  laws,  but  the  cases  in  which  it  may  issue  are  prescribed  by  act  of  congress. 
Jones  r.  Oregon  Cent.  R'y  Co.,*  3  Saw.,  523. 

§  409S.  It  is  not  **  according  to  common  usage,*'  as  that  term  is  used  in  section  9U,  Revised 
Statutes,  for  the  attorney  of  one  of  the  parties,  at  the  request  of  the  magistrate,  to  write  down 
the  witnesses*  answers  in  the  absence  of  the  opposing  counsel   United  States  v.  Pings,*  4  Fed. 

R,  714. 

g  4099.  The  authority  to  take  depositions  in  the  manner  prescribed  by  the  act  of  September  4, 
1789,  being  in  derogation  of  the  rules  of  the  common  law,  must  be  construed  stpctly ;  and  it  is 
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necessary,  therefore,  to  establish  that  all  the  requisites  of  the  law  have  been  oomplied  with, 
before  sach  testimony  is  admissible.     Bell  v,  Morrison,  1  Pet.,  351. 

g  4100.  £x  parte. —  Under  the  act  of  congress  an  ex  parte  deposition  may  be  taken  ont  of 
the  district  in  which  the  court  is  held.    Patapsco  Insurance  Co.  v,  Southgate,  5  Pet.,  604. 

§4101.  Witness  residing  more  than  one  hnndred  miles  distant.— The  judiciary  act  of 
1789  permits,  but  does  not  require,  the  taking  of  the  depositions  of  witnesses  who  live  more 
than  one  hundred  miles  from  the  place  of  trial.  And  if  such  witnesses  personally  attend 
the  trial,  their  travel  and  attendance  may  be  taxed  as  costs.  Prouty  v.  Draper,  2  Story, 
199. 

$$  4102.  Section  80  of  the  act  of  congress  of  September  24,  1789,  must  be  so  construed  as  to 
couQiie  its  operation  to  depositions  of  witnesses  living  within  the  district,  but  beyond  one 
hundred  miles  from  the  place  of  trial.     Evans  v.  Hettick,  8  Wa^.,  408. 

§  4108.  A  deposition  of  a  witness  residing  within  the  district,  and  more  than  one  hundred 
miles  from  the  place  of  trial,  not  taken  in  conformity  with  the  provisions  of  section  30  of  the 
act  of  September  24,  1789,  cannot  be  received.    Ibid. 

§  4104.  When  a  deposition  is  taken  under  a  deddmus  poiestatem  from  a  federal  court,  and 
the  residence  of  the  witness  and  place  of  taking  the  deposition  is  within  the  district  of  the 
court,  though  more  than  one  hundred  miles  from  the  place  of  trial,  the  depositions  are  not 
absolute,  but  de  bene  esse.    Rhoades  v.  Selin,*  4  Wash.,  725. 

§  4105.  It  is  sufficient,  in  order  to  admit  a  deposition  taken  because  of  the  prospective  ab- 
sence of  a  witness,  to  show  at  the  time  of  trial  the  witness  was  gone  to  a  greater  distance  than 
one  hundred  miles  from  the  place  of  trial.  It  is  not  indispensable  that  a  subpoena  be  issued 
and  returned  non  est  as  that  is  only  one  means,  and  not  the  only  one,  of  showing  that  fact. 
Leatherberry  v.  Radcliffe,*  5  Cr.  C.  C,  550. 

g  4106.  If  a  witness  lives  more  than  one  hundred  miles  from  the  place  of  holding  the  court, 
his  deposition  may  be  taken.    Dreskill  v\  Parish,  5  McL.,  213;  S.  C,  5  McL.,  241. 

§  4107.  Where  the  deposition  of  a  witness  is  taken  who  lives  more  than  one  hundred  miles 
from  the  place  of  trial,  no  subpoena  need  issue,  nor  need  it  be  proved  that  the  witness  is  unable 
to  attend  the  trial.     Patapsco  Insurance  Co.  v.  Southgate,  5  Pet.,  604. 

g  4108.  It  is  no  objection  to  reading  the  deposition  of  a  witness  who  lives  in  another  state, 
more  than  one  hundred  miles  from  the  place  of  trial,  taken  under  a  rule  of  court,  that  he  had 
been  at  the  place  of  trial  during  the  sitting  of  court,  when  it  appears  that  the  fact  of  the  wit- 
ness being  at  the  place  of  trial  was  uijknown  to  the  party  at  whose  instance  the  deposition  was 
taken.    Pettibone  v.  Derringer,*  4  Wash.,  215. 

§  4109.  If  a  witness  resides  in  another  state  and  more  than  one  hundred  miles  from  the 
place  of  trial,  so  that  a  subpoena  cannot  be  made  effective,  the  party  is  not  therefore  bound  to 
take  out  a  commission  to  take  his  testimony  if  the  witness  will  voluntarily  appear;  and  if  he 
does  attend,  the  party  is  not  deprived  of  the  benefit  of  the  act  of  February  5,  1853,  allowing 
witnesses' fees.    Anderson  v.  Moe,  1  Abb.,  299. 

§  4110.  It  is  a  fatal  objection  to  the  admission  of  the  deposition  of  a  witness  in  a  federal 
court  that  it  nowhere  appears  that  he  lives  more  than  one  hundred  miles  from  the  place  of 
holding  the  court.    Curtis  v.  Central  Railway,  6  McL.,  401. 

§  4111.  In  this  case,  a  deposition  objected  to  because  the  witness  lived  within  the  district 
and  more  than  one  hundred  miles  from  the  place  of  trial,  because  the  requisites  of  the  act  of 
congress  of  September  24,  1789,  section  30,  had  not  been  complied  with,  and  because  the  case 
did  not  come  within  any  of  the  provisions  of  the  rules  of  court,  was  rejected.  Evans  v.  Eaton, 
3  Wash.,  448. 

§  411^.  The  deposition  of  a  witness,  living  out  of  the  district,  and  more  than  one  hundred 
miles  from  the  place  of  trial,  cannot  be  read  in  evidence,  unless  taken  under  a  commission. 
Bleecker  v.  Bond,  3  Wash.,  529. 

§  4118.  Under  the  Maryland  law  of  1773  (c.  7,  §  7),  authorizing  the  court  to  issue  a  commis- 
sion to  take  the  deposition  of  a  witness  ''  residing  or  living  out  of  this  provii^ce,"  the  court 
will  not  issue  a  commission  where  the  witness  resides  out  of  the  District  of  tk>lumbia,  but 
within  one  hundred  miles  of  the  place  of  trial,  because  the  court  may  compel  the  attendance 
pf  such  a  witness.    Gustine  r.  Rin<;;;okl.  4  Cr.  C.  C,  191. 

§  4114.  The  court  refused  a  commission  to  take  testimony,  in  a  case  at  common  law,  where 
^e  witnesses,  who  resided  in  Virginia,  witliin  one  hundred  miles,  might  be  summoned  to  attend 
personally.     Wellford  v.  Miller.  I  Cr.  C.  C,  485. 

g  4115.  A  witness  who  lives  within  fifty  miles  of  the  place  of  trial,  but  who  is  casually 
absent  from  home,  at  a  place  more  than  a  hundred  miles  fix>m  the  place  of  trial,  cannot  be 
subjected  to  an  examination  dc  bene  esse^  unless  he  is  about  going  to  sea,  or  is  aged,  infirm, 
etc.,  and  cannot  be  punished  by  attachment  for  not  obeying  the  subposna.  Ex  parte  Hum- 
phrey,* 2  Blatch.,  228. 

^4119-  A  deposition  taken  de  bene  esse  of  a  witness  residing  fifty  mUes  from  Alexandria  vras 
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held  inadmissible  by  the  circuit  court  for  the  District  of  Columbia.  Park  v,  Willis,*  1  Or.  C. 
C,  857. 

§  411 7.  The  deposition  of  a  person  who  had  sailed  to  Philadelphia,  taken  by  the  defendant, 
was  offered  by  the  plaintiff,  and  received  by  the  circuit  court  of  the  District  of  Columbia. 
Ibid. 

§  41 18.  In  the  snpreme  court.— The  judiciary  act  of  1789  does  not  authorize  the  taking  of 
depositions  de  bene  esse  in  cases  in  the  supreme  court.  Depositions  for  the  supreme  court  can 
be  taken  only  under  a  commission  issued  according  to  its  rules.    The  Argo,*  2  Wheat.,  287. 

g  4119.  Taken  without  commissiou  or  rale  of  court. —  Depositions  may  be  taken  under 
the  act  of  congress,  although  a  rule  to  take  them  has  expired.  Buckingham  v.  Burgess,  8 
McL.,  368. 

§  4lsS0.  Depositions  taken  without  a  commission  or  rule  of  court,  more  than  one  hundred 
miles  from  the  place  of  trial,  but  conforming  in  all  respects  to  the  thirteenth  section  of  the 
judicial  act  of  the  24th  September,  1789,  may  be  read  in  evidence.  Pettibone  v.  Derringer,*  4 
Wash.,  215. 

§  4121.  Practice  on  taking  out  commission.— Whether  a  party  taking  out  a  commission 
to  take  testimony  will  be  compelled  to  name  the  witnesses  depends  on  the  discretion  of  the 
court.  In  cases  of  pedigree  the  commission  will  issue  without  the  names  of  the  witnesses. 
Parker  v.  Nixon,*  Bald.,  291. 

§  4122.  A  deposition  taken  in  a  case  more  than  six  months  after  the  filing  of  the  replication 
was  dismissed  under  the  statute.    Wiggins  v.  Wiggins,*  1  Cr.  C.  C,  299. 

§  4128.  When  a  commission  to  take  evidence  in  foreign  lands  is  applied  for,  the  interroga- 
tories should  generally  be  filed  before  the  commission  issues,  though  this  is  a  matter  in  the 
discretion  of  the  court.    Cunningham  v.  Otis,*  1  Gall.,  166. 

g  4124.  Wlien  a  commission  issues  to  take  depositions  in  a  particular  place,  if  it  appears 
from  the  certificate  of  the  person  taking  the  depositions,  or  by  other  evidence,  that  some  or  all 
of  them  were  not  taken  at  that  place,  those  depositions  cannot  be  read  in  evidence.  Rhoades 
1?.  Selin,*4Wa8h..  728. 

g  4125.  A  commission  to  take  a  deposition  in  one  county  cannot  be  executed  in  another. 
Boudereau  r.  Montgomery,  4  Wash.,  187. 

g  4120.  Where,  under  the  twelfth  rule  of  the  supreme  court,  an  applicatiqp  in  an  admiralty 
case  was  made  to  a  circuit  court  for  a  commission  to  examine  witnesses  claimed  to  be  necessary 
for  an  appeal  to  the  former  court,  it  is  for  the  supreme  court  to  decide,  before  the  commission 
can  be  issued,  whether  the  evidence  sought  to  be  taken  will  be  admissible  in  the  case.  The 
Ocean  Queen,  6  Blatch.,  24. 

g  4127.  The  rules  of  court  for  the  conduct  of  its  practice  must  be  strictly  observed,  or  a 
satisfactory  excuse  be  furnished  for  not  observing  them ;  the  violation  of  the  rules  in  regard 
to  making  a  motion  for  a  commission  to  take  testimony  abroad,  without  making  any  excuse 
therefor,  is  a  sufficient  ground  for  denying  the  motion.  The  Steamship  Louisiana,*  1  Ben., 
828. 

g  4128.  The  court  has  full  control  over  the  mode  of  procedure  to  be  observed  in  executing 
commissions  for  the  taking  of  testimony.  So  where  a  party  making  a  motion  for  a  commission 
to  take  testimony  would  be  denied  his  motion  on  account  of  a  non-observance  of  rules  of  court 
in  making  the  application,  yet  if  the  other  party  to  the  suit  consents  to  the  issuing  of  the  com- 
mission, upon  being  allowed  to  cross-examine  the  witness  orally,  the  court  will  grant  the 
commission,  allowing  the  other  party  to  cross-examine  the  witness  orally.     Ibid. 

g  4129.  Notwithstanding  the  fact  that  the  court  in  an  admiralty  case,  by  consent  of  the  par- 
ties, limited  the  time  of  filing  commissions,  yet  the  court  will  enlarge  the  time  if  new  evidence 
is  discovered,  but  will  confine  the  order  to  evidence  not  known  at  the  time  of  the  former  order. 
The  Schooner  Ruby,*  5  Mivson,  451. 

g  4130.  If.  in  a  suit  in  admiralty,  pending  an  appeal  to  the  supreme  court,  both  parties  join 
in  the  execution  of  a  commission  to  take  testimony,  an  order  for  the  issuing  of  the  commission 
will  be  presumed  to  have  been  made;  and  if  not,  it  is  waived  by  the  act  of  the  parties.  Rich 
V.  Lambert,  12  How..  847. 

g  4181.  Attendance  of  witnesses.—  On  a  motion  for  an  attachment  against  a  witness  for  re- 
fusal to  obey  a  subpoena  issued  by  the  court,  requiring  him  to  appear  before  a  commissioner  to 
be  examined,  deberie  esse^  as  a  witness  in  a  suit  pending  in  another  district,  the  court  will  not 
inquire  into  the  good  faith  of  the  parties  to  such  suit ;  the  proper  place  for  such  inquiry  is 
before  the  court  in  which  the  suit  is  pending.     Ejc  parte  Judson,*  8  Blatch.,  89. 

g  4132.  The  Spanish  consul  at  New  York,  representing  that  he  had  received  a  commission, 
from  the  judge  of  the  southern  district  of  Santiago,  in  the  island  of  Cuba,  empowering  him  to 
take  the  testimony  of  certain  witnesses,  to  be  used  in  a  criminal  prosecution  for  swindling, 
petitioned  the  district  court  to  issue  a  summons  requiring  the  witnesses  to  attend  and  testify. 
Heldj  that  the  court  had  no  power  to  issue  the  summons ;  that  the  only  power  of  the  court  to 
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enforce  the  giving  of  testimony  in  judicial  proceedings  pending  in  a  foreign  country  is  derived 
from  the  acts  of  congress  of  March  2,  1855,  and  March  3.  1863,  and  that  those  acts  do  not  grant 
the  power  asked  to  be  exercised  in  this  case.  In  the  Matter  of  the  Petition  of  the  Spanish 
Consul  at  New  York,*  1  Ben.,  225, 

%  4133.  A  commission  to  take  a  deposition  In  a  foreign  country  will  not  be  issued  unle^ 
commissioners  are  named,  though  the  opposite  attorn ej'  assents.  Vanstophorst  v.  Mar^iand,* 
2  Dal.,  401.     See  i^  4132. 

§  4131.  An  application  for  a  commission  to  take  depositions  in  Canada  must  be  made  in  open 
court.  A  judge  at  chambera  has  no  |)ower  to  award  one.  Nar  is  it  necessary  or  proper  to  come 
into  equity  for  it,  the  circuit  court,  sitting  as  a  court  of  law,  liaving  full  power  to  grant  it.  Peters 
v.  Prevost,  1  Paine,  64. 

§  4135.  In  admiralty,  the  testimony  of  witnesses  taken  on  a  commission  sent  abroad  is  ad- 
missible, although  there  was  no  previous  designation  of  the  witnesses  to  the  opposite  party, 
where  it  is  satisfactorily  proved  that  the  names  of  the  witnesses,  or  the  importance  of  their  evi- 
dence, were  not  discovered  until  after  the  commission  was  put  in  execution  abroad.  The  In- 
fanta, Abb.  Adm.,  263. 

§  4136.  It  is  no  objection  to  the  reading  of  a  deposition  taken  on  a  commission  sent  abroad, 
that  the  witness  had  previously  been  examined  and  cross-examined  under  a  commission  in  the 
United  States.     Winthrop  r.  Union  Insurance  Co.,  2  Wash.,  7. 

§  4137.  A  commission  to  take  depositions  was  issued  to  five  persons  at  Buenos  Ay  res,  or  to 
any  one  of  them,  three  nominated  by  the  plaintiffs  and  two  by  the  defendants.  The  deposition 
produced  was  taken  by  one  of  the  persons  named  in  the  commission,  in  ^conjunction  with  the 
American  consul  at  that  place,  who  certified  that  all  the  persons  named  in  the  commission  but 
one  were  dead  or  removed,  that  the  commission  was  delivered  to  him,  and  that  he  convoked 
the  remaining  commissioner  and  the  witness  before  him,  and  that  the  examination  of  the  wit- 
ness was  taken  by  himself  and  the  commissioner.  The  deposition  was  hehl  to  be  inadmissible 
because  the  examination  was  taken  in  conjunction  with  a  person  not  named  in  the  commission, 
and  who  voluntarily  and  unnecessarily  obtruded  himself  into  the  business.  Willings  v.  Con- 
sequa.  Pet.  C.  C,  801. 

^  4138.  To  certain  depositions,  taken  in  Holland  under  a  commission,  it  was  objected  to  their 
admission  that  they  were  written  in  English,  though  tlie  commissioners  w^erc  Dutchmen,  and 
it  did  not  appear  that  there  was  a  sworn  interpreter;  that  the  cross-interrogatories  were  not 
put  to  each  witnc»ss  after  he  had  answered  the  direct  interrogatories,  but  after  they  had  been 
answered  by  all  the  witnesses,  and  that  the  commissioners  and  clerk  were  not  sworn.  Held, 
that  there  was  not  the  slightest  weiglit  in  either  objection.  Gilpins  v.  Consequa,*  Pet.  C.  C, 
6b;  3  Wash.,  184. 

§  4139.  A  certificate  of  a  British  minister  resident  in  a  foreign  country,  attesting  the  signa- 
ture of  an  ofiicer  taking  a  deposition  abroad,  is  not  a  sufficient  authentication  of  the  signature. 
Stein  V.  Bowman,  13  Pet.,  209  (g.:?  2251-59). 

g  4140.  Whore  the  execution  of  a  commission  by  the  commissioners  is  not  permitted  by  the 
government  of  the  country  to  which  it  is  sent,  and  a  judge  of  that  country  executes  it  in  the 
presence  of  the  commissioners,  the  deposition  is  admissible  as  the  best  evidence  which,  under 
the  circumstances,  can  be  produced.     Winthrop  v.  Union  Insurance  Co.,  2  Wash.,  7. 

§4141.  Exhibits. —  Where  exhibits  were  attached  to  a  deposition,  and  it  was  desired  to 
withdraw  them  and  attach  them  to  a  commission  for  the  purpose  of  taking  other  depositions, 
leave  was  granted  on  condition  that  photographic  facsimiles  were  left  in  lieu  of  the  originals. 
DaJy  V,  Maguire,*  6  Blatch.,  137. 

§  4142.  Wliere  the  exhibits  which  accompanied  a  deposition,  under  the  same  envelope  which 
covered  the  commission,  were  not  annexed  to  the  deposition,  or  identified  by  any  marks  of 
reference,  to  show  that  they  were  the  very  exhibits  referred  to  by  the  witness,  the  objection 
was  considered  to  be  of  great  weight,  the  dept  sition  being  rejected  on  other  grounds.  Dodge 
r.  Israel,*  4  Wash.,  323. 

g  4143.  Where  a  complaint  was  made  before  a  commissioner  for  the  extradition  of  a  crim- 
inal, the  foreign  complaint  and  depositions  attached  thereto  are  not  inadmissible  because  — 
the  offense  being  forgery  —  the  original  forged  papers  are  not  produced  before  the  commis- 
sioner.  It  is  not  necessary  that  each  of  these  papers  should  be  certified  by  itself.  In  re  f^rez, 
7  Blatch.,  345. 

§  4144.  In  order  to  qualify  the  statements  of  a  deposition  relating  to  the  boundaries  of  cer- 
tain lots,  a  book  written  by  the  deponent  when  the  facts  were  fresh  in  his  recollection,  relating 
to  the  same  matter,  is  admissible  in  evidence.     Harmer  v.  Morris,  1  McL.,  44. 

§  4145.  Objection  was  made  at  the  trial  to  the  reading  of  a  deposition  because  the  witness 
had  not  annexed  to  it  a  copy  of  a  former  deposition,  which,  in  answer  to  a  previous  inteiroga- 
tory,  he  admitted  he  had  seen  and  had  used  to  refresh  his  memory.  The  former  deposition 
was  not  in  the  power  of  the  witness,  but  in  that  of  the  commissioner  or  party  objecting. 
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Held,  that  the  court  below  properly  overruled  the  objection.  Winans  v.  New  York  &  Erie 
R  Ck>.,»21How.,  88. 

§  4146.  Exhibits  attached  to  the  deposition  of  a  claimant,  and  proved  in  no  other  way,  fall 
with  it,  since  the  act  of  Jtine  25,  1808.    Waters'  Case,*  4  Ct.  CI.,  389. 

§  4147.  Before  whom  taken. —  A  commissioner  to  take  depositions,  appointed  by  the  court, 
though  nominated  by  a  party,  is  in  no  sense  an  agent  of  the  party  nominating  him.  Gilpin  v. 
Consequa,  3  Wash.,  184. 

§  4148.  A  deposition  was  offered  in  the  circuit  court  for  the  District  of  Columbia  for  Waali- 
ington  county.  It  was  taken  in  Louisiana  by  a  commissioner  appointed  by  the  district  court 
for  Louisiana  under  act  of  congress  of  February  20,  1812,  chapter  348.  It  was  sealed  and  di- 
rected to  the  clerk  of  the  trial  court.  It  was  objected  that  the  commissioner  was  only  author- 
ized to  take  depositions  in  causes  ponding  in  his  own  district,  and  that  his  appointment  should 
have  been  autbenticatoii  by  the  record,  and  that  it  should  have  been  dhected  to  the  court,  but 
the  court  allowed  it  to  be  read.     Whitney  r.  Huntt,*  5  Cr.  C.  C,  120. 

§  4149.  A  county  commissioner  of  the  state  of  Illinois  is  not  authorized  to  take  depositions 
de  bene  esse  under  the  judiciary  act  of  1789.  Qarey  i\  Union  Bank  of  Georgetown,*  8  Cr.  C. 
C,  91.  • 

§  4150.  A  deposition  may  be  taken  before  a  notary  public  under  the  act  of  1854.  Dinsmore 
V.  Maroney,*  4  Blatch.,  416. 

§4151.  A  probate  couit  being  established  in  each  county  in  Mississippi,  and  having  a  seal, 
and  being  a  court  of  record,  such  a  court  is  a  county  court  within  the  meaning  of  section  80  of 
the  judiciary  act  of  1789  allowing  depositions  de  bene  esse  to  be  taken  before  the  judge  of  any 
county  court.    Merrill  r.  Dawson,  Hemp.,  568. 

§  4152.  A  court  of  probate  being  organized  for  each  county  in  Mississippi,  and  being  a  court 
of  record  having  a  seal,  depositions  may  be  taken  before  a  probate  jndge  in  that  state,  where 
section  80  of  the  judiciary  act  of  1789  allows  them  to  be  taken  before  a  judge  of  a  county 
court.     Fo%vlor  r.  Merrill,  11  How.,  375. 

g  4153.  A  judge  of  the  city  court  of  the  city  of  Lexington,  in  Kentucky,  is  not  such  a  judge 
or  chief  magistrate  as  is  describe  J  in  the  tliirtieth  section  of  the  judiciary  act  of  1789;  and  a 
deposition  taken  before  such  a  judge  cannot  be  read.  Foreman  v.  Holmead,  5  Cr.  C.  C, 
162. 

g  4154.  Depositions  taken  under  a  rule  of  court  and  executed  by  a  justice  of  the  peace  may 
be  read.     Barnet  v.  Day,*  3  Wash.,  244. 

g  4155.  The  ori)hans'  court  in  the  District  of  Columbia  is  not  bound  to  receive,  as  evidence, 
testimony  taken  under  a  commission  issued  in  the  cause,  without  the  consent  of  the  parties, 
and  not  in  conformity  with  any  established  practice  or  rule  of  the  court,  or  any  other  court  in 
the  District,  and  not  directed  to  commissioners  mutually  named  by  the  parties,  but  directed 
to  any  notary  public,  justice  of  the  peace,  or  mayor,  in  England,  Irelanil,  or  elsewhere.  Walsh 
t7.  Walsh,  3  Cr.  C.  C,  651. 

§  4156.  Though  a  register  in  bankruptcy  has  no  authority  to  take  a  deposition,  yet  "when  by 
the  assent  of  the  parties  he  has  taken  such  a  deposition  to  be  used  in  the  cause,  the  same  be- 
comes a  sworn  statement  made  in  the  case,  to  be  used  as  evidence  therein,  to  which  the  party 
causing  the  same  to  be  taken  cannot  object.     Andrews  v.  Graves,  1  Dill.,  108. 

§  4157.  Under  the  statute  of  Utah  declaring  that  a  commission  to  take  the  depositions  of  wit- 
nesses residing  out  of  the  teiTitory  "  shall  be  issued  to  a  person  agreed  upon  by  the  parties,  or, 
if  they  do  not  agree,  to  any  judge  or  justice  of  the  peace  selected  by  the  officer  granting  the 
commission,  or  to  a  commissioner  appointc^d  by  the  governor  of  this  territoiy,  to  take  affidavits 
and  depositions  in  states  and  territories,"  a  deposition  taken  outride  of  the  territory,  by  a  person 
selected  by  the  officer  granting  the  commission,  and  not  by  the  parties,  who  holds  none  of  the 
local  offices  mentioned  in  the  statute,  cannot  be  read.     Newton  r.  Brown,*  1  Utah  Ty,  287. 

§  4158.  A  deposition  taken  by  other  persons  than  those  named  in  the  commission  cannot  bo 
read,  even  thou^jh  offered  merely  to  i)rovo  pedi.G^ree.     Barnet  v.  Day,*  3  Wash.,  243. 

g  4150.  Joint  commissioners — Where  a  commission  to  take  dejiositions  confers  upon  any 
one  of  several  commissioners  power  to  execute  it,  it  may  be  executed  by  any  one  of  them. 
The  Griffin,  4  Blatch.,  203. 

§  41G0.  A  commission  to  take  deiwsitions  directed  to  A.  and  B.,  or  either  of  them,  author- 
izes B.  to  take  the  deposition  of  A.     Lonsdale  v.  Brown,  3  Wash.,  404. 

§  41C1.  If  a  commission  for  taking  depositions  be  directed  to  five  commissioners,  of  whom 
three  are  named  by  the  plaintiff  and  two  by  tlie  defendant,  and  is  executed  by  three  only,  or 
any  less  than  all,  the  deposition  is  not  well  taken  and  cannot  be  read,  although  the  two  com- 
missioners named  by  the  defendant,  by  whom  the  objection  is  made,  were  present.  Arm- 
strong r.  Brown,  1  Wash.,  43. 

§  4102.  If  a  commission,  issued  to  four  commissioners  jointly,  is  executed  by  three  only,  two 
of  whom  were  of  the  defendant's  selection,  the  depositiun  cannot  be  read,  although  the  objec- 
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tion  is  made  by  the  defendant,  the  authority  of  the  commissioners  being  derived  from  the 
court  and  not  the  consent  of  the  parties.  Quppyv.  Brown,  4  Dall.,  410. 

§  4168.  If  a  commission  be  directed  to  several  commissioners,  some  of  whom  are  nominated 
by  the  plaintiff  and  some  by  the  defendant,  and,  after  proceeding  some  length  in  the  examina- 
tion, the  defendant's  commissioners  withdraw  and  refuse  to  act  further  in  the  execution  of  it, 
and  the  others  execute  and  return  it,  the  deposition  cannot  be  read.  Munns  v,  Dupont,  3 
Wash.,  31. 

•  ^  4104.  Notice. —  In  taking  depositions  under  a  commission,  notice  of  the  time  and  place  of 
executing  the  commission  is  requisite,  where  the  commission  is  a  joint  one.  But  where  it  is 
not  joint,  but  ex  parte,  notice  is  not  required.  Merrill  v.  Dawson,  Hemp.,  563.  The  provision 
of  the  act  of  congress  of  1789,  permitting  ex  parte  depositions,  without  notice,  to  be  taken 
where  the  witness  resides  more  than  one  hundred  miles  from  the  place  of  trial,  should  never 
be  resorted  to  unless  in  cases  of  absolute  necessity,  or  for  the  purpose  of  obtaining  mere  formal 
proof.  In  closely  contested  cases  of  fact,  testimony  thus  obtained  is  always  unsatisfactory  and 
liable  to  abuse.    Walsh  v.  Rogers,  13  How.,  283. 

§  4105.  Certain  depositions,  objected  to  because,  although  a  rule  had  been  granted  to  take 
depositions,  these  had  been  taken  after  its  expiration,  were  held  to  be  taken  under  the  act  of 
congress  which  requires  no  notice  after  the  rule  has  expired.  Buckingham  v.  Burgess,  3  McL., 
868. 

§  4166.  Where  depositions  were  taken  under  a  commission  sued  out  at  the  instance  of  the 
defendant,  it  is  sufficient  to  enable  the  plaintiff  to  read  them  in  evidence  that  he  admits  notice 
of  the  time  and  place  of  taking  them,  even  supposing  that  notice  to  him  was  necessary.  Yea- 
ton  r.  Fry,  5  Cr.,  335. 

§  4167.  Depositions  taken  without  previous  notice  to  the  opi)OBite  party,  and  without  the  at- 
tendsince  of  bis  counsel,  are  admissible  under  the  act  of  congress ;  and  are  entitled  to  credit, 
although  the  party  against  whom  they  are  used  does  not  exercise  his  right  of  recalling  and 
re-examining  the  witnesses.    Jolly  v,  Terre  Haute  Draw-bridge  Company,  6  McL.,  237, 

^  4168.  An  objection  to  a  deposition  that  notice  was  not  given  to  the  other  party,  although 
neither  such  party  nor  his  attorney  was  within  one  hundred  miles  of  the  place  of  caption,  and 
also  on  the  ground  that  the  magistrate  had  not  certified  that  he  was  not  of  counsel  for  either 
party  nor  interested  in  the  event  of  the  cause,  was  overruled.  Miller's  Administrator  t?. 
Yoimg,  2  Cr.  C.  C,  53. 

§  4169.  The  notice  of  the  taking  of  a  deposition  stated  that  it  would  be  takefi  on  a  certain 
day,  and  that  if  not  taken  on  that  day  the  commissioners  would  adjourn  from  day  to  day. 
The  attorney  on  whom  the  notice  was  served  agreed  that  it  might  be  taken  whether  he  was 
present  or  not.  The  taking  was  not  completed  on  the  day  named,  but  was  adjourned  for  two 
days,  and  on  the  adjourned  day  again  adjourned.  The  deposition  was  read  by  such  attorney, 
who  had  had  no  notice,  and  no  objections  were  made  by  him.  The  witness  subsequently 
died.  Held,  that  the  deposition  would  not  be  excluded  because  it  was  not  taken  pui-suant  to 
the  notice.    Buddicum  v,  Kirk,*3  Cr.,  293. 

§4170.  A  deposition  is  admissible  in  evidence  though  taken  before  one  of  the  defendants 
was  served  with  pi'ocess.    Paniiil  v.  Eliason,*  3  Cr.  C.  C,  358. 

§  4171.  Where  notice  of  the  taking  of  depositions  was  given,  but  not  in  accordance  with  the 
provisions  of  the  judiciary  act,  and  the  opposite  party  attended  and  cross-examined  the  vsrit- 
nesses,  the  deposition  was  admitted  in  evidence.    Dinsmore  v,  Maroney,*  4  Blatch.,  416. 

§  41 72.  Notice  must  be  given  by  the  magistrate  before  whom  a  deposition  is  taken  under  the 
thirtieth  section  of  the  judiciary  act  of  1789.  Notice  by  the  party  is  not  sufficient.  Young  v, 
Davidson,  5  Cr.  C.  C,  515. 

§  4173.  A  deposition  taken  under  a  commission  issued  by  consent,  but  without  interroga- 
tories filed,  and  without  notice  to  the  other  party  of  the  time  and  place  of  taking  it,  cannot  be 
admitted.     Dunlop  v.  Munroo,  1  Cr.  C.  C,  536. 

g  4174.  In  an  action  against  three  persons,  where  only  one  was  taken,  a  deposition  taken 
under  the  act  of  congress,  to  be  used  in  the  cause,  and  naming  the  three  defendants,  was  re- 
jected because  the  defendants  not  ta.ken,  and  living  within  one  himdred  miles,  were  not  noti- 
fied.    Brown  v,  Piatt,"*  2  Cr.  C.  C,  253. 

§  4175.  Notice  of  the  taking  of  a  deposition,  directed  to  the  party,  may  be  served  upon  his 
attorney.     Barrell  v.  Limington,*  4  Cr.  C.  C,  70. 

§  41 76.  Notice  of  the  taking  of  depositions  is  required  in  all  cases  where  there  is  an  attorney 
of  record.    The  Argo,*  2  Gall.,  313. 

§  4177.  Where  there  is  an  attorney  of  the  United  States  residing  within  one  hundred  miles 
of  a  place  where  a  deposition  is  taken,  notice  of  such  taking  must  be  given  to  him  where  the 
depositions  are  to  be  used  in  an  action  in  which  the  United  States  is  a  party.    Ibid, 

§  4178.  Notice  of  the  taking  of  a  deposition  given  to  an  attorney  held  insufiGLcient  under  the 
laws  of  Virginia.    Wheaton  v.  Love,*  1  Cr.  C.  C,  429. 
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§  4179.  A  notice  of  the  taking  of  a  deposition  de  bene  esse  is  sufficient  when  given  to  the 
attorney-at-law  of  the  parties,  where  one  of  the  parties,  a  resident  of  the  town,  was  away 
and  his  house  was  closed.    Leiper  v,  Bickley,*  t  Cr.  C.  C,  29. 

$5  4180.  Under  the  law  of  Virginia  of  1806  an  attorney-at-law  could  not  be  compelled  to 
receive  notice  of  the  taking  of  a  deposition,  but  he  might  consent  to  receive  it  or  waive  it, 
and  after  doing  so  was  not  allowed  to  object  for  want  of  it.    Buddicum  v.  Kirk,*  8  Cr.,  298. 

>:(  4181.  Sections  863,  864  and  865  of  the  Revised  Statutes,  providing  the  manner  of  taking 
depositions,  do  not  require  that  the  notice  shall  assign  a  reason  why  the  deposition  should  be 
taken.    Sage  v,  Tauszky,*  6  Cent.  L.  J.,  7. 

§  4 1 82.  A  notice  of  the  taking  of  depositions  need  not  state  the  reason  for  taking  them. 
Debutts  V.  McCuUoch,*  1  Cr.  C.  C,  286. 

§  4188.  Notice  of  iiling  interrogatories  and  the  time  and  place  of  taking  depositions  may  be 
served  by  delivering  a  copy  to  the  other  party,  or  by  leaving  a  copy  with  a*  member  of  his 
family,  or  by  delivering  a  copy  to  his  counsel  where  he  is  not  a  resident  of  the  district.  Such 
notice  may  be  served  the  same  as  a  subpoena  in  equity.    Merrill  v.  Dawson,  Hemp.,  563. 

§  4184.  A  notice  to  take  depositions  was  held  insufficient,  where  the  person  who  served  it 
testified  that  he  left  it  at  the  lodgings  of  the  other  party,  and  the  latter  testified  that  he  did 
not  receive  it.     Hill  v.  Norvell,  3  McL.,  583. 

§  4185.  A  notice  to  take  depositions  on  a  day  stated,  to  be  adjourned  from  day  to  day,  if 
necessary,  is  a  good  notice.  Knode  v.  Williamson,  17  Wall.,  587  (§g  3482-84). 
.  ^  4180.  That  the  deposition  was  not  taken  on  the  day  named  in  the  notice,  and  witnesses 
who  testified  simply  that  they  knew  nothing  of  the  case  were  examined  for  foiu*  days  to  keep 
the  notice  alive  until  the  real  witness  should  appear,  is  not  a  ground  for  the  suppression  of  the 
deposition,  though  tlie  practice  ought  not  U>  be  encouraged.  Sage  v.  Tauszky,*  6  Cent.  L. 
J.,  7. 

§  4187.  It  cannot  be  objected  to  depositions  that  the  notice  did  not  state  the  names  of  the 
witnesses  whose  depositions  were  to  be  taken,  as  required  by  the  statute,  where  the  attorneys 
of  the  opposite  party  have  indorsed  their  acceptance  on  the  notice,  and  thereby  given  to  the 
party  giving  the  notice  a  right  to  rely  on  its  sufficiency.    Ibid. 

1^  4188.  A  deposition  taken- during  the  session  of  the  court  at  which  the  cause  was  tried,  and 
without  giving  notice  to  the  opposite  party  or  his  counsel,  such  party  having  counsel  at  the 
very  place  where  the  deposition  was  taken,  was  excluded,  where  the  names  of  the  parties  in 
the  suit  were  not  correctly  given  in  the  caption  of  the  deposition,  being  described  as  a  suit 
against  one  where  it  was  a  suit  against  two,  though  the  latter  was  not  served,  and  both  pleaded 
and  defended.    Allen  t?.  Blunt,  2  Woodb.  &  M.,  121. 

^  4189.  It  seems  that  it  is  no  objection  to  the  reading  of  a  deposition  that  the  notice  was 
given  and  the  deposition  taken  during  the  term  of  the  court  at  which  the  cause  was  set  for 
trial ;  or  that  the  Christian  names  of  the  parties  are  not  set  forth  in  the  caption,  the  caption 
and  the  notice  being  entitled  in  the  cause;  or  that  it  is  not  proved,  at  the  time  of  offering  the 
deposition,  that  the  reasons  for  taking  it  still  exist.    Claxton  v,  Adams,*  1  MacArth.,  496. 

^  4100.  A  notice  to  take  depositions  in  the  **  city  '*  of  Guilford  is  not  good  for  a  deposition 
taken  in  the  **  town"  of  Guilford.     Knode  v.  Williamson,  17  Wall..  589  (§,^  8482-84). 

^  4191.  Notice  that  a  deposition  will  be  taken  on  the  morrow  is  not  too  short,  where  all  the 
pai*ties  reside  in  the  town  where  the  deposition  is^to  be  taken  and  the  notice  given.  Atkinson 
v.  Glenn,  4  Cr.  C.  C,  134. 

§  4192.  One  hour's  notice  of  the  taking  of  a  deposition  de  bene  esse,  given  to  an  attorney  in 
the  same  town,  held  reasonable  in  the  absence  of  special  circumstances  showing  it  to  be  un- 
reasonable.   Leiper  v.  Bickley,*  1  Cr.  C.  C,  29. 

§  4193.  A  deposition  taken  by  dedimus  from  the  court,  and  according  to  common  usage,  is 
admissible,  though  but  one  hour^s  notice  of  its  taking  was  given,  and  the  deposition  was  in  the 
handwriting  of  the  counsel  for  the  party  in  whose  behalf  it  was  taken.  Nichols  v.  White,*  1 
Cr.  C  C. ,  oo. 

§  4194.  Depositions  taken  in  this  case,  under  an  order  requiring  notice  to  be  given  to  the  op- 
posite party,  were  objected  to  because  the  notice  was  so  short  that- the  counsel  of  the  opposite 
party  were  not  able  to  see  him  or  confer  together  before  the  time  arrived,  and  to  reach  the 
place  of  taking  them  seasonably.  The  court,  being  satisfied  that  no  unfairness  was  intended 
in  the  notice,  admitted  the  depositions  on  the  condition  that  the  opposite  party  should  be  al- 
lowed to  take  them  over  again  and  cross-examine  the  witnesses  if  he  desired.  Aiken  v.  Bemis, 
8  Woodb.  &  M.,  349. 

%  4195.  Where  the  notice  of  the  taking  of  a  deposition  was  unreasonably  short,  the  depodtion 
was  rejected.  So  a  notice  given  at  noon,  of  the  taking  of  a  deposition  between  four  and  six  of 
the  same  day,  was  held  unreasonable,  there  being  nothing  to  show  the  necessity  of  so  short  a 
notice.    Renner  t;.  Howland,*  2  Cr.  C.  C,  441. 

§  4196.  Notice  to  the  counsel  of  the  other  side,  given  at  Washington  on  the  81st  of  Deoem- 
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ber,  that  a  depoBition  will  be  taken  at  Baltimore  on  the  2d  of  January,  is  not  reasonable  notice. 
Barrel!  u.  Simonton,  3  Cr.  C.  C,  681. 

§  4197.  A  notice  of  the  taking  of  a  deposition  is  insufficient,  where,  in  order  to  attend  at 
the  taking,  the  attorney  would  be  unable  to  be  present  at  the  commencement  of  the  court. 
Bell  V.  Niinmon,*  4  MoL.,  539. 

§4198.  A  notice  to  take  a  deposition  under  the  act  of  1789,  section  30,  dated  the  27th 
of  May,  to  appear  on  the  same  day  in  Alexandria,  between  9  and  2  o'clock,  and  served  by 
leaving  a  copy  with  the  defendant's  wife  at  8:30  A.  M.  of  the  27th,  and  a  copy  offered  to  the 
defendant  on  the  morning  of  the  same  day  at  the  market,  is  not  reasonable,  although  the 
parties  resided  in  Alexandria.    Jamieson  t\  Willis,  1  Cr.  C.  C,  566. 

§4199.  Caption. — The  title  of  the  cause  must  be  stated  in  the  caption  of  a  deposition. 
Centre  r.  Keene,*  2  Cr.  C.  C,  198. 

§  4200.  Depositions  not  specifying  the  parties  between  whom  they  are  taken,  in  the  caption, 
nor  naming  them  as  parties  in  the  body,  cannot  be  revived.  Murray  v.  Marsh,*  2  Hay  w. 
(N.  C. ),  290. 

§  4201.  A  deposition  whose  caption  does  not  state  the  title  of  the  cause  correctly  may  be  ad- 
mitted where  from  the  docket  there  is  no  uncertainty  as  to  the  cause  in  which  it  was  taken. 
Buckingham  v.  Burgess,  3  McL.,  368. 

g  4202.  It  must  appear  from  the  caption  that  the  deposition  is  taken  in  the  cause.  The  omis- 
sion of  the  name  of  one  defendant  is  fatal.    Smith  v,  Coleman,*  2  Cr.  C.  C,  237. 

§  4203.  In  depositions  taken  under  the  judiciary  act  of  1789,  it  is  necessary  to  specify  the 
names  of  all  the  parties  to  the  suit,  in  the  caption  or  in  some  other  part  of  the  deposition. 
Waskern  v.  Diamond,*  Hemp.,  701.  * 

j$  4204.  Where  the  name  of  the  plaintiff  is  correctly  stated  in  tlie  title  of  a  deposition,  the 
fact  that  a  wrong  name  is  used  in  speaking  of  the  plaintiff,  as  such,  wiU  not  render  the  depo- 
sition inadmissible.    Voce  v.  Lawrence,*  4  McL.,  203. 

§  4205.  Where  all  the  parties  have  notice  of  the  taking  of  a  deposition,  and  know  in  what 
case  it  is  taken,  it  is  not  necessary  that  the  names  of  all  the  parties  appear  in  the  caption 
where  it  follows  the  title  of  the  case  as  given  in  the  notice  and  docketed.  Egbert  v.  Citizens' 
Ins.  Co.,*  2  McC,  386.  * 

§  420B.  An  objection  to  the  admission  of  a  deposition  because  the  name  of  one  of  the  de- 
fendants in  the  cause  was  omitted  in  its  caption  was  overruled,  where  his  name  appeared  as 
defendant  in  the  order  of  the  court  appointing  the  commissioner,  in  the  notice  served  on  the 
defendants,  in  the  caption  of  the  interrogatories  which  were  filed,  attached  to,  and  issued 
with,  the  commission,  in  the  commission  which  issued  under  the  authority  of  the  court,  and 
in  the  oath  of  the  commissioner  to  execute  the  same;  and  the  commissioner  stated  in  the  cap- 
tion of  the  deposition  that  it  was  taken  in  pui'suance  of  said  commission  and  interrogatories. 
Merrill  v.  Dawson,  Hemp.,  563. 

§  4207.  It  is  not  necessary  that  the  caption  of  a  deposition  taken  in  San  Francisco,  to  be  used 
in  St.  Louis,  should  state  that  the  two  places  are  more  tlian  one  hundred  miles  apart.  The 
covLYt  knows  that  fact  judicially.    Egbei*t  v.  Citizens'  Ins.  Co.,*  2  McC.,  386. 

§  4208.  Where  the  place  of  taking  a  deposition  is  named  in  the  caption,  the  statute  is  com- 
plied with.    Tooker  v.  Thompson,*  3  McL.,  92. 

§  4209.  An  objection  to  a  deposition  taken  under  the  act  of  congress,  that  the  judge  who 
took  it  had  not  stated  whether  any  notice  was  given  to  the  defendants,  although  he  had  stated 
that  the  place  pf  caption  was  more  than  one  hundred  miles  from  the  place  of  trial,  was  over- 
ruled.   Travers  v.  Bell,  2  Cr.  C.  C,  100. 

§  4210.  Unless  the  caption  of  a  deposition  contains  the  names  of  all  tlie  parties,  the  deposi- 
tion will  be  rejected.    Peyton  r.  Veitch,*  2  Cr.  C.  C,  123. 

§  4211*  Interrogatories. —  Where  evidence  was  obtained  under  a  commission,  the  interroga- 
tories to  which  were  settled  by  the  judge  without  objection,  and  the  evidence  was  directly 
responsive  to  the  interrogatories,  it  was  thought  doubtful  by  the  court  whether  the  evidence 
could  be  objected  to  at  the  hearing.    Star  of  Hope,  2  Saw.,  15. 

§4212.  The  court  may  allow  depositions  to  be  taken  before  a  master  in  cliancery,  after  due 
notice  given,  without  first  filing  interrogatories  and  cross-in teiTogatories,  allowing  each  party 
to  put  such  questions  as  he  may  wish  at  the  t-iking,  where  the  evidence  is  to  be  derived  chiefly 
from  books  and  accounts.    Bussell  v.  McLellan,  3  Woodb.  &  M.,  157. 

§  4213.  Where  a  commission  for  taking  depositions  is  not  joint,  but  ex  parte,  the  other  party 
failing  to  join,  the  party  taking  the  deposition  need  not  cause  all  his  inteiTQgatories  to  be 
propounded  to  the  witness,  provided  the  last  interrogatory  is  put.  Merrill  v,  Dawson,  Hemp., 
663. 

g  4214.  Each  interrogatory  in  a  deposition  should  be  answered,  at  least  in  substanoe.  And 
not  io  have  examined  the  witness  to  each  is  fatal  to  the  commission.    Ketland  v.  Bissett,  1 

Wash.,  144. 
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§  4215.  If  the  general  interrogatory  is  not  answered  it  is  fatal  to  the  whole  deposition.  AH 
the  interrogatories  must  be  substantially  answered.    Dodge  v.  Israel,*  4  Wash.,  823. 

g  4216.  The  objection  to  a  deposition,  that  no  answer  was  given  to  or  notice  taken  of  the  gen- 
eral interrogatory,  is  a  good  objection.    Bichardson  r.  Golden,*  3  Wash.,  109. 

§4217.  While  it  is  a  rule  of  law  that  all  the  interrogatories  accompanying  a  commission 
must  be  put  to  a  witness,  yet  if  the  answer  to  the  interrogatory  which  was  not  put  by  the  com- 
missioners would  not  have  been  legal  evidence,  the  answers  to  the  remaining  interrogatories 
may  be  read.    Bell  v.  Davidson,*  3  Wash.,  828. 

§  4!!  18.  If  the  interrogatories  be  substantially  put,  although  not  in  the  precise  form  in  which 
they  are  propounded  by  the  parties,  and  if  it  ap,)ear  that  they  have  been  answered  by  the  wit- 
ness, it  is  sufficient.  But  if  they  are  not  all  put  or  answered,  the  deposition  cannot  be  read. 
Winthrop  v.  Union  Insurance  Co.,  2  Wash.,  7. 

g  4219.  It  is  sufficient  if  interrogatories  are  substantially,  though  not  formally,  answered, 
where  the  deposition  is  taken  under  a  commission ;  and  the  same  rule  applies  where  it  is  taken 
under  letters  rogatory.    Nelson  v.  United  States,  Pet.  C.  C,  235. 

§  4220.  An  oral  examination  before  an  examiner,  without  a  waiver  of  written  interroga- 
tories, is  irregular ;  but  a  party  who  has  notice  that  the  examination  would  be  taken  orally,  or 
has  been  taken,  and  acquiesces,  is  held  to  waive  his  objections,  especially  after  the  lapse  of  a 
year.    Van  Hook  i\  Pendleton,*  2  Blatch.,  93. 

^  4221.  Wliere  a  deposition  was  taken  on  the  plaintifiTs  direct  interrogatories  only,  and  tlio 
cross-interrogatories  of  the  defendant  were  omitted,  though  the  omission  was  the  fault  of  the 
commissioner  nominated  by  defendant,  yet  as  such  commissioner  was  in  no  sense  defendant's 
agent,  but^an  officer  of  the  court,  the  deposition  was  rejected. .   Qilpins  v.  Consequa,*  Pet.  O. 

^  4222.  If  a  deposition  is  taken  upon  the  direct  interrogatories  of  the  plaintiff,  but  the  cross- 
iaterrogatories  are  not  put  to  the  witness,  it  cannot  be  read.  Gilpin  v.  Consequa,  3  Wash., 
184. 

g  4228.  In  the  direct  examination  of  a  deponent,  an  interrogatory  and  the  answer  to  it  were 
objected  to  at  the  time  of  taking  the  deposition,  and  the  objection,  being  insisted  upon  at  the 
trial,  was  sustained,  and  the  interrogatory  and  the  answer  were  ruled  out.  It  was  held  that 
the  answers  to  tlio  cross-interrogatories  were  admissible,  not  purporting  on  their  face  to  have 
been  asked  in  consequence  of  the  direct  interrogatory  or  the  answer  to  it,  and  not  being  de- 
pendent upon  it,  or  drawn  in  a  form  which  would  exclude  them  from  the  deposition  on  its  sup- 
pression.   Alsop  t\  Commercial  Insurance  Co.,  1  Sumn.,  451. 

g  4224.  Refusal  of  witness  to  answer. —  Motion  for  an  attachment  against  a  witness  for  re- 
fusing to  answer  a  question  put  to  him  on  his  examination  de  bene  esse^  before  a  commL«sioner» 
on  a  9ubp(Biia  duces  tecum,  as  a  witness  in  a  case  pending  in  another  district.  Held,  that  it 
must  be  made  to  appear  that  the  commissioner  had  jurisdiction  in  the  matter,  and  that  the 
witness  resided  >1norc^  than  ono  hundred  miles  from  the  place  of  trial ;  also,  that  the  witness 
was  called  to  testify  to  facts  material  and  relevant  to  the  issue  in  the  case.  It  is  also  a  vital 
objection,  that  the  8ubpc&na  was  issued  without  any  preliminary  evidence  showing  the  case  to 
be  one  in  which  an  examination  de  bene  esae  could  bo  lawfully  had.  Ex  parte  Peck,*  3  Blatch. , 
113. 

§  4225.  Examination  of  witnesses.— Where  notice  is  given  that  a  deposition  will  be  taken 
between  certain  hours,  the  examination  need  not  be  kept  open  till  the  last  hour.  House  r. 
Cash.*2Cr.  C.  C,  73. 

i;^  422<>.  On  the  taking  of  depositions  under  a  notice  in  pursuance  of  a  state  statute,  the 
plaintilTs  counsel  left  before  the  last  witness  was  examined,  with  the  understanding  tliat  the 
witness  would  only  be  examined  on  the  same  points  on  which  the  other  witnesses  testified ;  but 
the  examination  was  on  other  points.  The  court  held  that  the  deposition  could  be  read  only  as 
taken  by  consent,  and  that  the  latter  part  of  it  could  not  be  read  except  by  consent  of  the 
parties.    Henokley  r.  Hendrickson,  5  McL.,  170. 

^4227.  Cross-examination. —  A  continuance  was  granted  where  the  defendant  had  no 
opportunity  to  cross-examine  a  witness  whose  deposition  was  taken  under  the  act  of*  congress. 
Dade  r.  Young,  1  Cr.  C.  C.  123. 

§  422S.  Where  parties  had  notice  of  the  time  and  place  of  taking  depositions,  and  failed  to 
attend,  the  court  refuscil  to  stay  the  proceedings  to  enable  them  to  cross-examine  the  wit- 
nesses.   Van  Hook  r.  Pendleton,*  2  Blatch.,  94. 

§  4229.  That  the  cross-interrogatories  were  not  put  to  each  witness  after  he  had  answered 
the  direct  interrogatories,  but  were  put  after  the  direct  ones  had  been  answered  by  all  the 
witnesses,  is  not  ground  for  the  exclusion  of  the  depositions.  Gilpin  v,  Consequa,  3  Wash., 
184. 

g  4280.  A  deposition  will  not  be  received  in  evidence  unless  the  party  against  whom  it  is 
offered  was  either  present  at  the  examination,  or  at  least  had  an  opportunity  of  being  so  and 
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croes-examining  the  witness.  But  where  the  counsel  of  the  party  were  present  at  the  examina- 
tion, which  continued  several  days,  he  cannot  object  because  his  counsel  were  absent  on  one 
of  the  days  to  which  the  examination  was  adjourned,  they  having  notice  of  the  adjournment. 
Newton  v.  Brown.*  1  Utah  T'y,  287. 

§  4281.  Cross-examination  of  the  witness  by  the  opposite  party  is  a  waiver  of  the  objection 
that  the  deposition  is  iiTegular,  because  taken  after  the  cause  was  set  down  for  heanng«  and 
without  any  order  of  court  for  the  purpose.  Mechanics*  Bank  of  Alexandria  tJ.  Seton,  1  Pet., 
299. 

§  4233.  Where  a  deposition  has  been  taken  de  bene  esse,  pursuant  to  the  thirtieth  section  of 
the  judiciary  act  of  September  24,  1789,  and  the  deponent  has  been  cross-examined  by  the  op- 
posite party,  the  latter  cannot  claim  the  right  to  read  the  cross-examination  in  evidence,  and 
at  the  same  time  object  to  the  direct  examination  for  incompetency  of  the  witness.  The  Brig 
Osceola,  01c. ,  450. 

§  4288.  The  cross-examination  of  a  witness,  when  his  deposition  is  taken  de  bene  esse  under 
the  provisions  of  the  thirtieth  section  of  the  judiciary  act,  does  not  preclude  the  party  from 
objecting  to  the  deposition  at  the  trial  for  interest  in  the  witness,  if  such  interest  was  not 
known  to  him  when  he  cross-examined  the  witness.  United  States  17.  One  Case  of  Hair  Pen- 
cils, 1  Paine,  400. 

§  4284.  Oatb. — Whether  a  person  is  sworn  before  or  after  a  deposition  is  reduced  to  writing 
is  immaterial.    Tooker  v.  Thompson,*  8  McL.,  98. 

§  4235.  Where  the  order  for  the  taking  of  a  deposition  provided  that  it  be  taken  on  the  13th 
of  the  month,  and  it  appeared  that  the  oath  was  not  administered  till  the  17th,  it  was  held 
that  this  did  not  affect  the  taking  of  the  deposition,  and  constituted  no  objection  to  its  admis- 
sion.   Voce  V.  Lawrence,*  4  McL.,  203. 

§  4230.  In  taking  depositions  de  bene  esse,  under  section  864,  Revised  Statutes,  the  statute 
must  be  strictly  pursued ;  the  witness  must  be  carefully  examined,  and  must  be  sworn  to  tell 
the  whole  truth  respecting  the  subject-matter  of  the  controversy,  and  not  merely  the  whole 
truth  touching  the  interrogatories  propounded.  Wilson  Sewing  Machine  Co.  v.  Jackson,*  1 
Hughes,  295. 

§  4287.  Under  the  thirtieth  section  of  the  judiciary  act  of  1789,  a  deposition  is  inadmissible 
which  shows  that  the  witnesses  were  sworn  to  testify  to  the  truth,  instead  of  the  **  whole 
truth,"  or  that  it  was  reduced  to  writing  by  one  of  several  witnesses,  or  where  it  fails  to  state 
that  the  depositions  were  reduced  to  writing  in  the  presence  of  the  magistrate.  Rainer  i;. 
Haynes,*  Hemp.,  689. 

§  4238.  When  both  parties  join  in  a  commission  to  take  testimony,  and  nothing  appears 
from  which  the  court  can  infer  that  the  proper  oath  was  not  administered  to  witnesses,  the 
depositions  will  not  be  ruled  out  because  the  commissioners  did  not  set  out  in  their  return  that 
the  witnesses  were  required  to  testify  all  their  knowledge  and  remembrance  of  anything  that 
related  to  the  cause.    Keene  i".  Meade,*  8  Pet. ,  1. 

§  4239.  Where  the  magistrate  ceitified  that  the  witness  was  carefully  ex9mined,  cautioned' 
and  sworn  to  testify  the  truth  concerning  all  matters  touching  which  he  should  be  questioned, 
the  deposition  was  rejeoted,  notwithstanding  one  interrogatory  was,  **  If  you  know  anything 
further,  material  to  planitiff  or  defendant  in  the  dause,  mention  it,  and  conceal  notliing." 
Garrett  v.  Woodward,*  2  Cr.  C.  C,  190. 

g  4240.  Certificate  —  As  to  oath  and  residence  of  witnesses;  redaction  to  writing;  signing, 
etc. —  The  act  of  congress  relating  to  depositions  taken  without  notice  must  be  strictly  con- 
strued. So  where  the  magistrate  failed  to  certify  that  the  deposition  remained  in  his  hands 
from  the  time  it  was  taken  till  it  was  sealed  and  directed  to  the  clerk  of  the  court,  the  deposi- 
tion was  rejected.     Shankwicker  v.  Reading,*  4  McL.,  240. 

g  4241.  An  ex  parte  deposition,  taken  under  the  act  of  congress,  is  inadmissible  imless  it 
appears  from  the  certificate  of  the  officer  taking  it  that  the  witness  was  cautioned  as  well  as 
sworn.     Luther  v.  Schooner  Merritt  Hunt,*  1  Newb.,  4. 

g  4242.  It  must  affirmatively  appear  on  the  certificate  of  the  officer  taking  an  ex  parte  depo- 
sition that  the  cause  specified  in  the  act  of  congiess  authorizing  the  taking  of  such  depositions 
actually  existed.  So  where  the  officer  certified,  **  and  I  certify  that  the  reason  for  taking  such 
deposition  is,  and  the  fact  is,  that  the  said  witness  in  the  city  of  New  York,  more  than  one 
hundred  miles,"  etc.,  it  was  held  that  the  deposition  must  be  suppressed,  as  it  did  not  appear 
that  the  witness  resided  in  New  York.    Dunkle  v.  Worcester,*  5  Biss.,  102. 

g  4248.  The  certificate  of  an  officer  taking  a  deposition  is  prima  facie  evidence  of  his  right 
to  take  it.    Jasper  v.  Porter,*  2  McL.,  579. 

g  4244.  It  is  not  necessary  that  a  magistrate  who  takes  a  deposition  under  the  act  of  congress 
certify  that  he  is  not  counsel  for  either  of  the  parties.    Peyton  v,  Veitch,*  2  Cr.  C.  C,  123. 

g  424o.  If  it  appears  upon  the  face  of  a  deposition,  taken  under  the  provisions  of  section  80 
of  the  judiciary  act,  that  the  person  before  whom  it  was  taken  was  an  officer  authorized  by  that 
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act  to  take  depositions,  it  is  sufficient  as  to  the  power  of  the  officer,  in  the  first  instance.  Bug- 
gies V.  Bucknor,  1  Paine,  3o8. 

§  4246.  The  certificate  of  the  per^n  named  in  the  act  of  congress  as  having  authority  to 
take  depositions  is  received  prima  faciei  without  furtlier  proof  of  his  authority.  Thus,  if  a 
deposition  is  certified  by  a  person  as  mayor,  the  court  will  presume  that  he  is  mayor,  until  the 
contrary  is  shown.  That  it  is  not  certified  under  his  seal  is  no  objection,  since  he  may  have 
no  seal.    Price  v.  Morris,  5  McL.,  4. 

g  4247.  Where  an  officer  has  a  seal,  he  must  use  it  in  certifying  a  deposition ;  but  it  seems 
that  his  authority  may  be  otherwise  proved.    Paul  v,  Lowry,*  2  Cr.  C.  C,  628. 

§  4248.  It  is  immaterial  in  whose  handwriting  depositions  are.  It  is  no  objection  to  the 
reading  of  depositions  that  the  commissioners  have  not  certified  in  whose  handwriting  they 
are.    Keene  v.  Meade,*  8  Pet.,  1. 

§  4249.  Persons  skilled  in  the  comparison  of  handwriting  will  not  bo  permitted  to  be  exam- 
ined to  prove  that  the  body  of  the  certificate  of  the  magistrate  to  a  deposition  is  not  in  his 
handwriting.     Elliot  v.  Hay  man,  2  Cr.  0.  C,  678. 

§  4250.  When  a  deposition  has  been  taken  under  a  commission,  it  must  appear  that  the  com- 
missioner took  the  oath  annexed  to  the  commission.    Prevail  v.  Bache,  5  Cr.  C.  C,  463. 

§  4251.  It  cannot  be  objected  to  a  deposition  that  it  does  not  appear  that  the  commissioner 
before  whom  it  was  taken  was  sworn.  The  official  acts  of  a  United  States  commissioner  are 
prima  facie  valid.    Hoyt  r.  Hammekin,  14  How.,  346. 

§  4252.  The  certificate  of  the  commissioners  taking  a  deposition  that  they  have  taken  the 
oath  required  by  the  commission  is  sufficient  evidence  of  that  fact.  Winter  v.  Simonton,  8  Cr. 
C.  C,  104. 

§  4253.  The  statutory  form  of  oath  in  use  at  the  place  where  the  witness  is  sworn  is  the 
form  to  be  used  under  section  864,  unless  the  witness  expresses  conscientious  scruples  respect- 
ing that  form,  in  which  case  an  oath  which  he  regards  as  binding  may  be  administered,  and 
the  notary  must  state  in  his  certificate  the  reason  for  varying  from  the  customary  form.  Wil- 
son Sewing  Machine  Co.  v,  Jackson,*  1  Hughes,  295. 

%  4254.  Where  a  deposition  is  taken  upon  the  solemn  affirmation  of  the  witness,  the  certifi- 
cate of  the  magistrate  is  sufficient  evidence  that  the  witness  was  conscientiously  scrupulous  of 
taking  an  oath.    Elliot  v,  Hayman,  2  Cr.  C.  C,  678. 

§  42255.  It  is  no  objection  to  the  admission  of  a  deposition  that  the  magistrate  does  not  cer- 
tify that  he  '* cautioned'*  the  witness,  when  he  returns  that  the  witnesses  were  duly  ''exam- 
ined and  solemnly  affirmed."    Brown  v.  Piatt,*  2  Cr.  C.  C,  253. 

§  4256.  Where  the  judge,  who  took  a  deposition,  certifies  that  ''the  said  witness,  being  of 
full  age,  and  being  carefully  examined,  and  cautioned,  and  swoi*n  to  speak  the  whole  truth, 
says  in  manner  and  form  following,"  etc.,  it  is  to  be  understood  that  the  deponent  was  by  him 
(the  judge)  examined  and  cautioned,  etc.    Edmondson  r.  Barrell,  2  Cr.  C.  C,  228. 

§  4257.  Neither  section  866,  Revised  Statutes  of  United  States,  nor  title  7  of  the  Civil  Code  of 
Oregon,  applies  to  a  deposition  taken  on  a  dedimus,  to  be  used  in  a  federal  court  in  that  state, 
and  it  is  not  necessary,  in  case  of  a  deposition  so  taken,  that  the  witness  should  be  cautioned, 
or  that  the  return  should  show  anything  more  than  that  the  witness  was  duly  sworn  or  exam- 
ined upon  his  oath  duly  administered  in  answer  to  the  interrogatories  annexed  to  the  commis- 
sion; and  in  such  case  it  seems  that  an  affirmation  is  equivalent  to  an  oath.  Jones  v.  Oregon 
Cent.  R'y  Co.,*  8  Saw.,  523. 

§§  4258.  A  deposition  rejected  because  the  judge  did  not  certify  that  the  witness  was  cau- 
tioned and  sworn  to  testify  the  whole  truth,  nor  whether  the  adverse  party  was  notified,  nor 
the  precise  place  of  caption.  Pentleton  v,  Forbes,*  1  Cr.  C.  C,  507;  Jones  r.  Knowles,*  1  Cr. 
C  C«  o3o. 

g  4259.  In  case  of  a  deposition  taken  under  the  act  of  congress,  it  is  not  necessary  for  the 
magistrate's  certificate  to  show  that  he  cautioned  the  witness  when  he  certifies  that  "  he  was 
sworn  in  pursuance  of  the  act."    Moore  v.  Nelson,*  8  McL.,  883. 

g  4260.  The  magistrate's  certificate  must  state  the  reasons  for  taking  a  deposition.  Wood- 
wiurd  V.  Hall,*  2  Cr.  C.  C,  235. 

§  4261.  It  is  fatal  to  a  deposition  that  the  officer  who  took  it  does  not,  in  his  certifioat* . 
assign  any  reason  for  taking  it,  provided  the  other  party  has  not  waived  his  right  to  raise  the 
objection.    Sage  v.  Tauszky,*  6  Cent.  L.  J.,  7. 

g  4262.  Where  the  certificate  of  the  magistrate,  taking  a  deposition,  specifies  a  cause  which 
is  insufficient,  the  deposition  will  not  be  rec^eived ;  nor  will  a  party  be  allowed  to  vary  the 
magistrate's  return  by  showing  by  parol  a  different  cause  from  that  specified.  Wheaton  v. 
Love,*  I  Cr.  C.  C,  451. 

g  4263.  The  magistrate  is  not  required  to  state  the  reason  why  notice  was  not  given,,  and,  if 
he  does,  it  is  not  conclusive.    Smith  v.  Coleman,*  2  Cr.  G.  C,  237. 

^  4264.  As  the  certificate  of  the  notary  stated  the  existence  of  facts  which,  under  the  act  of 
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1789^  made  it  unnecessary  to  give  any  notice,  it  was  not  necessary  that  the  certificate  of  the 
notary  should  state  that  those  facts  were  the  reason  why  no  notice  was  given.  Dinsmore  v. 
Maroney,*  4  Blatch*.,  416. 

§  4365.  The  magistrate  need  not  certify  that  the  witness  signed  the  deposition  in  his  presence. 
Centre  V;  Keene,*  2  Cr.  C.  C,  198. 

§  4266.  A  deposition  taken  under  the  act  of  congress  of  1789  was  rejected  because  the  magis- 
trate certified  that  the  form  (not  **  the  same,"  as  the  act  reads)  was  reduced  to  writing  by  him 
and  signed  by  the  witness.    Thorpe  v.  Simmons,  2  Cr.  C.  C,  195. 

§42267.  It  was  objected  to  the  admission  of  a  deposition  that  the  certificate  of  the  magis- 
trate before  whom  it  was  taken  did  not  state  that  it  was  signed  by  the  witness.  The  certifi- 
cate stated  that  the  deposition  was  taken  before  the  magistrate  and  reduced  to  writing  by  him. 
The  court  held  that  the  whole  was  therefore  done  in  the  magistrate's  presence,  and  inasmuch 
as  there  could  be  no  deposition  till  it  was  signed,  it  must  have  been  signed  by  the  witness. 
Voce  r.  Lawrence,*  4  McL.,  203. 

g  4268.  It  is  not  necessary  that  it  should  appear  in  a  deposition  taken  under  the  act  of  con- 
gress, or  in  the  certificate,  that  the  witness  is  not  a  resident  of  the  place  of  trial ;  tills  may  be 
made  to  appear  on  the  trial  of  the  cause.    Sage  v,  Tauszky,*  6  Cent.  L.  J.,  7. 

g  4269.  The  certificate  of  the  person  taking  a  deposition  that  the  witnesses  live  more  than 
one  hundred  miles  from  the  place  of  holding  the  court,  and  that  the  opposite  party  has  no 
agent  known  to  the  commissioner  residing  within  one  hundred  miles  of  the  place  of  taking 
the  depositions,  is,  as  to  these  particulars,  in  proper  form.    Tooker  v.  Thompson,*  3  McL.,  92. 

§  4270.  It  was  held  sufficient  for  the  magistrate  who  took  the  depositions  to  certify  that  it 
appeared  to  him  that  the  adverse  party  lived  more  than  one  hundred  miles  from  the  place  of 
taking  the  depositions.    Banks  v.  Miller,*  1  Cr.  C.  C,  543. 

§  4271.  The  certificate  of  the  magistrate,  before  whom  a  deposition  is  taken  under  the  act 
of  congress,  that  the  witness  lives  more  than  one  hundred  miles  from  the  place  of  trial,  is 
prima  fade  evidence  of  the  fact.    Patapsoo  Insurance  Co.  r.  Southgate,  5  Pet.,  604. 

g  4272.  Where  a  deposition  is  taken  according  to  the  acts  of  congress,  more  than  one  hundred 
miles  from  the  place  of  trial,  no  notice  is  required.  And  the  certificate  of  the  magistrate  who 
took  the  deposition,  that  the  witness  hves  more  than  one  hundred  miles  from  the  place  of  trial, 
is  competent  evidence  to  establish  that  fact.    Merrill  v,  Dawson,  Hemp.,  563. 

g  4278.  Where  the  judge  who  takes  a  deposition  does  not  certify  that  it  was  reduced  to  writ- 
ing in  his  presence,  as  required  by  the  thirtieth  section  of  the  judiciary  act  of  1789,  the  deposi- 
tion will  be  rejected.    Edmondson  v,  Barrell,  2  Cr.  C.  C,  228. 

g  4274.  That  the  magistrate  does  not  certify  that  he  reduced  the  testimony  to  writing,  or 
that  it  was  done  by  the  witness  in  his  presence,  is  fatal  to  a  deposition  taken  under  the 
thirtieth  section  of  the  judiciary  act.    Cook  v.  Burnley,  11  Wall.,  659. 

g  4275.  A  deposition  taken  under  section  80  of  the  judicial  act  of  -1789  cannot  be  read  in  evi- 
dence, unless  the  judge  certifies  that  it  was  reduced  to  writing,  either  by  himself,  or  by  the 
witness  in  his  presence.    Pettibone  v.  Derringer,*  4  Wash.,  215. 

g  4276.  A  deposition  taken  under  the  act  of  congress  of  September  4, 1789,  is  not  admissible 
in  evidence,  if  it  is  not  positively  shown  by  the  certificate  thereto,  or  by  other  evidence,  that  it 
was  reduced  to  writing  in  the  presence  of  the  magistrate.  This  fact  cannot  be  presumed  from 
the  certificate,  where  every  word  in  the  certificate  may  be  true,  and  yet  the  deposition  may  not 
have  been  reduced  to  writing  in  the  magistrate's  presence.    Bell  v.  Morrison,  1  Pet.,  351. 

g  4277.  When  the  magistrate  certified  that  the  deposition  was  writteh  in  ]|is  presence,  with- 
out stating  by  whom,  and  it  appeared  that  the  substance  of  it  was  copied  by  the  deponent  from 
a  paper  which  he  had  written  several  days  previously,  the  deposition  was  rejected.  United 
States  V.  Smith,*  4  Day  (Conn.),  126. 

g  4278.  The  magistrate  need  not  certify  that  the  deposition  was  reduced  to  writing  by  him 
in  the  presence  of  the  witness ;  that  a  deposition  was  written  by  the  witness  in  presence  of 
the  magistrate  may  be  proved  by  evidence  aliunde.    Vasse  v.  Smith,*  2  Cr.  C.  C,  81. 

g  4279.  And  the  certificate  of  the  magistrate  is  sufficient  to  prove  his  authority.    IfncL 

g  4280.  A  deposition  taken  under  the  act  of  congress  will  not  be  rejected  because  the  notice 
to  the  opposite  party  to  attend  at  the  time  and  place  of  caption  did  not  require  him  "  to  put 
interrogatories  if  he  should  think  fit ; "  nor  because  the  certificate  of  the  caption  aocidentsilly 
omits  a  word ;  nor  because  the  magistrate  has  not  certified  that  the  witness  was  sworn  to  tes- 
tify the  whole  truth  **  in  the  matter  in  controversy;*'  nor  because  he  has  not  citified  that 
that  part  of  the  testimony  of  the  witness  which  was  reduced  to  writing  by  the  witness  him- 
self, was  so  reduced  in  the  presence  of  the  magistrate,  it  being  certified  that  the  testimony  was 
reduced  to  writing  by  the  witness  and  the  magistrate.    Bussard  v.  Catalino,  2  Cr.  C.  C,  421. 

g  4281.  It  was  objected  to  the  admission  of  a  deposition  taken  under  a  oommission  that  the 
return  did  not  show  (1)  tftat  the  magistrate  himself  examined  the  defendant;  (2)  that  he  in- 
duced, or  caused  to  be  reduced,  to  wi-iting  the  deponent's  answer;  and  (3)  that  he  reduced,  or 
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caused  to  be  reduced,  to  writing  the  answers  of  the  deponent  in  his  presence.  In  answer  to 
the  firftt  objection  the  statement  of  the  return  that  '*  an  examination  on  oath  of  the  deponent 
was  had  and  taken  before  me"  was  held  sufficient.  .Interrogatories  and  cross-interrogatoriet 
accompanied  the  commission,  and  the  return  stated  that  "the  following  are  the  answers''  of 
the  deponent  to  the  several  interrogatories  and  cross-interrogatories  thereto  annexed,  and  also 
stated  in  conclusion  that  *'  the  signatures  of  the  deponent  affixed  to  this  deposition  are  in  his 
handwriting  and  made  in  my  presence."  The  magistrate  having  been  directed  to  permit  no 
person  other  than  the  clerk  to  be  present  during  the  examination,  except  the  deponent  him- 
self, and  it  not  appearing  that  any  clerk  had  been  appointed,  it  was  held  to  be  presumed  that 
no  other  person  except  the  magistrate  and  the  deponent  was  present  at  the  examination,  and 
also  to  be  further  presumed  that  the  answers  were  reduced  to  writing  by  either  the  one  or  the 
other,  it  being  sufficient  in  either  case.  This  was  held  to  be  an  answer  to  the  second  objection. 
The  fact  that  the  return  stated  that  the  signatures  affixed  to  the  deposition  were  in  the  hand- 
writing of  the  deponent,  and  that  they  were  made  in  the  presence  of  the  magistrate,  was  held 
to  be  an  answer  to  the  third  objection.    Stock  well  v.  United  States,  8  Cliff.,  284. 

§  4283.  It  Is  no  objection  to  the  reading  of  a  deposition  that  the  caption  does  not  state  in 
which  county  in  the  District  of  Columbia  the  cause  is  pending ;  nor  that  the  name  of  the  de- 
fendant is  misspelled ;  nor  that  the  deposition  is  not  certified  by  the  magistrate  to  have  been 
written  in  the  presence  of  the  witness,  nor  to  have  been  signed  by  the  witness  in  the  presence 
of  the  magistrate.    Van  Ness  v,  Heineke,  2  Cr.  C.  C,  259. 

g  4283.  A  deposition  is  admissible  in  evidence  notwithstanding  the  fact  that  the  oommia- 
sioners  taking  it  have  not  certified  that  it  was  taken  down  by  them  or  their  clerk  or  by  the 
witness.    Meade  v,  Keane,*  8  Cr.  C.  C,  51. 

g  4284.  An  objection  to  a  deposition  that  the  mayor,  before  whom  it  was  taken,  did  not  cer^ 
tify  that  the  parties  were  not  present,  was  overruled,  where  he  had  certified  that  the  defendant 
was  not  present.    Curtis  v.  Central  Railway,  6  McLk,  401. 

§  4285,  Where  a  deposition  came  through  the  mail  addressed  to  the  clerk  of  the  court  im 
which  it  was  to  be  used,  marked  with  the  style  of  the  case,  and  with  the  usual  indorsementa 
across  the  seal,  it  was  held  immaterial  that  the  officer  before  whom  it  was  taken  failed  to  certify 
that  he  delivered  it. to  the  court,  or  sealed  it  up  and  deposited  it  in  the  postoffice.  Egbert  n. 
Citizens'  Ins.  Co.,*  2  McC.,  886. 

g  42 S6.  When  commissioners  to  take  testimony  certify  that  they  had  administered  the  oatb 
annexed  to  the  commission  to  James  M*Cann,  the  clerk  they  were  going  to  employ,  it  was  held 
that  the  objection  that  they  had  not  certified  that  they  had  employed  a  clerk  was  not  well 
taken.    Keene  v.  Meade,*  8  Pet.,  1. 

§  4287.  The  oomroission  under  which  a  deposition  was  taken  named  the  plaintiff  R.  M.  M. 
instead  of  R.  W.  M.,  but  the  commissioners  certified  that  the  deposition  was  taken  in  the  case 
wherein  R.  W.  M.  was  plaintiff;  held,  that  the  deposition  was  admissible  and  that  the  error 
was  a  clerical  one  only.    Meade  v,  Keane,*  8  Cr.  C.  C,  51. 

§  4288.  Di recti ng.~  It  is  no  objection  that  a  deposition  has  been  inclosed  in  an  envelope  di- 
rected to  the  chief  judge  of  the  court,  when  by  the  commission  the  commissioner  was  directed 
to  *'  send  the  same  to  the  judges."    Prevail  v,  Bache,  5  Cr.  C.  C,  463. 

g  4289.  Objection  that  the  deposition  was  directed  to  the  judges  of  the  court,  and  not  to  the 
court ;  and  that  it  did  not  appear  that  it  was  sealed  up  by  the  judge  who  took  it,  the  envelope 
being  sealed  with  two  seals,  and  the  name  of  the  judge  written  over  each.  Objections  over- 
ruled.   Thorp  V.  Orr,*  2  Cr.  C.  C,  835. 

§4290.  Retnrning,— The  act  of  congress  as  to  depositions  de  bene  esse  requires  that  the 
deposition  be  retained  by  the  magistrate  taking  it  until  he  deliver  the  same  with  his  own  )iand8 
into  the  court  for  which  it  is  taken,  or  be  by  him  sealed  up  and  directed  to  such  court.  Where 
this  part  of  the  act  had  not  been  observed,  it  was  held  that  the  deposition  could  not  be  read. 
Jonee  r.  Neale,*  1  Hughes,  268. 

g  4291.  It  is  no  objection  to  a  deposition,  duly  taken  and  certified,  that  it  was  returned  into 
court  by  the  plaintiff  on  whose  behalf  it  was  taken,  on  the  second  day  of  the  term  several 
months  after  it  was  taken  —  there  being  no  rule  of  law  limiting  the  time  for  return  of  a  depo- 
sition into  court  or  directmg  by  whom  it  shall  be  delivered.  Doty  v.  Strong,*  1  Bum.  (Wis.), 
158. 

§  4292.  Opening. —  A  deposition  opened  out  of  court  without  consent  of  the  parties  will  not 
be  received  in  evidence,  and  when  opened  by  consent,  an  indorsement  to  that  effect  should  be 
indorsed  on  the  deposition  by  the  clerk*    The  Roscius,*  1  Brown,  442. 

§  4298.  Under  chapter  20,  section  SO  of  the  judiciary  act  of  1789,  a  deposition  not  opened  in 
open  court  is  inadmissible  in  evidence.    Beale  v.  Thompson,*  8  Cr.,  70. 

§  4294.  A  commission  to  take  depositions  was  returned  executed,  and  was  set  aside  on  mo- 
tion, having  been  opened  by  govemm«it  officers  before  coming  to  the  hands  of  the  derk. 
United  States  v.  Price,*  2  Wash.,  856. 
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§  4S95.  Depositions  de  bene  esse,  under  section  865  of  the  Revised  Statutes,  may*  on  mo- 
tion, be  opened  and  filed  in  open  court  in  the  presence  of  the  parties  or  their  attorneys  before 
the  trial.     United  States  v.  TUden,*  10  Ben.,  170. 

§  4200.  Filed  after  the  trial.—  On  the  appeal  of  a  case  to  the  supreme  court,  the  record  of 
the  circuit  court  contained  the  deposition  of  Thomas  Oldham,  with  a  certificate  of  the  clerk 
annexed  to  it,  in  these  words:  **N.  B.  The  deposition  of  Thomas  Oldham  was  filed  after  the 
trial  of  the  case,  by  order  of  the  court."  HeW,  that  the  deposition  formed  no  part  of  the  cause 
in  tlie  circuit  court,  and  is  liable  to  every  exception  which  could  be  made  to  it,  if  it  was  not 
found  in  the  circuit  court  record,  and  was  now  offered  for  the  first  time  to  the  supreme  court. 
The  Samuel,*  1  Wheat.,  9. 

§4297.  Objections.— The  objection  to  the  admissibility  of  a  deposition  as  evidence  in  a 
cause  should  be  made  by  motion  to  suppress  it  before  going  to  trial.  If  not  objected  to  until 
offered  to  be  read  at  the  trial,  the  objection  comes  too  late.  Claxton  v.  Adams,*  1  MacArth., 
496. 

g  4298.  An  objection  to  a  deposition  should  be  made  before  the  trial,  by  motion  to  suppress 
it.    At  the  trial  it  is  too  late.    Blackburn  v.  Crawfords,  3  Wall.,  175. 

§  4299.  A  deposition  cannot  be  objected  to  on  a  new  trial  for  want  of  formality,  where  all 
objections  to  it  were  waived  at  the  former  trial.    Edmondson  v.  Barrell,  2  Cr.  C.  C,  228. 

g  4800.  Although  a  motion  was  made  before  the  trial  to  suppress  a  deposition  and  exception 
taken,  yet  if  it  was  offered  at  the  trial,  and  read  without  objection  and  without  exception,  it 
cannot  be  objected  to  in  the  supreme  court.    Ray  v.  Smith,  17  Wall.,  411. 

§  4301.  Objection  made  at  the  trial  to  the  reading  of  a  deposition  will  not  be  sustained  when 
there  was  full  time  and  opportunity  to  move  for  a  suppression  of  the  deposition,  or  a  re-exam- 
ination of  the  witness,  before  the  trial.    Winans  v.  New  York  &  Erie  R.  Co.,*  21  How.,  88. 

§  4802.  Where  a  deposition  is  taken  under  a  commission,  all  objections  of  a  formal  charac- 
ter, and  such  as  might  have  been  obviated  if  urged  on  the  examination  of  the  witness,  must 
be  raised  at  such  examination,  or  upon  motion  to  suppress  the  deposition.  So,  if  a  copy  of  a 
bill  of  lading  is  annexed  to  a  deposition,  it  is  too  late  at  the  trial  to  object  to  the  admission  of 
the  copy  without  producing  the  original  or  showing  its  loss.  York  Company  v.  Central  Rail- 
road. 8  WaU.,  107. 

g  4808.  Objections  to  a  deposition  which  relate  to  defects  and  irregularities  which  might  be 
obviated  on  retaking  it  come  too  late  if  not  made  when  the  deposition  was  taken,  and  made 
without  notice  to  the  opposite  side,  and  for  the  first  time  on  the  trial  of  the  action.  Doan  v. 
Glenn,*  21  Wall.,  83. 

g  4804.  An  objection  to  a  deposition  is  waived  if  not  taken  advantage  of  at  the  trial.  A 
deposition,  objected  to  at  a  previous  term  for  irregularity  in  taking  it,  which  objection  was 
overruled,  and  admitted  at  the  trial  without  objection,  cannot  be  objected  to  in  the  supreme 
court.    Brown  v.  Tarkington,  8  Wall.,  378. 

g  4305.  A  deposition  read  in  evidence  without  objection  cannot  be  rejected  because  the 
court  afterwards  makes  a  ruling  on  the  adnussion  of  another  deposition,  which  would  have 
excluded  the  one  in  question  if  objection  had  been  made.     Evans  v.  Hettick,  8  Wash.,  408. 

g  480B.  A  deposition  was  taken  after  publication  had  passed,  but  the  motion  to  suppress  it 
was  not  made  until  the  final  hearing  of  the  cause.  It  was  taken  on  written  interrogatories 
filed  by  leave  of  the  court.  After  leave  was  granted,  application  was  made  to  the  court  to 
suspend  the  commission ;  but  this  motion  was  not  pressed  to  a  decision,  the  counsel  agreeing 
to  strike  out  certain  interrogatories.  Under  these  circumstances,  the  court  regarded  the  objec- 
tion as  waived,  and  refused  to  suppress  the  deposition,  inasmuch  a>)  the  commission  issued  by 
speoial  leave  of  the  court  after  due  notice.    Patten  v.  Darling,  1  Cliff.,  234. 

g  4807.  Where  no  objection  was  made  in  the  trial  court  to  the  proof  of  the  signature  of  a 
witness  to  a  deposition,  no  objection  can  be  made  on  the  hearing  of  the  case  on  appeal.  Gaines 
V.  Relf,*  12  How.,  472. 

g  4808.  When  exceptions  are  intended  to  be  taken  to  the  form  of  any  particular  interroga- 
tories or  cross-interrogatories,  they  should  bo  propounded  as  objections  before  the  commission 
issues,  when  they  will  be  referred  to  a  master  to  settle  their  form,  and  if  on  review  the  court 
is  in  doubt,  they  will  be  allowed  to  stand  and  the  matter  will  be  left  till  final  hearing.  If  not 
thus  objected  to,  the  exception  will  be  held  to  be  waived.  Cocker  v.  Franklin  Hemp  &  Bag- 
ging Co..*  1  Story,  169. 

§  4809.  Depositions  cannot  be  suppressed  for  insufficiency  of  notarial  certificate  when  the 
objection  is  first  taken  three  years  after  they  have  been  on  file.  Bank  of  Danville  v,  Travers,* 
4  Biss.,  507. 

g  4810.  While  the  formalities  prescribed  by  the  thirtieth  section  of  the  judiciary  act  of  1789 
must  be  strictly  observed  in  order  to  entitle  a  deposition  taken  under  it  to  be  received  in  evi- 
dence against  proper  objection,  yet  such  formalities  may  be  waived ;  and  where  the  opposite 
party,  by  his  counsel,  attends  the  examination  of  the  witness  and  cross-examines  him,  without 
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making  any  objection,  and  remains  silent  until  the  witness  is  dead,  all  the  formalities  pre- 
scribed by  statute  for  his  benefit  will  be  considered  as  waived  by  him.  Shutte  v»  Thompson/ 
15  Wall.,  151. 

§  481 1 .  The  waiver  of  objections  to  a  deposition  taken  de  bene  esse  is  not  a  waiver  of  objections 
to  it  as  a  deposition  in  chief,  and  will  not  authorize  the  reading  thereof  as  a  deposition  in  chief 
when  it  cannot  be  read  as  a  deposition  de  bene  esse.    The  Tliomas  and  Henry,*  1  Marsh.,  867. 

^  4312.  A  party  may,  after  the  lapse  of  several  years,  specify  particular  objections  to  depo- 
sitions not  specified  at  the  time  the  depositions  were  returned  and  opened.  Walker  v.  Parker,* 
6  Cr.  C.  C,  639. 

§  4313.  Notwithstanding  a  stipulation  waiving  objections  to  the  form  and  manner  of  taking 
a  deposition,  the  statutory  requisites  as  to  its  return  must  be  observed  or  it  will  not  be  admit- 
ted in  evidence ;  as  where  it  was  delivered  by  the  commissioner  taking  it  to  the  counsel  of  the 
party  procuring  it,  and  retained  by  him  several  months,  and  was  not  filed  till  the  morning  of 
the  trial.     Livingston  v,  Pratt,*  1  Brown,  66. 

g  4314.  If  a  party  agrees  that  a  deposition  may  be  used  in  a  cause  as  evidence,  and  does  so 
with  a  full  knowledge  of  its  contents,  he  cannot  have  portions  excluded  as  irrelevant  when  it 
is  read.     Harris  v.  Wall,  7  How.,  705  (g§  4089-40). 

§4815.  or  parties. —  Under  section  858  of  the  Revised  Statutes,  enacting  that  '*  in  the  courts 
of  the  United  States,  no  witness  shall  be  excluded  in  .  .  ,  any  civil  action  because  he  is  a 
party  to  or  interested  in  the  issue  tried,**  the  deposition  of  a  party  may  be  received.  Railroad 
Company  v.  Pollard,  23  Wall.,  841. 

§  4316.  A  deposition  taken  without  leave  of  the  court  is  properly  overruled  because  the  wit- 
ness is  a  party  to  the  suit.     Hoyt  v.  Hammekin,  14  How.,  846. 

§  4317.  The  deposition  of  a  deceased  witness,  not  taken  by  consent,  cannot  be  read  in  evi- 
dence.    Zantzinger  v.  Weightman,  2  Cr.  C.  C,  478. 

§  4318.  Administrator  a  party.— Under  section  858,  Revised  Statutes  of  the  Unitetl  States, 
a  deposition  of  defendant  in  a  cause  in  equity  where  the  plaintiff  is  an  administrator  is  inad- 
missible so  far  as  it  relates  to  conversations  or  transactions  with  the  deceaseil.  Rhode  Island 
Hospital  Trust  Company  v.  Hazard,*  6  Fed.  R.,  119. 

g  4310.  Misnomer. —  The  niistake  of  the  clerk  issuing  a  commission  to  take  a  deposition  de 
bene  esse,  in  misnaming  one  of  the  parties,  may  be  corrected  by  amending  the  commission,  in 
case  of  the  death  of  the  witness  before  the  tri^.     Boone  r.  Janney.  2  Cr.  C  C,  312. 

g  4320.  It  is  no  objection  to  the  admission  of  a  deposition  taken  under  a  commission,  that 
the  commission  purports  to  be  in  a  cause  between  Richard  M.  Meade,  plaintitf ,  and  Richard  R. 
Keene,  defendant,  where  the  name  of  the  plaintiff  is  Richard  W.  Meade,  and  so  api)ears  in  all 
process  and  proceedings  in  the  case  and  under  the  commission.     Keene  r.  Meade,*  3  Pet.,  1. 

S  4821.  Miscellaneous. — Under  the  thirtieth  section  of  the  judiciary  act  of  1789  a  deposi- 
tion must  be  reduced  to  writing  by  the  magistrate  himself,  or  by  the  deponent  in  his  presence. 
Marstin  v.  McRea,*  Hemp.,  688. 

§  4322.  An  objection  to  a  deposition  that  it  was  not  committed  to  writing  under  the  sanction 
of  an  oath,  but  written  and  signed  by  the  witness  many  days  before  the  oath  was  adminis- 
tered, was  considered  by  the  court  iti  this  case  to  be  of  great  weight,  but  whether  it  was  fataJ 
to  the  deposition  was  not  determined.     Dodge  r.  Israel,*  4  Wash.,  828. 

g  4323.  Depositions  which  were  not  read  over  to,  and  signed  by,  the  witness,  but  were  writ- 
ten out  by  the  cjmmissioner  from  phonographic  notes,  and  a  loose  sheet  attached  bearing  the 
witness'  signature  previously  obtained,  will  be  suppressed  on  the  court's  own  motion.  Martin 
V,  United  States,*  8  Ct.  CI.. '884. 

g  4324.  Where  a  deposition  is  taken  under  a  dedimus,  it  is  not  a  good  objection  that  it  is  in 
the  handwriting  of  counsel.     Nicholls  v.  White,*  1  Cr.  C.  C,  58. 

§  4325.  It  seems  that  a  deposition  may  be  read  in  evidence  without  .being  signed  by  the 
Witney*.    Ketland  r.  Bissett,  1  Wash.,  144. 

8  432B.  A  deposition  will  not  be  suppressed  because  the  form  of  instructions  annexed  to  the 
commission  is  not  8igne<i  by  the  clerk  and  the  opposite  party's  counsel,  when  it  appears  that 
the  commission  was  i)roi)erly  executed.     United  States  v.  Pings,*  4  Fed.  R,,  714. 

8  4327.  Where  a  dej osition  was  taken  by  a  person  who  was  both  coumiissioner  and  clerk  of 
the  court,  and  the  proctor  of  the  opposing  party  knew  that  the  deposition  had  been  taken,  it 
cannot  be  ruled  out  on  the  ground  that  it  was  not  sealed  up,  that  the  preliminary  proof  of 
materiality  was  not  made,  or  that  notice  of  its  being  filed  was  not  given.  Nelson  r.  Woodruff, 
1  Black,  156. 

S  432H.  Tlie  dejKwition  of  a  liankrupt  annexed  to  an  account  against  the  bankrupt  estate,  in 
which  he  states  that  he  has  examined  it  and  believes  it  to  be  correct,  although  he  has  not  com- 
pared it  with  the  lKK)ks,  but  thinks  that  the  clerk  would  not  draw  it  off  otherwise,  may  be  read 
in  evidence.     Cambioso  r.  Maffet,  2  Wash,,  98. 

§  4329.  Where  the  plair.tiff  had  taken  deiMisitions  with  the  consent  of  the  defendant,  the 
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court  refused  to  compel  him  to  produce  them  on  motion  of  the  defendant,  there  being  no  con- 
sent entered  on  the  record.     Moore  v.  Dulaney,  1  Cr.  C.  C,  341. 

§  4380.  Where  an  instance  case  was  ordered  to  further  proof  at  a  former  term,  a  witness  was 
produced  for  viva  voce  examination,  but  the  court  for  the  sake  of  convenience  ordered  his  depo- 
sition taken  in  writing  out  of  court.    The  Samuel,*  3  Wheat.,  77. 

§  4331.  \  deposition  taken  by  defendant  must  be  competent  evidence  for  plaintiff  to  author- 
ize him  to  use  it.    Reid  r.  Hodgson,*  1  Cr.  C.  C,  491. 

^  43H2.  A  deposition  will  not  be  suppressed  because  the  witness  was  shown  the  interrogato- 
ries prior  to  giving  his  testimony.    North  Carolina  R.  Co.  v.  Drew,  3  Woods,  692. 

^  43ii3.  That  the  answers  of  a  witness  were  prepared  in  writing  by  counsel  and  given  to 
him  in  advance  of  the  examination  is  fatal  to  a  deposition.    Ibid,^ 

§  4S34.  The  fact  that  a  witness  has  given  one  deponition  in  a  cause,  under  section  30  of  the 
act  of  1789  (1  Stat,  at  Large,  89),  does  not  prevent  liis  giving  another  in  the  same  cause. 
Comett  V.  Williams,  20  Wall.,  244  (§^  798-803). 

§  4335.  If  the  depositions  of  witnesses  examined  at  the  trial  have  been  previou.sly  taken  in 
the  cause,  the  court,  being  apprised  that  they  are  on  file,  may  call  for  them,  although  they 
have  not  bi^en  introduced.    The  Indiana  and  Buffalo,  Newb.,  115. 

§  488<k  A  commissioner  of  the  circuit  court  has  no  power  to  issue  a  writ  of  Iiabeas  corpus  to 
take  from  jail  a  person  committed  by  authority  of  the  United  States  and  bring  him  before  the 
commissioner  for  the  purpose  of  giving  his  deposition  before  such  commissioner,  to  be  used  in 
a  cause  pending  in  the  district  court.    Ex  parte  Barnes,  1  Spr.,  133. 

g  4837.  Section  80  of  the  judiciary  act  does  not  give  power  to  take  prisoners  from  jail  and 
bring  them  before  the  magistrate  merely  for  the  purpose  of  giving  depositions.    IbicL 

XXXI.  In  Criminal  Cases. 

[See  Crxmu;  iKaAinrr.    Also,  see  fiS  1476. 1972, 3100, 89a),  881S.] 
Sttmmaby  —  Defense  of  insanity;  evidence  in  rebuttal,  §  4338. 

§  4388.  When,  in  a  criminal  case,  insanity  is  relied  on  as  a  defense,  and  specific  acts  tending 
to  show  insanity  are  put  in  evidence,  the  prosecution  may  show  the  acts,  declarations  and  con- 
duct of  the  prisoner,  both  before  and  after  the  time  of  the  criminal  act,  in  order  to  rebut  the 
defense.    United  States  v.  Holmes,  §§  4339-51. 

[Notes.— See  g§  4352-4552.] 

UNITED  STATES  v.  HOLMES. 
(Curcuit  Ck)urt  for  Maine :  1  Clifford,  98-125,     1858.; 

§  4339.  Practice  in  motions  for  new  trial. 

Opinion  by  Cliffokd,  J. 

Motions  for  new  trials  in  the  federal  courts  are  not  always  exhibited  to  the 
court  for  verification  before  they  are  filed.  Usually  they  are  prepared  by  the 
party  objecting  to  the  verdict,  within  the  time  prescribed  by  the  twenty-sixth 
rule,  and  not  unfrequently  are  filed  with  the  clerk  of  the  court  without  any 
examination  by  the  opposite  side,  where  they  sometimes  remain  upon  the  files 
until  the  argument,  without  any  revision  whatever.  Drawn  from  the  minutes 
of  the  counsel  or  from  recollection,  it  not  unfrequently  happens  that  they  re- 
quire some  correction  in  order  that  they  may  accord  with  the  actual  rulings 
and  instructions  of  the  court  at  the  trial.  Xo  inconvenience  results  from  the 
practice,  as  the  whole  subject  is  one  entirely  within  the  control  of  the  court, 
whose  undoubted  province  it  is  to  revise  such  motions  if  any  error  has  inter- 
vened, either  at  the  time  of  the  argument  or  when  its  opinion  is  finally  deliv- 
ered.    United  States  v,  Gibert,  2  Sumn.,  37. 

Two  classes  of  complaints  are  embraced  in  the  motion,  each  containing  sev- 
eral distinct  objections  to  the  action  of  the  court.  One  class  has  respect  solely 
to  the  rulings  of  the  court  in  admitting  or  rejecting  evidence  in  the  course  of 
the  trial.     Another  and  a  distinct  class  has  respect  to  the  instructions  given  to 
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the  jury  when  the  case  was  finally  submitted  to  their  determination.  Those 
appertaining  to  the  rulings  of  the  court  in  admitting  and  rejecting  evidence 
will  first  be  considered,  for  the  reasons  that  they  were  made  in  the  progress 
of  the  trial,  and  that  the  weight  of  such  objections  cannot  be  satisfactorily 
determined  without  some  reference  to  the  circumstances  of  the  case  under 
which  the  evidence  was  offered.  In  considering  this  class  of  objections,  ther^ 
fore,  it  becomes  necessary  to  recur  to  the  proceedings  in  the  trial,  and  some- 
what to  the  evidence,  as  it  was  developed  at  the  trial,  in  order  that  the  exact 
circumstances  under  which  each  particular  ruling  was  made  may  be  fully  and 
clearly  understood. 

Statement  of  Facts. —  According  to  the  record,  the  indictment  was  filed  in 
court  on  the  25th  of  September,  1858.  It  alleges  to  the  eflfect  that  the  pris- 
oner, on  the  22d  of  January,  1858,  upon  the  high  seas,  out  of  the  jurisdiction 
of  any  particular  state,  and  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  and  of  this  court,  in  and  on  board  a  certain  American  vessel 
called  the  Therese,  in  and  upon  one  George  W,  Chad  wick,  piratically,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  make  an  assault,  and  that 
the  prisoner  with  a  certain  instrument  called  a  belaying-pin,  in  and  upon  the 
head,  neck,  back  and  left  side  of  him,  the  said  George  W.  Chad  wick,  then  and 
there  on  the  high  seas,  in  the  vessel  aforesaid,  did  strike,  giving  to  him,  the 
said  George  W.  Chadwick,  then  and  there,  several  mortal  wounds,  blows  and 
bruises,  to  wit:  one  mortal  wound  on  the  head  of  him,  the  said  George  W. 
Chadwick,  of  the  length  of  three  inches  and  of  the  depth  of  one  inch;  one 
mortal  bruise  and  wound  on  the  neck  of  him,  the  said  George  W.  Chadwick, 
of  the  length  of  three  inches  and  of  the  depth  of  one  inch ;  one  mortal  bruise 
on  the  back  of  him,  the  said  George  W.  Chadwick,  of  the  length  of  six  inches 
and  of  the  depth  of  one  inch;  one  mortal  bruise  on  the  left  side  of  him,  the 
said  George  W.  Chadwick,  of  the  length  of  four  inches  and  of  the  breadth  of 
two  inches,  of  which  mortal  wounds  and  bruises  the  said  George  W.  Chad- 
wick then  and  there  instantly  died.  It  contains  two  counts,  and  in  each  there 
is  the  usual  conclusion,  charging  that  the  prisoner  piratically,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  him,  the  said  George  W.  Chadwick,  in 
manner  and  form  aforesaid,  did  kill  and  murder. 

He  was  arraigned  on  the  28th  of  September,  1858,  and  pleaded  that  he  was 
not  guilty.  His  trial  was  commenced  on  the  5th  of  October  following,  pur- 
suant to  an  assignment  previously  made  at  the  request  of  his  counsel.  No 
objection  is  made  to  any  of  the  proceedings  at  the  trial,  except  what  are  con- 
tained in  the  motion  under  consideration.  In  opening  the  case,  the  district 
attorney  confined  his  remarks  to  the  discussion  of  the  principles  of  law  appli- 
cable to  the  charge  made  in  the  indictment,  and  to  a  brief  statement  of  the 
evidence  to  be  introduced  to  prove  it.  He  called  some  seven  or  eight  wit- 
nesses in  the  opening  to  prove  the  necessary  allegations,  to  show  the  jurisdic- 
tion of  the  court,  the  act  of  killing,  as  laid  in  the  indictment,  and  all  the 
material  elements  of  the  crime. 

[Here  the  court  stated  the  testimony.] 

Such  is  the  substance  of  the  testimony  produced  by  the  government  in  the 
opening,  so  far  as  respects  the  jurisdiction  of  the  court,  the  fact  of  homicide, 
and  all  the  material  elements  of  the  crime  charged  in  the  indictment.  Many 
other  facts  and  circumstances  material  to  the  question  whether  the  prisoner 
was  sane  or  insane  when  the  act  was  committed  were  elicited  in  the  cross- 
examination,  which  it  is  unnecessary  to  reproduce  in  this  investigation. 
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The  testimony  of  the  witnesses  for  the  defense  varied  in  several  important 
particulars  from  the  narration  previously  given  by  the  government  witnesses. 
Many  new  facts  were  also  stated,  which  had  more  or  less  bearing  upon  the 
question  of  sanity  or  insanity  presented  by  the  defense.  That  remark  is  more- 
particularly  applicable  to  the  testimony  of  the  second  mate,  who  was  exam- 
ined as  to  all  the  circumstances  attending  the  homicide,  as  well  as  to  those 
which  followed,  and  in  many  particulars  his  statements  differed  widely  from 
the  statements  of  the  seamen  previously  examined;  but  as  those  discrepancies^ 
and  contradictions  do  not  give  rise  to  any  legal  question,  they  will  not  be 
specified.*  One  part  of  his  testimony,  however,  is  material  in  this  investiga- 
tion, and  that  part  only  will  be  particularly  stated.  Speaking  of  the  efforts 
to  resuscitate  the  deceased  while  he  lay  on  the  deck,  and  before  the  prisoner 
retired  from  the  scene,  the  witness  says  he  went  to  the  cabin  to  get  some 
hartshorn,  thinking  that  hartshorn  would  revive  the  deceased  if  he  had  any 
life  in  him;  and  as  he  went,  he  says,  he  looked  into  the  mate's  room,  and 
said  to  him,  "For  God's  sake,  come  on  deck,  for  I  believe  the  captain  is  crazy, 
and  is  going  to  kill  us  all."  This  statement  of  the  witness  was  made  in  the 
examination  in  chief,  and  was  given  as  a  part  of  the  circumstances  which 
took  place  while  the  prisoner  was  standing  over  the  dead  body,  and  before 
the  mate  came  on  deck,  as  stated  by  the  government  witnesses.  Both  of 
those  witnesses  were  fullv  examined  as  to  the  acts,  conduct  and  declarations 
of  the  prisoner  throughout  the  voyage,  both  before  and  after  the  homicide^ 
up  to  the  time  the  ship  arrived  at  Pernambuco,  and  while  she  remained  in  that 
port.  It  appeared  from  their  testimony,  as  well  as  from  the  testimony  of  the 
master  of  the  ship  Andalusia,  who  was  also  examined  as  a  witness  for  the  de- 
fense, that  the  prisoner  was  sick  at  the  Chincha  Islands,  in  consequence  of  an 
injury  he  received  in  the  head  while  on  shore;  and  the  latter  gave  a  particu- 
lar description  of  the  injury,  and  a  minute  statement  of  his  acts,  conduct  and 
declarations  during  his  sickness.  His  acts,  conduct  and  declarations  immedi- 
ately after  the  homicide,  and  during  the  five  days  that  elapsed  before  the  ship 
arrived  at  Pernambuco,  were  also  very  fully  narrated  by  the  second  mate,  in 
whose  charge  the  prisoner  remained  ever  after  he  retired  to  the  cabin  on  the 
day  the  homicide  was  committed,  until  he  arrived  in  New  York  in  the  bark 
Emparador,  about  the  middle  of  March  following. 

Man5^  other  witnesses  were  also  called,  and  examined  as  to  his  prior  and 
subsequent  acts,  conduct  and  declarations  when  not  at  sea,  covering  nearly 
the  whole  period  of  his  life,  from  early  youth  to  the  time  of  his  arrest.  The 
brother-in-law  of  the  prisoner,  Joseph  A.  Cargill,  was  examined  upon  this 
point,  and  testified  to  certain  attacks  of  pain  in  the  head  which  the  prisoner 
had  suffered  on  a  vo^^age  previous  to  the  one  during  which  the  homicide  was 
committed,  and  to  his  violent  conduct  and  language  during  those  attacks. 
Near  the  close  of  his  examination  in  chief,  after  the  witness  had  stated  the 
time  of  his  return  and  his  arrival  at  the  house  of  his  father  in  Newcastle,  in 
this  state,  he  was  asked  by  the  counsel  for  the  prisoner  whether  he  mentioned 
these  occurrences  during  the  voyage  to  any  of  his  family,  or  to  any  of  the  family 
of  the  prisoner.  That  question  was  objected  to  by  the  district  attorney,  and 
ruled  out  by  the  court,  upon  the  ground  that  the  inquiry  was  irrelevant  to  the 
issue,  and  that  it  was  incompetent  for  the  prisoner  to  fortify  his  own  witness 
by  declarations  made  out  of  court,  and  not  under  oath.  This  ruling  presents 
the  first  question  to  be  determined  at  the  present  time.  In  the  motion,  as 
filed  in  the  case,  it  is  numbered  five  in  the  list  of  causes  assigned  for  a  new 
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trial;  but  it  is  in  fact  the  first  cause  of  complaint  when  considered  in  the  order 
of  events  as  they  occurred  at  the  trial.  As  before  remarked,  the  question  was 
asked  in  the  examination  in  chief,  and,  of  course,  before  the  witness  was  cross- 
examined. 

§  4340.  Testimony  to  support  credit  of  witness^  when  allowed  in  chief. 
No  principle  in  the  law  of  evidence  is  better  settled  than  the  one  enunciated 
in  the  rule  that  testimony  in  chief  of  any  kind,  tending  merely  to  support  the 
credit  of  the  witness,  is  not  to  be  heard  except  in  reply  to  some  matter  previ- 
ously given  in  evidence  by  the  opposite  party  to  impeach  it.  Jackson  v,  Etz, 
6  Co  wen,  320;  2  Cowen  &  Hill's  Notes,  776.  When  this  question  wqs  asked 
and  excluded,  nothing  had  been  given  in  evidence  by  the  other  side  to  impeach 
the  credit  of  the  witness,  and  it  was  for  that  reason  that  it  was  ruled  out  as 
incompetent  and  immaterial.  Tested  by  the  circumstances  under  which  the 
testimony  was  offered,  it  is  clear  it  could  have  had  no  tendency  to  prove  the 
issue,  and  in  fact  and  truth  could  have  had  no  other  effect  except  to  fortify  the 
credit  of  the  witness.  Evidence  to  confirm  a  witness,  by  proving  that  he  has 
given  the  same  account  out  of  court,  is  not  admissible,  even  although  it  has 
been  proved,  in  order  to  contradict  him,  that  he  has  given  a  different  account. 
Eex  V.  Parker,  3  Doug.,  242;  Robb  v.  Ilackley,  23  Wend.,  55;  Ware  v.  Ware, 
8  Greenl.,  55 ;  1  Greenl.  Ev.,  469. 

It  was  suggested  at  the  argument  that  the  testimony  called  for  by  the  ques- 
tion was  offered,  not  to  fortify  the  credit  of  the  witness,  but  to  prevent  any 
misconstruction  of  his  conduct  arising  out  of  the  circumstance  that  the  prisoner 
married  his  sister  shortly  after  his  return  from  that  voyage.  Admit  the  fact 
to  be  as  stated,  and  it  is  not  perceived  that  it  changes  the  aspect  of  the  question 
in  any  degree,  as  the.  difficulty  still  remains  in  all  its  force,  that  at  the  time 
the  question  Avas  asked  and  ruled  out  there  was  nothing  in  the  case'to  which 
the  answer,  whether  given  in  the  affirmative  or  negative,  would  apply  as 
rebutting  evidence.  At  that  time  the  question  whether  the  witness  objected 
to  the  marriage  of  his  sister  had  not  been  asked,  and  certainly  it  cannot  be 
maintained  that  testimony  merely  rebutting  is  admissible  in  anticipation  of  the 
matters  to  be  contradicted  or  explained.  Such  a  rule  would  be  a  very  incon- 
venient one,  and  finds  no  support  either  in  the  decided  cases  or  in  the  practice 
of  the  federal  courts.  But  suppose  the  answer,  had  it  been  admitted,  would 
have  been  accompanied  by  the  statement,  as  assumed  by  the  counsel,  that  he 
did  object  to  the  marriage  of  his  sister,  or  that  he  did  not.  Still  the  testimony 
would  not  have  been  admissible,  for  the  plain  reason  that  it  would  not  have 
afforded  any  explanation  of  his  conduct  in  the  particular  under  consideration, 
except  so  far  as  it  disclosed,  either  directly  or  indirectly,  his  opinion  as  to  the 
sanity  or  insanity  of  the  prisoner  at  the  time  the  occurrences  took  place.  Tes- 
timony in  general  is  limited  to  matters  of  fact  within  the  knowledge  of  the 
witness,  and  it  is  only  when  the  subject-matter  of  the  controversy  is  such  as  to 
require  peculiar  experience,  study  or  skill  to  understand  it,  that  persons  pro- 
fessionally acquainted  with  the  trade,  science  or  practice  are  permitted  to  give 
their  opinions,  showing  conclusively  that  two  prerequisites  are  essential  to  the 
admissibility  of  such  testimony:  first,  that  the  inquiry  be  one  appertaining  to 
a  matter  of  trade,  skill  or  science ;  and  secondly,  that  the  witness  called  be  one 
qualified  to  speak  upon  the  subject.  Tested  by  this  rule,  it  is  clear  that  the 
opinion  of  this  witness  was  not  admissible,  as  he  was  in  no  proper  sense  quali- 
fied to  speak  upon  the  subject  of  diseases  of  the  mind.     1  Greenl.  Ev.,  §  440. 
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In  every  point  of  view,  therefore,  we  are  satisfied  that  this  ruling  was  correct, 
and  that  it  affords  no  ground  whatever  for  a  new  trial. 

Inquiries  were  made  of  this  witness,  in  his  examination  in  chief,  not  only  aa 
to  the  acts,  conduct  and  declarations  of  the  prisoner  during  the  attacks,  but 
on  other  occasions  throughout  the  voyage.  It  appeared  from  his  testimony 
that  the  prisoner  also  had  an  attack  of  sickness  while  the  ship  lay  at  Acapulco, 
in  the  republic  of  Mexico,  and  particular  inquiry  was  made  of  him  as  to  the 
acts,  conduct  and  declarations  of  the  prisoner  during  that  attack.  Among 
the  incidents  of  this  occasion,  the  witness  says  he  saw  the  prisoner  carried 
from  the  cabin  up  the  companion-way  to  the  deck  by  the  mate,  carpenter, 
steward  and  cook,  and  that  afterward  he  saw  them  holding  him  on  the  deck. 
At  one  time,  he  says  the  prisoner  got  away  from  them  and  made  an  attempt  to 
jump  over  the  rail  of  the  vessel,  when  they  caught  him  and  brought  him 
back  to  the  house  of  the  ship.  All  these  particulars,  and  many  others  of  a 
kindred  character  during  the  voyage,  were  stated  by  the  witness  in  his  exam- 
ination in  chief.  He  was  then  cross-examined  by  the  district  altorney.  In  the 
course  of  the  cross-examination,  he  was  asked  whether  any  difficulty  occurred 
during  the  voyage  between  the  prisoner  and  the  mate.  That  question  was 
objected  to  by  the  counsel  for  the  prisoner,  and  was  admitted  by  the  court- 
Considered  in  the  order  of  events  as  they  occurred  at  the  trial,  this  ruling  con- 
stitutes the  second  cause  of  complaint.  In  answer  to  this  question  the  witness 
stated  that  he  had  heard  the  prisoner  and  the  then  mate  have  loud  talk,  but 
<5ould  not  state  the  conversation  or  what  it  was  about.  Corresponding  ques- 
tions were  then  put  to  the  witness,  in  answer  to  which  he  stated  that  the  then 
mate  left  the  ship  at  Acapulco,  after  she  had  been  there  about  two  weeks,  and 
that  he  was  succeeded  by  another,  who  went  to  Callao,  and  there  left  the  ship. 
Some  difficulty  took  place  between  him  and  the  prisoner  about  bending  the 
topsail.  A  third  was  then  appointed,  who  was  discharged  shortly  afterward 
on  account  of  his  intemperate  habits.  At  the  Chincha  Islands  a  fourth  was 
appointed,  who  continued  to  fill  the  place  until  the  ship  arrived  at  Hampton 
Boads,  when  he  ran  away.  Difficult  occurred  between  the  prisoner  and  the 
mate  last  appointed  on  two  occasions;  one  during  the  passage,  and  the  other 
the  night  before  he  left  the  ship.  Various  acts,  conduct  and  declarations  of 
the  prisoner,  during  those  difficulties,  were  stated  by  the  witness  in  answer  to 
the  questions  propounded  by  the  district  attorney.  It  is  insisted  by  the  counsel 
for  the  prisoner  that  the  question  objected  to  should  have  been  ruled  out,  and 
that  all  the  testimony  of  this  witness,  so  far  as  respects  the  acts,  conduct  and 
declarations  of  the  prisoner  during  these  difficulties,  was  improperly  admitted. 

1.  They  contend  that  the  effect  of  the  rulings  was  to  allow  the  government 
to  establish  the  offense  charged  against  the  prisoner,  by  proving  that  he  had 
committed  other  acts  of  violence  of  a  like  kind. 

2.  In  the  second  place,  they  insist  that  the  rulings  authorized  an  illegal  at- 
tack upon  the  character  of  the  prisoner,  wlien  in  fact  and  in  truth  he  had 
offered  no  evidence  putting  his  character  in  issue. 

3.  And  lastly,  they  contend  that  the  evidence  was  a  surprise  upon  the  pris- 
oner, who  could  not  be  expected  to  come  to  trial  on  the  charge  in  the  indict- 
ment prepared  to  defend  his  whole  life. 

§4341.  Where  insanity  is  math  the  defense,  and  special  acts  given  in  evidence^  it 
is  competent  Jhr  the  prosecution  to  rebut  this  by  evidence  of  other  a^yts  slunving  sanity, 
^    AlU  the  answer  that  need  be  given  to  the  first  proposition  is  to  state  that  the 
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theory  of  fact  on  which  it  is  based  is  not  correct,  and  to  refer  to  what  has 
already  appeared  in  verification  of  the  statemeDt.  It  is  a  mistake  to  suppose 
that  the  evidence  in  question,  or  any  part  of  it,  was  admitted  or  even  offered 
as  having  any  bearing  whatever  upon  the  question  whether  the  prisoner  was 
the  guilty  agent  who  committed  the  act  of  homicide  charged  in  the  iudictment. 
His  agency  in  that  behalf  had  been  admitted  by  his  counsel  in  the  opening  of 
his  defense,  and  was  no  longer  a  matter  in  question  at  the  trial.  In  the  open- 
ing of  the  defense  his  counsel  stated,  in  effect,  that  they  did  not  controvert  the 
fact  that  the  deceased  came  to  his  death  by  violence,  or  that  the  violence  was 
<}omm!tted  by  the  hands  of  the  prisoner^  biit  insisted,  as  before  stated,  that 
the  prisoner  was  so  far  msane  at  the  time  he  committed  the  homicide  that  be 
was  not  criminally  responsible  for  the  act.  Much  of  the  time  occupied  in  the 
trial  was  spent  on  this  new  issue,  very  properly  raised  by  his  counsel  at  the 
opening  of  the  defense.  It  was  upon  this  ground  that  the  trial  proceeded; 
and  after  the  defense  was  opened  it  was  to  this  point  that  the  efforts  of  counsel 
on  both  sides  were  directed. 

On  tlie  part  of  the  prisoner  many  witnesses  had  been  called  and  examined, 
and  his  acts,  conduct  and  declarations,  not  only  througliout  this  voyage,  but 
throughout  his  whole  life,  from  early  youth  to  the  time  of  his  arrest,  had  been 
introduced  into  the  case.  His  counsel,  in  offering  his  acts,  conduct  and  dec- 
larations, called  the  attention  of  the  witnesses  to  such  occurrences  and  incidents 
in  his  life  and  conduct  as  they  supposed  were  material  to  support  the  defense 
fiet  up  by  the  prisoner.  That  examination  extended  to  his  mental,  moral  and 
physical  condition  at  many  and  different  periods  of  his  life,  both  before  and 
after  the  homicide  was  committed.  Some  of  the  witnesses  referred  to  partic- 
ular sicknesses  and  incidents  in  the  life  of  the  prisoner,  and  all  were  allowed 
to  state  his  acts,  conduct  and  declarations  at  the  particular  times  and  in  respect 
to  the  particular  transactions  to  which  their  attention  was  directed  by  the 
examining  counsel.  Evidence  tending  to  show  hereditary  insanity  in  his 
family  had  also  been  introduced;  and,  in  fact  and  truth,  the  counsel  had- 
claimed  and  exercised  the  right  to  examine  the  witnesses  so  called  upon  all 
such  occurrences,  acts  and  declarations  in  the  life  and  conduct  of  the  prisoner 
as  tended  to  show  that  he  was  insane,  or  that  there  was  any  tendency,  either 
in  his  mental  or  physical  condition,  to  that  state  of  mind.  They  accordingly 
selected,  as  wa$  very  properly  admitted  at  the  argument,  the  dark  spots  in  his 
life,  or  those  most  peculiar  and  least  in  accordance  with  the  ordinary  conduct 
of  men,  as  best  suited  to  support  the  defense  set  up  by  the  prisoner  in  this  case. 
All  of  the  testimony  objected  to,  and  now  under  consideration,  was  admitted 
in  reply  to  that  which  had  previously  been  introduced  by  the  prisoner  to  sup- 
port that  ground  of  defense. 

§  4342.  Proof  of  hereditary  msanity  admtHHihle  in  defense. 
One  of  the  suggestions  at  the  trial  in  supj)ort  of  the  objection  was  that  the 
government,  in  attempting  to  rebut  the  testimony  offered  by  the  prisoner  on 
this  point,  should  have  been  limited  to  the  explanation  or  denial  of  the  partic- 
ular transactions,  acts,  conduct  and  declarations  introduced  by  the  prisoner  to 
make  out  his  defense.  That  rule  would  be  a  very  convenient  one  if  it  were 
the  sole  purpose  of  the  law  to  acquit  the  guilty  by  establishing  this  ground  of 
defense  upon  a  partial  view  of  the  facts;  but  so  long  as  it  continues  to  be  the 
purpose  of  the  law,  and  of  those  who  administer  it,  to  ascertain  the  truth,  the 
limitation  suggested  by  the  counsel  for  the  prisoner  cannot  bo  sustained. 
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Most  men  in  the  course  of  their  lives,  in  times  of  excitement  produced  by  dis- 
ease or  otherwise,  do  many  strange  or  peculiar  acts,  and  oftentimes  give  utter- 
ance to  eccentric  or  unusual  language;  and  it  is  obvious  if  a  person  accused  of 
crime  may  select  and  offer  in  evidence  all  the  dark  spots  of  his  life,  or  every 
peculiar  and  unusual  act  and  declaration,  and  be  allowed  to  exclude  all  the 
rest,  that  many  guilty  offenders  must  escape,  and  justice  often  be  defeated,  be- 
cause the  means  of  ascertaining  the  truth  are  excluded  from  the  jury.  Pers9ns 
accused  of  crime  have  a  right  to  set  up  this  defense,  and  when  proved  accord- 
ing to  the  rules  of  law  to  the  satisfaction  of  the  jury,  upon  a  view  of  all  the 
facts,  it  is  a  legal  and  just  defense.  Beyond  doubt  the  precise  question  to  be 
tried  in  all  such  cases  is,  whether  the  accused  was  insane  at  the  very  time  he 
committed  the  act,  and  to  that  point  all  the  evidence  must  tend.  Great  diflB- 
culties  surround  the  inquiry,  and  it  is  for  that  reason  that  the  rules  of  law 
allow  a  wide  range  of  testimony  in  the  investigation.  Proof  of  hereditary 
insanity  is  therefore  admissible  as  affording  some  ground  of  presumption  that 
the  alleged  diseased  state  of  mind  may  have  descended  through  those  from 
whom  the  accused  derived  his  existence.  Regina  v.  Tucket,  1  Cox,  C.  C,  193; 
Kegina  v.  Oxford,  9  C.  &  P.,  525. 

§  4343.  Evidence  of  aets^  etc^  admissible  to  show  insane  state  of  mind. 

Evidence  of  acts,  conduct  and  declarations,  both  before  and  after  the  time 
of  committing  the  act,  tending  to  show  an  insane  state  of  mind,  are  also  ad- 
missible, as  having  some  bearing  upon  the  exact  point  in  controversy.  Lake 
V,  The  People,  1  Park,  C.  C,  556;  Peasly  ^^  Robins,  3  Met.,  164;  Grant  ^^ 
Thompson,  4  Conn.,  203;  1  Ben.  &  H.  Leading  Crim.  Cases,  104.  On  the  trial 
of  this  indictment  that  rule  was  observed,  and  every  proper  latitude  was  al- 
lowed to  the  counsel  to  show  the  acts,  conduct  and  declarations  of  the  pris- 
oner, both  before  and  after  the  homicide  was  committed;  and  it  isH^ut  just  to 
say  that  the  right  was  exercised  to  its  fullest  extent.  Whenever  that  right  ia 
exercised  in  behalf  of  the  accused,  it  follows,  as  a  necessary  consequence  of 
the  rule  conferring  the  right,  and  as  a  material  and  essential  part  of  the  rule 
itself,  that  the  government  may  offer  evidence  of  other  acts,  conduct  and  dec- 
larations of  the  accused  within  the  same  period  to  show  that  he  was  sane, 
and  to  rebut  the  evidence  introduced  for  the  defense.  To  that  extent,  at 
least,  the  rule  of  law  is  clear  and  undeniable,  and  to  that  extent  only  was  it 
allowed  in  this  case  under  the  ruling  of  the  court.  Another  suggestion  of  the 
counsel  for  the  prisoner,  however,  deserves  to  be  considered  before  leaving 
this  branch  of  the  case.  They  contend  that  proof  of  other  acts,  conduct  and 
declarations,  though  within  the  period  of  time  covered  by  the  inquiry  in  behalf 
of  the  accused,  cannot  be  regarded  as  rebutting  testimony,  unless  it  be  first 
shown  that  the  accused,  at  the  time  to  which  the  inquiries  for  the  government 
refer,  was  of  sound  mind  and  memory.  To  admit  the  proposition  as  stated 
would  be  to  exclude  the  evidence  in  all  cases;  as  the  question  of  sanity  or  in- 
sanity is  for  the  jury,  and  their  opinion  cannot  be  taken  during  the  progress  of 
the  trial.  All  the  cases  herein  cited  to  the  point  show  that  such  evidence, 
tending  to  prove  an  insane  state  of  mind,  is  admissible  for  the  prisoner;  and 
by  the  same  rule  of  law,  and  for  the  same  reasons,  evidence  tending  to  show 
that  he  was  sane  within  the  period  opened  for  examination  is  admissible  for 
the  government  to  rebut  the  evidence  previously  introduced  for  the  accused. 
For  these  reasons  we  are  of  the  opinion  that  the  proposition  cannot  be  sus- 
tained. 
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§  4344.  Prosecution  may  introduce  evidence  to  show  had  character  when  the 
accused  has  put  his  character  in  issue. 

Enough  has  already  been  said  in  this  case  to  show  that  the  second  objection 
to  the  admissibility  of  the  evidence  under  consideration  cannot  be  maintained. 
Like  the  preceding  proposition,  its  great  and  controlling  error  consists  in  tlie 
theory  of  fact  on  which  it  is  based,  as  will  presently  more  fully  appear. 
Beyond  question,  every  person  accused  of  crime  is  presumed  to  be  innocent 
until  he  is  proved  to  be  guilty;  and  no  circumstance  at  the  trial,  except  evi- 
dence of  his  good  character  previously  introduced  by  the  accused  himself,  can 
justify  the  court  in  allowing  the  government  to  introduce  evidence  to  show 
that  his  character  is  bad.  Such  evidence  is  never  admitted  until  the  accused 
has  first  put  his  character  in  issue,  or,  in  other  words,  has  laid  the  foundation 
for  its  introduction  by  offering  evidence  to  show  that  he  is  of  good  character; 
and  then  the  counter-proof  is  properly  admitted  as  rebutting  testimony.  These 
principles  are  elementary,  and  perfectly  familiar  to  any  one  at  all  acquainted 
with  the  criminal  law;  and  they  are  principles  of  very  great  moment  to  the 
accused,  and  as  such  ought  always  to  bo  respected,  strictly  observed  and  en- 
forced, and  constantly  applied.  Xo  such  testimony  was  admitted  in  this  case, 
and,  what  is  more,  none  such  was  offered  by  the  government.  All  the  evi- 
dence under  consideration  appertained  to  the  acts,  conduct  and  declarations 
of  the  prisoner  in  his  intercourse,  as  master  of  the  vessel,  with  those  mider 
his  command,  and  was  admitted  as  rebutting  testimony,  in  order  that  the  jury 
might  have  the  appropriate  means  legitimately  before  them  of  comparing  the 
prisoner  with  himself,  and  thus  be  enabled  understandingly  to  determine  the 
question  in  controversy,  whether  the  prisoner  was  sane  or  insane  at  the  tim^ 
he  committed  the  act  of  homicide  charged  in  the  indictment.  Unless  it  be 
assumed  that  evidence  pertinent  to  the  issue,  and  essential  to  the  inquiry,  may 
constitute  an  attack  upon  the  character  of  one  on  trial,  there  is  no  foundation 
to  support  the  argument  that  the  testimony  under  consideration  should  be 
viewed  in  that  light;  always  bearing  in  mind  that  the  subject-matter  of  the 
inquiry,  to  which  the  testimony  is  applied,  was  not  whether  the  prisoner  com- 
mitted the  act  of  homicide,  but  whether  he  was  sane  or  insane  at  the  time  it 
was  committed.  Failure  to  discriminate  in  this  behalf  lies  at  the  foundation 
of  a  largo  portion  of  the  error  plainly  discoverable  in  the  argument  for  the 
prisoner. 

Two  or  three  observations  as  to  the  third  proposition  will  be  sufficient,  as  it 
was  much  less  reKed  on  at  the  argument  upon  the  motion  for  new  trial  than 
in  the  discussion  which  took  place  at  the  bar  when  the  objection  was  made. 
Surprise  may  often  arise  out  of  the  oflfer  of  evidence  strictly  competent,  and 
yet  that  circumstance  has  never  been  considered  as  afifecting  the  question  of 
its  admissibility.  Embarrassments  of  that  sort,  which  are  more  or  less  incident 
to  every  trial,  are  usually  remedied  by  motion  to  the  court  for  a  postponement 
of  the  trial  to  a  future  day  in  the  term,  or  for  a  continuance.  Such  motions 
are  addressed  to  the  discretion  of  the  court,  and,  whether  granted  or  refused, 
are  not  the  proper  subjects  of  exception  or  error.  It  is  not,  however,  in  that 
sense  that  the  objection  in  this  case  is  urged,  as  no  such  motion  was  made, 
and  of  course  there  can  be  no  complaint  that  it  was  not  granted.  In  this  case 
the  objection  is  pressed  rather  as  an  argument  to  show  that  the  evidence  was 
not  admissible,  and  as  that  point  has  already  been  considered  and  determined, 
further  discussion  of  the  subject  is  unnecessary. 

Additional  testimony  was  then  introduced.    Experts  were  called  and  ex- 
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amined  upon  the  subject  of  insanity,  and  th^^  were  allowed  to  give  their  opin- 
ions in  answer  to  such  hypothetical  questions  pertinent  to  the  case  on  trial,  as 
the  counsel  thought  proper  to  propound.  Rebutting  testimony  was  then  in- 
troduced by  the  government.  One  Joshua  R.  Trevet  was  called  and  examined. 
In  answer  to  preliminary  inquiries,  he  stated  that  he  resided  in  Wiscasset,  in 
this  state;  that  he  was  acquainted  with  the  prisoner,  and  sailed  with  him  in 
the  year  1855  in  the  ship  Ontario,  which  was  commanded  by  the  prisoner  dur- 
ing the  voyage.  He  also  testified  that  a  man  by  the  name  of  Furlong  was  a 
seaman  on  board  the  ship.  At  that  stage  of  the  examination  he  was  asked  by 
the  district  attorney  to  state  what  occurred  during  this  voyage  between  the- 
prisoner  and  that  seaman.  To  that  question  th*e  counsel  for  the  prisoner  ob- 
jected ;  but  the  court  ruled  that  it  was  admissible,  and  the  witness  answered, 
giving  a  very  full  account  of  certain  difficulties  that  occurred  in  August,  1855, 
on  the  morning  after  he  arrived  at  Trapani,  in  Italy.  All  the  acts,  conduct 
and  declarations  of  the  prisoner  during  this  occurrence  were  fully  stated  by 
the  witness.  Much  discussion  took  place  at  the  trial  upon  the  objection  made 
by  the  prisoner's  counsel,  but  the  testimony  was  ruled  to  be  admissible,  upon 
the  same  ground  and  for  the  same  reasons  previously  given,  when  the  objec- 
tion was  made  to  the  question  propounded  to  hfs  brother-in-law  in  the  cross- 
examination  respecting  the  events  of  the  succeeding  voyage.  Both  rulings 
present  the  same  question  and  involve  the  same  legal  considerations;  and  we 
are  satisfied  they  were  correct,  for  the  reasons  already  given,  which  need  not 
be  repeated. 

§  4345.  When  defense  shows  acts  tending  to  prove  insanity^  prosecrdion  viay 
prove  acts  showing  sanity. 

When  a  person  accused  of  crime  relies  upon  his  prior  and  subsequent  acts, 
conduct  and  declarations  to  show  that  he  was  insane  at  the  time  he  committed 
the  act  charged  against  him,  and  actually  oflFers  them  in  evidence  to  establish 
that  defense,  we  entertain  no  doubt  that  it  is  competent  for  the  government  to 
introduce  other  acts,  conduct  and  declarations  of  the  accused,  within  the  same 
period,  to  rebut  that  presumption,  and  te  show  that  he  was  sane.  "Were  it 
otherwise,  it  is  not  perceived  how  this  class  of  legal  investigations  can  be  sat- 
isfactorily conducted,  as  jurors,  if  the  proposition  assumed  by  the  counsel  for 
the  prisoner  be  correct,  must  always  be  compelled  in  cases  like  the  present  to 
decide  the  question  of  sanity  or  insanity  upon  a  partial  view  of  the  facts,  and 
may  often  be  deprived  of  the  means  of  ascertaining  the  truth.  Courts  of  jus- 
tice have  established  the  principle  that  such  evidence  is  admissible  for  the  ac- 
cused, whenever  he  sees  fit  to  offer  it,  and  so  long  as  that  rule  continues  in 
force  it  must  of  necessity  be  competent  for  the  government  to  introduce  coun- 
tervailing proof. 

§  4346.  As  to  preliminary,  inquiries  on  the  introduction  of  evidence,*  failure 
to  object. 

One  other  objection  only  remains  to  be  considered,  in  connection  with  the 
rulings  of  the  court  at  the  trial.  That  question  arises  out  of  the  testimony  of 
Daniel  Randal,  who  was  called  ancl  examined  by  the  government.  He  stated 
that  he  had  a  conversation  with  the  second  mate  on  the  day  before  the  wit- 
ness went  before  the  grand  jury ;  that  ho  asked  him  in  his  shop  whether  he 
thought  the  prisoner  was  crazy  when  the  affair  occurred  on  board  the  Therese, 
and  that  the  second  mate  replied  that  the  prisoner  was  no  more  crazy  than  he 
was.  This  testimony  was  admitted  without  objection,  and  the  witness,  after 
the  examination  was  closed,  passed  oflf  the  stand.    Another  witness  was  then 
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called,  and  npon  being  examined  upon  the  same  subject  without  objection, 
gave  a  similar  answer.  After  his  examination  had  been  completed  and  he  had 
left  the  stand,  a  third  witness  was  called  by  the  government,  and  the  question 
asked  to  the  eflfect  whether  he  had  heard  the  mate  say  anything  upon  that 
subject.  This  last  question  was  seasonably  objected  to  by  the  counsel  for  the 
prisoner,  and  was  ruled  out  by  the  court  upon  the  ground  and  for  the  reason 
that  the  mate,  in  his  examination  in  chief,  had  not  testified  to  anything  con- 
nected with  the  circumstances  of  the  homicide  before  the  prisoner  left  the 
deck,  which  the  testimony  offered  was  suited  either  to  rebut  or  e^la»in. 
Whereupon  the  counsel  for  the  prisoner  moved  the  court  to  strike  out  the  tes- 
timony introduced  to  contradict  the  second  mate,  upon  the  ground  that  it  was 
not  admissible,  and  had  been  improperly  received.  That  motion  the  court  re- 
fused to  grant ;  and  the  refusal  of  the  court  in  that  behalf  constitutes  the 
basis  of  the  fifth,  sixth  and  seventh  causes  assigned  for  a  new  trial. 

Two  objections  were  taken  by  the  counsel  at  the  argument  to  the  ruling  of 
the  court  in  refusing  to  strike  out  the  testimony.  They  contend,  in  the  first 
place,  that  the  testimony  had  been  improperly  received,  because  the  foundation 
for  its  admission  had  not  been  laid  in  the  cross-examination  of  the  second 
mate.  When  the  second  mate  was  cross-examined,  the  district  attorney  did 
not  inquire  of  him  whether  he  had  ever  made  such  a  statement  to  either  of 
the  witnesses.  That  objection  goes  to  the  right  of  making  the  inquiry,  and 
not  to  the  competency  of  the  testimony ;  and  if  the  objection  had  been  season- 
ably made,  the  question  could  not  have  been  put.  But  it  was  not  made  until 
the  question  was  put  and  answered  without  objection,  and  therefore  the  testi- 
mony was  legally  in  the  case,  if  it  was  competent  and  relevant  to  the  issue. 
As  a  general  rule  it  is  not  to  be  expected  that  the  court  will  interfere  mero 
motu  to  exclude  testimony,  otherwise  competent,  merely  because  the  prelimi- 
nary inquiry  has  not  been  made,  unless  the  question  is  objected  to  on  that 
ground  by  the  other  side ;  and  if  not  objected  to,  and  the  testimony  is  re- 
ceived, it  is  not  then  competent  for  the  court  to  strike  it  out  if  it  is  legal  in 
form  and  pertinent  to  the  issue.  In  the  state  courts  the  rule  that  the  prelim- 
inary inquiry  in  such  cases  must  first  be  made  is  never  enforced,  and  if 'testi- 
mony is  admitted  without  objection  on  that  ground,  in  the  federal  courts,  it 
would  not  be  competent  for  the  court  afterward  to  strike  it  out  merely  on  that 
account. 

More  importance  is  attached  to  the  second  objection,  and  it  deserves  to  be 
more  carefully  considered.  In  the  second  place,  it  is  insisted  that  the  testi- 
mony of  these  witnesses  was  not  admissible,  because  it  had  no  tendency  to 
contradict  or  rebut  any  statement  made  by  the  second  mate.  This  denial 
makes  it  again  necessary  to  refer  to  his  testimony,  in  order  that  the  exact  state 
of  the  case  may  be  seen  and  understood.  In  relating  the  circumstances  attend- 
ing the  homicide,  he  testified  that  he  looked  into  the  mate's  room  and  said  to 
him,  "  For  God's  sake,  come  on  deck,  for  I  believe  the  captain  is  crazy,  and  is 
going  to  kill  us  all."  This  statement  had  been  given  by  the  second  mate,  in 
his  examination  in  chief,  as  a  part  of  the  res  gestoBj  and  as  such  was  clearly  ad- 
missible, as  substantive  testimony.  !N'either  its  admissibility  nor  its  importance 
to  the  prisoner  can  be  denied. 

§  4347.  Optfiions  of  witnesses  connected  with  the  res  gestw  a/lmissihle^  and 
contradictory  statements  may  he  showiu 

As  a  general  rule,  the  opinions  of  witnesses  not  qualified  to  speak  as  experts 
are  not  admissible,  bat  it  will  sometimes  happen,  as  in  this  case,  that  their 
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opinions  are  so  connected  with  the  res  gesUjs^  and  so  interwoven  therewith, 
that  they  inseparably  become  a  part  thereof,  and  in  such  cases  they  are  legal 
testimony,  as  much  as  any  other  part  of  the  transaction ;  and  whenever  that 
is  the  case,  they  become  as  much  the  subject  of  contradiction  as  any  other 
legal  and  competent  testimony,  andciay  be  rebutted  or  explained  in  the  same 
way.  Decided  cases  have  established  the  rule  that,  whenever  the  circum- 
stances of  the  case  are  such  as  to  allow  evidence  of  opinions  to  be  received, 
the  opposite  party,  after  laying  the  foundation,  may  call  other  witnesses  and 
prove,  for  the  purpose  of  contradicting  the  witness  whose  opinion  has  been  in- 
troduced, that  he-has  expressed  an  inconsistent  opinion  out  of  court.  1  Greenl. 
Ev.,  §  44:9,  and  cases  cited.  That  principle  is  applicable  to  this  case,  notwith- 
standing the  preliminary  inquiry  had  been  omitted  in  the  cross-examination  of 
the  second  mate,  as  the  questions  to  the  witnesses  called  to  rebut  his  testimony 
were  allowed  to  be  put,  and  the  testimony  in  question  was  received  without 
objection.  For  all  purposes  connected  with  the  defense  of  the  prisoner,  on 
the  ground  assumed  by  the  counsel,  the  opinion  of  the  second  mate  had  been 
given  in  evidence  in  his  examination  in  chief,  and  none  the  less  effectually,  be- 
cause it  had  been  recited  by  him  among  the  circumstances  attending  the  act 
of  homicide.  That  opinion  being  thus  in  the  case,  it  was  certainly  a  proper 
subject  of  contradiction ;  so  that  the  only  remaining  question  on  this  branch 
of  the  case  is,  whether  the  evidence  in  question  was  of  a  rebutting  character. 
Rebutting  evidence  is  that  which  is  given  by  a  party  in  a  cause  to  explain, 
repel,  contradict  or  disprove  the  facts  given  in  evidence  by  the  other  side. 
Directness,  in  the  technical  sense,  is  not  essential  to  give  the  evidence  that 
character,  nor  is  it  necessary  that  the  contradiction  should  be  complete  and  en- 
tire, in  order  to  admit  the  opposing  testimony.  Circumstances  may  be  offered 
to  rebut  the  most  positive  statement,  and  it  is  only  necessary  that  the  testimony 
offered  should  have  a  tendency  to  explain,  repel,  counteract  or  disprove  the 
opposite  statement,  in  order  to  render  it  admissible.  Its  weight  and  suffi- 
ciency, as  in  other  cases,  are  for  the  consideration  of  the  jury.  Applying 
these  principles  to  the  matter  in  question,  it  is  so  obvious  that  the  testimony 
under  consideration  had  a  tendency  to  rebut  the  prior  statement  of  the  second 
mate,  that  further  discussion  of  the  question  is,  we  think,  unnecessary. 

§  4348.  Sanity  ia  presumed  in  criminal  cases. 

All  of  the  questions  presented,  in  the  causes  assigned  for  a  new  trial,  so  far  as 
respects  the  rulings  of  the  court,  having  been  determined,  we  will  now  pro- 
ceed to  the  consideration  of  those  arising  out  of  the  instructions  of  the  court 
to  the  jury.  Periodical  mania  was  the  form  of  mental  disease  set  up  in  this 
case,  and  relied  on  in  the  defense  to  excuse  the  prisoner  from  the  charge 
against  him  in  the  indictment.  It  was  agreed  by  the  experts  that  the  evi- 
dence in  the  case  tending  to  show  that  the  disease  was  occasioned  by  any 
delusion  was  very  slight.  One  of  them  testified  that  the  indications  of  delu- 
sion in  this  case  were  very  few,  and  added  that  he  was  not  sure  that  the  pris- 
oner labored  under  any  delusion.  Another  testified  that  he  did  not  see  any 
indications  of  delusion,  regarding  delusion  in  its  strictest  sense.  Such  of  the 
instructions  only  as  are  material  to  questions  raised  by  the  motion  for  new 
trial  will  be  reproduced.  In  effect,  the  jury  were  told,  that  if  they  came  to 
the  conclusion  that  the  government  had  not  made  out  the  whole  charge,  as 
laid  in  the  indictment,  beyond  a  reasonable  doubt,  it  would  be  their  duty  to 
find  that  the  prisoner  was  not  guilty.  On  the  contrary,  if  they  found  from  the 
evidence  that  the  whole  charge  was  proved  beyond  a  reasonable  doubt,  pro- 
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vided  the  prisoner,  at  the  time  he  committed  the  hoinicido,  was  in  a  state  of 
mind  to  be  criminally  resj)onsible  for  his  acts,  that  then  tliey  would  turn  their 
attention  to  the  principal  ground  of  defense,  and  in  that  view  of  the  case 
they  were  instructed  that,  in  legal  contemplation,  every  person  on  trial  under 
a  criminal  charge  was  presumed  to  be  sane,  and  to  possess  a  sufficient  degree 
of  reason  to  be  responsible  for  his  crimes,  unless  the  contrary  was  proved  to 
the  satisfaciion  of  the  jury;  and  that  to  establish  a  defense  on  the  f^round  of 
insanity,  it  must  be  clearly  proved  to  the  satisfaction  of  the  jury  that  the 
party  accused,  at  the  time  of  committing  the  act,  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  wrong.  They  were  also  instructed  that  a  person  was  not  to  be 
excused  from  responsibility  if  he  had,  at  the  time  he  committed  the  act,  capac- 
ity and  reason  sufficient  to  enable  him  to  distinguish  between  right  and  wrong 
^  to  the  particular  act  he  was  then  doing,  a  knowledge  and  consciousness  that 
the  act  he  was  then  doing  was  wrong  and  criminal,  and  would  subject  him  to 
punishment;  that  in  order  to  be  responsible  he  must  have  sufficient  power  of 
memory  to  recollect  the  relation  in  which  he  stands  to  others  and  others  stand 
to  him,  and  that  the  act  he  was  doing  was  contrary  to  the  plain  dictates  of 
justice  and  right,  injurious  to  others,  and  a  violation  of  the  dictates  of  duty. 

§4349.  Test  of  sanUy. 

In  the  same  connection,  immediately  following,  the  jury  w^ere  also  instructed 
that  although  the  pereon  was  laboring  under  partial  insanity,  if  he  still  under- 
stood the  nature  and  character  of  the  act  and  its  consequences,  and  had  a 
knowledge  that  it  was  wrong  and  criminal,  and  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  case,  and  to  know  that  if  he  did  the  act  he 
would  do  wrong  and  deserve  punishment,  such  partial  insanity  was  not  suffi- 
cient  to  exempt  him  from  criminal  responsibility.  This  last  instruction,  upon 
the  subject  of  partial  insanity,  is  the  one  to  which  exception  is  taken  in  the 
eighth  cause  assigned  for  a  new  trial.  Ui)on  this  subject  two  things  are  certain : 
first,  that  the  instructions  are  drawfi  in  strict  accordance  w^ith  the  settled  law 
in  this  court;  and,  secondly,  that  the  law  of  this  court  is  the  same  as  the  law 
of  England,  and  jn  those  states  in  this  country  whose  judicial  decisions  are 
entitled  to  the  most  respect.  Reference  is  made,  in  support  of  the  first  remark, 
to  the  case  of  United  States  v,  Mcdlue,  1  Curt.,  8,  decided  by  Mr.  Justice 
Curtis  in  1S51  (Crimes,  §§  3145-51).  In  that  case  the  learned  judge  said  that 
the  law  supplied  a  test  by  which  the  jury  is  to  ascertain  whether  the  accused 
be  so  far  insane  as  to  be  irresponsible.  That  test  is  the  capacity  to  distinguish 
between  right  and  wrong  as  to  the  particular  act  with  w^hich  the  accused  is 
charged.  If  he  understands  the  nature  of  his  act,  if  he  knows  his  act  is  crim- 
inal, and  that  if  he  does  it  he  will  do  wrong  and  deserve  punishment,  then,  in 
the  judgment  of  the  law,  he  has  a  criminal  intent,  and  is  not  so  far  insane  as 
to  be  exempt  from  criminal  responsibility.  On  the  other  hand,  if  he  is  under 
such  delusion  as  not  to  understand  the  nature  of  his  act,  or  if  he  has  not  sufli 
<5ient  memory  and  reason  and  judgment  to  know  that  he  is  doing  wrong,  or  n<ii 
sufficient  conscience  to  discern  that  his  act  is  criminal  and  deserving  punish- 
ment, then  he  is  not  responsible.  Some  of  the  cases  will  now  be  referred  to 
which  substantiate  the  second  remark.  They  are  as  follows:  Case  of  McNagh- 
ten,  10  CI.  &  Fin.,  210,  and  1  C.  &  K.,  130;"^  Itegina  v.  Oxford,  9  C.  &  P.,  525; 
Rex  V.  Offord,  5  C.  &  P.,  168;  1  Russ.  on  Crimes,  13  (ed.  1853);  Rose.  Crim. 
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Suggestions  were  made  at  the  argument  that  the  rule  in  the  state  courts  of 
this  country  is  different.  Our  examination  of  the  subject  has  brought  us  to  a 
different  conclusion.  To  the  extent  that  our  researches  have  been  prosecuted, 
we  find  that  the  great  majority  of  the  well-considered  cases  decided  in  the  law 
tribunals  of  the  states  conform  in  principle,  and  in  some  instances  in  the  exact 
language  employed,  to  the  rule  laid  down  in  the  first  case  cited  from  the  En- 
glish reports.  As  examples,  we  refer  to  the  case  of  Freeman  v.  The  People,  4 
Den.,  28 ;  and  to  the  case  of  Commonwealth  v,  Rogers,  7  Met.,  501.  In  the  for- 
mer case,  Beardsley,  J.,  speaking  for  the  whole  court,  said,  where  insanity  is 
interposed  as  a  defense  to  an  indictment  for  an  alleged  crime,  the  inquiry  is 
always  brought  down  to  the  single  question  of  a  capacity  to  distinguish  between 
right  and  wrong  at  the  time  when  the  act  was  done.  In  such  cases,  the  jury 
should  be  instructed  that  it  must  be  clearly  proved  that  at  the  time  of  commit- 
ting the  act  the  party  was  laboring  under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing,  or, 
if  he  did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  Shaw, 
Ch.  J.,  in  the  latter  case  said,  in  the  very  language  employed  in  this  instruction, 
that,  although  a  person  accused  of  crime  may  be  laboring  under  partial  in- 
sanity, if  he  still  understands  the  nature  and  character  of  his  act  and  its  con- 
sequences, if  he  has  a  knowledge  that  it  is  wrong  and  criminal,  and  piental 
power  sufficient  to  apply  that  knowledge  to  his  own  case,  and  to  know  that  if 
he  does  the  act  he  will  do  wrong  and  receive  punishment,  such  partial  insanity 
is  not  sufficient  to  exempt  him  from  responsibility  for  criminal  acts.  Many 
other  cases  of  like  import  might  be  added  to  the  list  of  citations,  but  we  think 
it  unnecessary,  as  those  already  given  are  sufficient  to  demonstrate  the  propo- 
sition that  the  English  and  American  rules,  in  the  particular  under  consider- 
ation, are  the  same.  The  question  is  concisely  but  satisfactorily  considered  by 
Mr.  Wharton,  in  his  valuable  treatise  upon  the  criminal  law,  wherein  he  re- 
marks to  the  effect  that  the  courts  of  this  country  have  not  hesitated  to  apply 
the  rule,  that,  to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved  that  at  the  time  of  committing  the  act  the  accused  was  laboring  under 
such  a  defect  of  reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know  he 
was  doing  wrong;  and  it  is  very  doubtful  whether  our  language  affords  the 
means  of  stating  the  proposition  in  a  more  satisfactory  manner.  Those  who 
may  desire  to  examine  the  cases  more  fully  will  find  them  collected  by  that 
learned  author  under  the  title  appropriately  designated  as  the  one  where  the 
accused  is  incapable  of  distinguishing  right  from  wrong,  in  reference  to  the 
particular  act.    Whart.  Crim.  Law,  §  16,  notes  J,  c,  d. 

All  of  the  well-considered  cases  since  1843,  in  both  countries,  are  founded 
upon  the  doctrine  laid  down  by  the  fourteen  judges,  in  the  opinion  delivered  in 
the  house  of  lords  at  that  time.  In  the  debate  upon  the  question,  Lord 
Brougham  said,  if  the  perpetrator  knew  what  he  was  doing, —  if  he  had  taken 
the  precaution  to  accomplish  his  purpose, —  if  he  knew,  at  the  time  of  doing 
the  desperate  act,  that  it  was  forbidden  by  the  law,  that  was  his  test  of  sanity ; 
and  he  cared  not  what  judge  had  given  another  lest,  he  should  go  to  his  grave 
in  the  belief  that  it  was  the  real,  sound  and  consistent  test.  1  Ben.  &  H.  I.«ad. 
Crim.  Cas.,  94;  Regina  v.  Vaughan,  1  Cox,  C.  C,  80;  Eegina  v.  Lay  ton,  40ox, 
0.  C,  149 ;  Eegina  tv  Barton,  3  Cox,  C.  C,  275.  This  last  case  is  more  par- 
ticularly applicable  to  another  branch  of  the  present  inquiry,  arising  out  of 
the  complaint  that  the  court  omitted  to  instruct  the  jury  in  accordance  with 
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the  views  presented  in  the  opening  of  the  defense,  and  as  enforced  in  the 
closing  argument.  In  that  case,  the  defense  set  up  was,  that  the  prisoner  had 
committed  the  crime  under  an  irresistible  impulse.  Parke,  baron,  told  the 
jury  that  there  was  but  one  question  for  their  consideration,  and  that  was, 
whether,  at  the  time  the  prisoner  inflicted  the  wounds  that  caused  the  death, 
he  was  in  a  state  of  mind  to  be  made  responsible  for  the  crime.  That  ^tould 
depend  upon  the  question  whether  he,  at  the  time,  knew  the  nature  and 
character  of  the  deed  he  was  committing,  and,  if  so,  whether  he  knew  he  was 
doing  wrong  in  so  acting.  In  the  course  of  his  remarks  to  the  jury  he  ex- 
pressed his  decided  concurrence  in  the  view  of  the  question  previously  taken 
by  Baron  Rolfe,  that  the  excuse  of  an  irresistible  impulse,  coexisting  with  the 
full  possession  of  the  reasoning  powers,  if  allowed  to  be  a  sufficient  defense, 
might  be  urged  in  justification  of  every  crime  known  to  the  law ;  for  every 
man  might  be  said,  and  truly,  not  to  commit  any  crime  except  under  the  in- 
fluence of  some  irresistible  impulse.  That  distinguished  judge  then  went  oa 
to  say,  that  something  more  than  this  was  necessary  to  justify  an  acquittal  on 
the  ground  of  insanity,  and  it  would  therefore  be  for  the  jury  to  say  whether, 
taking  into  consideration  all  that  the  surgeon  had  said,  which  was  entitled  to 
great  weight,  the  impulse  under  which  the  prisoner  had  committed  this  deed 
was  one  which  altogether  deprived  hira  of  knowledge  that  he  was  doing 
wrong.  Regina  v,  Stokes,  3  C.  &  K.,  185;  Regina  v.  AUnut,  and  Regina  v. 
Paty,  1  Ben.  &  H.  Lead.  Crim.  Cases,  95,  96.  Other  cases  to  the  same  effect 
might  be  cited,  but  we  think  it  unnecessary,  as  it  was  admitted  at  the  argu- 
ment that  the  two  first  named  are  regarded  as  sound  law  in  the  courts  of  the 
country  where  the  decisions  were  made.  Such  undoubtedly  is  the  fact,  and 
in  our  view  of  the  matter  there  is  nothing  in  the  opinion  of  the  court  in  the 
case  of  Commonwealth  v,  Rogers  inconsistent  with  that  state  of  the  law.  On 
the  contrary,  we  think  it  is  to  the  same  effect,  when  the  diflFerent  paragraphs 
of  the  opinion  are  carefully  compared  with  each  other.  In  the  first  place, 
the  learned  judge  lays  down  the  doctrine  that  a  person  accused  of  crime  is 
not  to  be  excused  from  responsibility,  if  he  had  capacity  and  reason  sufficient 
to  enable  him  to  distinguish  between  right  and  wrong  as  to  the  particular  act 
he  was  then  doing,  which  is  the  rule,  as  before  remarked,  in  all  the  well-consid- 
ered cases  upon  the  subject.  He  then  stated  the  rule  by  which  the  jury  were  to 
be  governed  in  case  they  found  from  the  evidence  that  the  accused  was  laboring 
under  partial  insanity. 

§  4350.  As  to  irresistible  impulses. 

That  rule,  it  will  be  observed,  is  in  the  exact  language  of  the  instruction  in 
this  case,  and  was  adopted  by  this  court  at  the  trial  for  the  reason  that  it  was 
believed  to  be  correct,  and  we  are  still  of  the  same  opinion.  It  does  not 
authorize  a  jury  to  convict  a  person  accused  of  crime,  if  laboring  under  partial 
insanity,  unless  they  find,  from  the  evidence,  that  the  accused,  at  the  time  he 
committed  the  act,  still  understood  the  nature  and  character  of  the  act  he  was 
doing;  that  he  still  had  a  knowledge  that  the  act  was  wrong  and  criminal,  and 
mental  power  sufficient  to  apply  that  knowledge  to  his  own  case,  and  to  know 
that  if  he  did  the  act  he  would  do  wrong  and  deserve  punishment;  and  we 
hold,  that  when  a  man  has  capacity  and  reason  sufficient  to  understand  the 
nature  and  character  of  his  act  and  its  consequences,  and  knows  that  it  is 
wrong  and  criminal,  and  mental  power  sufficient  to  apply  that  knowledge  to 
his  own  case,  and  to  know  that  if  he  does  the  act  he  will  do  wrong  and  de- 
serve punishment,  he  is  so  far  sane  as  to  be  responsible  for  bis  criminal  acts; 
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and  on  that  state  of  facts,  and  when  all  those  things  concur  —  which  was  the 
state  of  the  case  supposed  in  the  instruction, —  the  law  assumes  that  he  has 
the  power  to  refrain  from  doing  the  act,  and  does  not  acknowledge  the  doctrine 
that  he  may  be  impelled  to  commit  it  by  any  uncontrollable  or  irresistible  im- 
pulse. Every  person,  on  trial  under  a  criminal  charge,  is  j)resumecl  to  be 
sane  and  to  i)ossess  a  suiKcient  degree  of  reason  to  be  responsible  for  his  crim- 
inal acts,  unless,  as  before  remarked,  the  contrary  is  proved  to  the  satisfaction 
of  the  jury;  and  whenever  partial  insanity  is  set  up  as  an  excuse  for  crime, 
the  question  whether  the  do.i^^ree  of  insanity  is  sufficient  to  constitute  a  valid 
defense  is  for  the  consideration  of  the  jury,  whose  province  it  is  to  determine 
the  question,  in  view  of  all  the  evidence  in  the  case;  and  if  it  ai)pears  from 
the  evidence  that  the  mind  of  the  accused  is  merely  clouded  and  weakened, 
but  is  not  incapable  of  remembering,  reasoning  and  judging  between  right 
and  wrong,  in  respect  to  his  own  particular  act,  that  he  still  understands  the 
qature  and  character  of  the  act  and  its  consequences  and  has  a  knowledge 
that  it  is  wrong  and  criminal,  and  mental  power  sufficient  to  apply  that  knowl- 
edge to  his  own  case,  and  to  know  that  if  he  does  the  act  he  will  do  wrong 
and  deserve  punishment,  then  the  law,  on  that  state  of  facts,  properly  regards 
the  accused  as  a  moral  agent  responsible  for  his  criminal  acts  and  punishable 
for  the  crime  charged  against  him;  and  to  admit,  in  such  a  case,  that  the  de- 
fense may  be  successfully  set  up  that  he  was  impelled  to  the  commission  of 
the  act  charged  by  any  uncontrollable  or  irresistible  impulse  would  be  to  over- 
look and  disregard  the  test  or  criterion  of  responsibility  for  criminal  acts  which 
the  law  itself  establishes  in  such  a  case,  and  to  allow  that  defense  to  be  urged 
in  justification  of  every  crime  known  to  the  law.  For  these  reasons  we  are 
of  the  opinion  that  the  instruction  was  correct,  and  that  no  further  instruction 
in  the  case  upon  this  subject  was  necessary. 

§  4351.  Dtstiiu^tion  ^jetweoi  complete  and  partial  insanity, 
A  few  remarks  in  relation  to  the  twelfth  cause  assigned  for  a  new  trial  will 
be  sufficient  to  show  that  it  is  entirely  without  merit.     It  assumes  that  the 
court,  in  effect,  instructed  the  jury  that  they  could  not  acquit  the  prisoner  on 
the  ground  of  insanity,  unless  it  appeared  that  his  reason  and  mental  powers 
were,  at  the  time  of  the  act,  either  so  deficient  that  he  had  no  will,  no  con- 
science or  controlling  mental  power,  or  that  through  the  overwhelming  vio- 
lence of  mental  disease,  his  intellectual  powers  were  for  the  time  obliterated. 
Such  portions  of  the  charge  as  are  supposed  to  be  referred  to  in  the  motion 
for  a  new  trial  will  furnish  the  most  satisfactory  answer  to  this  ground  of 
complaint.     Upon  this  subject  the  jury  were  told,  in  the  first  place,  that  insane 
delusion  may  and  sometimes  does  exist  to  so  high  a  degree  that  the  person 
under  its  influence  has  neither  intelligence  nor  capacity  to  have  a  criminal  in- 
tent* but  that  such  extreme  cases  were  easily  distinguishable  from  the  exam- 
ples of  partial  insanity,  where  the  mind  of  the  person  is  merely  clouded   and 
weakened,  but  is  not  incapable  of  remembering,  reasoning  and  judging,  at  the 
time,  between  right  and  wrong,  in  respect  to  his  own  particular  acts.      An- 
other remark  of  the  court  in  this  connection  was  to  the  effect  that  extreme 
cases  of  insane  delusion  had  doubtless  occurred  where  the  reason  and  mental 
powers  of  the  person  were  for  the  time  wholly  obliterated,  so  that  he  had  no 
>yill,  no  conscience  or  controlling  mental  power,  and  consequently  could  not 
be  regarded,  in  legal  contemplation,  as  a  moral  agent,  and  that  such  persons 
would  not  be  responsible  for  criminal  acts.     They  were  also  told,  upon  the 

same  subject,  that  if  the  testimony  of  the  experts  was  correct,  that  form  of 
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insanity  could  not  be  successfully  set  up  by  the  prisoner,  as  they  appeared  to 
negative  that  theory  of  his  defense;  but  still,  it  was  for  them  to  determine 
whether  there  was  any  sufficient  evidence  in  the  case  to  support  that  view  of 
the  defense.  Towards  the  close  of  the  charge  these  propositions,  together 
with  some  othei'S  of  like  importance,  were  restated  to  the  jury  in  a  more  dis- 
tinct form,  in  order  to  guard  their  minds  against  the  danger  of  any  mistake. 
They  were  then  told  that  if  they  found  that  the  prisoner  did  not  know  the 
nature  and  quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  tliat  lie  did 
not  know  he  was  doing  what  was  wrong,  then  he  was  clearly  entitled  to  an 
acquittal. 

With  the  same  view  they  were  also  told  that  a  person  was  not  criminally 
responsible  if,  at  the  time  he  committed  the  act,  he  had  not  sufficient  capacity 
and  reason  to  know  whether  his  act  was  right  or  wrong,  or,  to  s])eak  more  ac- 
curately, to  know  that  the  act  he  was  doing  was  wrong  and  criminal,  and 
would  subject  him  to  punishment;  and  also  that  he  was  not  responsible,  if  the 
act  was  actuallv  done  under  a  lixed  insane  delusion  that  certain  facts  existed 
which  were  wholly  imaginary,  but  which,  if  true,  would  have  constituted  a 
good  defense;  and  finall3%  that  he  was  not  responsible  if  he  had  not  intelli- 
gence and  capacity  enough  to  have  a  criminal  intent,  or  if  his  reason  and  men- 
tal powers  were,  at  that  time,  either  so  deficient  that  he  had  no  will,  no  con- 
science or  controlling  mental  power,  or  if,  through  the  overwhelming  violence 
of  mental  disease,  his  intellectual  power  was  for  the  time  obliterated.  Com- 
ment upon  this  part  of  the  charge  is  unnecessary.  It  gives  its  own  construc- 
tion, and,  as  we  think,  affords  a  demonstration  that  the  theory  assumed  in  the 
motion  for  a  new  trial  is  erroneous. 

All  of  the  questions  have  been  attentively  considered,  and,  after  full  de- 
liberation, we  have  come  to  the  conclusion  that  it  is  our  duty  to  overrule  the 
motion;  and  there  must  be  judgment  on  the  verdict. 

§  4352.  MiscellaiieOQS. — The  admission  of  im;)roper  evidence  in  a  criminal  ca5?e  is  no  ffround 
for  a  new  trial,  where,  without  it,  the  other  testimony  in  the  case  was  prima  facie  as  to  the 
point,  and  not  opiK>sed,  and  the  verdict  is  clearly  riglit.  United  States  v.  Hart  well,  3  CliflP., 
221. 

g  4'i53.  An  affidavit  of  the  master  of  a  ship  indorsed  on  a  manifest  about  a  month  after  the 
making  and  filing  of  the  manifest  in  the  custom-house  is  not  admLssible  for  the  defense  in  a 
criminal  action  a^j^ainst  a  third  person,  though  the  manifest  itself  was  introduced  by  the  prose- 
cution.    United  St.ntes  v.  Graflf,*  14  Blatch.,  881. 

§  4S54.  Where  defendants  were  charged  with  setting  on  foot,  or  preparing  the  means  for,  a 
military  expedition  against  a  foreign  nation  with  which  the  United  States  were  at  peace,  upcm 
the  preliminary  hearing,  documentary  evidence,  consisting  of  the  constitution  and  minutes  of 
the  society  to  which  the  defendants  belonged,  and  whose  object  was  charged  to  \ye  the  execu- 
tion of  the  unlawful  undertaking,  was  held  competent  in  the  light  of  admissions  and  declara- 
tions explanatory  of  the  acts  of  the  defendants  which  had  been  proved  by  other  evidence, 
although  not  containing  any  proof  in  itself  of  any  overt  acts.  It  was  also  held  that  those 
parts  of  this  evidence  which  admitted  of  an  interpretation  favorable  to  the  defendants  must 
be  considered,  as  well  as  those  parts  which  implied  guilt.  United  States  r.  Lums<len,  1  Bond,  5. 

$i  4355.  A  pai>er  found  in  a  trunk,  not  addresst»d  to  tlie  prisoner,  and  bearing  the  signature 
of  another,  is  not  aduiia-^ible  in  evidence,  until  it  is  proved  that  the  trunk  is  the  property  of 
the  prisoner,  or  the  prisoner  is  in  some  way  connected  with  the  pai)er.  United  States  r.  Craig, 
4  Wash..  729. 

g  4350.  On  a  motion  to  quash  an  indict?nent,  the  affidavit  of  the  defendant  impugning  the 
conduct  and  judgment  of  the  grand  jury  cannot  be  received.     Unit^l  States  t\  Brown,  1  Saw., 

581. 

i;  4357.  In  an  indictment  charging  in  one  count  po-tsession  of  counterfeit  coin  with  intent  to 
defraud,  and  another  couni  charging  a  frau»lulent  sale  of  such  coin,  evidence  of  fraudulent 
|xiss'.'^-iion  and  snicnmy  he  relaine  1  as  i«u;>]M>rtin;::  th<»  first  count,  after  tlu*  second  has  been 
withdrawn.     United  State's  r.  Biehtisth,  I  Mel'..  43  (s^i^  2U{M-0). 
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§  4358.  Upon  an  indictment  for  practicing  medicine  without  a  license  from  the  medical 
society,  the  defendant  may  show  that  the  charter  of  the  society  has  been  vacated.  United 
States  V.  Williams,  5  Cr.  C.  C,  62. 

§  4359.  Where  an  indictment  for  obstructing  and  retarding  the  passage  of  the  mail  alleged 
a  contract  with  the  postmaster-general  in  pursuance  of  wliich  the  mail  was  being  carried,  al- 
though that  the  mail  should  be  carried  in  pursuance  of  such  a  contract  was  a  qualification  nbt 
found  in  tlie  language  of  the  statute  under  which  the  indictment  was  framed,  the  prosecution 
were  required  to  prove  the  contract,  one  member  of  the  court  being  of  opinion  that  no  prose- 
cution could  be  sustained  without  showing  the  contract  with  the  postmaster-general,  and  the 
other  thought  that  as  the  contract  alleged  was  not  impertinent  or  foreign  it  must  be  proved, 
although  an  indictment  might  be  so  framed  as  to  subject  the  defendant  without  proof  of  the 
contract.    United  States  v.  Porter,*  8  Day  (Conn.),  383. 

§  4360.  It  is  not  admissible  to  prove  what  was  said  before  the  magistrate,  and  to  which  ac- 
cused made  no  reply.    United  States  v.  Brown,*  4  Cr.  C.  C,  608. 

.  §  4361.  A  grand  jaror  may  testify  as  to  what  the  accused  testified  before  the  grand  jury  on 
the  examination  of  another  person ;  the  prisoner  need  not  be  cautioned  in  such  case  not  to 
criminate  himself,  as  a  witness  is  presumed  to  know  his  privilege.     United  States  v,  Charles,* 

2  Cr.  C.  C,  76. 

§  4362.  If  the  grand  jury  are  satisfied  by  the  evidence  adduced  on  the  part  of  the  prosecu- 
tion that  the  party  accused  has  committed  the  unlawful  act  with  which  he  is  charged,  they 
have  no  right  to  send  for  and  examine  witnesses  to  prove  matter  of  justification  or  excuse. 
United  States  v,  Lawrence,  4  Cr.  C.  C'.,  514. 

§  4363.  Bdclarations.— Whore  an  offense  against  the  law  is  shown  to  have  been  committed 
the  law  raises  a  presumption  of  guilty  intent.  This  presumption  cannot  be  overthrown  by  the 
declarations  of  the  accused,  made  after  the  commission  of  the  offense,  and  such  declarations 
cannot  be  proved.    United  States  v.  Im^and,  1  Woods,  5S1.    See  >i§  US'),  1830;  also  VI,  supra. 

§  43  6  i.  Acts,  declarations  and  conduct  of  a  defendant,  on  the  occasion  of  the  commission 
of  an  offense,  are  to  be  considered  as  indicia  of  his  guilt  or  innocence.  United  States  v,  Han- 
way,  3  Wall.  Jr.,  189. 

§  4365.  It  seems  that  the  statements  made  by  a  person  arrested  on  the  charge  of  having 
counterfeit  money  in  his  possession  at  the  time  of  his  arrest  are  admissible  in  evidence.  United 
States  V.  Kenneally,  5  Biss.,  133. 

g  4366.  Tne  declarations  of  a  prisoner  at  the  time  he  was  arrested  are  competent  evidence 
in  his  favor,  not  ^  proof  of  the  facts  stated,  but  as  repelling  unfavorable  conclusions  from  the 
prisoner's  silence.     United  States  i?.  Craig,  4  Wash.,  789. 

§  43i>7.  Where  it  appears  that  the  defendant  in  a  criminal  case  has  made  false  statements 
in  relation  to  the  circumstances  and  subject-matter  of  the  alleged  crime,  evidence  is  admissible 
to  show  that  at  the  time  of  making  such  statements  the  defendant  believed  they  were  true. 
United  States  v.  Randall,  Deady,  534. 

§  4368.  The  assertions  of  one  party  of  the  guilt  or  innocence  of  another  are  not  evidence  for 
or  against  the  other.  So  where  three  persons  are  jointly  indicted  for  murder,  the  conversation 
of  two  of  them  inculpating  themselves,  and  exculpating  the  third,  is  not  admissible  in  favor 
of  the  third.    United  States  v,  Douglass,  3  Blatch.,  307. 

§  4369.  On  an  indictment  for  murder  it  is  admissible  to  show  that  the  defendant  stated  that 
he  intended  to  commit  murder  in  a  certain  way,  that  he  advised  the  witness  to  join  him  in 
the  adventure,  and  said  that  he  had  had  experience  of  it ;  but  the  question  whether  the  evi- 
dence amounts  to  an  acknowledgment  is  for  the  jury.  United  States  v.  Tardy,*  Pet.  C.  C, 
458. 

§  4370.  Guilt  cannot  be  fastened  on  any  person  by  the  declarations  or  statements,  oral  or 
written,  of  others.  Guilt  must  originate  w^ithin  a  man's  own  heart,  and  it  must  be  established 
by  his  own  acts,  conduct  or  admissions.  So  in  a  prosecution  for  a  conspiracy  the  acts  and  dec- 
larations of  persons  other  than  the  defendant  are  not  evidence  to  show  that  he  was  one  of  the 
conspirators  —  for  no  man's  connection  with  a  conspiracy  can  be  legally  established  by  inrhat 
occurs  in  his  absence  and  without  his  knowledge  or  concurrence.    United  States  r.  Babcock,* 

3  Dill.,  615. 

§4371.  A  declaration  of  another  party  that  he  is  the  person  guilty  of  the  act  charged  against 
the  accused  is  not  admissible.     United  States  v.  Miller,*  4  Cr.  C.  C,  104. 

§  4372.  In  a  trial  for  murder,  evidence  that  another  person  confessed  that  he  killed  deceased 
is  not  admissible.     United  States  v.  McMahon,*  4  Cr.  C.  C,  573. 

§4373.  Confessions. —  The  United  States  cannot  give  in  evideniw  against  a  prisoner  what 
was  said  in  his  presence  before  tha  examining  magistrate,  and  not  denied  by  him.  United 
States  V.  Brown,*4  Cr.  C.  C,  508.     See  VI,  supra, 

§  4374.  When  a  party  has  voluntarily  made  statements  against  his  own  interest,  which  are 
always  entitled  to  great  weight,  he  cannot,  by  subsequently  contradicting  them,  or  by  varying 

663 


IN  CRIMINAL  CASEIS.  •  gg  4875-1889. 


his  account  of  the  transaction,  destroy  the  effect  of  such  admissions.    United  States  v.  Qlea- 
son,  I'Woolw.,  128. 

§  4375.  Upon  an  indictment  for  libel,  after  evidence  of  publication  of  the  libel  charged  bj 
the  defendant  within  the  district,  evidence  may  be  given  of  any  confessions  or  acknowledg- 
m^ents  made  by  the  defendant  in  relation  to  any  of  the  matters  charged  in  the  indictment. 
United  States  v.  Crandell,  4  Cr.  C.  C,  683. 

§4376.  The  court,  at  the  instance  of  the  defense,  instructed  the  jury  that  certain  confes- 
sioiUs,  reduced  to  writing  and  not  produced,  ought  to  be  disregarded,  although  they  came  out 
upon  direct  interrogatories  of  the  cross-examining  counsel.  Held,  that  if  there  was  any  error 
in  this  instruction  it  was  manifestly  favorable  to  the  prisoners.  United  States  v.  Gibert,  2 
Sumn.,  19. 

§^377.  Subject  to  the  cautions  to  be  observed  in  receiving  and  weighing  confessions  of 
guilt,  they  are  among  the  most  effectual  proofs  in  the  law.  Their  value  depends  on  the  sup- 
position that  they  are  deliberately  made,  and  on  the  presumption  that  a  rational  being  will  not 
make  admissions  prejudicial  to  his  interest  and  safety,  unless  when  urged  by  the  promptings 
of  truth  and  conscience.  Such  confessions,  so  made  by  a  prisoner,  to  any  person,  at  any  mo- 
ment of  time,  and  at  any  place,  subsequent  to  the  perpetration  of  the  criiAe,  and  previous  to 
his  examination  before  a  magistrate,  are  at  common  law  received  in  evidence  as  proofs  of  his 
guilt.     United  States  v.  Montgomery,  8  Saw.,  544. 

§  4378.  To  make  a  confession  evidence,  it  must  be  made,  so  far  as  can  be  ascertained,  in  the 
absence  of  any  excitement  which  creates  a  hope  to  obtain  favor,  or  to  avoid  a  threatened  pun- 
ishment. But  the  court  in  such  cases  must  judge  of  the  motives  which  induced  the  confes- 
sion from  the  confession  itself  and  the  circumstances.     United  States  v.  Nott,  1  McL.,  499. 

§  4379.  Confessions  of  an  accused  should  always  be  cautiously  received.  United  States  v» 
Coons,  1  Bond,  1. 

§  43S0.  Where  the  confession  of  a  prisoner,  made  to  the  officer  who  arrested  him,  has  been 
given  in  evidence,  it  is  proper  to  ask  the  officer  whether  the  confession  was  made  at  his  solici* 
tation  and  advice  to  the  accused  that  it  would  be  better  for  him  to  confess.  Territory  of  Mon* 
tana  v.  McCUn,*  1  Mont.  T'y,  894. 

§  4381.  Confessions  extorted  by  threats  of  punishment,  or  obtained  by  promise  of  reward  or 
favor,  are  not  admissible  in  evidence.     United  States  v.  Pumphreys,*  1  Cr.  C.  C,  74. 

g  4383.  Confessions  made  under  the  influence  of  hope  or  fear,  and  subsequent  confessions 
of  the  same  fact,  are  not  admissible.    United  States  v.  Charles,*  2  Cr.  C.  C,  76. 

^  4383.  Confessions  made  under  the  influence  of  hope  of  mitigation  of  punishment  not 
admissible.     United  States  v.  Pocklington.*  2  Cr.  C.  C,  293. 

§  4384.  A  confession  made  before  a  magistrate  who  tells  the  prisoner  that  there  is  enough 
evidence  to  convict  him ;  that  he  had  better  confess,  and  would  probably  fare  better  for  it,  is 
inadmissible.  Declarations  made  by  a  witne^ss  before  the  grand  jury,  on  oath,  are  appar- 
eatly  inadmissible  on  his  trial  for  the  same  crime,  for  the  reason  that  they  were  induced  by 
hope  or  fear.    United  States  v.  Negro  Charles,*  2  Cr.  C.  C,  76. 

^  4385.  A  confession  made  under  the  influence  of  threats  or  promises  of  favor  is  not  admis- 
sible ;  but  facts  discovered  in  consequence  of  such  confession  may  be  proved.  United  States 
t;.  Hunter,*  1  Cr.  C.  C,  317. 

g  4386.  Where  one  influenced  by  hope  of  pardon  confessed  that  he  had  stolen  certain  prop- 
erty, and  thereupon  produced  part  of  the  same  with  declarations  identifying  it  as  that  which 
had  been  stolen,  although  the  confession  is  inadmissible,  the  act  and  accompanying  declara- 
tions were  held  competent.     Berry  v.  United  States,*  2  Colo.  Ty,  186. 

§  4387.  Where  a  prisoner  confessed  his  guilt,  and  went  and  identified  the  stolen  property, 
the  latter  act  was  admissible  against  him  apart  from  the  confession.  United  States  v,  Negro 
Richard,*  2  Cr.  C.  C,  439. 

g  4388.  Where  one  indicted,  under  section  5358  of  the  Revised  Statutes,  for  plundering  a 
wrecked  vessel,  made  a  confession  to  an  agent  or  detective  employed  by  the  underwriters,  a 
wrecking  company,  and  the  owners  of  the  vessel,  to  hunt  up  the  missing  goods,  and  author- 
ized by  them  to  institute  criminal  proceedings  against  the  guilty  parties  in  the  federal  courts, 
which  agent  or  detective  was  accompanied  by  a  deputy  United  States  marehal.  not  acting  in 
any  way  in  an  official  capacity,  evidence  of  the  confession  was  held  admissible,  although  it 
was  made  on  threats  and  promises  made  by  the  agent,  the  marshal  not  having  any  warrant  of 
arrest,  or  attempting  or  threatening  to  make  an  arrest,  and  the  agent  not  being  such  a  i)erson 
in  authority  as  to  render  the  confession  inadmissible.     United  States  r.  Stone,  8  Fed.  R.,  232. 

§  4:tS9.  If  one  arrested  for  laiveny  confesses  to  the  officer,  upon  a  promise  by  the  officer  that 
he  will  do  what  he  can  for  him  if  he  will  tell  where  the  goods  are,  the  confession  is  not  admis- 
sible in  evidence  against  him.  But  if,  without  any  promise,  he  confesses  before  the  magistrate 
to  another  larceny,  on  the  trial  of  the  latter  the  confession  to  the  magistrate  may  be  admitted* 
United  States  v.  Kurtz,  4  Cr.  C.  C,  682. 
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§  4890.  Where  an  assistant  in  a  postoffice,  charged  with  stealing  bank-notes  from  a  letter  in 
the  mail,  confessed  to  the  postmaster  and  produced  one  of  the  liank-notes  anil  the  letter,  the 
confession  was  admitted  in  evi(1ence,  the  postmaster  having  before  told  the  defendant  that 
while  he  had  no  vengeance  to  gratify,  the  whole  matter  should  be  exposed.  United  States  v. 
Nott,  1  McL. ,  499. 

^4891.  In  a  criminal  prosecution  against  a  negro,  her  voluntary  confession  that  she  is  a  free 
woman  is  competent  evidence  of  that  fact  as  against  her.  Jones  v.  United  States,  5  Cr.  C.  C. 
647. 

§  4892.  On  a  trial  for  murder,  the  conft^ssion  of  the  defendants  is  admissible  where  evidence 
has  been  adHfitted  tending  to  show  tliat  a  crime  had  be^n  committed,  and  that  the  defendants 
are  guilty.     United  States  v.  Williams,*  1  Cliff.,  5. 

§  4898.  A  statement  freely  and  voluntarily  made  by  one  accused  of  a  crime  is  not  rendered 
inadmissible  as  evidence  against  him  by  the  fact  that,  after  making  it,  he  voluntarily  took  oath 
to  its  correctness.    United  Statas  v.  Graff,*  14  Blatch.,  3S1. 

§  4894.  A  confession  made  on  oath  before  a  magistrate  cannot  be  admitted  against  the  pris- 
oner.    United  States  v.  Duffy,    1  Cr.  C,  C,  164;  United  States  i\  Bascadore,*  3  Cr.  C.  C,  30. 

S  4895.  An  admission  of  a  prisoner  need  not  be  in  writing,  or  in  the  words  of  the  prisoner. 
The  witness  may  relate  the  convei-sation  as  he  recollects  it.  If  it  is  in  detached  pai*ts,  relating 
to  different  subjects,  he  need  state  only  what  relates  to  the  matter  in  issue.  If  the  conversa- 
tion was  one  unbroken  chain,  the  whole  must  be  given.     United  Stales  v,  Wilson,  Bald.,  78. 

55  4396.  It  need  not  be  shown  that  a  witness  introduced  to  prove  the  admissions  an.i  conft^s- 
sions  of  the  accused  remembers  all  that  was  said  by  him.  before  he  proceeds  to  detail  such 
confessions.  The  recollection  of  the  witness,  and  his  ability  to  tell  all  that  was  said,  is  usu- 
ally ascertained  by  cross-examination.  Yelm  Jim  v.  Washington  Territory,*  1  Wash.  Ty  (X. 
S.),  63. 

§  4897.  An  accused  cannot  be  convicted  upon  his  confession  alone.  Territory  of  Montana 
v.  McLinn,*  1  Mont.  T'y,  394. 

^  4398.  Confessions  of  a  prisoner,  unsupported  by  corroborating  circumstances,  are  not  of 
themselves  sufficient  to  prove  ihe  corjyus  delicti.  There  should  always  bo  something  more 
than  the  mere  confession  of  the  accused  to  justify  a  verdict  of  guilty.  Dougherty  v.  The  Peo- 
ple.* 1  Colo,  ry,  514. 

J^  4899.  An  offer  of  a  bribe  by  an  accused  to  the  officer  to  permit  him  to  escape,  made  in  th«- 
same  conversation  with  a  confession  of  the  crime,  is  evidence  by  itself,  and  independent  of  the 
confession.     United  States  v.  Barlow,*  1  Cr.  C.  C,  94. 

§  441)0.  A  confession  must  be  given  in  evidence  as  a  whole,  but  the  jury  have  a  right  to  judge 
for  themselves  of  the  truth  of  it  or  any  part  of  it.    United  States  v.  Prior,  5  Cr.  C.  C,  37. 

§  4401.  The  jury  must  either  believe  or  reject  the  whole  of  a  prisoner's  confession.  United 
States  V.  Barlow,*  1  Cr.  C.  C,  94. 

§  4402.  If  a  confession  of  the  accused  is  given  in  evidence,  the  jury  must  believe  or  reject 
the  whole  of  it.     Ibid. 

§  4408.  Confessions  brought  out  upon  the  cross-examination  by  the  prisoner's  own  counsel 
are  not  to  be  regarded  in  any  different  liglit  than  if  they  had  been  brpught  out  on  the  dire<t 
examination.    United  States  v.  Gibert,  2  Sumn.,  19. 

§  4404.  In  a  criminal  prosecution,  confessions  of  the  crime  by  a  third  person,  made  out  of 
court,  are  not  admissible.     United  States  v.  Randall,  Deady,  524. 

g  440r).  Upon  an  indictment  for  burning  the  treasury  buildings  of  the  United  States,  evidence 
that  a  third  person  had  confessed  the  burning,  in  order  to  prove  that  the  burning  was  by  desi^« 
and  therefore  that  the  offense  had  been  committed,  was  refused.  United  States  v,  Wliite,  5  Or. 
C.  C,  78. 

§  4406.  The  admissions  of  an  alleged  conspirator,  made  after  the  conspiracy  has  terminated, 
and  not  in  the  presence  of  the  accused,  are  not  evidence  against  the  latter.  In  re  Martin,  5 
Blatch.,  803. 

g  41^07.  The  acts  and  confessions  of  persons  indicted  for  a  conspiracy,  done  and  made  while 
carrying  it  out,  are  evidence  against  other  of  the  conspirators  in  a  proceeding  to  which  the 
witnesses  are  not  parties.     United  States  v.  Cole,  5  McL.,  513. 

§  440^.  The  confessions  of  one  defendant  offered  merely  to  prove  his  own  guilt,  are  not  evi- 
dence against  a  co-defendant,  unless  offered  as  the  declaration  of  a  confederate  in  the  same 
crime,  in  which  case  they  are  admissible  in  a  joint  trial  against  both.  United  States  v.  Wilson, 
1  Bald.,  78. 

g  440D.  An  officer  charged  with  the  safe-keeping,  transfer  and  disbursement  of  the  public 
moneys  was  indicted,  under  the  act  of  August  6,  1846,  for  loaning  such  moneys  to  three  other 
defendants  named  in  the  same  indictment,  the  charge  against  the  latter  being  that  they  then 
and  there  advised  and  participated  in  the  unlawful  and  felonious  act.  Before  the  jury  \iveri* 
impaneled  the  principal  defendant  pleaded  nolo  contendere.     Held,  that  the  confessions  of  the 
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principal  defendant  were  admissible  for  the  purpose  of  proving  that  he  unlawfully  loaned  cer- 
tain portions  of  the  public  money  as  alJejicod  in  the  indictment,  but  not  to  prove  anything 
charge i  aj?ainst  the  other  defendants.     United  States  v,  Hartwell,  3  Cliff.,  221. 

§  4410.  Upon  an  indictment  for  robbery  on  the  hi^h  seas,  wliere  evidence  was  given  of  the 
confessions  of  some  of  the  prisoners,  without  naming  them,  it  was  held  that  the  confcFsiona 
could  not  be  applied  to  any  of  the  prisoners  in  particular  as  proofs  of  his  guilt,  but  might  bo 
weighed  by  the  jury  so  far  as  they  went  to  identify  the  vessel  which  committ<?d  the  robl)ery. 
United  States  v.  Gibert,  2  Sumn.,  19. 

8  4411.  It  is  not  the  law  in  the  United  States  that  a  confession  is  not  sufficient  to  justify  a 
conviction  in  a  capital  case  unless  the  corpus  delicti  is  fully  proved  by  indei)endent  evidence. 
All  that  can  be  required  is  that  there  should  be  corroborative  evidence  tending  to  prove  the 
facts  embraced  in  the  confession ;  and  where  such,  evidence  is  introduced,  it  belongs  to  the 
jury,  under  the  instructions  of  the  court,  to  determine  its  sufficiency.  United  States  v,  Will- 
iams,* 1  Cliff..  5. 

§  4412.  It  seems  that  confessions,  freely  and  voluntarily  made,  are  admissible  to  show  mur- 
der on  the  high  seas,  though  the  corptis  delicti  is  not  otherwise  proved,  in  cases  in  which,  if 
the  facts  confe:^sed  are  true,  the  crime  must  have  beon  committed.     Ibid. 

§  44 It*}.  A  written  confession,  signed  by  the  accused,  is  sufficient  evidence  of  the  commission 
of  the  crime  to  warrant  a  committing  magistrate  to  hold  him  for  trial,  although  proof  of  the 
corpus  delicti  has  not  been  made.     United  States  v.  Bloomgart,  2  B?n.,  358. 

§  4414.  Where  one  is  charged,  under  section  54S0  of  the  Revised  Statutes,  with  attempting 
to  put  counterfeit  money  into  circulation  by  tlie  use  of  the  mail,  the  gist  of  the  offense 
being  the  abuse  of  the  mail,  and  the  corpus  delicti  the  mailing  of  the  letter  in  execution  of 
the  unlawful  scheme,  the  admission  of  the  dclendant  is  competent  to  prove  that  he  was  the 
sender  of  the  letter,  where  the  letter  itself  shows  its  unlawful  character,  and  there  is  evidence 
of  its  b?in.'^  sent  by  some  one.     United  States  v,  .Jones,  10  Fed.  R..  469. 

§  4115.  0:i  the  tii.xl  of  an  indictment  of  a  bankrupt,  for  fraudulently  disposing  of  his  prop- 
erty, his  examination  under  the  bankrupt  act,  to  which  he  is  obliged  to  submit  and  cannot 
escape,  is  not  admissible  against  him :  for  a  confession,  in  order  to  be  admissible  against  a  de- 
fendant, must  be  voluntary.     United  States  r.  Prescott,*  2  Dill.,  405. 

§  4416.  The  following  is  the  opinion  in  the  above  case  rendered  by  MR.  Justice  Miller:  It 
is  our  opinion  that  the  evidence  offered  is  not  competent.  The  general  rule  certainly  is  that 
evidence  given  or  statements  made  by  a  party  under  compulsion  or  order  of  court  tending  to 
criminate  himself  ciinnot  be  put  in  evidence  on  a  criminal  proceeding  against  him.  Regina 
r.  Garbett,  1  Denison,  Crim.  Cases,  236.  This  case  falls  within  this  principle.  (Dillon,  J., 
concurred . )    1  bid. 

%  4417.  Dying  declarations,  made  in  contemplation  of  death,  are  admissible  in  evidence. 
United  States  v.  Taylor,*  4  Cr.  C.  C,  888. 

§  4418.  Dying  declarations  are  admissible  only  in  criminal  cases,  and  when  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are  the  subject  of 
the  dying  declarations,  such  declarations,  or  provisions  of  a  will,  which  can  be  considered  as 
nothing  more  than  dying  declarations  reduced  to  writing,  cannot  be  received  to  prove  fraudu- 
lent acts  relied  on  to  set  aside  a  discharge  in  bankruptcy.     Marionneaux^s  Case,  1  Woods,  37. 

g  4419.  Where  a  man  beat  his  wife  so  that  she  died,  on  indictment  for  murder  her  dying 
declarations  were  admitted  in  evidence.    United  States  r.  McGurk,*  1  Cr.  C.  C,  71. 

§  4420.  On  the  trial  of  an  indictment  for  murder,  evidence  is  admissible  of  the  dying  decla- 
rations of  the  murdered  man,  made  under  a  conviction  of  approaching  death,  as  to  the  facta 
of  the  murder,  but  not  as  to  his  opinion  of  the  motives  or  malice  of  the  murderer.  United 
Stetes  r.  Veitch,*  1  Cr.  C.  C,  115. 

§  4421.  Where  dying  declarations  are  offered  in  a  criminal  case,  the  clearness  or  obscurity 
of  the  statements,  their  consistency  with  each  other,  and  with  the  other  facts  proved  in  the 
case ;  the  condition  of  the  declarant's  mind  for  accurate  observation,  and  for  correct  recital  of 
the  things  observed ;  and  as  well  also  the  fact  that  he  is  the  only  j^erson,  except  the  defendant, 
whose  story  or  the  homicide  is  known,  are  all  to  be  considered  by  the  jury.  United  States  v. 
Gleason.  1  Woolw.,  128. 

^  44222.  Upon  an  indictment  for  manslaughter,  the  declarations  of  the  deceased,  made  in  ex- 
tremis, were  held  admissible  as  to  facts  stated  by  the  de;*eased,  but  not  as  to  his  opinion  of  the 
defendant's  motives  or  malice.     United  States  v,  Veitch,*!  Cr.  C.  C,  115. 

§  442*).  In  a  trial  for  murder,  the  declarations  of  the  deceased  are  not  admissible  in  evidence 
unless  made  under  a  settled  conviction  that  he  was  about  to  die.  United  States  v.  Woods,*  4 
Cr.  C.  C,  484. 

§  41^24.  Secondary  evidence. —  In  a  prosecution  for  sending  a  challenge,  the  contents  of  the 
challenge  cannot  be  proved  by  parol.     Uniteti  htatcs  v,  Lynn,*  2  Cr.  C.  C,  309. 

^  4425.  If,  on  an  indictment  for  forgery,  letters  written  and  notes  passed  or  delivered  to 
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others  by  the  defendant  are  in  the  possession  of  another  by  his  consent,  or  are  destroyed, 
secondary  evidence  of  them  may  be  given  under  the  same  rules  which  apply  to  papers  in  his 
actual  custody.    United  States  v.  Doebler,*  Bald.,  519. 

§  4420.  In  an  indictment  for  stealing  a  check  on  a  bank,  proof  of  presentation  of  the  check 
was  objected  to  unless  the  check  was  produced,  but  the  court  held  that  the  objection  must  be 
overruled  unless  the  defendant  could  show  that  it  was  in  the  possession  or  power  of  the  gov- 
ernment.   United  States  v.  Wilson,  1  Cr.  C.  C,  104. 

^  4427.  On  the  trial  of  an  indictment,  under  the  act  of  1835,  for  endeavoring  to  make  a 
mutiny  on  board  ship,  it  is  sufficient  to  prove  orally  that  the  vessel  was  owned  by  an  American 
citizen.     United  States  v.  Seagrist,  4  Blatch.,  420. 

§  4428.  On  the  trial  of  an  indictment  for  forging  and  delivering  bank-notes,  an  accomplice 
testified  that  the  defendant  had  forged  a  large  quantity  of  notes,  and  had  delivered  one  to  him 
to  pass,  telling  him  to  write  when  he  wanted  more,  and  that  he  wrote  to  the  defendant  for 
more  and  got  an  answer.  On  being  asked  to  produce  this  letter,  the  witness  claimed  not  to 
Jmow  where  it  was.  Held^  that  parol  evidence  of  the  contents  of  the  letter  was  admissible, 
without  any  notice  to  the  defendant  to  produce,  and  without  producing  the  letter,  to  wliich 
it  was  an  answer,  and  also  without  any  search  being  made  for  it.  United  States  v.  Doebler,  1 
Bald.,  510. 

g  4429.  In  a  prosecution  for  stealing  bank-notes,  the  contents  of  the  notes  may  be  proved  by 
parol.     United  States  v.  Lodge,*  4  Cr.  C.  C,  673. 

§  4430.  Limitations. —  Evidence  of  a  bar  by  the  statute  of  limitations  may  be  given  under 
a  demurrer  to  an  indictment.     United  States  v.  Watkins,  3  Cr.  C.  C,  441. 

§  4431.  Under  the  general  issue  to  an  indictment,  the  defendant  may  give  in  evidence  the 
statute  of  limitations,  and  the  prosecution  may  show  that  the  defendant  was  a  person  **  fleeing 
from  justice,"  and  therefore  not  entitled  to  the  benefit  of  the  limitation.  United  States  v. 
White,  5  Cr.  C.  C,  73. 

§4432.  Arrest,  commitment  and  ball. —  One  magistrate  may  commit  a  person  on  an  affi- 
<lavit  taken  before  another  magistrate.    Ex  parte  Bolimauand  Ex  parte  Swaitwout,  4  Cr.,  75. 

§  4433.  Upon  an  application  to  bind  over  an  accused  to  answer  upon  a  criminal  charge,  the 
defendant's  witnesses  are  not  generally  examined.  But  the  court  may  examine  witnesses  who 
were  present  at  the  time  when  the  offense  is  said  to  have  been  committed,  to  explain  what  is 
said  by  the  witnesses  for  the  prosecution.  Cross-examination  of  the  witnesses  for  the  prosecu- 
tion at  this  incipient  stage  of  the  proceedings  is  improper.  United  States  v.  White,  3 
Wash.,  29. 

§  4434.  The  oath  of  a  person  who  has  been  informed  by  one  not  upon  oath  is  not  legal  evi- 
dence upon  which  the  court  will  award  process  for  the  arrest  of  an  offender  in  the  first 
instance.    United  States  v.  Burr,*  2  Wheeler,  573. 

§4485.  Appointment  to  offlee.— Upon  an  indictment  for  assaulting  an  inspector  of  the 
customs  while  executing  the  duties  of  liis  office,  a  warrant  for  the  appointment  of  the  in- 
spector, under  the  hand  of  the  sm'veyor,  is  not  admissible  to  prove  his  appointment,  the  law 
requiring  the  inspector  to  be  appointed  by  the  collector.  United  States  v.  Phelps,*  4  Day 
(Conn.),  469. 

§  4430.  Bastardy. —  Upon  an  indictment  of  the  supposed  father  for  not  supporting  a  bastard 
child,  evidence  of  the  likeness  of  the  child  to  the  defendant  is  inadmissible.  United  States  r. 
Collins,  1  CY.  C.  C,  592. 

§  4437.  The  confession  of  the  defendant  being  given  in  evidence  against  him  upon  the  trial 
of  an  indictment  for  not  supporting  a  bastard  child,  his  declarations  made  at  the  same  time, 
that  other  persons  had  also  had  connection  with  the  woman,  are  inadmissible.     Ibid, 

§  4438.  Barratry  —  Notice. —  Upon  indictment  of  an  attorney  for  barratry,  no  evidence  of 
specific  acts  can  be  given  without  notice ;  and  notice  given  to  the  defendant's  wife,  one  day 
after  the  trial  has  begun,  is  not  reasonable  notice.     United  States  i\  Porter,  2  Cr.  C.  C,  60. 

§  4430.  Bigamy. —  Upon  an  indictment  for  bigamy,  the  declarations  and  admissions  of  the 
defendant  are  admissible  to  prove  the  fact  of  his  first  marriage.  This  fact  may  be  proved  like 
any  other  fact,  and  need  not  be  proved  by  eye-witnesses  who  were  present  at  the  ceremony. 
Miles  V.  United  States.  13  Otto,  304. 

^  4440.  In  a  prosecution  for  bigamy,  a  marriage  de  facto,  solemnized  by  a  preacher,  and 
cohabitation,  may  be  proved.  But  whether  evidence  of  a  marriage  de  facto  is  evidence  of  a 
maniage  de  jure,  quaere  f    United  States  xi.  Jonnegen,  4  Cr.  C.  C,  118. 

§4441.  Disorderly  house. —  Upon  an  indictment  for  keeping  a  disorderly  house,  evidence 
that  the  defendant  kept  a  public  faro-table  at  which  there  was  gambling  for  money  may  be 
given.  But  an  indictment  for  keeping  a  common  disorderly  house  is  not  supported  by  evidence 
of  keeping  a  room  in  which  gaming  was  carried  on.  •  United  States  r.  Milburn,  4  Cr.  C.  C, 
719. 

§  4442.  Proof  that  a  house  was  kept  for  illegal  and  obscene  puri)oses,  or  for  the  purpose  of 
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enticing  young  girls  there  for  debauchery,  will  support  an  indictment  for  keeping  a  disorderly 
house.    United  States  r.  Gray,*  2  Cr.  C.  C,  675. 

§  4443.  Cheating. —  Upon  the  trial  of  an  indictment  against  an  attorney  for  cheating  his 
client,  the  prosecution  for  the  offense  being  limited  to  two  years,  the  defendant's  receipts  for 
papers,  etc.,  from  his  client,  dated  more  than  two  years  before  the  indictment,  may  be  admit- 
ted in  evidence,  the  gist  of  the  indictment  being  the  fraudulent  application  of,  and  refusal  to 
account  for,  the  property.     United  States  v.  Porter,  2  Cr.  C.  C,  60. 

§  4444.  Upon  an  indictment  for  cheating  by  false  pretenses,  if  the  false  pretenses  and  the 
subsequent  purchase  be  proved,  the  jury  may,  in  the  absence  of  contradictory  evidence,  infer 
that  the  purchase  was  made  upon  the  faith  of  such  pretenses.  Jones  v.  United  States,  5  Cr.  C. 
C,  647. 

^4145.  Conspiracy. —  It  is  not  necessary  that  an  alleged  conspiracy  be  shown  to  have  been 

formed  at  the  precise  time  or  times  stated  in  the  indictment.  United  States  t;.  Qoldberg,  7 
Biss.,  175.    » 

§  4446.  A  conspiracy  must  be  proved,  before  the  statements  of  those  engaged  in  it,  but  not 
indicted,  can  be  received  in  evidence.    United  States  v.  Cole,  5  McL.,  518, 

g  444  7.  To  make  the  declarations  of  a  conspirator  competent  evidence  against  a  co-conspirator, 
the  conspiracy  must  first  be  proved.     Marionneaux's  Case,  1  Woods,  87. 

§  444s.  Wlien  a  conspiracy  is  shown  to  exist,  all  acts  done  in  furtherance  of  it  by  the  con- 
fipiratoi*s,  though  not  in  the  presence  of  the  others,  and  all  declarations  made  by  any  of  the 
conspirators  to  advance  the  common  cause,  or  in  connection  with  acts  done  in  promotion  of 
the  conspiracy,  though  not  made  in  the  presence  of  the  others,  are  evidence  against  all.  But 
they  are  not  evidence  to  connect  any  one  with  the  conspiracy  not  shown  by  other  evidence  to 
be  a  conspirator.  This  must  be  established  by  independent  evidence  of  the  acts,  conduct  or 
admissions  of  the  person  who  is  sought  to  be  implicated.     United  States  r.  McKee,*8  Dill.,  551. 

g  4441).  Where  two  or  more  persons  are  associated  together  for  the  same  illegal  purpose,  any 
act  or  declaration  of  one  of  the  parties,  in  reference  to  the  common  object,  and  forming  a  part 
of  the  res  getftce,  may  be  given  in  evidence  against  the  others.  American  Fur  Company  v. 
United  States,  2  Pet.,  858. 

§  4450.  If  two  defendants  stand  charged  with  the  same  offense  in  separate  indictments,  and 
not  charged  with  a  conspiracy,  the  declarations  of  one,  made  after  the  supposed  accomplish- 
ment of  the  common  purpose,  cannot  be  given  against  the  other.  United  States  t;.  White,  5 
Cr.  C.  C,  38. 

§  4451.  Ui)on  an  indictment,  under  the  act  of  April  6,  1866,  for  attempting  to  defraud  the 
government,  by  making  false  affidavits  and  using  them  in  an  apphcation  for  a  pension,  the  ap- 
plication for  the  pension  is  properly  admitted  in  evidence  as  showing  the  use  to  which  the  false 
affidavits  were  applied,  and  thus  to  show  the  intent  to  obtain  a  pension  improi)erly  and  thereby 
defraud  the  United  States.     United  States  r.  Wentworth,  11  Fed.  R.,  52. 

§  4452.  Where  one  is  indicted,  under  the  act  of  April  6, 1866,  for  making  false  affidavits  with 
intent  to  defraud  the  United  States  by  prix^uring  a  pension,  the  false  making  named  in  the 
statute  is  an  offense  in  the  nature  of  forgery,  and  not  perjury,  and  the  affidavits  mentioned  in 
the  indictment  are  admissible  in  evidence  without  allegation  or  proof  that  they  were  made 
before  a  magistrate  quahfied  to  take  affidavits.    Ibid. 

^  4453.  The  evidence  in  proof  of  a  conspiracy  will,  in  general,  from  the  nature  of  the  case, 
be  circumstantial.  It  is  not  necessary  to  prove  that  t)ie  defendants  came  together  and  actually 
agreed,  in  terms,  to  have  the  common  design  and  to  pursue  it  by  amimon  means.  If  it  be  proved 
tliat  the  defendants  pursued  by  their  acts  the  same  objects,  often  by  the  same  means,  one  per- 
forming one  part  and  another  another  part  of  the  same,  so  as  to  complete  it  with  a  view  to 
the  attainment  of  the  same  object,  the  jury  may  conclude  that  they  were  engaged  in  a  con- 
spiracy to  effect  that  object.     United  States  r.  Doyle.  6  Saw.,  612. 

g  4454.  The  evidence  to  prove  a  conspiracy  may  be,  and  from  the  circumstances  of  the  case 
must  be,  circumstantial.  And  a  conspiracy  may  be  inferred  when  it  is  proved  that  any  two 
or  more  of  the  parties  charged  aimed  by  their  acts  to  accomplish  the  same  unlawful  purpose 
or  object,  one  performing  one  part  and  anotlier  another  part  of  the  same,  so  as  to  complete  it, 
although  they  never  met  together  to  concert  the  means  or  give*  effect  to  the  design.  United 
States  v.  Sacia,  2  Fed.  R.,  754. 

^  4455.  On  an  indictment,  under  secticm  23  of  the  act  of  congress  of  March  3,  1H25,  for  con- 
spiracy to  burn  a  boat  with  intent  to  tlefraud  the  underwriters,  the  burning  of  the  lK>at  is  evi- 
dence in  the  case,  as  it  may,  in  connection  with  facts,  c*onduce  to  sliow  a  conspiracy.  The 
conspiracy  may  also  be  inferred  from  attempts  to  obtain  t)ie  money.  The  act  w  not  so  con- 
summated by  the  burning  of  the  boat  im  to  exf-lude  evidence  of  confcKsious  made  thereafter. 
United  States  v.  Cole,  5  McL.,/ 5 13. 

$5  4456.  In  a  [)rt>secution  under  the  art  of  congress  of  March  26,  1804,  for  destroying  a  vessel 
with  intent  to  prejudice  the  un«lerwriters,  it  is  not  necessary  to  prove  the  suljscripiion  to  the 
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stock  of  the  company  and  the  payment  of  the  subscription  as  required  by  the  act  of  incorpo- 
ration: all  that  is  necessary  to  prove  is  that  the  company  was  de  facto  organized  under  the  act 
authorizing  it  and  acted  as  an  insurance  company.  And  the  procurement  of  a  policy  by  the 
defendant  to  be  executed  by  the  company  is  of  itself  prima  facie  evidence  for  tliis  purpose. 
United  Statrs  v.  Amedy,  11  Wheat.,  392. 

§  4457.  The  act  of  congress  not  having  made  it  an  offense  for  an  owner  to  destroy  liis  ves- 
sel to  tlie  prejudice  of  the  underwriters  on  the  cargo,  no  evidence  can  be  given  to  prove  this 
where  tlie  owner  is  indicted  for  destroying  a  vessel  to  the  prejudice  of  the  underwriters  of  the 
vessel.  Bit  evidence  may  be  given  of  the  cargo  being  insured,  and  the  value  of  it,  in  order 
to  show  the  motive  whicli  might  have  influenced  the  defendant  to  destroy  or  to  save  the  vessel. 
Unite»i  States  v.  Johns,  1  Wash.,  3(53. 

g  44.>8.  In  a  prosecution  for  conspiracy  to  destroy  a  vessel  to  defraud  the  underwriters,  the 
destruction  of  tlie  vessel  by  the  defendants  is  strong,  if  not  conclusive,  proof  t  f  a  conspiracy 
to  do  so.  And  if  the  bills  of  lading  are  false,  it  shows  a  combination  to  injure  the  underwrit- 
ers.    United  States  v.  Cole,  5  McL.,  513. 

§  4459.  In  a  prosecution  for  conspiring  to  destroy  a  vessel  with  intent  to  defraud  the  under- 
writers, accounts  of  tlie  loss  of  the  boat,  given  to  the  underwriters  by  se«inen  to  whom  the 
underwritei's  had  been  referred  by  the  defendants,  and  given  in  presence  of  the  defendants,  were 
held  admissible  in  evidence.     Ibid. 

§  44G0.  Couiiterfi-'iting. —  On  the  trial  of  an  indictment  for  passing  a  counterfeit  check,  it 
was  proved  that  the  check  was  counterfeit  and  was  passed  by  the  defendant ;  it  was  also  proved 
that  a  bundle  of  similar  counterfeit  checks  was  found  upon  one  in  company  with  the  defend- 
ant, and  between  whom  there  was  evidence  of  a  connection  in  passing  tliem.  Held,  tliat  the 
bundle  of  notes  wa:^  ailmissiblein  order  to  show  the  scienter.  United  States  r.  liinman,  1  Bald., 
292. 

§  44S1.  In  a  prosecution  for  the  felcnious  possession  of  counterfeit  treasury  notes,  the  de- 
portment of  the  accused  when  arrested  is  admissible  evidence.  United  States  v.  Kenneally,  5 
Biss.,  123. 

§  44U2.  Upon  an  indictment  for  passing  counterfeit  notes,  the  whole  conduct  of  the  prisoner 
at  the  time  of  passing  the  note,  his  having  in  possession  or  passing  other  counterfeit  notes  of 
the  same  or  a  dili'erent  appearance,  is  admissible  to  iwove  knowledge  on  his  part  that  the  note 
was  counterfeit.  But,  to  justify  the  admission  of  evidence  of  the  |>assing  of  counterfeit  notes 
at  other  times,  they  must  be  of  the  same  or  similar  manufacture  or  appearance  with  the  one 
for  the  passing  of  which  he  is  indicted,  and  calculated  to  lea<i  to  the  belief  that  they  were  of 
the  same  character.  Thus,  where  the  indictment  is  for  passing  a  counterfeit  note  of  the  Bank 
of  the  United  States,  evidence  of  passing  a  counterfeit  note  of  another  bank,  at  a  different 
time,  is  inadmissible.     United  States  v.  Roudenbush,  1  Bald.,  514. 

g  4463.  On  an  indictment  for  counterfeiting  bank-notes,  the  declarations  of  the  prisoner  and 
another,  when  aj)prehended  in  the  room  where  the  counterfeit  bank-notes  were  found,  and 
also  upon  the  examination  before  the  mayor,  that  he  had  never  been  in  the  room  before,  were 
admitted,  not  to  prove  the  truth  of  the  declarations,  but  to  repel  any  unfavorable  conclusion 
from  his  silence  and  refusal  to  explain  his  situation.     United  States  v.  Craig,  4  Wash.,  739. 

§  4404.  In  counterfeiting  bank-notes  there  are,  or  may  be,  many  acts  to  be  performed,  and, 
after  a  foundation  is  laid  by  proof  of  a  connection  between  two  or  more  persons  in  the  general 
transaction,  evidence  may  be  given  upon  the  separate  trial  of  each  that  some  of  the  instru- 
ments employed  in  counterfeiting  were  found  in  the  possession  of  one  of  the  parties,  and 
some  in  the  possession  of  others  of  them.     Ibid. 

§  4465.  Upon  the  trial  of  an  indictment  for  counterfeiting,  where  the  prisoner  has  been  ap- 
prehended in  the  house  where  the  counterfeiting  was  carried  on,  his  declarations,  made  to  a 
witness,  that  he  was  going  to  the  house  for  the  purpose  of  obtaining  bail  for  his  brother-in- 
law,  are  proper  evidence  for  the  consideration  of  the  jury.  But  the  weight  of  such  evidence 
depends  very  much,  if  not  entirely,  upon  the  accordance  of  his  subsequent  conduct  with  these 
declarations.     Ibid. 

g  4166.  In  a  prosecution  for  counterfeiting,  it  was  proved,  without  objection,  that  the  defend- 
ant had  rented  the  house  in  which  the  counterfeiting  was  discovered  to  be  going  on,  about  ten 
tlays  before  the  discovery :  and  that  from  this  time  it  was  vacated  until  the  end  of  the  month 
(the  rent  being  by  the  month,  payable  in  advance),  when  a  stranger  brought  the  key  to  the 
landlord.  It  was  held  competent  to  prove  that,  on  returning  the  key,  the  stranger  said  that. 
he  was  directed  to  leave  it  there.     United  States  v.  Tarr,*  4  Phil.,  405. 

§  4467.  Upon  the  trial  of  an  indictment  for  counterfeiting,  the  olhcer  who  apprehended  the 
prisoner,  being  examined  as  a  witness,  was  asked  whether  the  person,  in  whose  house  the  pris- 
oner was  apprehended  while  sitting  on  a  table  on  whicli  the  counterfeit  bank-notes  raentiontd 
in  the  indictment  were  lying,  had  told  him  that  if  lie  would  come  to  his  houte  on  a  certain 
day,  being  the*  day  on  which  the  accused  was  taken,  he  would  have  the  accused  there.     .\n 
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objection  to  this  was  overruled,  and  the  witness  permitted  to  answer,  upon  the  ground  that 
this  evidence  was  important  to  the  defense,  by  showing  or  laying  a  ground  for  presuming  that 
the  prisoner  was  innocently  at  the  place  where  the  officer  found  him,  and  in  consequence  of 
an  insidious  invitation.  United  States  v.  Moses,  4  Wash.,  726;  United  States  r.  Craig,  4 
Wash.,  729. 

g  4168.  The  fact  that  at  the  time  a  man  and  woman  were  caught  in  the  act  of  counterfeiting 
coin,  they  called  and  recognized  each  other  as  man  and  wife,  that  they  had  been  living  together- 
as  man  and  wife,  and  that  they  were  reported  as  such  among  the  neighbors,  is  competent  evi- 
dence of  marriage,  in  a  prosecution  against  the  woman  alone  for  counterfeiting.  United  States 
V,  De  Quilfeldt,  5  Fed.  R.,  276. 

§  4469.  Forgery. —  Upon  an  indictment  for  uttering  as  true  a  forged  letter,  if  the  prisoner, 
knowing  the  contents  of  the  letter,  prcs&nted  it  to  a  person  whom  he  supposed  was  authorized 
to  open  it,  and  with  intent  to  obtain  money  thereon,  it  is  evidence  of  uttering  it.  United  States 
V.  Carter,  2  Cr.  C.  C,  2^'6. 

§  4470.  U{)on  an  indictment  for  uttering  forged  bank-notes  of  a  certain  bank,  evidence  may 
be  given  by  the  United  States  that  a  parcel  of  counterfeit  checks  and  drafts  on  other  banks, 
and  others  printed  on  bank-paper  and  not  filled  up,  were  found  in  the  defendant's  possession. 
United  States  v.  Noble,  5  Cr.  C.  C,  371. 

g  4471.  Upon  an  indictment  for  forging  a  bill  of  exchange  in  the  name  of  a  fictitious 
drawee,  the  indorsement  of  the  bill  by  the  prisoner  is  evidence  to  show  his  intent  to  defraud. 
United  States  v.  Peacock,  1  Cr.  C.  C,  215. 

f^  4472.  On  the  trial  of  an  indictment  for  forgery  and  delivery  of  bank-notes,  after  the  act  of 
forging  and  delivering  notes  similar  to  those  charged  in  the  indictment  has  been  proved,  evi- 
dence of  the  forging  and  passing  of  notes  on  the  sama  bank,  which  notes  are  not  the  subject  of 
any  indictment,  is  admissible  in  evidence,  in  order  to  show  the  scienter.  It  is  immaterial  by 
what  proof  this  fact  is  established  so  it  conduces  to  prove  the  scienter.  No  notice  to  the  d^ 
fendant  of  the  introduction  of  such  evidence  is  necessary,  as  the  indictment  itself,  in  all  such 
cases,  is  notice  to  the  defendant  that  all  competent  evidence  will  be  introduced,  and  the  whole 
conduct  of  the  defendant  is  evidence  of  his  knowledge  of  the  forgery.  United  States  v. 
Doebler,*  1  Bald.,  519. 

t^  4473.  Larceny. —  Possession  is  competent  evidence  of  property  in  a  trial  for  stealing. 
United  States  v.  Duffy,  1  Cr.  C.  C,  164. 

§  4474.  The  execution  of  a  draft  on  the  Bank  of  the  United  States,  and  intended  to  circu- 
late as  money,  need  not  be  proved  by  a  pc^rson  who  has  seen  the  drawer  write ;  especially 
where  the  charge  is  the  stealing  of  the  draft  from  the  mail.  United  States  v.  Keen,  1  McL., 
429. 

§  4475.  Upon  an  indictment  for  stealing  a  bank-note,  the  fact  that  the  defendant  passed  it 
for  a  bank-note  is  evidence  to  go  to  the  jury  to  prove  that  it  was  a  bank-note.  United  States 
17.  Foye.  1  Curt.  364. 

§  4176.  In  a  prosecution  for  stealing  a  bank-note,  it  is  not  necessary  to  prove  that  it  is  a 
genuine  note  of  the  bank ;  the  note,  being  proved  to  be  the  one  stolen,  is  prima  facie  evidence 
of  what  it  purports  on  its  face  to  be.     United  States  v.  Byers,  4  Cr.  C.  C,  171. 

§  4477.  Libel.—  In  a  prosecution  for  libel,  it  may  be  proved  that  the  defendant  was  found 
in  possession  of  printed  copies  of  the  libel  charged  in  the  indictment,  of  the  publication  of 
which  in  the  district  some  evidence  has  been  given.  United  States  v.  Crandell,  4  Cr.  C.  C, 
683. 

§  4478«  Where  pictures  are  charged  in  an  indictment  as  libels,  pamphlets  attached  to  the 
pictures,  but  not  themselves  charged  as  lilx>ls,  cannot  be  read  to  the  jury  to  show  the  evil  in- 
tent with  which  the  pictures  were  published,  where  pamphlets  constitute  in  themselves  a  libel. 
Ibid. 

§  4479.  In  a  prosecution  for  publishing  libels  tending  to  incite  sedition  among  slaves,  in  order 
to  show  the  evil  intent  of  the  defendant  in  publishing  the  libels,  and  the  sentiments  which  the 
defendant  had  already  alluded  to  as  those  which  he  approved,  evidence  was  permitted  to  show 
that  the  defendant  had  been  a  subscriber  for  an  anti-slavery  paper  called  the  Emancipator, 
and  several  numbers  of  the  paper  were  also  admitted.  But  the  court  refused  to  permit  to  be 
read  to  the  jury  the  publications  advertised  for  sale  by  the  anti-slavery  society,  in  the  Eman- 
cipator, although  evidence  had  been  given  tending  to  prove  that  the  defendant  was  a  member 
of  that  society.    Ibid. 

%  44SO.  Upon  the  trial  of  an  indictment  for  libel,  the  fact  that  the  papers  found  upon  the 
jierson  of  the  defendant  have  been  stMzed  under  an  illegal  warrant  will  not  prevent  the  prose- 
cution from  giving  in  evidence  the  fact  that  the  defendant  had  in  his  possession  some  of  the 
libels  charged,  of  the  publication  of  which  in  the  district  evidence  has  been  given.    Ibid, 

^  448 1.  In  a  criminal  prosecution  for  libel  in  the  District  of  Columbia,  the  printing  and  pul^ 
lishing  of  pamphlets  in  New  York,  relating  to  the  same  subject-matter  as  those  charged  in  the 
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indictment,  is  not  evidence  of  their  publication  in  the  District  of  Columbia,  so  as  to  fix  upon 
the  defendant  such  a  knowledge  of  their  publication  as  to  make  his  possession  alone,  even  with 
the  words  ''read  and  circulate/'  written  upon  them,  evidence  of  a  publication  of  them  by 
him  within  the  district.     Ibid. 

§  4482.  In  order  to  show  the  evil  intent  with  which  the  defendant  published  the  paper 
charged  in  the  indictment  to  be  a  libel,  it  is  not  competent  to  give  in  evidence  other  unpub- 
lished papers  or  pamphlets,  found  in  the  defendant's  possession,  unless  accompanied  by  evi- 
dence of  some  acknowledgment  or  admission  of  the  defendant  that  he  knew  and  approved  of 
them.    Ibid. 

§  4483.  Upon  the  trial  of  an  indictment  for  seditious  libel,  the  United  States  cannot,  for  the 
pui'pose  of  proving  the  intent  of  the  defendant  in  publishing  the  libel  stated  in  the  indictment, 
give  in  evidence  to  the  jury  any  papers  subsequently  published  by  the  defendant,  or  found  in 
his  possession  unpublished  by  him,  which  would  be  libels,  and  might  be  the  substantive  sub- 
jects of  public  prosecutions,  if  published.    Ibid. 

§  4484.  Upon  an  indictment  for  libel,  the  prosecution  may  give  evidence  of  the  publication, 
within  the  district,  of  any  copies  of  the  libels  charged  in  the  indictment.  They  may  then 
show  that  other  copies  of  the  same  libels  were  found  in  the  possession  of  the  defendant.  It 
may  also  be  shown  that  other  pamphlets  and  papers,  together  with  the  copies  of  the  libels 
charged  and  proved  to  have  been  published  in  the  district,  were  found  in  the  possession  of  the 
defendant.  But  it  is  not  permitted  to  prove  the  contents  of  any  of  the  papers  other  than  those 
charged  as  libels,  unless  such  other  papers  have  relation  to  the  libels  charged,  and  would  not 
in  themselves  be  substantive  ground  of  prosecution.     Ibid. 

^  §  4485.  P(>8tollice. —  In  a  prosecution  under  section  8894,  Revised  Statutes,  for  sending  a 
letter  and  circular  concerning  a  lottery  in  the  mail,  a  witness  was  allowed  to  testify  that  he 
visited  the  place  of  business  referred  to  in  the  letter  set  forth  in  the  indictment,  a  few  days 
after  the  time  the  letter  was  alleged  to  have  been  mailed,  that  he  saw  there  several  papers 
bearing  the  same  device  or  monogram  as  were  on  those  inclosed  with  the  letter  mailed,  that 
he  saw  the  defendant  there  making  the  same  impression  with  a  stamp  on  a  slip  of  paper,  that 
he  saw  lottery  tickets  sold  there  by  the  defendant's  clerk,  that  the  defendant  said  that  the 
derk  was  in  his  employ,  that  the  defendant  tried  to  prevent  a  deputy  marshal  who  was  with 
the  witness  from  entering  the  place,  and  that  he  found  in  the  front  office  a  place  for  the  sale 
of  lottery  tickets,  and  in  the  back  room  a  policy  shop.    United  States  v.  Noelke,  17  Blatch.,  554. 

§  4486.  In  a  prosecution  for  sending  lottery  matter  through  the  mails,  the  passage  of  the  act 
incorporating  the  lottery,  the  occupation  of  the  defendant  as  a  dealer  in  lottery  tickets,  and 
other  extrinsic  circumstances,  are  proper  to  be  considered  by  the  jury  on  the  question  whether 
the  letter  mailed  related  to  a  lottery.    Ibid. 

%  4487.  On  the  trial  of  an  indictment,  under  section  8894,  Revised  Statutes,  for  sending  a 
lottery  circular  through  the  mail,  it  was  proved  that  the  defendant,  Duff,  was  accustomed  to 
use  the  name  of  John  Duff  &  Co.,  and  sold  lottery  tickets  under  that  name ;  that  he  personally 
received  the  letter  which  contained  the  order  for  the  circular  in  question,  and  also  the  money 
to  pay  for  two  lottery  tickets.  Held^  that,  although  the  circular  was  sent  in  reply  to  a  letter 
addressed  to  John  Duff  &  Co.,  it  was  competent  for  the  jury  to  infer  from  these  facts  that 
the  defendant  was  the  person  who  remitted  the  circular  and  tickets,  especially  when  it  appeared 
that  they  were  addressed  to  a  fictitious  name  known  only  to  the  defendant  and  the  sender  of 
the  order.    United  States  v.  Duff,  19  Blatch.,  9. 

§  4488.  In  a  prosecution  against  a  postmaster  charging  him  with  abstracting  a  letter  from 
the  mail,  it  cannot  be  proved  that  the  postmaster  at  the  next  office  on  the  route  of  the  letter 
was  suspected,  and  had  at  one  time  been  charged  with  passing  counterfeit  money,  such  post- 
master not  being  called  as  a  witness.    United  States  v.  Whitaker,  6  McL.,  842. 

§  4489.  Upon  an  indictment,  under  section  21  of  the  postoffice  law  of  1825,  for  stealing  bank- 
notes from  the  mail,  some  evidence  of  the  value  of  bank-notes  must  be  given.  It  is  not  neces- 
sary to  prove  the  handwriting  of  the  persons  whose  signatures  appear  on  the  face  of  the  notes. 
They  may  be  proved  to  be  genuine  by  any  one  whose  business  leads  him  to  an  acquaintanoe 
with  such  notes.    United  States  v.  Nott,  1  McL.,  499. 

§  4490.  Murder. —  An  accused  may  be  convicted  of  murder,  though  the  body  of  the  de- 
ceased is  not  found.    United  States  v.  Gibert,  2  Sumn.,  19. 

§  4491.  In  cases  of  murder,  where  the  discovery  of  the  body  after  the  crime  is  impossible, 
the  fact  of  death  may  be  proved  by  other  means ;  that  is,  either  by  direct  evidence,  or,  where 
such  does  not  exist,  by  cogent  circumstances  sufficient  to  exclude  every  reasonable  doubt. 
United  States  v.  Williams,*!  Cliff.,  5. 

§  4492.  When  a  statute  establishing  different  degrees  of  murder  requires  deliberate  premed- 
itation in  order  to  constitute  murder  in  the  first  degree,  evidence  that  the  accused  was  in  such 
a  condition  of  mind  on  account  of  drunkenness  as  to  be  incapable  of  premeditation  is  compe- 
tent for  the  consideration  of  the  jury.    Hopt  v.  People,  14  Otto,  681. 
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%  4498.  In  a  trial  for  murder,  where  it  is  doubtful  whether  the  defendant  or  the  deceased 
begun  the  assault  which  resulted  in  the  killing,  recent  threats  made  by  the  deceased  against 
the  life  of  the  defendant  are  admissible  to  show  the  attitude  of  the  deceased  toward  the  de- 
fendant at  the  time  of  the  assault,  although  they  were  not  brought  to  the  knowledge  of  the 
defendant.    Wiggins  v.  People,  etc.,  in  Utah,  3  Otto,  465. 

§  4494.  Upon  the  trial  of  an  indictment  for  murder  alleged  to  have  been  committed  on 
board  of  an  American  vessel,  by  a  member  of  the  crew,  upon  a  member  of  the  crew,  it  is  not 
usual  to  call  upon  the  government  to  offer  direct  evidence  that  the  prisoner  was  first  appre- 
hended within  the  district  where  the  trial  is  taking  place.  Evidence  that  the  ship  was  bound 
to  Boston,  a  port  within  the  district,  and  that  the  prisoner  is  in  custody  in  Boston,  is  sufficient 
to  warrant  the  jury  in  finding  the  fact.    United  States  v.  Mingo,  2  Curt.,  1. 

§  4495.  Matiny. —  Where  seamen  indicted  for  confining  the  master  attempted  to  justify  by 
evidence  that  the  master  was  insane,  the  journal  kept  by  the  master  in  which  he  made  entries 
every  day  was  admitted  in  evidence  to  disprove  this  charge  by  the  style  in  which  it  was  kept» 
but  not  as  evidence  of  any  other  fact.    United  States  v.  Sharp,  Pet.  C.  C,  118. 

g  449<t.  A  pi-otest,  not  offered  for  the  purpose  of  discrediting  any  one  who  had  signed  it,  and 
who  had  given  evidence  in  the  cause,  was  rejected  in  a  prosecution  for  revolt  and  confining 
the  master.    Ibid. 

g  4497.  Perjury. —  In  a  prosecution  for  perjury,  the  statements  of  the  defendant  upon  which 
the  action  is  founded  must  be  disproved  by  two  witnesses,  or  one  witness  and  corroborating 
circumstances.    United  States  r.  Coons,  1  Bond,  1. 

§  4498.  An  indictment  for  perjury  is  barred  by  a  reasonable  doubt  of  the  defendant's  sanity. 
United  States  v.  Lancaster,  7  Biss.,  440. 

§  4499.  The  rule  that  a  single  witness  is  insufficienl^  to  prove  perjury  rests  upon  the  law  of 
presumptive  equality  of  credit  between  persons,  and  can  only  be  arbitrary  and  peremptory 
when  applied  to  cases  in  which  oral  testimony  is  exclusively  relied  on  to  prove  the  crime.  A 
living  witness  to  the  corpus  delicti  of  the  defendant  may  be  dispensed  with,  and  documentary 
or  written  evidence  be  relied  on  to  convict,  in  all  cases  where  a  person  is  charged  with  a  per« 
jury,  directly  disproved  by  documentary  or  written  testimony  springing  from  himself,  with 
circumstances  showing  a  corrupt  intent.  Thus  on  the  trial  of  an  indictment  for  perjury,  under 
the  act  of  congress  of  March  1,  1823,  for  falsely  and  corruptly  taking  the  owner's  oath  as  to  the 
ooet  of  goods  purchased  abroad  and  imported  to  this  country,  it  is  not  necessary  for  the  prosecu- 
tion to  produce  a  living  witness,  if  the  jury  believe  from  the  evidence  contained  in  the  defend- 
ant's letters,  and  other  written  evidence,  that  he  made  a  false  and  corrupt  oath  as  to  the  value 
of  the  goods  imported.     United  States  v.  Wood,  14  Pet.,  430. 

§  4500.  Piracy. —  A  maritime  commission  of  a  government  not  recognized  by  our  govern- 
ment is  not  admissible  in  evidence  as  a  defense  to  an  indictment  for  piracy.  Fourth-of-July 
Privateer.*  1  Op.  Att'y  Gen*l,  249. 

§  450 1«  On  an  indictment  for  piracy,  the  national  character  of  the  vessel  plundered  may  be 
proved  by  other  evidence  than  the  register  or  other  documentary  papers.  United  States  v. 
Pirates,  5  Wheat,  184. 

§  4502.  Rescue. —  On  the  trial  of  an  indictment  for  rescue,  the  words  used  by  the  accused 
accompanying  his  actions  may  be  proved  to  show  his  intent.  United  States  v.  Omeara,*  1  Cr. 
C.  C,  165. 

§4508.  Internal  revenue* — In  prosecutions  for  criminal  violation  of  the  internal  revenue 
laws,  proof  of  facts  occurring  subsequent  to  the  time  of  the  commission  of  the  offense  may 
be  received  as  explanatory  of  the  prior  facts  charged ;  but  they  are  not  of  themselves  suffi* 
cient  to  convict.    United  States  v.  Harries,  2  Bond,  311. 

1^  4504.  Trade  with  Indians.—  If  an  Indian-trader  carries  ardent  spirits  into  the  Indian 
country,  and  the  same  are  found  therein  among  any  part  of  his  goods,  it  is  prima  facie  evi- 
dence of  his  having  violated  the  acts  of  congress  of  March  80,  1802,  and  May  6,  1833,  chap- 
ter 5H,  for  regulating  trade  and  intercourse  with  the  Indian  tribes.  American  Fur  Company 
V,  United  States,  3  Pet.,  858. 

g  4505.  RioU —  In  a  prosecution  for  riot,  the  intent  may  be  inferred  from  the  riotous  acti^, 
and  ought  to  be  inferred,  in  the  absence  of  contradictory  evidence.  United  States  r.  Fenwick, 
4Cr.  C.  C,  675. 

g  4500.  Upon  an  indictment  for  riot,  the  defendants  were  allowed  to  prove  the  declaration, 
recently  made,  of  a  person  whose  sign  was  alleged  to  have  been  pulled  down  by  the  mob,  to 
the  effect  that  the  sign  was  cut  down  by  himself  to  prevent  further  excitement.    Ibid. 

§  4507.  Upon  an  indictment  for  riot,  the  jury  may  infer,  and  in  the  absence  of  contradictory 
evidence  ought  to  infer,  from  the  doing  of  the  unlawful  act  by  the  defendants  and  their  dec- 
clarations  of  their  intent  to  do  it  while  engaged  in  it,  that  there  was  a  previous  intent  and 
agreement  on  the  part  of  the  defendants  to  do  the  unlawful  act,  and  to  assist  each  other  in 
doing  the  same.    United  States  v.  Stock  well,  4  Cr.  C.  C,  671. 
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§  450S.  Slavery  and  slave  trade. —  Where  an  indictmeut  alleges  that  a  certain  pert>ou  vva^ 
held  to  service  and  labor  by  a  certain  other  person,  under  the  laws  of  the  state  of  Virginia,  the 
fact  of  slavery  under  the  laws  of  Virginia  may  be  proved  by  such  evidence  as  upon  the  prin- 
ciples of  the  common  law  is  competent  and  sufficient ;  and  evidence  that  the  person,  in  point 
of  fact,  was  held  and  treated  as  a  slave  in  Virginia  is  admissible,  and  sufficient,  if  not  con- 
trolled, to  establish  the  fact.     United  States  v.  Morris,  1  Curt.,  23. 

§  4509.  In  a  prosecution  for  violation  of  the  act  of  congress  for  the  suppression  of  the  slave 
trade,  the  registry  of  the  vessel  is  evidence  to  show  under  what  public  character  she  appeared 
and  acted.     United  States  v,  Darnaud,  8  Wall.  Jr.,  143. 

§  4510.  In  a  prosecution  under  the  slave  trade  act  of  April  20,  1818,  where  evidence  hajsbeen 
offered  of  the  authority  of  the  master,  the  nature  of  the  fitments,  and  the  object  and  accom- 
plishment of  the  voyage,  the  acts  of  the  master  in  proposing  to  the  witness  to  engage  him  as 
mate  for  the  voyage,  describing  it  as  a  voyage  for  slaves,  and  offering  him  so  much  per  head 
for  every  slave  brought  back,  and  saying  that  the  defendant  would  see  the  crew  paid  in  the 
€vent  of  a  disaster,  are  admissible  in  evidence  against  the  defendant,  the  owner.  United  States 
V.  Gooding,  12  Wheat.,  460. 

§  4511.  Upon  an  indictment,  under  the  act  of  congress  declaring  that  any  person,  being  oi 
the  ship's  company  of  a  vessel  owned  wholly  or  in  part  by  any  citizen  of  the  United  States, 
who  shall  aid  and  abet  in  confining  any  negro,  etc^,  with  intent  to  make  such  negro  a  slave, 
shall  be  adjudged  a  phate,  the  registry  of  the  vessel  is  not  even  prima  facie  evidence  of  its 
ownership.  Tiie  fact  must  be  proved  as  any  ether  fact  is  proved.  United  States  v.  Bruue,  2 
WaU.  Jr.,  264. 

§4512.  Upon  the  trial  of  an  indictment  against  the  master  of  a  vessel  for  receiving  on 
board,  on  the  coast  of  Africa,  a  negro,  with  intent  to  make  him  a  slave,  it  was  ruled  that  any- 
thing done  by  the  defendant,  or  those  who  chartered  the  vessel  during  the  voyage,  and  near 
the  time  when  the  negro  was  taken  on  board,  might  be  shown,  in  order  to  prove  his  knowledge 
and  intents,  but  nothing  of  a  separate  and  independent  character,  transacted  at  a  different 
place  and  on  a  different  voyage,  and  so  distant  in  time  as  not  to  bear  on  the  transaction,  and 
which  the  accused  would  not  likely  come  prepared  to  rebut.  On  this  principle,  it  was  held 
that  questions  could  not  be  asked  as  to  what  became  of  some  slaves  put  on  board  of  a  vessel 
called  the  Kentucky  that  sailed  to  Brazil  from  that  part  of  the  African  coast  w^hile  the  defend- 
ant was  there,  unless  the  government  proved  first  some  connection  in  interest  and  business  be- 
tween the  Kentucky  and  the  defendant,  or  between  those  slaves  and  the  receiving  of  the  negro 
upon  the  defendant's  vessel.  Letters  written  by  the  owner  of  the  vessel  and  his  consignees  to 
the  defendant,  before  the  negro  w*as  taken  on  board,  giving  instructions  as  to  the  objects  and 
character  of  the  voyage,  were  admitted  as  a  part  of  the  res  gestce  to  show  the  design  with 
whic!i  the  vessel  was  sent  from  this  country  and  chartered.  For  the  purpose  of  showing  the 
knowledge  of  the  defendant  of  the  illegal  objects  of  the  hirers  of  the  vessel  and  the  slave 
character  of  the  negro,  the  government  having  proved  the  receiving  on  board  by  the  defendant 
of  other  negroes,  letters  of  freedom  to  these  other  negroes,  made  before  persons  styling  them- 
selves Portuguese  notaries,  with  their  seals  annexed,  were  allowed  to  be  given  in  evidence  to 
the  jury ;  and  the  defendant  was  permitted  to  offer  any  evidence  in  his  power  of  their  genuine- 
ness, and  as  to  liis  having  possession  of  them  and  believing  tliem  to  be  genuine  at  the  time  the 
negroes  were  received  on  board.     United  States  v.  Libby,  1  Woodb.  &  M.,  221. 

§  4513.  Under  the  fugitive  slave  law  of  September  18,  1850,  the  certificate  authorizing  the 
removal  of  the  fugitive,  delivered  to  the  claimant,  was  conclusive  evidence  of  the  right  to  re- 
move the  fugitive.  And  upon  an  indictment  for  an  attempt  to  rescue  the  slave  after  the  de- 
livery of  the  certificate,  its  production  in  evidence  rendered  independent  proof  of  the  relation 
of  the  claimant  and  the  fugitive,  and  the  fact  of  the  latter's  escape,  unnecessary' ;  and  this  was 
80,  although  the  indictment  should  contain  allegations  that  the  fugitive  owed  service  or  labor, 
and  had  escaped.     United  States  v.  Buck,*  4  Phil,,  161. 

§  4514.  Under  the  fugitive  slave  law  of  1850,  the  record  showing  the.  statua  of  the  fugitive 
need  not  be  produced  to  estabUsh  the  right  of  the  claimant.  This  right  may  be  established  by 
other  evidence.     Miller  v,  McQuerry,  5  McL.,  469. 

§  45 1 5.  Treason. —  Of  the  overt  act  of  treason  there  must  be  proof  by  two  witnesses.  United 
States  V.  Mitchell,  2  Dall.,  348. 

§  45 1 6.  The  constitutional  provision  that  no  person  shall  be  convicted  of  treason  except  upon 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court,  does  not 
apply  to  preliminary  trials.     United  States  v.  Greiner,*  4  Phil.,  396. 

§  451 7.  Whether,  upon  a  motion  to  commit  a  person  for  treason,  an  affidavit  stating  the 
substance  of  a  letter  in  the  possession  of  the  affiant  is  admissible  in  evidence  is  not  deteriuined 
in  this  case.    Ex  parte  Bollman  and  Ex  parte  Swartwout,  4  Cr.,  75. 

§  4518.  A  copy  of  a  circular  letter  proved  to  have  been  one  of  those  circulated  inciting  the 
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insurrection  is  admissible  in  evidence  on  a  trial  for  treason.     United  States  v.  Mitchell,  3 
DaU.,  848. 

g  4519.  In  a  prosecution  for  treason,  the  declarations  of  the  accused  of  his  intention  as  to 
any  of  the  overt  acts  charged  may  be  proved,  although  no  evidence  of  overt  acts  has  yet  been 
offered ;  and  tJie  declarations  of  the  prisoner,  accompanying  the  overt  act  laid,  may  be  proved 
to  show  intent,  but  his  confession  of  having  committed  the  overt  act  charged  is  not  admissible. 
United  States  v,  Lee,*  3  Cr.  C.  C,  104. 

§  4520.  Upon  the  trial  of  an  indictment  for  treason,  evidence  that  the  prisoner,  during  the 
insurrection,  joined  in  a  substantive  and  independent  felony,  not  done  with  a  treasonable 
intent,  and  with  which  he  is  charged  in  another  indictment,  cannot  be  given.  United  States 
V,  MitcheU,  2  Dall.,  348. 

g  4521.  Upon  an  indictment  for  treason  in  resisting  **  the  Fugitive  Slave  Law,"  it  was  held 
that  it  was  competent  for  the  defendant  to  show  that  kidnappers  had  been  about  the  neigh- 
borhood, and  that  there  was  a  degree  of  insecurity  among  the  free  negroes,  as  bearing  upon 
the  intent  with  which  the  alleged  treasonable  acts  were  done.  United  States  r.  Hanway,  3 
WaU.  Jr.,  189. 

§  4522.  Upon  an  indictment  for  treason  in  resisting  a  law  of  the  United  States,  everything 
tending  to  show  that  there  was  an  intention  to  make  a  public  resistance  to  a  particular  law  is 
evidence  in  chief  and  not  in  Prebuttal.  Evidence  tending  to  prove  the  existence  of  a  regular 
organization  for  the  purpose  of  resisting  the  law  in  the  neighborhood  upon  all  occasions  is 
evidence  of  this  nature,  and  cannot  be  introduced  in  rebuttal,  and  given  by  witnesses  whose 
names  and  residences  have  not  been  furnished  to  the  defendant  according  to  the  act  of  con- 
gress.   Ibid. 

%  4523.  Aecomplices — Go-eonspirators. —  Upon  an  indictment  against  one  of  several  who 
had  been  concerned  in  a  joint  assault,  the  actions  of  each  one  of  the  participants  are  evidence 
against  the  prisoner.    United  States  v.  Johnston,  1  Cr.  C.  C,  287. 

§  4524.  It  seems  that  the  acts,  conduct  and  declarations  of  each  confederate,  made  and  done 
during  the  pendency  of  a  criminal  enterprise,  are  competent  evidence  against  all  engaged  in  it, 
as  part  of  the  res  gestce,  as  each  is  supposed  to  approve  and  sanction  all  that  was  done  or  said  in 
furtherance  of  the  conmion  object.    United  States  v.  Hartwell,*  3  Cliff.,  221. 

S  4525.  Though  the  acts,  conduct  and  declarations  of  one  of  the  persons  engaged  in  a  crim- 
inal transaction,  made  and  done  during  the  pending  of  the  offense,  are  admissible  against  each, 
as  being  part  of  the  res  gestcB^  and  .presumably  done  in  pursuance  of  the  conmion  design,  yet 
it  seems  that  subsequent  narrations,  confessions  or  admissions  are  inadmissible  against  any  but 
the  person  making  them.    Ibid. 

§  452((.  The  record  proof  of  the  conviction  of  the  principal  is  prima  facie  evidence  against 
the  accessory  sufficient  to  put  him  upon  his  defense.  It  is  presumed  to  be  regular  and  proper, 
but  such  presumption  must  give  way  to  facts  manifestly  and  clearly  proved.    Ibid, 

g  4527.  On  the  trial  of  an  accessory  the  confessions  of  the  principal  are  evidence  of  his  guilt 
where  the  principal  and  accessory  are  indicted  togetlier,  and  the  principal  has  pleaded  nolle 
contendere.    Ibid. 

g  4528.  U.  was  indicted  for  unlawfully  loaning  public  moneys  to  A.,  B.  and  C,  and  the  latter 
were  charged  in  the  same  indictment  with  having  advised  and  participated  in  the  unlawful  act. 
H.  entered  a  plea  of  noUe  contendere,  and  was  allowed  to  stand  aside  till  the  trial  of  the  others. 
Evidence  of  his  confession  of  the  offense  charged  was  admitted,  the  court  ruling  that  such  con- 
fession was  admissible  to  prove  his  own  criminal  act,  but  not  to  prove  anything  against  the 
other  defendants.  Held,  that  the  defendants  could  not  complain  of  the  introduction  of  the 
evidence  under  the  ruling,  which  was  as  favorable  to  the  defendants  as  they  had  any  right  to 
expect.    Ibid. 

§  4529.  On  the  trial  of  one  alleged  conspirator,  evidence  of  communications  between  con- 
fessed conspirators  is  of  no  effect  against  the  defendant  unless  he  is  by  other  evidence  con« 
nected  with  the  conspiracy.    United  States  v.  Babcock,*  3  Dill.,  571. 

g  4580.  Upon  the  trial  of  an  indictment  for  conspiracy,  a  witness  not  a  party  to  the  rec- 
ord cannot  by  confession  charge  the  defendants,  unless  it  is  first  shown  bj  prima  facie  evi- 
dence that  he  participated  in  the  conspiracy.    United  States  v.  Cole,  5  McL.,  518. 

§  4581.  It  is  presumed  that  an  accomplice  would  destroy  a  letter  which  would  inculpate 
him,  and  no  search  is  necessary  in  order  to  admit  secondary  evidence  of  its  contents.  United 
States  r.  Doebler,*  Bald.,  519. 

^  4582.  Unless  it  has  been  impeached,  evidence  to  support  the  credit  of  an  aooomplioe  is 
inadmifisible.    United  States  v.  Wilson,  Bald..  78. 

^  4588.  The  testimony  of  an  accomplice  which  has  not  been  impeached  cannot  be  corzobo- 
rated  by  statements  of  the  same  facts  made  by  him  at  another  time.    Ibid. 

%  4584.  The  testimony  of  an  accomplice  is  admitted  as  competent,  and  his  credibility  rests 
#aitirdy  with  the  jury,  who  may  convict  upon  his  testimopy,  though  unsupported,  if  they  con- 
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scientioasly  believe  him.  This,  however,  is  seldom  the  case,  and  it  is  usual  for  the  oonit  to 
advise  the  jury  to  reject  such  testimony,  unless  confirmed  in  some  parts  by  unimpeachable  evi- 
dence. If  he  is  confirmed  in  material  parts,  he  may  be  credited  in  others ;  and  the  jury  will 
decide  how  far  they  will  believe  him,  from  the  confirmation  he  receives  from  other  testimony 
and  from  other  circumstances.     United  States  v.  Kessler,  1  Bald.,  15. 

§  4585.  An  accomplice  is  a  competent  witness  in  all  cases,  but  in  ail  cases  his  evidence  is  to 
be  received  with  caution,  and  unless  corroborated  by  circumstances,  or  by  the  testimony  of 
other  witnesses,  it  may  be  rejected,  especially  in  felonies.  United  States  v.  Harries,  2  Bond, 
811. 

§  4586.  The  fact  that  a  person  is  an  accomplice  affects  his  credibility  as  a  witness.  His  testi- 
mony must  be  received  with  great  caution,  and  unless  sustained  and  corroborated  in  the  mate- 
rial facts  stated  by  him,  by  credible  witnesses,  his  testimony  should  be  wholly  rejected. 
United  States  v.  Smith,  2  Bond,  828. 

§  4537.  It  is  unsafe  to  convict  upon  the  testimony  of  an  accomplice,  uncorroborated  upon  ma- 
terial points  by  evidence  to  which  no  suspicion  attaches.  United  States  v.  Whalen,*  7  Int. 
Rev.  Rec,  161. 

§  4538.  It  is  unsafe  to  convict  upon  the  testiniony  of  an  accomplice  unless  corroborated  by 
other  evidence.     United  States  v.  Brown,  4  McL.,  142. 

§  4589.  An  accomplice  is  a  competent  witness,  and  the  defendant  may  be  convicted  on  his 
testimony  if  believed  to  be  true.  But  such  testimony  should  be  received  with  great  caution, 
and  if  uncorroborated  is  entitled  to  little  weight.    United  States  v.  Lancaster.  2  McL.,  431. 

§  4540.  It  is  a  rule  of  practice  for  a  judge  to  instruct  the  jury  not  to  convict  solely  on  the  un- 
corroborated testimony  of  an  accomplice.    United  States  v.  Whafen,*  1  Am.  L.  T.,  65. 

§  4541.  The  testimony  of  an  accomplice  should  be  receiverl  with  great  caution,  and  if  uncor- 
roborated should  have  little  weight.  But  the  jury  may  convict  on  his  testimony  if  they  believe 
him.     United  States  r.  Lancaster,  2  McL. ,  431. 

§  4542.  Accomplices  are  competent  witnesses,  and  their  credibility  is  for  the  jury.  Corrob- 
orative facts  are  not  necessary.  The  jury  may  base  their  decision  upon  the  unsupported  testi- 
mony of  the  accomplices.    United  States  v,  McKee,*  8  DilL,  551. 

§  4543.  An  accomplice  is  a  competent  witness,  and  it  is  not  an  error  for  the  court  to  tell  the 
jury  that  they  may  convict  on  his  unsupported  and  uncorroborated  testimony  if  they  believe 
him.    Steinham  v.  United  States,  2  Paine,  168. 

§  4544.  As  a  general  rule,  the  testimony  of  an  accomplice  must  be  received  with  great  cau- 
tion, and  unless  sustained  and  corroborated,  in  the  mat-erial  facts  stated  by  him,  by  credible 
witnesses,  his  testimony  should  be  wholly  rejected.  But  it  is  the  exclusive  province  of  the 
jury  to  pass  upon  the  credibility  of  such  a  witness.    United  States  v.  Smith,  2  Bond,  828. 

§  4545.  There  is  no  rule  of  evidence  which  excludes  the  testimony  of  an  accomplice,  or  pre- 
vents the  jury  from  giving  credence  to  it,  where  it  has  been  corroborated  in  material  particu- 
lars.   United  States  v,  Greathouse,  2  Abb.,  864. 

g  4540.  In  felonies,  the  testimony  of  an  accomplice  is  more  open  to  impeachment  than  in 
misdemeanors.  In  the  former  class  of  crimes  the  jury  ought  not  to  convict  on  his  testimony 
uncorroborated.  But  this  rule  does  not  apply  with  the  same  force  to  smaller  offenses.  Such 
testimony  should,  however,  always  be  received  with  caution.  If  corroborated,  there  is  no 
reason  why  it  should  not  be  received  as  truthful.    United  States  v.  Harries,  2  Bond,  811. 

g  4547.  The  testimony  of  an  ticcomplice,  though  competent,  is  to  be  received  with  great  cau- 
tion, and  where  the  accusation  is  for  a  felony,  it  is  unsafe  to  return  a  verdict  of  guilty  upon 
such  evidence  alone.  If  corroborated  in  material  points,  there  is  no  reason  why  he  should  not 
be  believed.    United  States  v.  One  Distillery,  2  Bond,  899. 

g  4548.  It  is  never  safe  to  convict  on  the  uncorroborated  testimony  of  a  single  accomplice. 
But  this  rule  loses  its  force  very  much  when  the  number  of  witnesses  is  very  large,  and  they 
all  testify  to  the  same  state  of  facts,  under  circumstances  where  the  jury  can  see  that  they 
must  have  had  an  opportunity  for  observing  what  they  testify  to,  and  particularly  when  some 
of  the  material  circumstances  in  the  cafe  are  corroborated  by  the  unimpeachable  testimony  of 
persons  not  concerned  as  accomplices.    United  States  t\  Blaisdell,*  8  Ben.,  182. 

g  4549.  The  fact  that  a  witness  in  a  conspiracy  trial  is  a  co-conspirator  affects  the  credibility 
of  his  testimony,  and  the  jury  have  a  right  to  regard  the  question  of  credit  if  it  stands  alone, 
but  if  it  is  corroborated,  then  the  jury  is  bound  to  credit  it.  United  States  v.  Callicott,*  7  Int. 
Rev.  Rec.,  177. 

§  45o0«  Upon  the  trial  of  an  indictment^  for  conspiracy,  the  testimony  of  an  accomplice  in 
the  conspiracy  is  competent  evidence  against  his  co-conspirators.  If  supported  in  material  re- 
spects, the  jury  are  bound  to  credit  it ;  but  they  are  not  to  rely  upon  it  if  unsupported,  unless^ 
after  the  exercise  of  extreme  caution,  it  produces  in  their  minds  a  most  positive  conviction  of 
its  truth.    United  States  v.  Sacia,  2  Fed.  R.,  754. 

§  4551.  Conspirators  are  competent  witnesses  against  a  co-conspirator.    But  such  testiaioiiy 
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should  be  received  with  great  caution,  and  weighed  and  scrutinized  with  great  care  by  the 
jury,  who  should  not  convict  upon  it  unsupported,  unless  it  produces  in  their  minds  the  fullest 
and  most  positive  conviction  of  truth.    United  States  v.  McKee,*  3  Dill.,  551. 

§  4552.  Though  the  testimony  of  accomplices  is  always  admissible,  still  their  testimony  is 
always  to  be  received  with  caution,  and  weighed  and  scrutinized  with  great  care  by  the  jury, 
who  should  not  rely  on  it  unsupported,  unless  it  produces  in  their  minds  the  most  positive  con- 
viction of  its  truth.  It  is  proper  to  search  for  corroborating  evidence,  but  such  evidence  is 
not  indispensable  if  the  jury  are  otherwise  fully  convinced.  United  States  v,  Goldberg,  7 
Biss.,  175. 

XXXn.  In  Equitt. 

SUMMABY  —  RecuKms  which  tnll  allow  the  admiagion  of  evidence  after  publieaiion,  §  4553. 

§  4558.  Only  in  exceptional  cases  will  new  evidence  be  admitted  in  a  cause  in  equity  after 
publication.  It  may  be,  when  it  goes  merely  to  the  credit  of  another  witness,  as  when  a  new 
witness  is  asked  whether  he  would  believe  the  other  on  oath,  or  when  the  time  for  publication 
has  passed  but  no  publication  has  in  fact  been  made,  or  when  it  is  merely  proof  of  exhibits,  or 
when  a  new  deposition  is  allowed,  the  first  one  being  suppressed  because  its  interrogatories  are 
leading.    In  other  cases  no  new  evidence  will  be  allowed.    Wood  v.  Mann,  §§  4554-63. 

[Notes.—  See  §§  4568^581.] 

WOOD  V.  MANN. 
(Circuit  Court  for  Massachusetts:  2  Sumner,  316-836.    1836.) 

Petition  to  take  additional  testimony  after  publication.  The  facts  appear 
in  the  opinion. 

Opinion  by  Story,  J. 

Of  the  materiality  of  the  testimony  now  proposed  to  be  taken  no  doubt  can 
be  entertained.  It  goes  to  establish  many  of  the  leading  points  of  fact  in 
controversy  between  the  parties;  and  if  not  vital  in  the  cause,  it  is  on  all  sides 
admitted  to  have  a  most  stringent  force  and  pressure.  It  is  under  circum- 
stances so  rare  and  so  novel  that  this  court  is  called  upon  to  decide  one  of  the 
most  important  and  delicate  questions  of  practice;  than  which,  indeed,  few, 
if  any,  can  be  presented  better  deserving  of  deliberate  consideration  and 
striking  deeper  into  the  foundations  of  equity  jurisprudence.  It  is  upon  this 
account  that  I  have  taken  time  to  examine  the  whole  subject  with  all  the  aids 
which  could  be  derived  from  the  labors  of  counsel  and  my  own  auxiliary  re- 
searches, feeling,  as  I  do,  an  anxious  desire  to  perform  on  the  present  occasion 
exactl}^  what,  upon  the  most  careful  survey  of  principles  and  authorities,  it  is 
my  duty  judicially  to  perform. 

§  4554.  Iji  equity^  after  publiccLtion  of  ike  testimony^  no  new  evidence  can  he 
taken  as  a  general  rule. 

The  general  rule  in  equity  proceedings  is,  that,  after  publication  x)f  the  tcs- 
timonv,  no  new  witnesses  can  be  examined  and  no  new  evidence  can  be  taken. 
This  rule  is  at  least  as  old  as  the  time  of  Lord  Bacon,  among  whose  ordinances 
in  chancery  we  find  the  following:  "No  witnesses  shall  be  examined  after 
publication,  except  by  consent  or  by  special  order  ad  iiiformandum  conscien- 
tiam  jfidicis;  and  then  to  be  brought  close  sealed  up  to  the  court  to  peruse  or 
publish  as  the  court  shall  think  good."  The  true  exposition  of  the  latter  qual- 
ification of  this  rule  would  seem  to  be  that  the  new  evidence  to  inform  the  con- 
science of  the  judge  should  not  be  taken^but  upon  or  after  the  bearing,  when 
the  judge  himself  entertains  a  doubt,  or  when  some  additional  fact  or  inquiry 
is  indispensable  to  enable  him  to  make  a  satisfactory  decree.  So  was  the 
doctrine  held  in  Newland  v.  Honeman,  2  Ch.  Cas.,  74 ;  and  it  is  strongly  for- 
tified bv  what  fell  from  Lord  Manners,  in  Savage  '<t\- Carroll,  2  Ball  &  Beatt., 
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444,  and  by  the  master  of  the  rolls  in  Parken  v.  Whitby,  1  Turn.  &  Russ.,  366. 
Except  for  such  purposes  and  under  some  special  order  of  the  court  itself  at  or 
after  the  hearing,  no  such  testimony,  taken  aft^r  publication,  is  now  deemed 
admissible,  at  least  unless  under  extraordinary  circumstances,  under  the  rules. 
The  practice  of  taking  such  testimony  before  the  hearing,  and  keeping  it  sealed 
up  to  be  used  by  the  court  at  the  hearing,  if  it  should  be  deemed  meet,  is  said 
by  the  text-writers  to  have  fallen  into  disuse,  and  not  to  have  been  in  practice 
for  more  than  a  century.  Hinde's  Practice,  316;  Beames'  Orders  in  Chanc,  33, 
notes  117  and  118;  Dalby  v.  Mace,  Tothill,  191;  Carey's  K,  83;  Wyatt,  Pract. 
Register,  354,  355 ;  Willan  v.  Willan,  19  Ves.,  592. 

There  is  an  old  case  reported  in  Carey's  Rep.,  83,  which  shows  what  the  old 
practice  was ;  and  I  quote  it  in  the  very  words  of  the  report.  "  Uix)n  affidavit 
made  by  the  plaintiff,  that  since  publication  granted  he  had  divers  witn^ses 
(setting  down  their  names)  come  to  his  knowledge;  therefore  ordered  he  may 
examine  them  before  the  examiner  ad  informxindum  conacteyitiam  jitdicis^^ 
No  other  circumstances  are  stated;  and  therefore  it  is  impossible  to  know 
what  the  facts  were,  or  whether  the  other  testimony  taken  had  been  actually 
seen  by  the  plaintiff. 

The  general  rule  is  founded  in  the  obvious  public  policy  of  suppressing  per- 
jury, and  the  fabrication  of  evidence,  to  meet  the  exigencies  of  the  cause,  after 
the  f  uU  bearing  and  weight  of  the  testimony  are  understood  by  all  the  parties. 
If,  under  such  circumstances,  the  parties  were  permitted  to  supply  the  actual 
deficiencies  of  the  evidence  from  time  to  time,  as  they  should  be  found  out, 
there  would  be  strong  temptations  to  corrupt,  and  insidious  practices  to  ob- 
tain new  evidence;  and  there  would  be  a  premium  held  out  for  delays  and 
omissions  of  diligence  in  taking  the  evidence,  until  the  whole  strength  of  the 
adversary's  cause  was  disclosed.  Courts  of  equity,  from  considerations  of 
this  sort,  have  always  been  disposed  to  uphold  the  rule  with  a  firm  and  rigid 
exactness. 

Lord  Eldon,  in  Whitelocke  v.  Baker,  13  Ves.,  511,  said:  "This  court  will 
not  enlarge  publication,  without  a  very  special  case  made.  The  party's  want 
of  knowledge  of  the  rules  of  proceeding,  and  want  of  attention  in  his  solicitor, 
are  not  sufficient.  The  rules  of  justice  are  founded  in  great  general  principles, 
not  to  be  broken  down  by  such  circumstances."  Lord  Macclesfield,  in  Cann 
V,  Cann,  1  P.  Will.,  727,  laid  down  the  doctrine  in  more  emphatic  terms. 
"  The  precedent  methods  (said  he)  of  this  court  were  that,  after  publication  is 
passed,  and  the  purport  of  the  examinations  known  to  the  parties,  neither  side 
is  allowed,  though  they  come  recent,  to  enter  into  part  examination  of  the 
matters  in  question,  since  otherwise  there  would  be  no  end  of  things,  and  such 
a  proceeding  would  tend  to  perjury,  as  well  as  vexation." 

Exceptions,  however,  have  been  admitted  to  the  general  rule;  and  to  these 
our  attention  will  now  be  directed,  in  order  to  ascertain  how  far  they  are  aph 
plicable  to  the  circumstances  of  the  case  before  the  court.  The  exceptions  will 
be  found  for  the  most  part  to  turn  upon  grounds  entirely  consistent  with  the 
policy  of  the  general  rule,  and  in  no  manner  trenching  upon  its  justice  or  in- 
convenience. At  the  same  time  they  exhibit  in  a  marked  manner  the  reluc- 
tance of  the  court  to  break  in  upon^  the  general  uniformity  of  the  practice, 
except  under  very  special  circumstances. 

It  will  not  be  necessary  to  go  over  the  authorities  at  large ;  for  they  do  not 
present  any  general  diversity  of  judgftient,  requiring  comment  or  criticism. 
They  rather  arrange  themselves  into  classes,  in  each  of  which  every  successave 
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judge  has  shown  a  solicitude  to  keep  within  the  limits  prescribed  by  his 
predecessors. 

§  4565.  Witnesses  may  he  examined  as  to  the  credit  of  other  witnesses^  after 
publication. 

The  first  class  of  exceptions  is  that  of  the  examination  of  witnesses  to  the 
mere  credit  of  the  other  witnesses  whose  depositions  have  been  already  taken 
in  the  cause.  This  is  the  ordinary  practice,  and  is  done  upon  articles  or  objec- 
tions filed.  Beames'  Ord.  in  Ch.,  p.  32,  §  72;  id.,  p.  187,  §  80.  But  then,  in 
these  cases,  the  general  interrogatory  only,  whether  he  (the  proposed  witness) 
would  believe  the  other  on  his  oath  (which  is  the  usual  form  of  putting  the 
interrogatory  in  England,  and  differs  widely  from  that  in  which  it  is  usually 
put  in  America, —  see  1  Starkie  on  Ev.,  182,  2d  ed.,  London,  1833;  "Watmore  v. 
Dibkenson,  2  Ves.  &  B.,  267,  268;  Carlos  v.  Brook,  10  Ves.,  50),  is  that  upon 
which  the  new  examination  is  allowed,  unless  under  very  special  circumstances. 
And  there  is  this  close  limitation  upon  such  special  circumstances,  that  the  in- 
terrogatory shall  not  be  to  any  facts  put  in  issue  in  the  suit,  but  only  to  such 
facts  as  merely  touch  the  credit  of  the  witness.  This  doctrine  was  expounded 
very  fully  by  Lord  Eldon  in  Purcell  v,  McNamara,  8  Ves.,  824,  326,  and  Wood 
V,  Hammerton,  9  Yes.,  145;  Carlos  v.  Brook,  10  Ves.,  50,  and  White  v,  Fussell, 
1  Ves.  &  Beam.,  153;  and  it  was  recognized  and  acted  upon  by  Mr.  Chancellor 
Kent  in  Troup  v.  Sherwood,  3  John.  Ch.,  558,  where  he  critically  examined 
the  leading  authorities.  But,  what  is  most  important  in  its  bearing  on  the 
present  case,  is  the  absolute  refusal  of  the  court  in  these  cases  to  allow  the 
witness  to  bo  contradicted  as  to  any  fact  which  he  had  sworn,  touching 
the  merits  of  the  matters  in  issue  between  the  parties.  "  If  (said  Lord  Eldon 
in  Purcell  ii.  McNamara),  for  instance,  the  fact  is  material  to  the  merits  of  the 
case,  and  the  witness  has  sworn  to  it,  there  is  great  danger  of  bringing  other 
witnesses,  under  color  of  discrediting  that  witness,  to  prove  or  disprove  such 
fact."     See  Gilb.  For.  Rom.,  147;  Smith  v.  Turner,  3  P.Will.,  413. 

§  4556.   Time  for  ptihlicaiion  may  he  enlarged  on  good  catcse  shown. 

Another  class  of  exceptions  is  where  the  application  is  made  to  enlarge  the 
time  for  publication,  or  more  frequently  to  enlarge  the  time  for  taking  the 
testimony  after  publication  has  been,  in  form,  though  not  in  fact,  made,  ac- 
cording to  the  rules  of  the  court.  To  such  applications,  whenever  they  will 
cause  any  delay  in  the  cause,  the  court  does  not  listen  without  some  good 
cause  shown  upon  affidavit;  such  as  surprise,  accident,  or  other  circumstances 
which  repel  any  imputation  of  laches.  See  Gilb.  For.  Rom.,  124;  1  Harris. 
Ch.  Pr.  by  Newland,  ch.  43,  pp.  285,  287;  see,  also,  Watmore  v.  Dickinson,  2 
Ves.  &  B.,  267,  268;  Cutler  v.  Cremer,  6  Madd.,  254.  And  in  all  cases  of  this 
sort  before  the  application  is  allowed,  the  party  and  his  clerk  in  court,  and 
solicitor,  are  rcq\iired  to  make  oath  "  that  they  have  neither  seen,  heard,  read, 
nor  been  informed  of  any  of  the  contents  of  the  deposition  taken  in  that 
cause;  nor  will  they  see,  hear,  read  or  be  informed  of  the  same  till  publication 
is  duly  passed  in  the  cause."  Gilb.  For.  Rom.,  146;  see,  also,  Anon.,  1  Vern., 
253;  Ilinde's  Prac,  384,385.  And  this  affidavit  is  so  important,  that  the 
court  will  never  dispense  with  it  except  in  a  case  of  fraud  practiced  by  the 
other  party  to  evade  the  rule ;  as  was  the  case  in  a  memorable  instance  in 
Lord  Somers'  time,  stated  by  Ch.  Baron  Gilbert  (Gilb.  For.  Rom.,  146). 

Lord  Eldon,  in  commenting  on  the  affidavit,  and  the  strictness  of  the  rule 
requiring  it,  said :  '*  That  it  is  founded  upon  this :  that  no  more  dangerous  niodQ 
of  proceeding  can  take  place  than  permitting  parties  to  make  out  evidence  by 
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piecemeal,  and  to  make  up  the  deficiency  of  original  depositions  by  other  evi- 
dence." Whitelocke  v.  Baker,  13  Ves.  E.,  512.  In  the  same  case,  where  a 
motion  was  made,  the  effect  of  which  was  to  introduce  new  evidence  to  be 
taken  after  the  cause  had  been  set  down  for  a  hearing,  he  added :  "  The  next 
ground  for  this  motion  is  the  materiality  of  the  farther  evidence,  which  it  is 
supposed  can  be  given.  If  that  could  be  represented  as  most  highly  material, 
I  dare  not  trust  myself  with  laying  down  a  precedent  that  would  authorize 
attempts  to  bring  forward  an  application  in  every  case,  where,  even  after  a 
cause  had  been  set  down,  the  party  might  see  that  it  would  not  be  convenient 
to  hear  the  cause  upon  the  evidence  on  which  he  originally  intended  to  put  it. 
The  danger  from  that  would  be  enormous."  Whitelocke  v.  Baker,  13  Ves.  K, 
612.  The  only  material  abatement  of  the  force  of  this  language,  as  applied  to 
the  present  case,  is  that  it  was  spoken  in  a  case  not  of  newly  discovered  evidence, 
but  of  known  evidence  alleged  to  have  been  improperly  and  irregularly  taken. 
Mr.  Chancellor  Kent,  in  Hamersly  v.  Lambert,  2  John.  Ch.  R,  432,  reviewed 
the  authorities,  and  sustained  the  doctrine,  as  above  stated,  with  all  the  weight 
of  his  own  great  opinion. 

§  4557.  Proof  of  exhihiU  may  he  made  after  publication. 

Another  class  of  exceptions  is  the  proof  of  exhibits  in  the  cause  after  publi- 
cation, and  even  viva  voce  at  the  hearing,  where  there  has  been  an  omission 
of  the  proof  in  due  season,  and  they  are  applicable  to  the  merits.  Gilbert,  in  his 
Forum  Romanum,  page  183,  takes  notice  of  this  practice,  and  says:  "Upon 
this  rehearing  any  exhibit  may  be  proved  viva  voce,  as  upon  the  original  hear- 
ing. But  no  proof  can  be  offered  of  any  new  matter  without  special  leave  of 
the  court,  which  is  seldom  granted."  The  like  doctrine  is  fully  supported  in 
many  cases.  See  Wight  v.  Pilling,  Prec.  Ch.,  496;  Dash  wood  v.  Lord  Bulke- 
ley,  10  Ves.  R,  238;  Buckmaster  v.  Harrop,  13  Yes.,  458;  White  v.  Fussell, 

1  Ves.  &  B.,  153;  Higgins  v.  MiUs,  5  Russ.  R,  287;  Wyld  v.  Ward,  Tounge  & 
Jer.,  384;  Williams  v.  Goodchild,  2  Russ:  R.,  91;  Dale  v.  Rosebelt,  6  John.  Ch. 
R,  256. 

§  455S.  Exceptional  circumstances  in  which  a  re-eooamiruition  will  he  permit- 
ted or  fresh  interrogatories  propounded. 

Another  class  of  exceptions  is  where  depositions  have  been  suppressed,  from 
the  interrogatories  being  leading,  or  for  irregularity,  or  where  it  has  been  dis- 
covered that  a  proper  release  has  not  been  given  to  make  a  witness  competent; 
in  every  such  case,  from  the  obvious  necessity  and  in  furtherance  of  justice, 
fresh  interrogatories  and  a  re-examination  have  been  permitted.  Lord  Arun- 
del V,  Pitt,  Ambl.  R.,  585;  Perry  v.  Silvester,  1  Jacob  R,  83;  Curre  v.  Bowyer, 
3  Swanst.  R,  357;  Sandford  v,  Paul,  3  Bro.  Ch.  R.,  370;  S.  C,  1  Ves.  Jr.,  398; 

2  Dick.  R,  750;  Spence  v,  Allen,  Prec.  Ch.,  493;  Shaw  v.  Lindsey,  15  Ves.  R., 
380 ;  Cox  V,  Allingham,  1  Jacob  R,  337,  341,  343 ;  Callow  v.  Mince,  2  Vern. 
R,  472.  In  the  case  of  Sandford  v.  Paul,  2  Dick.  R.,  750 ;  S.  C,  3  Bro.  Ch.  R, 
370 ;  and  1  Ves.  Jr.  R.,  398,  it  appears  from  Mr.  Dickens'  Reports  that  the  sub- 
ject was  a  good  deal  examined,  and  manj'^  authorities  are  cited  by  the  reporter 
to  show  that  the  strictness  of  the  rule  had  been  relaxed  in  special  cases  of  this 
nature. 

All  these  classes  of  exceptions  stand  upon  peculiar  grounds  and  steer  wide 
from  any  of  the  just  objections  which  have  been  urged  against  the  introduc- 
tion pf  new  evidence,  after  the  pressure  of  the  evidence;  as  taken,  is  fully 
known  to  both  parties.  The  qualifications  and  limitations  accompanying  these 
exceptions  demonstrate,  in  the  most  full  and  satisfactory  manner,  that  the 
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design  of  upholding  the  policy  of  the  general  rale  constitutes  the  main  ingredi- 
ent in  the  view  of  the  court  in  acceding  to  or  refusing  every  application.  If 
the  existence  of  the  evidence  is  fully  known  at  the  time  of  the  taking  of  the 
depositions,  and  if  it  is  not  purely  the  case  of  written  evidence,  it  will  be  diffi- 
cult to  find  any  uniform  relaxation  of  the  general  rule,  that,  after  publication 
passed,  and  the  depositions  have  been  seen,  no  new  evidence  shall  be  ad- 
mitted. 

§  4559.  If^  upon  a  reheariixg  or  a  hill  of  review^  a  party  would  he  entitled  to 
the  henefit  of  evidence^  it  should  he  allowed  {to  a/void  circuity  of  action)  afterpyb- 
licdtion^  and  even  after  hearing. 

The  question,  then,  is  reduced  to  this:  whether  new  evidence  by  witnesses, 
which  has  been  discovered  since  publication  has  passed,  and  the  contents  of 
the  depositions  been  made  known,  can,  consistently  with  the  general  objects 
and  purposes  of  the  rule,  be  allowed?  Now,  this  is  partly  a  matter  of  author- 
ity, and  partly  of  principle.  And  I  fully  agree  that  if,  upon  a  rehearing,  or 
upon  a  bill  of  review,  or  upon  a  bill  in  the  nature  of  a  bill  of  review,  the  evi- 
dence of  new  witnesses  ought  to  be  let  in,  then  it  ought  now  to  be  allowed,  to 
avoid  circuity  of  remedy  and  increased  expenses  in  litigation.  If,  on  the  other 
hand,  it  would  not,  under  such  circumstances,  be  allowed ;  and  if,  in  analogous 
cases,  it  has  been  rejected ;  and  if  no  direct  authority  can  be  shown  in  favor 
of  the  motion,  then,  since  it  must  be  a  case  of  not  infrequent  occurrence  in 
practice,  each  of  these  considerations  will  furnish  strong  objections  against  the 
motion. 

I  have  said  that  if,  upon  a  rehearing  or  a  bill  of  review,  the  plaintiff  would 
be  entitled  to  the  benefit  of  this  testimony,  he  ought  now  to  be  entitled  to  it; 
and,  as  it  is  applicable  to  points  already  in  issue,  there  is  no  need  of  a  supple- 
mentary bill.  In  this  view  of  the  subject  I  feel  myself  strongly  fortified  by 
the  language  of  Lord  Eldon  in  Milner  v.  Lord  Harewood,  17  Ves.  R,  148. 
"  There  is,"  said  he,  "  no  recollection  of  a  supplemental  bill  of  this  kind ;  and 
if  a  new  practice  is  to  be  settled,  the  strong  inclination  of  my  opinion  is,  that 
when  the  particular  case  arises,  where  either  conversation  or  admission  of  the 
defendant  becomes  material  after  answer  or  replication;  or,  as  in  this  instance, 
after  examination  of  witnesses  in  the  original  cause ;  or  if  a  new  fact  happens 
after  publication,  which  it  is  material  to  have  before  the  court  in  evidence, 
when  the  original  cause  is  heard,  it  is  much  better,  if  the  examination  of  wit- 
nesses, if  required,  should  bo  obtained  upon  a  special  application  for  the  oppor- 
tunity of  examining,  and  that  the  depositions  may  be  read  at  the  hearing;  or 
if  discovery  is  required,  that  the  party  should  file  a  bill  for  that  purpose  merely; 
and  if  relief  is  required,  that  the  answer  comprehending  the  discovery  should 
be  read  at  the  hearing  of  the  original  cause." 

This  language  would  certainly  seem  to  show  that  there  were  cases  in  which 
new  testimony  might  be  taken  after  publication,  at  least  as  to  facts  and  con- 
versations occurring  after  the  original  cause  is  at  issue,  and  publication  passed. 
Here,  however,  the  application  is  to  admit  newly  discovered  evidence  of  con- 
fessions before  the  bill  was  filed.  In  Willan  v.  Willan,  19  Ves,  R.,  591;  S.  C, 
Cooper  Eq.  R.,  291,  the  same  great  judge  said:  "It  is  perfectly  established 
that  after  publication,  previous  to  a  decree,  and  the  depositions  have  been  seen, 
you  cannot  examine  witnesses  farther  without  leave  of  the  court,  which  is  not 
obtained  without  great  difficulty;  and  the  examination  is  generally  confined 
to  some  particular  facts.  At  the  hearing  of  the  cause  the  court  sees  all  the 
evidence;  and  if,  instead  of  deciding  upon  inference,  it  directs  inquiries,  the 
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decree  directing  these  inquiries  is,  in  truth,  the  leave  of  the  court  given  for 
farther  examination  of  witnesses  upon  the  very  point."  It  is  diflScult  to  ascer- 
tain the  precise  limitations  which  ought  to  be  applied  to  language  so  general ; 
and  whether  the  learned  judge  meant  merely  to  advance  the  suggestion  that 
the  court  might,  to  satisfy  its  own  conscience,  direct  new  evidence  to  be  taken 
at  or  after  the  hearing;  or  whether  he  meant  to  state,  generally,  that  new  tes- 
timony might  be  taken,  upon  a  case  made  to  the  court,  at  any  time  after  pub- 
lication and  before  the  hearing.  Unfortunately,  the  case  did  not  call  for  a 
more  explicit  declaration  of  opinion.  But  my  impression  is,  that  the  former 
was  all  that  was  intended  by  the  language. 

In  Smith  v.  Turner,  3  P.  Will.  R.,  413,  the  cause  was  heard,  and  there  appear- 
ing to  the  court  some  reason  to  suspect  that  the  defendant  had  a  deed  in  his 
custody,  it  was  ordered  that  he  should  be  examined  on  interrogatories  touching 
the  deed.  Upon  the  examination  he  denied  his  having  the  deed  and  all  the 
circumstances  relating  thereto.  The  master  certified,  notwithstanding  that  he 
thought  it  reasonable,  that  the  plaintiff,  who  prayed  a  commission  to  examine 
witnesses  to  falsify  the  defendant's  examination,  should  have  one.  But  tlie 
court  refused  it,  saying:  "  At  this  rate  three  or  four  causes  might  spring  out 
of  one,  and  though  there  could  be  no  mischief  in  examining  the  party  himself, 
yet  the  examining  witnesses,  after  publication  passed,  especially  where  it  may 
relate  to  the  matter  in  issue,  is  against  the  rule  of  the  court,  and  may  be 
greatly  inconvenient  and  make  causes  endless."  This  case  certainly  affords  a 
strong  illustration  of  the  real  purport  of  the  general  rule,  and  would  make 
one  hesitate  in  supposing  that  Lord  Eldon  meant,  in  the  cases  above  stated, 
to  maintain  a  broader  doctrine. 

In  Ward  v.  Eyles,  Moseley  R.,  377,  the  court  would  not  allow  a  party  in  a 
cross-bill  to  examine  witnesses,  after  publication  passed  and  the  depositions 
seen,  to  the  matters  in  issue  in  the  original  cause.  On  that  occasion,  the  lord 
chancellor  said:  ^^  There  is  no  rule  in  this  court  more  sacred  than  that  wit- 
nesses shall  not  be  examined  in  another  cause  to  matters  in  issue  in  a  fcMTaier." 
Yet,  certainly,  in  a  cross-bill,  the  party  would  be  entitled  to  more  favor  than 
upon  a  mere  application  in  the  original  cause. 

In  The  Mayor  of  London  v.  Dorset,  1  Ch.  Cas.,  228,  where  a  trial  of  an  issue 
was  directed  at  law,  an  application  was  made  for  a  commission  ta  examine  a 
witness  eighty  years^old  who  was  not  discovered  until  that  time  and  was  un- 
able to  travel.  If  she  was  able  to  travel  she  would  be  examinaWe  at  the  trial, 
though  publication  had  passed.  The  court  granted  the  commission,  appar- 
ently, as  it  would  seem,  upon  the  ground  that  otherwise  the  te^imony  would 
be  lost;  and  yet  the  witness  might,  if  living,  be  examinable  at  the  trial  at  law. 

In  Banks  v.  Farquharson,  Ambl.  R.,  14:5;  S.  C,  1  Dick.  R^  (>7,  where  a  hear- 
ing was  adjourned  over  and  it  was  moved  for  liberty  to  examine  a  witness  to 
prove  the  handwriting  of  a  witness  to  a  deed,  material  in  the  cause,  the  mo- 
tion was  granted  by  Lord  Hardwicke.  So,  in  Abrams  v.  Winshup^  1  Rus& 
R.,  526,  where  the  evidence  proved  the  execution  of  the  will;  but  the  wit- 
nesses had  not  been  examined  as  to  the  sanity  of  the  testator;  the  cause  was 
adjourned  at  the  hearing  and  liberty  given  to  exhibit  an  interrogatory  to 
prove  his  sanity.  In  each  of  these  cases  the  object  was  s])ecial  to  establish 
fh(B  verity  of  a  necessary  document  in  the  cause. 

In  Blake  v.  Foster,  2  Ball  &  Beatt.  R.,  457,  an  'application  was  made  upon 
the  hearing  for  liberty  to  adduce  newly-discovered  evidence,  partly  oral  and 
partly  dpcupientary.    It  was  rejected,  not  upon  any  ground  of  the  nature  of 
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the  evidence,  but  because  it  was  not  in  reality  newly  discovered.  The  case, 
therefore,  decides  nothing  to  our  present  purpose. 

In  Clarke  v.  Jennings,  1  Anst.  R,  173,  174,  a  motion  was  made  after  publi- 
cation for  leave  to  exhibit  interrogatories  to  authentieate  an  old  paper  writing 
material  in  the  cause,  and  for  a  commission  to  prove  the  same.  The  motion 
was  opposed  as  being  too  late  and  thiat  exhibits  only  can  be  proved  after  pub- 
lication. The  court  of  exchequer  thought,  that  though  not  an  exhibit,  it  was 
in  the  nature  of  one,  and  granted  the  rule,  so  as  that  it  did  not  delay  the  hear- 
ing of  the  cause.  It  is  proper  to  remark  that  the  application  was  confined  to 
a  mere  written  document. 

In  Williamson  v.  Hutton,  9  Price  R,  194,  after  a  tithe  cause  had  been  set 
down  for  a  rehearing,  a  motion  was  made  on  behalf  of  the  plaintiff  for  the 
examination  of  one  or  more  witnesses,  to  prove  certain  accounts  or  rentals, 
and  a  terrier  or  memorandum,  made  by  a  former  vicar,  and  to  read  the  depo- 
sitions at  the  rehearing,  upon  the  ground  of  their  having  been  discovered 
since  the  original  hearing  and  were  before  unknown  to  the  plaintiff.  The 
court  granted  the  motion,  and  it  was  added,  ''  If  these  papers  had  been  found 
at  the  hearing  we  should  have  ordered  the  cause  to  stand  over  for  the  pur- 
pose of  giving  the  plaintiff  an  opportunity  of  exhibiting  an  interrogatory." 
This,  too,  was  the  case  of  a  written  document. 

In  Cox  V.  Allingham,  Jacob  R,  337,  permission  was  given  at  the  hearing  to 
exhibit  an  interrogatory  as  to  the  loss  of  a  deed,  omitted  by  mistake  to  be 
proved  in  the  proper  manner.  Sir  Thomas  Plumer,  in  delivering  his  opinion 
on  this  occasion,  stated  his  strong  impression  of  the  dangers  that  would  arise 
if  in  every  instance  a  party,  whose  case  broke  down  at  the  hearing,  were  at 
liberty  to  go  into  farther  evidence.  At  the  same  time  he  admitted  that  it  was 
too  late  to  argue  that  there  could  be  no  case  of  exception  to  the  general  rule, 
after  it  had  been  departed  from  in  some  instances  and  by  great  authorities. 
He  also  took  notice  of  the  circumstance  that  the  evidence  proposed  to  be  given 
related  only  to  the  proof  of  a  document. 

^n  Ord  V.  Noel,  6  Madd.  R,  127,  an  application  was  made  to  file  a  supple- 
mental bill,  in  the  nature  of  a  bill  of  review,  on  account  of  the  discovery  of 
some  deeds  and  facts  connected  therewith  since  the  decree.  The  vice-chan- 
cellor refused  the  petition ;  and  the  only  remarks,  material  to  our  present  pur- 
pose, which  he  made  on  that  occasion,  are:  that  if  the  plaintiff  had  applied, 
after  he  had  discovered  the  contents  of  these  deeds,  and  before  the  cause  was 
finally  heard,  to  have  the  benefit  of  this  discovery  at  the  hearing,  the  court 
would  have  found  the  means  to  render  him  that  justice;  and  that  the  new 
matter  for  a  bill  of  the  nature  proposed  must  be  such  as,  if  unanswered,  would 
clearly  entitle  the  plaintiff  to  a  decree,  or  would  raise  a  question  of  so  much 
nicety  and  difficulty  as  to  bo  a  fit  subject  of  judgment  in  a  cause.  Brigham 
V.  Dawson,  Jacob  R,  243,  was  a  similar  application  and  shared  a  similar  fate. 

Coley  V,  Coley,  2  Younge  &  Jerv.  R,  44,  was  an  application,  after  publica- 
tion passed,  and  the  cause  set  down  for  a  hearing,  for  liberty  to  examine  two 
further  witnesses,  one  only  having  been  examined,  to  prove  the  execution  of  a 
will  in  the  pleadings  mentioned.  The  court  granted  it,  saying  that  if,  upon 
the  hearing  of  the  cause,  the  plaintiff  had  been  unable  to  prove  the  execution 
of  the  will,  the  case  would  have  been  allowed  to  stand  over  for  the  purpose  of 
supplying  that  proof,  upon  payment  of  the  costs  of  the  day. 

Then  came  Wyld  v.  Ward,  2  Younge  &  Jer.  R,  381,  where,  upon  a  rehear- 
ing, a  motion  was*  made  to  exhibit  an  interrogatory  to  prove  certain  facts, 
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upon  the  ground  that  they  were  newly  discovered  since  the  original  hearing. 
Upon  this  occasion  there  was  an  elaborate  argument  by  counsel.  But  the 
court  granted  the  motion,  saying  that  it  had  a  discretion  to  grant  or  refuse  it, 
according  to  the  circumstances  of  the  particular  case. 

In  Williams  v.  Goodchild,  2  Bu^s.  K,  91,  an  application  was  made  upon  an 
appeal  from  a  decree  of  the  vice-chancellor  to  the  lord  chancellor,  for  permis- 
sion to  use,  on  the  hearing  of  the  appeal,  some  old  documents  and  bailiffs' 
accounts,  which  had  been  discovered  since  the  original  hearing.  On  that 
occasion,  Lord  Eldon  said :  ^'  I  cannot  lay  it  down  that  new  evidence  can  in 
no  case  be  received ;  nor  will  I  decide  that  it  is  not  to  be  introduced  in  this 
case,  if  the  evidence  here  tendered  shall  be*  shown  to  be  in  its  nature  admissi- 
ble, and  a  proper  ground  for  its  introduction  shall  be  laid."  The  question  was 
afterwards  adjusted  by  an  arrangement  between  the  parties. 

These  are  all  the  English  authorities,  bearing  directly  on  the  point  now  be- 
fore the  -court,  which  the  researches  of  counsel,  as  well  as  my  own,  have 
brought  to  my  notice.  What  is  very  remarkable  is,  that  not  one  of  them 
presents  the  case  of  an  application  to  introduce  newly-discovered  oral  evi- 
dence, or  newly-discovered  witnesses;  but  they  all  relate  to  written  document- 
ary evidence.  The  courts  upon  deciding  upon  these  applications,  however, 
made  no  allusion  to  any  distinction  or  practice  excluding  oral  evidence;  and 
the  generality  of  the  language  sometimes  used  might  incline  one  to  believe 
that  the  evidence  of  new  witnesses  might,  under  some  circumstances,  be  within 
the  contemplation  of  the  court. 

§  4o60,  Practice  as  to  new  evidence  on  bills  of  review  and  supplemental  hills. 
JSeview  of  English  cases. 

Finding  no  direct  English  authority,  either  way,  upon  the  point  of  the  ex- 
clusion of  oral  evidence,  unconnected  with  new  written  evidence,  I  have  sought 
for  information  in  cases  of  an  analogous  nature,  such  as  bills  of  review,  and 
supplementary  bills  in  the  nature  of  bills  of  review;  for  (I  repeat  it)  if,  in 
such  cases,  the  evidence  would  be  admissible,  it  ought  now  to  be  admitted. 
Unfortunately,  there  are  not  many  cases  of  this  sort  to  be  found,  and  those 
which  do  exist  do  not  afford  any  very  satisfactory  lights  to  settle  the  question 
now  before  the  court.  Indeed,  bills  of  review  are  of  very  rare  occurrence. 
Lord  Chancellor  Lyndhurst,  in  Partridge  v.  Usborne,  5  Kuss.  R,,  249,  250, 
observed,  that  for  the  period  of  a  century  past  very  few  instances  had  occuri'ed 
of  bills  of  review  having  been  allowed  to  be  filed.  In  that  very  case,  he  allowed 
matters,  dependent  upon  oral  as  well  as  written  evidence,  which  had  been  dis- 
covered since  the  decree,  to  be  brought  forward  by  a  supplemental  bill  in  the 
nature  of  a  bill  of  review.  But  then  they  related  to  facts  not  previously  in 
issue  in  the  cause.  He  thus  settled  a  doubt,  which  had  long  existed  on  this 
very  subject;  and  in  resj^ect  to  which,  there  was  a  dictum  of  Lord  Eldon  the 
other  way,  in  Young  v,  Keigbly,  15  Ves.,  557. 

Lord  Chief  Baron  Gilbert  (^Gilb.  For.  Rom.,  186),  in  laying  down  the  rules 
as  to  granting  bills  of  review,  puts  one  of  the  requisites  in  these  words: 
"  Thirdly,  they  can  examine  to  nothing  that  was  in  issue  in  the  original  cause, 
unless  it  be  any  matter  happening  subsequent,  which  was  not  before  in  issue, 
or  upon  matter  of  record,  or  writing^  not  known  hefore.  For,  if  the  court  should 
give  them  leave  to  enter  into  proofs  upon  the  same  points  that  were  in  issue, 
that  would  be  under  the  same  mischief  as  the  examination  of  witnesses  after 
publication,  and  an  inlet  into  manifest  perjury."  Now,  if  this  is  to  be  deemed 
a  true  exposition  of  the  doctrine  in  courts  of  equity,  it  makes  an  end  of  the 
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present  application.  The  diflSculty  is,  whether  the  modern  decisions  affirm  the 
practice  in  so  limited  a  form. 

Lord  Hardwicke  in  Norris  v.  Le  Neve,  3  Atk.  R.,  35,  said  that  the  rules  of 
Lord  Bacon  upon  bills  of  review  had  never  been  departed  from.  And,  pro- 
fessing to  give  the  substance  of  those  rules,  he  added,  "  By  the  established 
practice  of  this  court  there  are  two  sorts  of  bills  of  review :  one  founded  on  sup- 
posed error  appearing  in  the  decree  itself;  the  other  a  new  matter,  which  must 
arise  after  the  decree;  or  upon  new  proof,  which  could  not  have  been  used  at 
the  time  when  the  decree  passed."  The  ordinance  of  Lord  Bacon  is  substan- 
tially as  here  stated ;  his  language  on  the  last  matter  is :  "  Nevertheless,  upon 
new  proof  that  is  come  to  light  after  the  decree  made,  and  could  not  possibly 
have  been  used  at  the  time  when  the  decree  passed,  a  bill  of  review  may  be 
grounded."  Beames'  Ord.  in  Ch.,  p.  2,  and  note  (3).  See,  also,  Patterson  v. 
Slaughter,  Ambl.  R.,  293.  In  the  case  of  Norris  v.  Le  Neve,  the  application  for 
the  bill  of  review  was  not  confined  to  "  new  proof "  of  a  mere  documentary 
character,  but  it  embraced  other  facts  of  an  oral  nature;  and  Lord  Hardwicke 
took  no  notice  of  any  distinction  between  oral  and  written  evidence.  But  he 
did  take  notice  that  the  new  discoveries  amounted  to  no  more  than  corrobora- 
tives only  of  the  former  points  in  issue.  In  another  case,  Gould  v.  Tancred, 
8  Atk.  R.,  354,  before  the  same  great  judge,  no  notice  was  taken  of  any  posi- 
tive distinction  between  oral  and  written  evidence,  although  certainly  there 
may  be  good  ground  for  such  a  distinction.  In  Young  v.  Keighly,  15  Yes., 
657,  which  indeed  was  an  application  founded  on  the  discovery  of  new  docu- 
mentary evidence.  Lord  Eldon  said :  "  As  far  as  I  can  ascertain,  what  the  court 
permits  with  regard  to  bills  of  review  upon  facts  newly  discovered  (he  does  not 
say  documents),  the  decisions  appear  to  have  been  upon  new  evidence,  which, 
if  produced  in  time,  would  have  supported  the  original  case."  He  added  also 
in  the  same  case :  "  The  ground  is  even  apparent  on  the  face  of  the  decree ;  a 
new  evidence  of  a  fact  (not  saying  written  evidence)  materially  pressing  upon 
the  decree,  and  discovered  at  least  after  publication  in  the  cause."  In  Partridge 
V.  Usborne,  5  liuss.  R.,  145,  the  new  evidence  (which  went  to  points  not  before 
in  issue)  was  certainly  largely  founded  in  mere  oral  proofs  and  testimony;  yet 
it  was  admitted.  The  language  of  Lord  Eldon  in  Milner  v.  Lord  Harwood,  17 
Ves.  R.,  148,  already  cited,  appears  to  me  to  confirm  the  conclusion  that,  upon 
rehearings  and  bills  of  review  u|x>n  newly-discovered  evidence,  parol  evidence 
to  facts  is  not  necessarily  prohibited  by  any  general  practice  or  rule  of  law. 

I  had  occasion,  in  the  case  of  Dexter  v.  Arnold,  5  Mason  R.,  303,  313,  314, 
to  examine  this  subject  with  a  good  deal  of  care  in  reference  to  bills  of  review. 
I  was  not,  at  that  time,  able  to  satisfy  my  mind  that  the  doctrine,  as  to  the 
admissibility  of  newly-discovered  evidence,  was  limited  to  written  evidence  of 
a  documentary  nature.  The  subsequent  authorities  have  not  helped  the  mat- 
ter in  this  pfirticular.  Upon  principle  it  may,  perhaps,  be  found  diflicult  in  all 
cases  practically  so  to  limit  it;  although  no  person  is  more  sensible  than  my- 
self of  the  great  inconvenience  and  danger  of  admitting  new  evidence  of  a 
parol  nature,  after  the  former  evidence  in  the  cause  has  been  seen ;  and,  a 
/ortiari,  after  the  original  cause  has  been  heard.  The  reasons  are  well  stated 
in  Jones  v.  Purefoy,  1  Vern.  R.,  47;  and  still  more  forcibly  in  the  case  of 
Respass  v.  M'Clanahan,.  Hardin  R.,  346,  347,  to  which  I  shall  presently  ad- 
vert. In  examining  the  decisions  of  Mr.  Chancellor  Kent,  in  which  he  has 
collected  the  leading  English  decisions  on  this  point,  not  only  after  publica- 
tion, but  upon  bills  of  review,  it  will  be  seen  that  he  has  exhibited  a  strong 
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disinclination  to  allow  the  introduction  of  any  newly-discovered  evidence, 
merely  cumulative,  or  not  of  a  documentary  nature.  This  is  manifested  in  an 
especial  manner  in  Haraersley  v.  Lambert,  2  Johns.  Ch.  K.,  432,  in  Livingston 
V.  Hubbs,  3  Johns.  Ch.  R,  124,  and  Troup  v,  Sherwood,  3  Johns.  Ch.  K,  558. 
Yet  he  is  compelled  to  admit  that  there  may  be  exceptions  to  the  general  rule. 
I  cannot  find,  however,  that  he  has  ever  made  a  direct  decision  that  the  newly- 
discovered  evidence  of  witnesses  to  the  facts  in  issue  is  not  admissible  on  a 
hearing,  or  rehearing,  or  bill  of  review.  He  has,  indeed,  on  one  occasion,  said 
that  the  nature  of  the  newlv-discovered  evidence  must  be  different  from  that 
of  the  mere  accumulation  of  witnesses  to  a  litigated  fact.  Livingston  v,  Hubbs, 
3  Johns.  Ch.  R,  127.  But  his  decision  did  not  turn  particularly  upon  that 
point.  The  language  in  Taylor  v.  Sharp,  3  P.  Will.,  371,  upon  which  he  has 
placed  some  reliance  for  this  qualification  of  the  doctrine,  does  not  seem  to 
me  to  have  looked  to  any  supposed  difference  in  regard  to  the  nature  of  the 
new  matter,  that  is,  whether  newly-discovered  testimony,  or  newly-discovered 
documents;  but  singly  to  the  fact  that  it  was  newly -discovered  matter  of  some 
sort. 

I  have  thus  gone  over  the  principal-  cases  (with  an  exception,  which  will 
presently  appear)  which  seem  to  me  to  be  applicable  to  the  more  general 
question  before  the  court.  The  result  has  been  already  incidentally  suggested. 
But  I  will  give  it  in  a  more  direct  and  positive  form.  It  is,  that  there  is  no 
universal  and  absolute  rule,  which  prohibits  the  court  from  allowing  the  in- 
troduction* of  newly-discovered  evidence  of  witnesses  to  facts  in  issue  in  the 
cause,  after  publication  and  knowledge  of  the  former  testimony,  and  even 
after  the  hearing.  But  the  allowance  of  it  is  not  a  matter  of  right  in  the 
party,  but  of  sound  discretion  in  the  court,  to  be  exercised  cautiously  and 
sparingly,  and  only  under  circumstances  which  demonstrate  it  to  be  indispensa- 
ble to  the  merits  and  justice  of  the  cause. 

§  4561.  The  court  wiUnot,  in  its  discretion,  let  in  merely  cumtdaiive  testi- 
viony. 

I  am  driven,  therefore,  and  I  regret  it,  by  this  view  of  the  matter,  to  the 
consideration  of  the  special  circumstances  of  the  present  case,  and  to  decide 
whether  the  court  ought,  upon  general  principles,  and  in  the  exercise  of  its 
just  discretion,  to  grant  the  present  petition.  The  objections  which  forcibly 
present  themselves  against  it  are,  (1)  the  great  length  of  time  since  the  pub- 
lication of  the  evidence;  (2)  the  nature  of  the  evidence  itself,  being  the  as- 
serted confessions  of  the  defendant  to  many  of  the  most  material  points  in 
the  case,  a  specie3  of  evidence,  of  which  it  has  been  truly  remarked,  that  it  is 
the  most  easy  to  fabricate  and  the  most  difficult  to  refute ;  and  (3)  the  fact 
that  it  is  merely  cumulative  or  corroborative  testimony  to  the  very  points  in 
issue.  In  my  judgment,  each  of  these  objections  has  great  intrinsic  weight. 
The  last  has  been  thou<?ht  bv  Mr.  Chancellor  Kent  as  of  itself  decisive.  I 
find,  too,  that  the  same  dew  of  the  matter  has  been  taken  by  several  other  of 
the  American  courts,  upon  very  solemn  occasions.  In  Respass  v.  McClanahan, 
Hardin  R.,  342,  it  was  held  by  the  court  of  appeals  of  Kentucky,  at  that  time 
adorned  by  minds  of  uncommon  ability,  that  the  discovery  of  new  witnesses 
to  prove  a  matter  of  fact  in  issue  in  the  original  cause  is  not  a  ground  for  a 
bill  of  review.  The  reasoning  of  the  court  is  so  ver}'^  full  and  clear  on  the 
point,  that  I  would  gladly  transfer  it  to  this  opinion,  if  it  would  not  occupy 
too  large  a  space.  Upon  that  occasion  the  court  said  that,  after  the  most  care- 
ful search,  they  could  not  find  one  case  reported  in  which  a  bill  of  review  had 
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been  allowed  on  the  discovery  of  new  witnesses,  to  prove  a  fact  which  had 
before  been  in  issue ;  although  there  were  many,  where  bills  of  review  have 
been  sustained  on  the  discovery  of  records  and  other  writings  relating  to  the 
title  generaUy  put  in  issue.  The  same  doctrine  has  been  since  repeatedly  af- 
firmed by  the  same  court;  and  particularly  in  Bowles  v.  South,  Hardin  R,  451, 
and  Head  v.  Head,  3  Marsh.  E.,  121.  It  was  also  adopted  and  acted  on  by  the 
court  of  appeals  of  Virginia  in  Randolph's  Ex'rs  v.  Eandolph's  Ex'rs,  1  Hen. 
&  Munf.  K,  180. 

§  4562.  Quoere:  Should  evidence  connected  with  newly-discovered  documents  be 
allowed  after  publication. 

I  am  not  able  to  satisfy  myself  that  this  objection  to  the  evidence  is  not  well 
founded.  On  the  contrary,  the  more  I  reflect,  the  more  I  feel  the  difficulty  of 
the  admissibility  of  merely  cumulative  and  corroborative  testimony,  though 
newly  discovered,  to  the  facts  in  issue.  If  I  were  to  decide  in  favor  of  its  admis- 
sibility, I  should,  as  far  as  I  know,  be  the  first  judge  who  ever  acted  upon  so 
broad  a  doctrine.  I  am  not  bold  enough  to  adventure  upon  such  a  course.  On 
the  contrary,  if  I  were  called  upon  to  frame  a  rule,  it  would  be  to  exclude  all  tes- 
timony of  newly-discovered  witnesses  to  any  facts  in  issue,  unless  connected 
with  some  newly-discovered  documents.  There  is  no  authority  in  favor  of 
the  petition.  There  is  authority  against  it.  No  book  of  practice  states  any- 
thing which  leads  to  the  conclusion  that  evidence,  like  that  now  proposed,  has 
ever  been  admitted  at  the  original  hearing,  or  upon  a  rehearing,  or  upon  any 
bill  in  the  nature  of  a  bill  of  review.  So  far  as  the  books  of  practice  speak, 
they  lead  in  the  opposite  direction.  My  judgment,  therefore,  is,  under  all  the 
circumstances,  that  the  motion  ought  not  to  be  granted. 

§  4568*  In  eqaitj,— The  rules  of  eyidenoe  are  the  same  in  equity  as  at  law,  except  that 
making  an  answer  in  chancery  evidence.    Harmer  v.  Qwynne,  6  McL.,  313. 

§  4504.  In  a  suit  in  equity,  evidonoe  may  be  taken  before  one  of  the  standing  examiners  of 
the  court,  without  his  having  been  specially  appointed  examiner  in  the  cause.  Where  the  ex- 
amination was.  made  oraUy,  without  any  agreement  of  the  parties,  but  the  other  party  had 
written  notice  and  made  no  objection  for  ten  months  afterward,  he  was  held  to  have  waived 
his  right  to  require  written  interrogatories  to  be  filed.    Van  Hook  v.  Pendleton,  2  Blatch.,  85. 

$  4o65.  Under  equity  rule  67,  as  modified  at  the  December  term,  1861,  a  witness  examined 
in  a  foreign  country  by  commission  may  be  cross-examined  oraUy,  though  the  direct  examina- 
tion may  be  on  written  interrogatories,  if  desired.  Where  such  testimony  can  be  taken  oraUy 
it  will  not  bo  ordered  taken  otherwise,  except  for  special  reasons.  Bischoffsheim  v.  Baltscr,* 
10  Fed.  R.,  1. 

g  4560.  Where  the  defendant  to  a  suit  in  equity  is  a  mere  nominal  party,  and  has  not  the 
means,  and  probably  not  the  inclination,  to  give  as  full  an  answer  as  the  case  admits  of,  and 
the  interests  of  the  real  party  demand  it,  the  court  will,  upon  the  application  of  the  latter, 
issue  a  commission  to  take  the  defendant's  answer.    Wilkins  v.  Jordan,  3  Wash.,  226. 

§  4567.  Where  it  was  attempted  in  an  equity  suit  to  impeach  the  testimony  of  a  witness 
by  showing  that  his  original  evidence  given  in  the  cause  was  contradicted  by  his  subsequent 
testimony  before  the  master,  and  the  latter  had  been  given  without  a  special  order  of  the 
court,  it  was  held  that  it  ought  to  be  suppressed,  and  could  not  be  used  for  the  purpose  of  con- 
tradicting the  witness.    Jenkins  r.  Eldredge,  8  Story,  299. 

§  4508.  It  is  the  practice  in  chancery  not  to  allow  a  witness  whose  deposition  has  been  taken 
and  closed  to  be  re-examined  without  an  order  of  court,  and  then  only  for  good  cause  shown. 
Phettiplace  v.  Sayles,  4  Mason,  812. 

§  4569.  Witnesses  already  examined  in  the  cause  cannot  be  examined  again  before  the  mas- 
ter without  a  special  order  of  the  court  And  such  order  is  limited  to  facts  not  then  testified 
to  by  by  them,  and  not  then  in  issue.    Jenkins  r.  Eldredge,  8  Story,  299. 

§  4570.  A  witness  whose  deposition  has  been  read  at  the  hearing  cannot  be  again  examined 
before  the  master  when  the  cause  is  referred  to  him  tinder  a  decretal  order,  without  a  special 
order  of  the  court.    Gass  v.  Stinson,  2  Sumn.,  605. 

%  4571.  Where  a  cause  is  before  a  master  under  a  decretal  order,  an  application  to  the  master 
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to  take  the  testimony  of  witnesses  for  the  purpose  of  establishing  the  incompetency  of  a  witness 
who  has  ahready  been  examined  in  the  cause  should  be  by  petition  in  writing,  verified  by  affi- 
davit. If  such  an  application  is  founded  upon  a  suggestion  which  is  found  to  be  wholly  incor- 
rect in  point  of  fact,  and  it  is  clear  that  the  witness  is  competent,  the  other  party  is  entitled  to 
have  the  order  for  taking  the  depositions  superseded.    IbUL 

§  4572.  If  either  party  would  object  to  the  competency  or  credibility  of  witnesses  whose  dep- 
ositions are  introduced  on  the  other  side,  in  a  court  of  equity,  he  must  make  a  special  applica- 
tion by  petition  to  the  court  for  liberty  to  exhibit  articles,  stating  the  facts  and  objections  to 
the  witnesses,  and  praying  leave  to  examine  other  witnesses  to  establish  the  truth  of  the  alle- 
gations in  the  articles  by  suitable  proofs.  Where  the  objection  is  to  competency,  the  court 
will  not  grant  the  application  after  publication  of  the  testimony,  if  the  incompetency  of  the 
witness  was  known  before  the  commission  to  take  hia.  deposition  was  issued.  But  where  the 
objection  is  to  credibility,  the  articles  will  ordinarily  be  allowed  to  be  filed  by  the  court  upon 
petition,  without  affidavit,  after  publication.  In. the  latter  case  the  interrogatories  must  be 
confined  to  matters  affecting  credit,  or  to  such  particular  facts  as  are  not  material  to  what  is 
already  in  issue  in  the  cause.    Ibid. 

§  4578.  Under  the  established  chancery  practice,  ai^d  the  act  of  congress  of  March  3,  1803, 
new  evidence  cannot  be  introduced  in  the  supreme  court  on  the  hearing  of  an  appeal  in  chan- 
cery from  the  circuit  court.    Russell  v.  Southcurd,  12  How.,  139. 

§  4574.  The  reversal  of  a  decree  with  directions  to  proceed  de  novo  does  not  affect  an  agree- 
ment of  the  parties  as  to  the  admission  of  evidence.    Vattier  v.  Hinde,  7  Pet.,  252. 

§  4575.  When  a  suit  is  revived  by  a  bill  of  revivor,  all  the  testimony  may  be  used  which 
might  have  been  used  if  no  abatement  had  occurred.     Ibid. 

§  4576.  Where  issues  are  framed  in  chancery  and  sent  to  law  to  be  tried,  depositions  taken 
in  chancery  cannot  be  used  Iq  the  trial  at  law,  except  such  as  are  ordered  to  be  used  by  the 
court  from  which  the  issues  go.    Cahoon  v.  Ring,  1  Cliff.,  592. 

§  4577.  Where  a  party  signed  a  note  as  principal  he  cannot  in  equity  contradict  this  by  show- 
mg  that  in  fact  he  signed  as  surety.    Sprigg  v.  Bank  of  Mt.  Pleasant,  1  McL.,  884. 

§4578.  On  motion  for  an  injunction  to  restrain  the  infringement  of  a  copyright,  the  defend- 
ants' affidavit  is  competent  evidence  against  the  oath  of  the  plaintiffs  to  the  bill.  Baker  v. 
Taylor,  2  Blatch.,  82. 

§  4579.  Where  issues  framed  in  chancery  are  sent  to  a  law  court  to  be  tried,  the  chancery 
court  vnli  not,  after  the  record  upon  the  equity  side  is  made  up,  and  the  case  is  in  the  law 
court,  grant  a  request  that  testimony  taken  upon  the  equity  side  may  be  used  in  the  trial  of 
the  issues  at  law.    Cahoon  v.  Ring,  1  Cliff.,  592. 

§  4580.  On  the  trial  of  issues  out  of  a  court  of  chancery,  the  respondent  cannot  be  asked 
any  question  contradicting  the  admissions  in  his  answer.    Ibid. 

§  4581.  A  court  of  equity  will  not  sit  and  try  causes  by  the  examination  of  witnesses  in  open 
session,  as  if  it  were  trying  a  case  by  a  jury.  It  is  not  the  purpose  of  the  seventy-eighth  equity 
rule  to  allow  this  to  be  done.  That  rule  only  reserved  the  power  in  the  court  to  verify  docu- 
ments set  out  in  the  pleadings,  or  to  establish  some  fact  of  formal  character,  which  had  been 
inadvertently  omitted  in  the  evidence,  and  which  would  not  require  an  extended  examination. 
The  rule  does  not  change  the  English  practice  on  the  subject.  North  Carolina  R.  Co.  v.  Drew, 
8  Woods,  692. 
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EXCLUSIVE  PRIVILEGEa 
See  Ck)NB'iTruTiON  Ain>  Laws. 


EXECUTIONS. 
See  JuDaHZNTB  aivd  EzscunoiiB. 


EXECUTIVE  DEPAKTMENT, 

See  GOTEBNlfENT. 


EXECUTOES  AND  ADMINISTRATOES. 
See  Estates  of  Decedbmts,  IL 


EXECUTORS'  SALES. 
See  Estates  of  Decedsmts. 


EXEMPTIONS. 
See  JXTDCDCEMTB  AND  EzRCUTiONs.    In  Bankruptcy,  see  Debtob  and  Qbxditob,  X 


EXEMPTION  FROM  TAXATION. 
See  CoNsnTcnoM  and  Laws,  X,  5;  Revenui. 


EXPATRIATION. 
See  Citizens  and  Aliens. 


EXPERIMENTS. 
See  Patents,  p.  259. 


EXPERTS. 
See  Evidence,  X;  Patents,  p.  288, 


EXPORTS. 
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EX  POST  FACTO  LAWS. 
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See  Geqcbs,  XXXV. 
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VauRhan  ▼.  Phebe,  Mart  &  Y. ,  6.    Ev.,  §  2688. 
Vowlee  T.  Young,  18  Vee.,  148.    Ev.,  §  2014. 

w. 

Walker  v.  Beanchamp,  6  Car.  &  P.,  652.    Ev., 

§  2088. 
Walton  V.  United  States,  9  Wheat.,  657.    Ev., 

§67. 
Ward  V.  Barrows,  2  Ohio  St.,  247.    Ev.,  §  803. 
Ward  V.  Evlee,  Moseley,  877.    Ev.,  g  4559. 
Ward  V.  Van  Bokkelen,  1  Paige,  100.    Ev., 

$$  4058. 
Ware  v.  Ware,  8  Greenl.,  55.    Ev.,  §  4840. 
Washington,  etc..  Packet  Co.  v.  Sickles,  24 

How.,  888.    Ev.,  §  2640. 
Watmore  v.  Di^skinson,  2  Ves.  A;  B.,  267.    Ev,, 

^  4555,  4556. 
Watts'  Case,  Hardres,  882.    Ev.,  J  4044. 
Weale  v.  Lower,  Pollezfen,  67.    Ev.,  g  2087. 
Weaver  v.  Bentlev,  1  Caines,  47.    Ev.,  §  829. 
Weaver  v.  Wood,  9  Penn.  St.,    220.      Ev.. 

g  1100. 
WebD  V.  Duckingfield,  18  Johns.,  890.    Ev., 

§  1102. 
Weeks  v.  Sparke,  1  M.  A:  Selw.,  686.    Ev., 

§S  2018,  2014,  2017. 
Weifirntman  v.  Washinj 

Estop.,  §  20. 


igton  Citv,  1  Black,  89. 


WeUford  v.  MUler,   1  Cr.  C.  C,   485.    Ev., 

§  8574. 
Welsh  V.  Barrett,  15  Mass.,  886.  Ev.,  §§  88, 44. 
Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.,  844. 

Estop.,  §  9. 
West  V.  Aurora  City,    6  WalL,   189.      Ev., 

§1098. 


West  V.  Cochran,  17  How.,  415.    Ev.,  §  4059. 
Weston  V.  City  Council  of  Charlestown,  2  Pet., 

449.    Estop.,  §  14. 
White  V.  Ambler,  4  Seld.,  170.    Ev.,  §  47. 
White  V.  Franklin  Bank,  22  Pick.,  181.  Estop., 

g  16. 
White  ▼.  Fuasell,  1  Ves.  &  Beam.,  158.    Ev., 

g§  4555,  4557. 
Whitiock  v!  Baker,  18  Ves.,  514.    Ev.,  §§  2014, 

2038,  2045,  4554,  4557. 
Wight  V.  Pilling,  Prec.  Ch..  496.    Ev.,  §  4557. 
Wike  V.  Ughtner,   11  S.  &  R,  888.     Ev., 

§  8481. 
Wilbur  V.  Selden,  6  Ckuw.,  162.    Ev.,  §  88. 
Willan  V.  Willan,  19  Ves.,  592;  Cooper,  Eq., 

291.    Ev.,§4559. 
Williams   v.   Goodchild.  2  Ross.,  91.     Ev., 

S^  4557  4559. 
Williams  v!  Peyton,  4 Wheat,  77.    Ev.,§a63L 
Williams  v.  Williams,  8  Barb.  Ch.,  628.    Ev., 

§  2681. 
Williamson  v.  Hutton,  9  Price,   194.     Ev., 

§  4559. 
Wilson  V.  Jordan,  8  Stewart  &  Porter,  92. 

Ev.,  §  829. 
Wilson  V.  PhiUips,  4  La.  Ann.,  159.     Ev., 

§  1084. 
Wilton  v.Raikoads,  1  Wall.  Jr.,  195.    Ev., 

§  8480. 
Winn  V.  Patterson,  9  Pet,  676.    Ev.,  §  800. 
Withers  v.  Green,  9  How.,  218.    Ev..  §  1101. 
Wood  V.    Hammerton,    9   Ves.,   145.      Ev., 

§4555. 
Wood  V.  Jackson,  8  Wend.,  10.    Ev.,  ^  2640, 

2641. 
Wood  V.  Mann,  2  Sumn.,  821.    Elv.;  §  8481. 
Wood  V.  United  States,  16  Pet,  860.    Ev., 


§p  88,  8886. 
ijcht 


Wright  V.  Bales,  2  Black,  585.    Ev.,  §  8629. 
Wright  V.  Boyd,  8  Barb.  (S.  C),  528.    Ev., 

§  1069. 
Wright  V.  Solomon,  19  Cal.,  64.    Ev.,  §  1071. 
Wright  V.  Tatham,  5  CI.  &  Finn.,  670 ;  7  Ad. 

&E11.,  889.    Ev.,  §61. 
Wyld  V.  Ward,  Younge  &  Jer.,  884.    Ev., 
"  4557,  4559. 

Y. 


Young  V.  Eeighly,  15  Ves.,  657.    Ev.,  g  4560. 
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The  ftill-fke«  figures  refer  to  caaee  in  full,  the  otlien  to  digest  mattw. 

ACCOMPLICES. 

as  witnesses  in  United  States  courts.    Et.,  §§  8598, 3618,  8618, 

ACCOUNTS.    See  Books;  Invoices;  Memoranda;  Minute  Books. 

of  disbursing  officer,  necessary  authentication  of.    Ev.,  §  2881* 
of  officers  with  the  United  States,  transcripts  of  are  evidence.    Ev.,  ^  282^-9875. 
group  of  decisions  respecting  secondary  evidence  of.   Ev.,  gg  849>-854. 
generally,  group  of  decisions  respecting.    Ev.,  g§  286-829. 

ACKNOWLEDGMENT. 

under  statute,  requisite  to  pass  interest  under  deed  of  feme  covert.    Ev.,  §  1894. 
certificate  may  be  altered  before  recorded,  but  not  after.    Ev.,  g  2081. 
Kentucky  county  courts,  no  supervising  power  in  matter  of  taking.    Ev.,  g  2080. 
by  maried  woman,  parol  evidence  incompetent  to  prove.    Ev.,  g  2026. 
group  of  decisions  respecting.    Ev.,  ^g  2458-2467. 

ACQUIESCENCE. 

generally,  as  regards  estoppeL    Estop.,  §g  160-164. 

ACTIONS.    See  Cause  of  Action;  Pleading;  Practice. 

founded  on  fraud,  range  of,  evidence  admis:iible  in.    Ev.,  §§  29,  80,  88,  8ib 

ACTS.    See  Statutes. 

ADJUDICATION.    See  Judgments;  Bes  Adjudicata. 

ADMINISTRATION. 

one  administrator  may  release  or  dispose  of  property,  without  the  other.    Ev.,  §  2048. 

letters  of,  not  evidence  of  death,  where  right  of  action  depends  upon  death.  Ev., 
c>^  2597-2600,  2001-81. 

pleading  and  proof  in  questions  relating  to.    Ev.,  §.^  8208-8211. 

deposition  of  defendant  as  to  dealings  with  deceased,  where  administrator  party.  Ev., 
§4818. 

competency  of  witnesses  in  actions  where  administrator  a  party.    Ev.,  §§  8838-8885. 

effect  of  United  States  laws  as  to  competency  of  witnesses  m  suits  by  and  against  admin- 
istrator.   Ev.,  g§  8602-5,  8622-81. 

ADMIRALTY.    See  Maritime  Law. 

group  of  decisions  respecting  evidence  in,  generally.    Ev.,  ^g  698-716. i 

rules  of  evidence  in,  as  affected  by  federal  and  state  legislation.    Ev.,  gg  1997-1958. 

pleading  and  proof  in.    Ev.,  §§  8129-8182. 

variance  in  pleadings  in.    Ev.,  ^^  8249,  8250. 

rule  as  to  costs  upon  sailors.    Ev.,  g  8489. 

rule  as  to  impeachment  of  witness.    Ev.,  g  8490. 

ADMISSIBILITY,    ^ee  Evidence. 

in  general.    E v.,  j^g  1-21,  22-89.  90-460. 

evidence  conducing  to  prove  possibilities,  how  far  admissible.    Ev.,  gg  1892,  1898. 

ADMISSIONS.    See  Confessions;  Conversations;  Declarations. 
in  general.    Ev.,  ^^5  1749-1926. 

sworn  statements  or  admissions,  inconsiderately  made.    Estop.,  gg  7,  2L 
general  subject  of.    Ev.,  ^Ji  1749-1829. 
m  general.    Ev.,  gjj  1749-1768. 
when  admissible.    Ev.,  ?ijj  1764-1797. 
not  admissible.    Ev.,  ^^  1798-1811. 
in  pleadings.    Ev.,  ^5;  1812-1829. 
given  in  evidence,  proof  that  admission  was  made  for  purpose  of  avoiding  litigation. 

Ev.,  J5g  1044,  1078. 
paper  admitted  to  be  party's  handwriting,  admissible  for  purposes  of  comparison.    Ev., 
^g  2186,  2192. 

ADVERSE  POSSESSION.    See  Limitations;  Pbstession. 
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AFFIDAVITS. 

group  of  decisions  respecting.    Ev.,  ^§  503-509. 

as  to  pedigree,  hearsay  contained  in  or  based  on.    Ev.,  g  S049. 

AGENCY. 

discretion  of  judge  fx>  admit  agent's  declarations,  proof  of  agency  to  be  later  made. 

Ev.,  ^§  3379,  8386. 
group  of  decisions  respecting  principal  and  agent,  generally.    Ev.,  {^g  411-428. 
declarations  of,  two  days  after  cause  of  action  accrued.    Ev.,  ^  21,  88. 
bill  of  exchange  signed  by  drawer  as  a^ent.    Ev.,  §i^  1041,  J 064. 
contracts  by,  when  parol  evidence  admissible  in  matters  of.    Ev.,  §§  1279-1281. 
effect,  in  evidence,  of  declarations  in  questions  of  agency.    Ev.,  §§  1892-1896. 
rule  of  law  as  to  competency  of,  as  witnesses.    Ev.,  §§  3813-3820. 

AGREEMENTS.    See  Contracts. 

prior,  as  affecting  written  instruments,  admissibility  of  parol  eyidence  concerning.    Ev., 

g§  1155-1158. 
contemporaneous,  as  affecting  written  instruments,  admissibility  of  parol  evidence  con- 
cerning.   Ev.,  §§  1159-1179. 

ALABAMA. 

law  as  to  burden  of  proof  in  case  of  garnishee  setting  up  claim  to  property  in  his  hands. 
Ev.,  §  8098. 

ALIUNDE.    See  Extrinsic  Evidence. 

ALTERATION  OF  INSTRUMENTS. 

presumptions  as  to.    Ev.,  g§  1527-1530. 

AMBIGUITY. 

explanation  of,  by  parol  evidence.    Ev.,  §§  1040,  1059-1068. 

in  description  in  a  deed,  rule  of  evidence  respecting.    Ev.,  gg  1046,  1076,  1077. 

in  contracts,  when  parol  evidence  admissible  to  explain.    Ev.,  ^  1251-1258. 

AMERICAN  STATE  PAPERS. 

volumes  of,  admissible  without  further  proof.    Ev.,  gg  865,  866. 

ANCESTOR. 

declarations  of,  on  a  question  of  freedom.    Ev.,  g  1848. 

proof  as  to  death  of,  to  establish  collateral  heirship.    Ey.,  g  2627. 

ANSWER    See  Pleading, 

in  evidence,  grou|>  of  decisions  respecting.    Ev.,  gg  2512-2549. 

APPELLATE  PRACTICE.    See  Practice,  Appellate. 

APPROPRIATION  OF  INDEFINITE  PAYMENTS.    See  Payment. 

ARBITRATION  AND  AWARD. 

matter  of  variance  in  questions  of.    Ev.,  gg  8256,  3257. 

ARKANSAS. 

effect,  in  evidence,  of  officer's  deed  in  confirmation  of  sales  of  land  by  a  public  officer. 

Ev.,g241. 
variance  in  statute  as  to  sunmions  for  collection  of  small  debts.    Ev.,  g  8271. 
act  of  congress  of  May  19,  1828,  to  regulate  process  in  United  States  courts,  wplied 

to  Arkansas  by  act  of  August  1, 1842.    Ev.,  gg  3564,  8565. 

ASSAULT. 

evidence  of  excitement  and  provocation,  in  action  of  assault  and  battery.    Ey.,  g  644. 
wife  competent  witness  in  cases  of  violence  to  her  person.    Ev.,  gg  2250,  2256. 
rule  as  to  pleading  and  proof  in  cases  of.    Ev.,  g  3133. 

ASSENT. 

presumptions  in  questions  of,    Ev.,  gg  1686-1692. 

ASSIGNMENT. 

effect,  in  evidence,  of  declarations  of  assignor.    Ev.,  g  1851. 

ASSUMPSIT. 

instruction  as  to  the  effect  of  false  representations  of  defendant,  is  error.    Ev.,  §  Slll» 
rule  as  to  pleading  and  proof  In  cases  of.    Ev.,  gg  3134-3178. 

ATTACHMENT. 

right  of  debtor  to  pay  debt  when  attachment  pending.    Ev.,  g  823. 
defeat  of,  by  debtor,  acting  on  information  improperly  obtained,  paying  debt  to  creditor. 
Ev.,  g  824. 

ATTESTATION. 

see  under  heading  of  each  character  of  instrument. 

ATTORNEY. 

law  of  evidence  as  to  confidential  communications  between  attorney  and  diont.    Ev.. 

gg  2260-2273. 
discretion  of  court  in  reference  to  argument  of.    Ev.,  g  8884. 
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AX7THENTICATI0N.    See  under  heading  of  each  character  of  instrument, 
official  certificates,  group  of  deciBions  respecting.    £v.,  g^  3S7-4lOi 
official  certificates,  secondary  evidence  of.    £v.,  §g  861-666. 
of  foreign  judgment.    Ev.,  §S  25a5,  2007. 
of  judgment  of  state  court.    JCv.,  ^  2584,  2(;05. 
of  accounts  of  disbursing  officer.    E^v.,  ^  2881. 
of  treasury  transcript.    Ev.,  g^  2825-2875. 
of  judicial  records.    Ev.,  g§  2783-2804. 
impeachment  of  officer's  certificate  by  evidence  as  to  forgery  of  similar  papers.    Ev., 

§  2635. 
groups  of  decisions  respecting  authentication  generally.    Ev.,  §g  979-1089. 

respecting  authentication  of  land-titles,  deeds  and  surveys.    Ev.,  g§  1016-1089. 

AUTHORITIES  REVIEWED. 

admissibility  of  parol  evidence  to  supplement  imilateral  contract.    Ev.,  §  1084. 

parol  evidence,  when  admissible  to  prove  time  of  payment  on  written  contract.    Ev., 

§  1087. 
competency  of  wife  to  criminate  husband  or  disclose  confidential  communications.    Ev., 

§  2256. 
whether  declarations  as  to  pedigree,  made  post  litem  mtytamt  admissible  (with  affirma- 
tive conclusion).    Ev.,  S  2i045. 
same  (with  ne^tive  conclusion,  overruling  case  supra),    £v.,  §§  2082-2086. 
impeachment  of  witness  by  proof  of  inconsistent  statements.    Ev.,  §jg  848^  8487,  8480. 
practice  as  to  new  evidence  on  bills  of  review  and  supplemental  bills.    Ev.,  §  4500. 

AVERMENT.    See  Pleading. 

AWARD.    See  Arbitration  and  Atoard, 


B. 

BAIL. 

evidence  requisite  in  order  to  dischaige  on  oommon  baiL    Er.,  §  t61S» 
malicious  holding  to.    Ev.,  g  8215. 

BAILMENT.  « 

estoppel  of  bailor  to  dispute  authority  to  pledge.    Estop.,  g  141« 

BANKRUPTCY.    See  Debtor  and  Creditor. 

'     generally^  group  of  decisions  respecting.    £v«,  §g  636-680. 
cannot  be  proved  by  paroL    Ev.,  ^  860. 
discharge  under  state  insolvent  law ;  effect  of,  as  to  ooatracts  with  citixens  of  other 

states.    Ehr.,  g  1067. 
effect,  in  evidence,  of  declarations  of  bankrupt.    Ev.,  gg  185d-1865. 
f  l?ading  and  proof  in  questicms  of.    Ev.,  g  8171t 
estoppel  in  matters  of.    Estop. ,  gg  185-189. 
competency  of  bankrupts  as  witnesses.    Ev.,  gg  8880-8888. 

BANES  AND  BANKING.    See  Bills  and  Notes;  BUU  of  Excfuinge. 
estoppel  as  regards.    Estof).,  g§  121,  122,  194,  195. 
powers  and  duties  of  receiver  of  national  bank  in  suit  for  collection  of  debts.    Ev., 

g^  69.  70. 
bank's  habit  in  borrowing  cannot  authorize  conclusion  of  specific  loan.    Ev.,  g  74.      • 
res  gestce  in  case  involving  loans  from  a  bank  and  indorsem-^nt  of  drafts.    Ev.,  g  78* 
beyond  jurisdiction  of  court,  secondary  evidence  of  conients  of  books  of.    Ev.,  g  8S7« 
pleading  and  proof  in  matter  of  naaking  custom.    Ev.,  g  8228. 
judicial  notice  as  to  national  banks.    Ev.,  g  2309. 

BELIEFS.    See  Opinions. 

BELUGERENTS.    See  War. 

BEST  EVIDENCE.  - 

rule  demanding  obtainment  of  the  best  evidence.    Ev.,  gg  774,  811* 

BILL  OF  EXCEPTIONS.    See  Exceptions,  BUI  of. 

BILLS  OF  EXCHANGE.    See  Bills  and  Notes, 

tareign,  protests  of,  when  admissible  in  evidence.    Ev.,  g  44. 

parol  evidence  to  charge  responsibility  on  person  whose  name  does  not  appear.    Er.. 

gg  1041,  1065. 
a^eement  by  payee  to  delay  presentation  for  acceptance.    Ev.,  ^  1066,  1098. 
signed  by  drawer  as  **  agent,"  rule  of  evidence  applicable  to.    Ev.,  gg  1041,  1004-10M» 
presumptions  respecting.    Ev.,  ^  1710-1720. 

BILLS  OF  LADING. 

generallv,  group  of  decisions  respecting.    Ev.,  gg  641-560. 

group  of  decisions  respecting  secondary  evidence  of.    Ev.,  gg  867-8601 

when  parol  evidence  admiasihle  to  affect.    Ev.,  gg  1885-1884. 
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BTUA  AND  NOTEa    See  Barika;  BiOa  of  Exchange. 

generally,  group  of  decisions  respecting.    Ev.,  §^  566-596. 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  tnatter  of.  £v.,  §§  260-M7. 
group  of  decisions  respecting  secondary  evidence  of  notes.    Et.,  gg  041-951. 
parol  evidence  where  face  of  paper  creates  doubt  to  whom  credit  given.    Ev.,  §S  1041, 
1060.  *  »»B         • 

for  purchase  money;  proof  of  time  when  title  should  be  vested.    Ev.,  g§  1043,  1070, 

parol  evidence  that  note  given  to  cashier  was  for  the  benefit  of  the  bank.    Ev.,  g§  1042, 
1068,  10(19.  , 

such  evidence  has  no  tendency  to  contradict  the  instrument.    Ev.,  $$§  1042,  1009. 
oral  agreement  respecting,  at  time  of  drawing,  has  no  effect.    Ev.,  §§  1055,  1097. 
oral  agreement  as  to  place  of  payment  of  note.    Ev.,  §§  1054,  1000. 
presumptions  in  matter  of.    £v.,  g§  1710-1720. 
effect,  in  evidence,  of  declarations  of  parties.    Ev.,  §§  1859,  1660. 
instruction  when  notes  executed  in  compromise  were  not  paid.    Ev.,  §  2007. 
estoppel  as  regards.    Estop.,  §g  121,  122. 
effect,  as  regards  estoppel,  of  erroneous  representations,  etc.,  respecting.    Estop.,  §§  194, 

195. 
who  competent  as  witness  in  action  on.    Ev.,  §§  8789-3812. 
law  as  to  Durden  of  proof  in  questions  of  negotiable  paper.     Ev.,  gg  8064-3073. 
matter  of  variance  in  questions  of.    Ev.,  §§  8291-3809. 

BONDS. 

given  under  an  unconstitutional  law.    Estop.,  §  4. 

competency  of  witnesses  in  actions  respecting.    Ev.,  g§  8842-3852. 

generally,  group  of  decisions  respecting.    Ev.,  ^551-^562. 

of  accounting  officers  of  United  States,  copies  of.    Ev.,  ^  2829. 

pleading  and  proof  in  questions  relating  to.    Ev.,  §g  8180-8186. 

matter  of  vaiiance  in  questions  of.     Ev. ,  gg  3258-8323. 

decisions  respecting.    Ev.,  §§  2918,  2919. 

bottomry^  law  as  to  burden  of  proof  in  questions  of.    Ev.,  §g  3052-3054. 

embargo f  law  as  to  burden  of  proof  in  matters  respecting.    Ev.,  g  3055. 

BOOKS.    See  Accounts;  Production  on  Notice, 

entries  in  day-books  and  ledgers  in  regular  course  of  business.    Ev.,  g§  11,  47. 

original,  of  accounts,  to  be  produced,  when  entry  clerk  deceased.    Ev.,  ^  89,  40. 

generally,  group  of  decisions  respecting  account  books.    Ev.,  ^  286-329. 

results  of  examination  of  numerous,  provable  by  parol  evidence.    Ev.,  g§  783,  S2S. 

refusal  to  produce,  on  notice ;  rule  stated.     Ev.,  g  8581. 

group  of  decisions  respecting  secondary  evidence  of.    Ev.,  g§  855-859. 

of  officers,  effect  of  in  evidence.    Ev.,  g§  2552-2554. 

of  notary  public ;  reference  to,  by  notary,  to  refresh  recollection,    Ev.,  g  2576. 

private,  entries  in,  admissibility  of.    Ev.,  g  2577. 

of  insurance  company,  copy  of.     Ev.,  g  2578. 

of  subscription,  admissibility  of,  in  evidence.    Ev.,  g  2579. 

required  by  law  or  duty  to  be  kept,  effect  of,  in  evidence;  general  subject  of.    £▼., 

^ii  2550-2583. 
in  depositions,  where  books  of  witness  inaccessible.    Ev.,  g  4047. 
of  United  States  treasury;   authenticated   copies  from.      Ev.,  gg  2825-26,  2S27-S1* 

2882-75. 
minute  books,  admissibility  of,  in  evidence.    Ev.,  §§  2580-2582. 

BOUNDABIES.    See  Land  Titlea,  Ev.,  gg  2855-2509;  Conveyafices;  Deeds;  DeacripHon;  Sur- 
veya. 
parol  evidence  of,  where  plat  not  producible.    Ev.,  g§  1046,  1077. 
effect,  in  evidence,  of  declarations  respecting  questions  of.    Ev.,  gg  1861-1863. 

hearsay  evidence  of.    Ev.,  gg  1993,  2018,  201o.  • 

cases  of,  constitute  exception  to  general  rule  of  hearsay  evidence.    Ev.,  $§  1968,  IBM. 
hearsay  in  cases  of,  miscellaneous  decisions  respecting.    Ev.,  gg  2002-2066. 
party  to  partition  suit  not  thereby  estopped  to  oispute  boundary.    Estop.,  g  6. 

BREACH  OF  CONTRACT.    See  Contracts. 

BURDEN  OF  PROOF. 

in  general.    Ev.,  g§  2876-3102. 

C. 

CALIFORNIA. 

effect  of  evidence  of  custom  as  to  manner  of  making  wills.    Ev.,  §  441. 

rule  as  to  admission  in  evidence,  in  suppcrt  of  title,  of  a  will  never  probated.    fiT*t 

^450. 
codicil  executed  in  1845,  not  inadmissible  because  never  probated,  etc.    Ev.,  g  451. 
record  of  alcalde  grants  of  pueblo  lands  of  San  Francisco.    Ev.,  g  904. 
new  matter  in  answer,  witnoopm  mav  be  examined  to  contradict    Ev.,  g  9543. 
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CALIFORNIA — continued. 

presumption  that  title  to  land  is  in  the  United  States.    Ev.,  g  1685. 

rule  of  presumption  a»  to  granting  powers  of  tenitodal  or  departmental  govemoiB.    Et., 

§  1575. 
proof  of  execution  of  Mexican  land  grant.    £v.,  §§  2286,  2241. 
group  of  decisions  as  to  evidence  in  matter  of  Spanish  and  Mexican  titles.    Ev.,  %%  2695- 

CANADA,  DOMINION  OF. 

court  will  take  judicial  notice  that  Ontario  is  a  British  possession ;  but  not  that  Rondeau 
is  a  town  thereof.    Ev.,  g  2885. 

CARRIERS.    See  Bills  of  Lading;  Cormgnor  and  Consignee. 

estoppel  of  railway  company  from  excluding  express  company  from  its  line.    Estop., 

duty  of,  to  restrain  drunken  soldiers  on  railway  train.    Ev.,  §  75* 

questions  pertinent  to  the  inquiry  as  to  due  diligence.    Ev.,  g  78. 
presumptions  respecting.    Ev.,  ^  1721-1726. 
uiw  as  to  burden  of  proof  in  matters  respecting.    Ev.,  gg  8016^604i» 

CASES  CITED  AND  REVIEWED.    See  Authorities  Beviewed, 

CASHIER.    See  Banks  and  Banking. 

CAUSE  OF  ACnON. 

not  created  as  to  third  partv  by  debtor,  acting  upon  infonnation  inipt'operiy  ohfarined^ 
paying  his  debt  to  his  creditor.    Ev.,  §  824. 

CERTIFICATEa    See  Authentication;  Secondary  Evidenesi 

CERTIFICATION  OF  CHECKS.    See  Bills  and  Notes. 

CHARACTER.    See  Habits;  Bepuiatim;  Witnesses. 

evidence  of,  general  subject  of.    Ev.,  §§  2158-2188. 
in  general.    Ev.,  g§215S-2161. 
in  criminal  cases.    Ev.,  gg  2162-2188. 
wife  cannot  testify  to  husband's  declarations  rendering  his  eharacter  infsmoosr    Ev., 
§  2257. 

CHECKS.    See  BiOs  and  Notes. 

CHINA. 

adnunibility  of  parol  evidence  of  legal  prohibition  of  opium  trade.    Ev.,  §  2838^ 

CIRCUIT  COURTS  OP  UNITED  STATES. 

rulings  of  district  judge  holding,  not  reviewable  by  drcnit  judge  or  justice.    Er., 
g  2601. 

CIRCUMSTANCES.  See  Bes  Oesfce. 
in  aid  of  an  agreement,  when  i 
surrounding,  when  parol  evidence  admissible  ta  prove*    EVr,  ^  1261-1278. 


in  aid  of  an  agreement,  when  parol  evidence  admissible  respecting.    Ev.,  g§  1810-182L 


CIRCUMSTANTIAL  EVIDENCE, 
in  ^neral.  Ev.,  ^§  1054-88. 
latitude  in  admission  of,  in  cases  of  fraud.    Ev.,  g  84r 

CITIZENSHIP.    8oe  Naturalization. 

group  of  decisions  as  to  sufficieiicT  w^<i  weight  of  evidence  in  matter  of.    Ev.,  9S  M^ 

269. 
effect,  in  evidence,  of  declarations  respecting.    Ev.,  gg  1886-1840. 

CLERICAI^  ERROR.    Seelfis^aJte. 

CLERK. 

effect  of  death  of,  upon  admissibility  of  entries  io  usual  ooorse  of  bmsinoeo.    Ev.,  ^  6-7, 
88-40. 

COASTING  ACTS.    See  Statutes. 

COLLISION. 

group  of  decisions  respecting.    Ev.,  Si$  667-6701 
presumptions  req>ecting.    Ev.,  §g  1727-1783. 
opinions  of  witnesses  in  cases  of.    Ev.,  §§  2152-2157. 
law  as  to  burden  of  proof  in  cases  of.    Ev,,  §§  2054-29701 

COLORED  PERSONa 

oompetenpy  of,  as  witnesses.    Ev.,  gg  8668-8688^ , 

COMMERCIAL  PAPER.    See  BiUs  and  Notes;  BiOs  of  ExchanQtB 

COMMERCIAL  USAQE.    See  Usage  and  Custom. 

COMMON  CARRIERa    See  Carriers. 
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COMPETENCY  OF  EVIDENCE. 

where  evidence  oonduces  to  prove  a  fact,  it  iB  competent  to  establish  that  fact.    Et., 

^81301,  1895. 
evidence  offered  under  count  withdrawn,  not  incompetent  if  relevant  to  any  subsisting 

count.     Ev.,  55  2«02. 

COMPETENCY  OF  WITNESSES.    See  Witnesses. 

in  general.    Ev.,  ^§  8596-8609,  8610-48,  8644-8954. 

COMPROMISE. 

oral  evidence  admissible  to  explain  written  offers  of.    Ev.,  §g  1044,  1074. 
instruction  where  compromise  is  sole  plea,  and  not  proved.    JBv.,  §  2(M)7. 

CONCLUSIONS*    See  Tenancies  of  Proof;  Habits. 

CONFEDERATE  MONEY. 

meaning  of  **  dollars  *'  in  promise  made  in  Confederate  States  during  the  rebellian.    Ev., 
'^  1189-1191. 


CONFEDERATE  STATES. 

secondary  evidence  of  archives  of.    Ev.,  §  866. 

CONFESSIONS.    See  Criminal  Evidence. 

of  husband,  wife  cannot  testify  to.    Ev.,  §§  2250,  2257. 
seeEv.,  §§  1749  e*  «eg. 

CONFIDENTIAL  COMMUNICATIONS, 
general  subject.    Ev.,  §§  2250-2275. 
between  husband  and  wife^  when  inadmissible;  authorities  reviewed.    Ev.,  ^  2250, 

2256,  2257. 
between  attorney  and  client.    Ev.,  §^  2260-2273. 
testimony  of  head  clerk  of  partnership  as  to.    Ev.,  §  2274 

CONGRESS. 

competency  of,  to  declare  rules  of  evidence  in  courts  of  the  United  States.    Ev.,  §§  1928- 
1953. 

CONSIDERATION. 

provable  by  parol,  where  written  contract  expresses  none.    Ev.,  g§  1048,  1085. 
when  parol  evidence  admissible  to  show.    Ev.,  §§  1282-1291. 

CONSIGNOR  AND  CONSIGNEE. 

effect,  in  evidence,  of  declarations  of  consignee.    Ev.,  §  1866. 
competency  of  consignee  as  witness.    Ev.,  §  3841. 

CONSTITUTIONAL  LAW.    See  State  Laws. 

article  IV,  constitution  of  United  States,  renders  state  pardons  admissible.    Ev.,  §  363. 
power  of  congress  under  constitution  of  United  States,  article  4,  section  1,  to  declare 

judgments  of  one  state  conclusive  in  every  other.    Ev.,  §  2764. 
judicial  notice  of  constitutions  and  laws.    Ev.,  §g  2281-2^5. 
state  legislation  intended  to  prepare  a  state  for  secession,  void.    Estop.,  ^  15. 
stay  laws  of  states  void,  as  impairing  obligations  of  contracts.    Estop.,  §  16. 

CONSTRUCTION.    See  Words  and  Phrases. 

CONSTRUCTION  OF  STATUTES. 

no  act  repealed  by  implication  unless  implication  irresistible.    Ev.,  §  8684* 

remedial  statutes  to  be  liberally  construed.    Ev.,  g  8621. 

rule  for  construction  of  the  Revised  Statutes.    Ev.,  §  8617. 

of  statutes  for  authentication  of  copies  of  documents  in  executive  departments.    Ev., 

§  995. 
in  construing  laws  relating  to  trade  and  commerce,  testimony  of  mefchants  as  to  names 

of  articles  imported,  preferred  to  that  of  mechanics.    Ev.,  §  752* 

CONSTRUCTION  OF  WRITTEN  INSTRUMENTS.    See  Contracts. 

CONTINUANCE  OF  STATE  OR  CONDITION, 
presumption  as  to.    Ev.,  g§  1515-1526. 

CONTRACTS.    See  Deeds;  Instruments  in  Writing;  Insurance. 

group  of  decisions  respecting  actions  on,  generally.    Ev.,  ^  513-537. 

presumptions  respecting.    Ev.,  §S  1700-1704. 

group  of  decisions  respecting  secondary  evidence  of.    Ev.,  §§  870-876. 

uncertain  and  ambiguous,  when  parol  evidence  admissible  to  explain.     Ev.,  §§  12^- 

1258. 
extrinsic  evidence  of  circumstances,  when  latent  ambiguity  exists.    Ev.,  §§  1040t  1061-* 

1068. 
to  deliver  commodity,  Imeasureof  damages  upon  breach  of.    Ev.,  §  1089L 
oral  agreement  as  to  place  of  payment  of  note.    Ev.,  g§  IQSii,  lOML 
oral  agreement  as  to  bill  or  note,  at  time  of  drawing.    Ev.,  ^  1055y  1M7. 
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CONTRACTTS — continued. 

of  married  women,  void  ab  initio  at  common  law.    Ev.,  §  202(L 

by  agent,  when  parol  evidence  admissible  in  matter  of.    Ev.,  §§  1379-1281, 

by  partner,  when  parol  evidence  is  admissible  resnecting.    Ev.,  ^'§  1889,  1840. 

expressing  no  consideration,  consideration  provable  by  parol.    Ev.,  gg  1048,  10f^5. 

not  avoided  by  inevitable  delay,  when  no  time  of  payment  stipulated.    Ev.,  g  1088. 

to  lease,  action  for  breach  of.    Ev.,  g  789. 

evidence  of.    Ev.,  §  787. 

not  to  be  performed  in  a  year ;  statute  of  frauds.    Ev.,  §  2648. 

validity  of,  under  statute  of  frauds.    Ev.,  ^  2645. 

matter  of  variance  in  questions  of.    Ev.,  §.:$  8267-8283. 

evidence  admissible  to  show  that  contract  was  signed  on  Sunday,  though  execution  not 

denied.    Ev..  §  12. 
unauthenticated  letter  from  department  to  principal  on  bond  of  contractor.     Ev., 

$(g  1991,  2008. 
courts  to  construe  written  instruments  importing  contract^  without  reference  to  extra- 

neous  facts.    Ev.,  §  62. 

Written. 

not  required  by  law  to  be  in  writing,  provable  by  paroL    Ev.,  §  1100. 

proof  of  contemporaneous  agreement  inadmissible  where  whole  contract  iiresumed  to 

be  written.    Ev.,  §§  1057,  1089. 
lost  or  destroyed,  proof  of,  by  secondary  evidence.    Ev.,  §§  778,  811-814. 
cannot  be  varied  by  parol.    Ev.,  §  1078. 

but  agreement  aistinct  from  the  written  contract  may  be  proved  by  paroL    Ev., 
§§  1047,  1078. 
when  purporting  on  face  to  contain  whole  agreement,  to  add  is  to  alter.    Ev.,  §  1079. 
but  when  incomplete  on  face,  and  tacitly  referring  to  parol  evidence,  such  evidence 

admissible.    Ev.,  §^  1047.  1088. 
case  in  point ;  seamen's  wages.    Ev.,  §§  1047,  1081. 
general  understanding  of  parties  cannot  control  construction  of.    Ev.,  g§  1058,  1094. 
appearing  hj  written  papers  only,  coUrt  to  construe.    Ev.,  g  62. 
several  writmgs  as  to  same  subject-matter.    Ev.,  ^g  1058,  1095. 
oral  proof  of  custom  in  explanation  of.    Ev.,  §g  1050-1052,  lOSN);  1092. 
unilateral,  parol  evidence  respecting.    Cases  cited.    Ev.,  gg  1048,  1084. 
cannot  be  varied  bv  contemporaneous  oral  guaranty.    Ev.,  gg  1057,  1101. 
oral  evidence  inadmissible  to  alter  shipping  articles  in  favor  of  owners.   Ev.,  §S  1058, 
1102. 

OONVERSATIONS.    See  Admissions;  DedaratUms. 

between  parties  to  a  transaction,  relative  to  written  papers  other  than  that  sued  on. 

Ev.,  §  71. 
relative  to  a  purchase,  when  part  of  res  gestce.    Ev.,  §§  17,  72. 
prior,  as  affecting  written  instruments ;  admissibility  of  parol  evidence  concerning.    Ev., 

g§  1155-58. 
generally,  as  affecting  written  instruments ;  admissibility  of  parol  evidence  oonoeming. 

Ev.,  J:g  1111-18. 
group  of  decisions  respecting.    Ev.,  ^  1918-26. 
pleaoing  and  proof  in  questions  of.    Ev.,  g  8187. 

CONVEYANCES.    See  Land  Titles,  Ev.,  ^  2855-2509;   Authentication;  Deeds;   GranU; 

Boundaries;  Description;  Landlord  and  Tenant;  Mortgages  and  Deeds  of  Tnut; 

Surveys;  Lands,  Public;  Real  Property;  Mexico;  Spanish  Grants. 
of  real  property,  presumptions  respecting.    Ev.,  ^g  1661-85. 
by  marrieil  women,  in  Virginia  and  Kentucky.    Ev.,  gg  2027-28. 
of  maiTied  women,  void  ab  initio  at  common  law.    Ev.,  g  2026. 

CONVICTION  OF  CRIME. 

incompetency,  as  witness,  arising  from.    Ev.,  §g  8689-9L 

COPIES.    See  Secondary  Evidence. 

COPYRIGHT. 

effect,  as  regards  estoppel,  of  author*s  declaration  that  he  has  parted  with  his  intatcrt. 

Estop.,  g  197. 
infringement  of ;  secondary  evidence  respecting.    Ev.,  §  877. 

CORPORATE  SECURITIEa    See  Bonds;  Securities. 

CORPORATIONS.    See  Banks  and  Banking;  Counties;  Insurance. 

organization  and  authority  of;  what  proper  evidence  of,  in  equity.    Ev.,  §  878i 

estoppel  against  stockholders.    Estop.,  g,^  77-88. 

estoppel  as  affecting  corporate  securities.    Estop.,  ^  84-108. 

Senerally,  law  of  estoppel  regarding.    Estop.,  gg  109-118. 
iw  of  estoppel  regarding  insurance  companies.    Estop.,  gg  128-180L 
municipal,  estoppel  as  affecting.    Estop.,  gg  119,  120. 

CORRESPONDENCE.    See  LsUers;  Parol  Evidenee. 
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COSTS  AND  FEES. 

counsel  fees  not  considered  in  estimating  damages  in  patent  suits.    Ev.,  §  8479. 

upon  sailors,  rule  of  admiralty  courts  as  to.    Ev.,  g  8489. 

of  depositions  of  witnesses  residing  more  than  one  hundred  miles  from  place  of  triaL 

Ev.,  g§  3568-3570. 
items  of  costs  for  deposition  must  be  certified.    Ev.,  §  8570. 
liability  for  costs,  as  disqualification  for  testifying.    Ev.,  §§  3858-3860L 
fees  of  experts.    Ev.,  g  2181.  , 

COUNTERFEITING. 

evidence  in  case  of  where  possession  and  sale  charged  in  separate  counts.    Ev.,  §  2608« 

COURSE  OF  BUSINESS. 

entries  in,  how  provable  on  death  of  clerk.    Ev.,  §§  5-7,  88,  89. 

entries  in  day-book.    Ev.,  §11. 

memoranda  m,  respecting  business  done  for  others,  admissible  after  death.    Ev.,  §  4fi. 

on  a  stated  subject,  evidence  respecting.    Ev.,  §  1897. 

COURT  OF  CLAIMS. 

rules  of  evidence  in.    Ev.,  §  2191. 

competency  of  parties  as  witnesses.    Ev.,  §§  8607-9,  3035-48. 

if  no  sufficient  evidence  in  record,  judgment  must  be  reversed.    Ev.,  §  8680. 

COURTS.    See  Court  of  Claims;  Circuit  Courts;  District  Courts;  Federal  Courts;  Judteial 
Notice;  Probate  Courts;  Rules  of  Courts;  State  Laws, 
presumptions  as  to  acts  and  jurisdiction  of.    Ev.,  §§  1553-1578. 
probate;  collateral  impeachment  of  order  of,  for  sale  of  lands.    Ev.,  §  SOI* 
judicial  notice  respectmg.    Ev.,  §§  2278-2280. 

COVENANT. 

pleading  and  proof  in  questions  of.    Ev.,  §§  8188-91. 

CREDIBILITY.    See  Witnesses.    See,  also,  Ev.,  §§  8955-8996. 

CRIBfES.    See  Assault;  Conviction  of  Crime;  Counterfeiting;  Criminal  Evidence;  Disorderly 
Conduct;  Guilt,  Presumption  of, 

CRIMINAL  EVIDENCE. 

general  subject  of  evidence  in  criminal  cases.    Ev.,  §§  4838,  4839-51,  4352-4552^ 
rule  as  to  secondary  evidence  in  criminal  proceedings.    Ev.,  g^  775,  804. 
presumptions  in  criminal  cases.    Ev.,  ^§  1475-1486. 
rules  of  criminal  evidence  in  federal  courts,  as  affected  by  federal  and  state  legislation. 

Ev,.  §§  1927-1953. 
cii'cumstantial  evidence  in  criminal  cases.    Ev.,  §g  1972-1988. 
evidence  of  character  in,  generally.    Ev.,  g§  2162-2186. 
wife  noc  competent  to  criminate  husband.    Authorities  reviewed.     Ev.,  §§  2250,  2250| 

2257. 
etidence  under  indictment  for  counterfeiting,  separately  charging  possession  and  sale. 

Ev.,  §  261)3. 
burden  of  proof  in.    Ev.,  §55  2920-2930. 

variance  between  allegation  and  proof,  in  criminal  cases.    Ev.,  §§  8815-8389. 
rule  where  counsel  vouches  for  evidence  which  would  be  irrelevant  if  standing  aloiie. 

Ev.,  feg  8378,  8380. 
competency  of  witnesses  in.    Ev.,  §g  8892-8924. 

CROSS-EXAMINATION.    See  Depositions;  Witnesses. 

CUMULATIVE  EVIDENCE. 

definition  and  application  to  patent  case.    Ev.,  §§  190, 19L 
rule  as  to  admission  of,  in  equity.    Ev.,  §  4561. 

CUSTOM.    See  Usage  and  Custom, 

cases  of,  constitute  exception  to  general  rule  of  hearsay  evidence.    Ev,,  ^  1969,  200S. 

D. 

DAMAGES.    See  Personal  Injuries, 

evidence  in  mitigation,  in  action  of  assault  and  battery.    Ev.,  §  644. 

on  breach  of  contract  to  deliver  commodity,  measure  of.     Ev.,  ^  1089. 

allowance  of  interest  on  overdue  account  where  payment  unlawfully  withheld.    Bt., 

§  2012. 
coiuisel  lees  not  reckoned  in  estimating  damages  in  patent  suits.    Ev.,  g  3479. 

DATE. 

of  instrument,  when  parol  evidence  admissible  to  show.    Ev.,  §§  1259,  1260. 

DAT-BOOKa    See  Books, 
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DEATH. 

presumption  as  to.    Ev.,  §§  140^1^1,  2087-2041. 

memoranda  in  course  of  business,  respecting  matters  done  for  others,  admissible  after* 

Ev.,  §  45. 
letters  of  administration  not  evidence  of,  where  right  of  action  depends  on.    Et.  ,  §g  2507t 

2631 
burden  of  proof  with  regard  to.    Ev.,  §§  2902-2904. 
of  notary,  entrj^s  made  by  him,  admissible  after.    Ev.,  §§  10,  43. 
of  clerk,  entries  regularly  made  by  him,  admissible  after.    Ev.,  §§  6-7, 8S-40. 

DEBTOR  AND  CREDITOR.    See  Bankruptcy, 

when  conversations  between  borrower  and  lender  admissible  as  part  of  res  gestcB*    Ev., 

§17. 
right  of  debtor  to  pay  debt  when  attachment  pending.    Ev.,  §  8z8. 
debtor,  acting  on  mformation  improperly  obtained,  defeating  attachment  l^  payment 

to  creditor.    Ev.,  §  824. 
effect,  in  evidence,  of  declarations  of.    Ev.,  S§  1856-1858. 
law  of  Michigan  concerning  fraudulent  debtors.    Ev.,  §  S615. 

DECEDENTa 

effect,  in  evidence,  of  declarations  of,  respecting  boundaries.    Ev.,  g§  1861«1868. 
effect,  in  evidence,  of  declaratioDS  of  testator.    Ev.,  ^  1899-1902. 
deposition  of  deceased  witness.    Ev.,  §  4317. 

DECLARATIONS.    See  Admissions;  Confessions;  Conversations;  Hearsay:  Be$  Oestm, 
general  subject  of.    Ev.,  ^^^  1880-1918. 
in  general.    Ev.,  §8  18-20,  60, 1830-85. 
as  to  citizeni^p;  domicile.    Ev.,  ^§  1886-40. 
by  husband  and  wife.    Ev.,  g8  1841-42. 
of  ancestor,  on  a  question  of  freedom.    Ev.,  §  1848. 
as  to  marriage,  and  lep^itimacy  of  children.    Ev.,  §g  1844»IM)L 
by  assignor.    Ev.,  ^  1851. 
bankrupt.    Ev.,  ^§  1852-55. 
debtor  and  creditor;  fraud.     Ev.,  §§  1856-^. 
parties  to  bills  and  notes.    Ev.,  ^  1859-60. 
as  to  boundary;  deceased  persons.    Ev.,  g§  1861-68. 
by  consignee.    Ev.,  §  1866. 
parties  to  deeds.    Ev.,  g§  1867-72. 
parties  in  possession.    Ev.,  §g  1878-76. 
in  forfeiture  cases.    Ev.,  g^  1876-85. 
by  partners.    Ev.,  §g  1886-91. 
principal  and  agent.    Ev.,  g§  1892-96. 
sureties.    Ev.,  ^g  1897-98. 
testator."    Ev.,  g§  1899-1902. 
vendor.    Ev.,  g  1908. 
witness.     Ev.,  §^  1904,  1905. 
patentee.    Ev.,  §^  1906-1908. 
trustee.    Ev.,  §  1909. 
miscellaneous.    Ev.,  ^  1910-18. 
in  presence  of  opposite  parties,  admissible.    Ev.,  g  60. 
of  aged  and  deceased  members  of  family,  as  to  pedigree.    Ev.,  §§  1996,  2024. 
as   to  pedigree,  made  post  litem  motam,  admissible.     Authorities  reviewed.     Er.i 
gg  2082-2086,  204^  2255. 
inadmissibie.    Authorities  cited  and  reviewed.    Ev.,  §§  1997*  20S2-2086,  tfOift* 

2255. 
query  upon  same  subject.    Ev. ,  §  2048. 
as  to  i>ed]gree,  made  ante  litem  motam,  admissible.    Ev.,  §§  1996,  2000,  8024,  9060. 
admissible  as  piart  of  res  gestce.    Ev.,  §  82. 

mlo  as  to  admissibility  of  declarations  as  part  of  res  gesUz,    Ev.»  §  56. 
when  part  of  res  gestce.    Ev.,  §  59. 
of  party^  offering,  or  those  under  whom  he  claims,  inadmissible  anleas  part  of  ret 

£v ,  §  8S« 
,       as  to  present  bodily  or  mental  feelings.    Ev.,  §  54. 
made  soon  after  an  act.    Ev.,  ^14. 
by  insured,  as  to  accident  causing  death.    Ev.,  §§  16,  55tf 
of  agent.    Ev.,g21. 

of  agent,  two  days  after  cause  of  action  accrued.    Ev<,  §  88« 
previous,  of  party  to  a  suit    Ev.,  ^  20. 
prior,  as  affecting  written  instruments;  admissibility  of  parol  evideooef  <wn^nliiig< 

Ev.,  §§  1155-68.  ^ 

previous,  of  witness;  admissibility  of,  to  confirm  his  testimony.    Ev..  ^  2018-19. 
confidential  statements  of  husbcmd ;  wife  cannot  testify  to.    £v.,  gg  2250,  2250-^ 7« 

DECREES.    See  Judgments:  Foreign  Judgments. 

DEDICATION. 

generally,  group  of  decisions  respecting.    Ev.,  §§  601-6. 

to  publio  uses,  how  mav  take  effect.    Estop.,  g  13. 

of  lands  to  public  u«e,  Iwr  of  estoppel  concerning.    Estop.,  §g  140^  144 
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DEEDS.    See  Land  Titlea,  Ev.,  g§  3855-2509;  Acknowledgments;  Authentioatum;  Contracts; 
Conveyances;  Grants;  Boundaries;  Description;  Judicial  Sales ;  Landlord  and  Tcn- 
ant;  Mortgages  and  Deeds  of  Trust;  Recitals;  Secondary  Evidenoe;  Surveys;  Lands, 
Public;  Meal  Property;  Mexico;  Spanish  Grants. 
estoppel  by,  as  agaiost  a  county.    Estop.,  i:^  120. 
estoppel  by,  in  case  of  married  women.    Estop.,  §§  123-127. 
group  of  decisions  as  to  sufficiency  and  weight  of  evidenoe  in  matter  of.    Ev.,  §§  2S9- 

241. 
pleading  and  proof  in  questions  of.    Ev.,  §§  8201-8204. 
group  of  decisions  respecting  seoondai^  evidence  of.    Ev.,  §§  890-'897. 
group  of  decisions  resptecting  authentication,  etc.,  of.    Ev.,^§  1015-1089. 
uncertainty  in  description  in,  rule  of  evidence  respecting.    Ev.,  (^  1046,  1076, 1077. 
interest  of  feme  covert  does  not  pass  by  force  of  execution  and  delivery.    Ev.,  §  1M4. 

operates  only  by  virtue  of  acknowledgment  under  statute.    Ev..  ^  1894. 
miscellaneous  decisions  as  to  evidence  in  matters  of.    Ev.,  §§  3433-2446w 
as  to  proof  of  execution.    Ev.,  §§  2447-2452. 
delivery.    Ev.,  ii§  2453-2457. 
acknowledgment.    Ev.,  ^§  2458-2467. 
recording ;  common  law  proof.    E v. ,  g^  2468-2488. 
88  to  case  of  deeds  under  decree.    Ev.,  §  2484. 
sheriffs  deed.     Ev. ,  gS  2485,  2486. 
administrator's.    Ev.,  §2487. 
trustee's.    Ev.,  §  2488. 
recitals  in.     Ev.,  ^55  2489-2493. 
consideration  of.    Ev.,  ^g  2494-249a 
tax.     Ev.,  g§  2497-2509. 
when  parol  evidence  admissible  to  prove  a  deed  a  mortgage.    Ev.,  §§  1292-1804 
presumptions  respecting.    Ev.,  §g  1661-1685. 
effect,  in  evidence,  of  declarations  of  parties.    Ev.,  §§  1867-1872. 

DEFINITIONa    See  Words  and  Phrases. 
estoppel.    Estop.,  t^.^  21,  23. 
estoppel  in  pais.     Estop.,  §  10. 
prima  facie  evidence.    Ev.,  gj$  25,  2634. 
cumulative  evidence.    Ev.,  g  190. 
presumptions  of  facts.    Ev.,  §|^  1393,  1396. 
adverse  possession,  actual  and  constructive.    Ev.,  §  2022« 
reputation.    Ev.,  ^  3470^  3483. 

agent,  in  case  of  bill  of  exchange  so  signed  by  drawer.    Ev.,  §  1004. 
experts.    Ev.,  {£§  2090.  2091. 
jurisdiction.    Ev.,  §  802. 

probable  cause,  in  section  71  of  collection  act  of  1799.    Ev.,  §  212. 
resgestce,    Ev.,  §  68. 
sumcient,  in  Arkansas  act  for  confirmation  of  sales  of  land  by  public  officer.    Ev.,  §  24L 

DEHORS  THE  RECORD.    See  Extrinsic  Evidence. 

DELAY. 

unavoidable,  when  no  time  of  payment  is  stipulated.    Ev.,  g  10S8. 

DEPOSITIONS.    See  Witnesses,  sub-title  Procurement  of  Attendance. 
in  general.    Ev.,  J^§  4031-4337. 
loss  of.    Ev.,  g^  782,  826. 

lost,  of  witness  beyond  jurisdiction  of  court.    Ev.,  §  826. 
taken  in  one  suit,  cannot  be  read  in  another,  unless  parties  identical.    Ev.,  §§  1998, 2042^ 

2044. 
letters  to  third  persons,  attached  to  deposition,  but  not  sworn  to.    Ev.,  g^  1990,  2004. 
proving  contents  of  letter  not  produced  nor  non-production  accounted  for.    Ev.,  §  200i« 
cannot  be  taken  in  one  county  when  directed  to  be  taken  in  another.    Ev.,  g  2041. 
British  minister  in  Hanover  cannot  certify  and  authenticate.    Ev.,  g  2251. 
foreign,  not  receivable  in  evidence  unless  taken  under  a  commission.    Ev.^^g  22o2« 
in  another  case;  proof,  of  witness*  absence  from  state.    Ev.,  ^§  2258,  2259. 
lost,  recital  in  bill  of  exceptions  of  contents  of,  when  admissible  to  prove  pedigree.   Bv«f 

^  2622. 
notice  to  take,  when  good.    Ev.,  ^g  3482,  8484. 
items  of  costs  of,  must  be  certified.    Ev.,  §  8570. 

DESCENT. 

proof  requisite  in  order  to  establish  coUateral  heirship.    Ev.,  g  2627* 

DESCRIPTION.    See  Boundaries;  Surveys, 

uncertainty  of,  in  a  deed,  rule  of  evidence  respecting.    Ev.,  gg  1046, 1076, 1077* 
of  real  estate  in  sheriff's  levy  and  deed,  admissibility  of  oral  evidence  respectiiig.    £▼•> 
§  1045, 1075.  • 


DIES  NON. 

signature  to  contract  on  Sunday.    Ev.,  g  12. 

DHjIOENCE 

in  search  for  original  of  lost  writings.    Ev.,  §§  779-781,  817'-819» 
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DISORDERLY  CONDUCT. 

testimonj  admissible  to  show  extent  and  character  of.    £v.,  §§  8(^-82. 

DISTRICT  OF  COLUMBIA. 

evidence,  in  court  of  equity,  in  Washington  county,  of  existence  of  a  mortgage  and  debt. 

Ev.,  $5  239. 
proof  of  scienter  in  actions  for  loss  of  slaves.    Ev.,  §  656. 
secondary  evidence  of  deed  and  acknowledgment  in  county  of  Washington)    Ev.,  §  885. 

of  certificate  of  division  and  allotment  of  square  in  Washington  oity*    Ev.,  §  886. 
evidence  of  presence  of  commissioners  at  election  for  mayor  of  Washington.    Ev.,  g  978. 
secondary  evidence  of  land  record  books  of  Washington  county.    Ev.,  ^  10S8. 
authentication  of  statute  books  of  other  states.    Ev.,  §^  1009,  lOU. 
Maryland  act  of  1715,  chapter  26,  section  2,  as  to  testimony  of  owner  of  stolen  goods  in 

certain  indictments  for  larceny,  does  not  apply  in  circuit  court.    Ev.,  §  1948. 
testimony  of  subscribing  witness,  resident  in  Massachusetts,  indispensable.    Ev.,  g  2238. 
case  where  parol  evidence  of  absent  subscribing  witness  was  held  inadmissible.    Ev., 

§  2247.  , 

law  as  to  burden  of  proof  in  matter  of  election  for  mayor  of  Washington.    Ev.,  §  8094. 
judicial  notice  of  powers  of  notary  public  in  Maryland.    Ev.,  g  2818. 
fining  of  witness  for  non-attendance  in  justlce*s  court,  under  Maryland  act  of  1791 , 

chapter  68,  section  8.    Ev.,  g  8575. 
power  of  circuit  court  to  compel,  by  attachment,  attendance  of  witnesses  residing  in 

Virginia  and  Maryland.    Ev.,  ^§  8579,  8580. 
competency  of  parties  to  testify  as  witnesses.    Ev.,  g§  8609,  8641-B648. 

DISTRICT  COURTS  OF  UNITED  STATES. 

rulings  of  district  judge  holding  circuit  court,  not  reviewable  by  circuit  judge  or  justioe. 
«Ev.,  §  2601. 

DISTURBANCE.    See  Disorderly  Conduct 

DIVORCE. 

effect  of  sworn  statement  in  petition  for,  as  regards  estoppeL    Ertop.»  gg  7»  80-88. 

DOCUMENTS. 

public,  group  of  decisions  respecting  admissibility  of.    Ev.,  gg  862-881. 

DOMICILE. 

effect,  in  evidence,  of  declarations  respecting.    Ev.,  gg  1886-1840. 
presumption  aa  to.    Ev.,  g  1514 

E. 

EJECrmCENT. 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  matter  of.    Ev.,  gg  94d-S45. 
judgment  in,  binds  only  parties  and  privies.    Ev.,  g  2628. 

when  prima  facie  evidence  of  title  and  possession.    Ev.,  g  2628. 
law  as  to  burden  of  proof  in  question  of.    Ev..  §^  2989-2992. 
pleading  and  proof  in  matters  of.    Ev.,  ^§  8205-3207. 
group  of  decisions  as  to  evidence  in  questions  of.    Ev.,  ^g  2409-2428. 
equitable  estoppel,  a  defense  in.    Estop.,  g^  1,  9. 

ENGLAND.    See  Great  Britain. 

copies  of  proceedings  of  oomnussioneiB  of  bankruptcy  in.    Ev,,  g  998. 

ENTICING  A  SERVANT.    See  Slavet. 

ENTRIES. 

in  usual  course  of  business,  how  provable  on  death  of  cleric    £▼.,  ^  5-7,  88-40. 

in  book  of  deceased  notary.    Ev.,  {i§  10,  42. 

in  day-book  in  regular  course  of  business.    Ev.,  gg  11,  47. 

EQUITABLE  ESTOPPEL. 

intended  deception,  or  gross  negligence  amounting  to  constructive  fraud,  necessary  ta 

Estop.,  f  23. 
a  defense  m  ejectment.    Estop.,  gg  1,  9. 

EQUITY.    See  Pleading  in  Equity:  Practice  in  Equity:  Estoppel:  Fraudulent  Conveyances; 

Mistake;  Mortgages  and  Deeds  of  Trust;  Notice;  Parties  to  Actions;  Partnership; 

Set-off, 
generafsubject  of  evidence  in.    Ev.,  g§  4553,  4554-62,  4588-81. 
admission  of  evidence  after  publication.    Ev.,  g§  4553,  4otf4-62. 

review  of  English  cases.    Ev.,  $$  4560. 
rule  as  to  adinission  of  merely  cumulative  evidence.    Ev.,  g  4581. 
^roup  of  decisions  respecting  evidence  in  equity.    Ev.,  g.^  4568-81. 
in  matters  of  see-off,  follows  analogy  of  the  law.    Ev.,  §>  4052. 
rules  of  evidence  in,  as  affected  by  federal  and  state  legislation.    Ev.,  gg  1927-1908. 
pleading  and  proof  in.    Ev.,  %^  8121-8128. 
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ERASURES. 

parol  evidence  respecting.    Et.,  §  1842. 

in  instruments,  presumptions  as  to.    Ev.,  ^  1537-158QL 

ERRONEOUS  RULINGS. 

group  of  decisions  respecting.    Ev.,  §§  103-111. 

EIEIROR.    See  under  heading  of  each  subject  involved. 

ERROR,  WRIT  OF.    See  Writ  of  Error. 

ESTATES.    See  Administration, 

ESTOPPEL. 

whst  constitutes.    Estop.,  g  21. 

equitable,  intended  deception,  or  gross  negligence  amounting  to  couBtructive  tnaad, 

necessary  to.    Estop.,  §  28. 
estoppel  b^  statements  under  oath.    Estop.,  §§  7,  21,  22, 181. 
culpable  sdence  or  misrepresentation.    E«rtx)p.,  §11. 
acts  in  court.    Estop.,  §§  24,  26. 

acts,  from  claiming  title  to  land.    Estop.,  §§  27-82,  148,  144. 
bond.    Estop.,  §§  88-42.  86. 

recital  in  appointment  of  Indian  agent.    Estop.,  §  87. 
deed.    Estop.,  ^^48-76. 

recital  in  bonds  of  independent  school  district.    Estop.,  §  80. 
recital,  as  against  a  county.    Estop.,  §  120. 

Slea  of  statute  of  limitations.    Estop.,  §  132. 
edication  of  lands  to  public  use.    Estop.,  §§  148, 144.  « 

recital  in  pardon.    Estop.,  §  145. 
recitals  in  bill  of  ladine.    Estop.,  ^§  165-168. 
bill  of  sale  as  regards  denial  of  delivery.    Estop.,  §  169. 
as  regards  bailment.    Estop.,  §  141. 
matters  of  bankruptcy.    Estop.,  ^^  185-189. 
bttls  and  notes.    Estop.,  §§  121,  122,  194,  195. 
bonds  issued  under  unconstitutional  law.    Estop.,  g  4 
boundaries.    Estop.,  ^§  5,  18,  19. 
carriers.    Estop.,  ^  142. 

erroneous  location  of  claim  by  government.    Estop.,  g  82L 
copyright*    Estop.,  §5 197. 

corporations  generally.    Estop.,  S§  77,  83, 109-118. 
coi-porate  securities.    Estop.,  ^.^  84-108. 
banks.    Estop.,  §)^  111,  121,  122,  141,  194, 193. 
insurance  companies.    Estop.,  ^  128-130. 
railway  companies.    Estop.,  ,^§  3,  11-13, 142. 

denial,  by  a  public  corporation,  of  validity  of  its  incorporation.    Estop.,  g  05L 
municipal  corporations.    Estop.,  §  119. 
counties.    Estop.,  g§  90,  120. 
landlord  and  tenant.    Estop.,  §§  170,  171. 
married  women.    Estop.,  ti§  7,  21,  22, 123-127. 
partnership.    E&top.,  §^  133,  134. 
patent-rights.    Estop.,  §§  172-184. 
principal  and  agent.    E^top.,  g§  185-193. 
trusts.    Estop.,  ^  140. 

doctrine  of  acquiescence  generally,  as  affecting  estoppel.    Estop.,  g§  150-164 
effect  of  erroneous  representations,  etc.,  respecting  notes.    -Estop.,  g§  194, 19S. 
of  bailor,  to  dispute  authority  to  pledge.    E^top.,  g  141. 

of  railway  company,  from  exchiaing  express  company  from  its  line.    Estop.,  g  14SL 
against  stockholders  in  corporations.     Estop.,  Jsg  77-83. 
of  purchaser  of  illegal  title  as  security,  to  defeat  his  trust.    Estop.,  ^  140. 
effect  of  various  acts  and  declarations,  as  regards.    Estop.,  §§  196-208. 
eouitable  estoppel  a  defense  in  ejectment.    Est^p.,  §$  1,  9. 
odious  to  forever  hold  a  party  to  a  falsehood.    E&top.,  J^  2:?. 
application  of  doctrine  of,  to  the  United  States.    Estop.,  g§  148,  149. 
when  doctrine  of,  applies  to  a  state.    Estop.,  ^§  146,  147. 
as  to  matter  of  law.    Ev.,  §  2046. 

EVIDENCE. 

in  general;  admissibility;  competency;  materiality;  relevancy;  sufficiency;  reu  aeiAou 

Ev.,  gg  1-460. 
in  particular  cases.     Ev.,  gS  461-768. 
primary  and  secondary.    Ev.,  §^  769-1039. 
parol  evidence  to  affect  written  instruments.    Ev.,  gg  104O-1390. 
presumptions.    Ev.,  g§  1391-1748. 

admissions,  declarations  and  conversations.    Ev.,  g§  1749-1926. 
state  laws  and  rules.    Ev.,  §§  1927-53. 
drcumstantial  evidence.    Ev.,  gg  1954-88. 
hearsay  and  general  reputation.    Ev.,  §§  1989-2069. 
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EVIDENCE  —  ccntinued. 

expert  and  opinion  evidence.    Ev.,  §§  S090-2167. 

character.    Ev.,  §§  2158-63. 

handwiiting.    Ev.,  gi$  2184-2219. 

subscribing;  witnesses.    Ev.,  gg  2220-49. 

confidential  communications.    Ev.,  g§  2250-75. 

judicial  notice.     Ev.,  ^5j  2275-2854. 

land  titles.    Ev.,  g§  2355-2509. 

pleadings  in  evidence.    Ev.,  §§  2510-2549. 

c>ook8  and  papers  required  bv  law  or  duty  to  be  kept.    Ev.,  §g  2560-2588L 

judicial  records.    Ev.,  ti$$  2584-2804. 

foreign  laws.    Ev.,  §§  2805-2824. 

treasury  transciipts.    Ev.,  ^§  2825-2875. 

burden  of  proof.    Ev.,  §^  2876-8102. 

pleading  and  evidence.    Ev.,  §§  8103-8245. 

variance.    Ev.,  §§  3240-8889. 

objections.    E v.,  g§  8840-8877. 

introduction  of  evidence.    Ev.,  §g  8378-8467. 

in  general.    Ev.,  gg  3378-8420. 

examination  and  cross-examination  of  witnesses.    Ev.,  g§  84S1-8467* 
impeaching  witnesses.    Ev.,  gs^  3468-8528. 
production  on  notice.    Ev.,  iig  8529-8563. 
witnesses.    Ev.,  gg  8563-4030. 

in  general.    E v.,  gg  8568-8595. 

competency.    Ev.,  ^g  8596-3954. 

credibUity.    Ev.,  gg  3955-8996. 

privilege.    E v.,  gg  8997-4080. 
depositions.    E v.,  gg  4031-4887. 
in  criminal  cases.    Ev. .  gg  4888-4552. 
in  equity.    Ev. ,  gg  4558-4581. 

EXAMINATION  OF  WITNESSEa    See  TTi^neMes.    See  Ev.,  §§  8421*8467. 

EXCEPTIONS,  BILL  OF. 

recital  in,  of  contents  of  lost  depositions,  when  admissible  to  prove  pedigree  in  another 

suit.    Ev.,  g2G22. 
in  what  cases  may  be  drawn  and  signed  after  triaL    Ev.,  §  821. 
courts  may  regulate  time  and  manner  of  making.    Ev.,  g  68. 

on  writ  of  enx>r,  no  notice  taken  of  fact  not  stated  in  bill  of  exceptions.    Ev.,  S  2009« 
particularity  of  stating  exceptions.    Ev.,  g  8681. 

EXCEPTIONS  TO  EVIDENCE.    See  Exdu9ion  of  Evidence. 

EXCHANGE,  RATE  OF. 

decisions  respecting.    Ev.,  gg  568,  664. 

EXCLAMATIONS. 

to  prove  bodily  or  mental  feelings.    Ev.,  gg  18,  54. 

EXCLUSION   OF  EVIDENCE.     See  Depositions,  Ev.,  gg  4297-4814;  Hearsay;  Parol  Evi- 
dence; Secondary  Evidence. 

general  subject  of  objections  to  evidence.    Ev.,  gg  8840-8877. 

objections  in  funeral,  group  of  decisions  respecting.    Ev.,  gg  8840-8848. 

ground  of  objection  must  be  stated.    Ev.,  ^  8849,  8860. 

error  must  be  pointed  out.    Ev.,  gg  8861-88o7. 

time  to  object.    Ev. .  gg  3858-8877. 

new  trial  not  granted  on  ground  of  introduction  of  evidence  not  objected  to.    £▼.. 
g8881. 

general  objection  to  evidence,  admissible  for  any  purpose,  iiroperly  overruled.    Ev., 
g88. 
upon  application,  court  could  restrain  such  evidence  to  its  proper  use.    Ev.,  §  24. 

where  whole  testimony  admissible  in  aggregate,  then  properly  receivable,  though  specific 
parts  objectionable.    Ev.,  g  77. 

objection  to  evidence  should  be  specific.    Ev.,  g  78. 

effect  of  objection  to  admission  of  testimony  for  all  purposes  for  whicl^ offered.    Ev., 
g70. 

party  complaining  of  rejection  must  show  how  he  is  injured.    Ev.,  g  89. 

party  objecting  must  state  specific  grounds  of  objection.    Ev.,  g  8s5. 

evidence  offered  under  any  count  withdrawn,  not  incompetent  if  relevant  to  any  sub- 
sisting count.    Ev. ,  g  2602. 

grounds  upon  which  hearsay  evidence  is  excluded.    Ev.,  g  2018. 

on  motion  to  exclude  whole  evidence,  incompetent  evidence  alone  may  be  exdnded. 
Ev.,  g  2025. 

EUCECUTION.    Bee  Judicial  Sales. 

in  evidence.    Ev. ,  gg  3757-2760. 

parol  testimony  respecting  levy,  when  receivable.    Ev.,  gg  1045, 1076. 

KXECUTORS.    See  Administration, 
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EXHIBITS. 

in  equity,  proof  of  may  be  made  after  publication.    Et.»  §  4557* 

EXPERT  EVIDENCE. 

general  subject  of.    Ev.,  g§  2090-2131. 

F. 

FACT  AND  LAW.    See  Question  of  Law  or  Fact. 

FALKLAND  ISLANDS. 

president's  denial  of  jurisdiction  of  Buenos  Ayres  OTer,  concInslTe  on  oourtB*    Et«,  §  49SL 

FAI5EH00D. 

to  forever  bold  a  party  to,  would  be  odious.    Estop.,  §  83. 

FATaSE  REPRESENTATIONS.    See  Fraudident  Repreaentations. 

FAMILY  BIBLE. 

effect,  in  evidence,  of  deposition  as  to  entries  in.    Ev.,  §§  2072,  2572. 

FEES.    See  Costs  aiid  Fees. 

FEME  COVERT.    See  Married  Women, 

FLORIDA. 

secondary  evidence  of  grant  of  lands  by  Spanish  officer.    Ev.,  §  1018. 

of  deeds  of  confirmation  of  Indian  land  titles.  Ev.,  §  1019. 
secondary  evidence  of  petition  of  land,  and  decree.  Ev.,  g  909. 
certificate  of  secretary  of  East  Florida,  wben  evidence  of  grant  or  oonoessioiL    Ev., 

§889. 
group  of  decisions  as  to  evidence  in  matter  of  Spanish  and  Mexican  titles.    Ev.,  §§  2385* 
2408. 

FOREIGN. 

judgments,  in  evidence.    Ev.,  §§  2774-2782. 

attestation  of  clerk  to,  must  be  certified  by  judge.    Ev.,  g  2807. 
judgments  of  sister  states,  in  evidence.    Ev.,  gg  2761-2773. 
laws,  general  subject  of  evidence.    Ev.,  g§  2805-2824. 

evidence  of  existence  of,  especially  when  unwritten.    Ev.,  g§  2598,  268S-Sft. 

judicial  notice  of.    E v.,  §§  2806-2308. 

judicial  notice  respecting  rules  of  navigation  prescribed  in  British  orders  in  oooncil 
of  January  9,  1863.     Ev.,  g  2847. 
testimony,  indulgence  shown  to,  in  a  proper  case.    Ev.,  §  2046i» 

FOREIGN  DEPOSITIONS.    See  Depositions. 

FORFEITURE. 

mistake  of  law  no  defense  to  information  for.    Ev.,  g  85. 
generally,  group  of  decisions  respecting.    Ev.,  gg  763-766, 
effect  in  evidence  of  declarations  in  cases  of.    Ev.,  g§  1876, 1877* 
burden  of  proof  in  questions  of.    Ev.,  gg  2934-2953. 

FORGED  PAPERS. 

rule  of  evidence  respecting,  in  equity.    Ev.,  g  1341. 

FORMER  ADJUDICATION.    See  Ees  Adjvdieata. 

FORMER  TRIAL. 

group  of  decisions  respecting  testimony  given  in.    Ev.,  gg  429-489. 

FRANCE. 

admissibility,  in  evidence,  of  officially  presented  volume  of  French  laws.    Ev.,  ^  2811, 

2812,  2818. 

FRAUD. 

generallv,  group  of  decisions  respecting.    Ev.,  gg  606-625. 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  matter  of.    Ev.,  ^  244, 

245. 
range  of  investigation  in  actions  for.    Ev.,  gg  29,  30,  33,  84. 
evidence  of  similar  fraudulent  acts,  in  actions  founded  on.    Ev.,  g§  29,  88. 
presumptions  as  to.     Ev.,  ^.^  1531-48. 

effect  in  evidence  of  declarations  of  debtors  and  creditors  in  matters  of.    Ev.,  ^  1856-58. 
burden  of  proof  with  regard  to.     Ev.,  gg  2905-2913. 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 

FRAUDULENT  REPRESENTATIONS. 

of  one  partner,  partnership  liable  for.    Ev.,  §  81. 

of  defendimt  in  assumpsit,  instruction  as  to  ^ect  of,  is  error.    Ev.,  §  818. 
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FREEDOM.    See  Slaves. 

record  evidence  of  mother's  freedom  competent  in  child's  suit  for.    £v,,  §§  2599,  tWk 

§  resumption  of.    Ev.,  S§  1487-91. 
^larations  of  ancestor  on  question  of.    Ev.,  §  184>3. 

G. 

GARNISHMENT. 

pleading  and  proof  in  question  of.    Ev.,  §  8219. 

GOVERNMENT.    See  United  States. 

GRANTS.    See  Land  Titles,  Ev.,  S§  2855-2509;  Authentication;  Conveyances;  Deeds;  Lands^ 
Public;  Mexico;  Spanish  Grants;  Boundaries;  Description;  Heal  Property;  Surveys. 
under  great  seaJ.    Ev.,  ^  771,  790. 


GREAT  BRITAIN. 

proof,  in  admiralty  court,  of  unwritten  law  of.    Ev.,  g  2824. 

admissibility,  in  evidence,  of  printed  acts  of  parliament.     Ev.,  §.^  2807,  2809. 

British  minister  in  Hanover  cannot  certify  and  authenticate  a  deposition.    Ev.,  g  2S51. 

GUARANTY. 

oral ,  contemporaneous  with  written  a^jeement,  inadmissible  to  vary.    E v. ,  ^g  1057, 1 1  Ot. 
judgment  recovered  on  account  agamst  principal,  evidence  of  amount  due  him.    Ev., 
««  2592.  2620. 


GUILT,  PRESUMPTIONS  OF. 

group  of  decisions  respecting.    Ev.,  §§  1478-1486. 

H. 

HABira 

bad,  proof  of.    Ev.,  §4. 

general,  of  gambling  during  intoxication,  not  proof  of  gambling  at  particular  time. 

Ev.,  8  86. 
of  bank  in  borrowing,  cannot  authorize  conclusion  of  specific  loan.    Ev.,  §  74. 

HANDWRITING. 

evidence  respecting,  general  subject  of.    Ev.,  §§  2184-2219. 

of  deceased  clerk,  must  be  proved,  to  make  his  entries  admissible  proof  of.    Ev.,  §§  7, 
88,  89,  40. 

HANOVER. 

British  minister  in,  cannot  certify  and  authenticate  a  deposition.    Ev.,  §  2251.         « 

HEARSAY.    See  Declarations;  Res  Gestae. 

for  admissibility  of  declarations  forming  part  of  the  res  gestce,  see  Ees  Gestae. 
rules  of  evidence  respecting.    Ev.,  ^  60. 

declarations  as  to  peaigree,  made  post  litem  motam,  admissible.    Authorities  reviewed. 
Ev.,  ^^  2082,  2036,  2045,  22o5. 
inadmissible.    Authorities  reviewed.    Ev.,  §§  1997,  2082-2086,  2045,  2255. 
quaere  upon  same  subject.    Ev.,  §  204$. 
as  to  pedigree,  contained  m  or  based  on  sworn  affidavits.    Ev.,  §  2049. 
as  to  pedigree,  miscellaneous  decisions  respecting.    Ev.,  §t;  2057-2061. 
declarations  as  to  pedigree,  made  ante  litem  motam,  admissible.    Ev.,  §§  1996,  2000. 
2024,  2050. 
*     declarations  concerning  pedigree,  made  post  litem  motam,  inadmissible.    [Overruling 


general  rule  as  to  proof  of  pedigree ;  hearsay  and  reputation.    Authorities  reviewed. 
ntra,  and  overruling  Ev.,  S>5  2082-2086,  " 


Ev.,  g  2045.  post.]    Ev.,  g^  1997.  2032-2036. 

eneral  rule  as  to  proof  of  pedigree ;  hearsay 

But  see  contra,  and  overruling  Ev.,  ^^  2082-2086,  supra.  Ev..  §  :f045. 
hearsav  and  general  reputation,  general  subject  of.     Ev.,  ti^  1989-2089. 
general  renutation  admissible  in  cases  of  peifigree.    Ev.,  t^  2:!54, 
general  rule  as  to  competency  of  hearsay  evidence.    Ev..  §.:i  1989,  2001. 

exceptions;  cases  of  pedigree,  prescription,  custom,  boundary,  and  matters  of  pub- 
lic and  general  history.    Ev.,  ^.:^  l!)h9,  2002,  2014. 
letters  to  third  persons,  attached  to  ueposition,  but  not  sworn  to.    Ev.,  g§  1090,  2004. 
statement  of  third  person  that  claim  similar  to  that  in  suit  was  settled  by  defendant  in  a 

certain  capacity.    Ev.,  $^ii  1992,  2010. 
as  to  private  rights,  or  specific  facts  relating  thereto,  inadmissible.    Ev.,  §g  1993,  2016- 

2016. 
exception  to  rule  in  cases  of  prescriptive  rights  and  customs.    Ev.,  g  2014. 
cases  of  a  public  or  quasi  public  nature  constitute  exception  to  general  role.    Ev., 

g§  1994,  2014-16. 
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HEARSAY — oontintied. 

grounds  of  exclusion  of.    Ev.,  g  2016, 

reputation  as  to  public  rights,  how  supported  in  evidence.    Ev.,  §§  1W4,  2017. 

general  reputation  as  to  boundaries,  in  England   and   America,  xespectiTelr.    Er.. 

g§  1993,  L013,  2015. 
in  matter  of  surreys.    Ev.,  ^§  1993,  1995,  2013. 

statements,  in  public  surveys,  of  facts  outside  surveyor's  official  duty.    Ev.,  §  208 L 
as  to  bouniiaries,  niisccilaneous  decisions  respecting.    Ev.,  ^§  2062-2066. 
as  to  historical  facts.     Ev.,  ^§  2067-2069. 

declarations  of  aged  and  deceased  members  of  family  as  to  pedigree.    Ev.,  S§  1996, 20Si. 
import  of  the  expression  **Za  notoriete  publique,**  in  deposition  concerning  pedigree. 

Ev.,  S§  1999,  2047. 
as  to  reputation,  notoriety,  tradition,  miscellaneoos  dedsioos  respecting.    Ev.,  g^  2070- 

2089. 
tests  of  admissible  hearsay  evidence.    Ev.,  g  61. 
exclamations  to  prove  bodily  or  mental  feelings.    Ev.,  §§  18,  54. 
course  of  trade  on  a  stated  subject.    Ev.,  §  1B97. 

mSIORICAL  FACTS. 

hearsay  and  reputation  concerning.    Ev.,  §§  2067-69. 

matters  of  public  and  general,  constitute  exception  td  general  rule  of  hearsay  evidence. 
Ev.,  g§  1039,  2002. 

HUSBAND  AND  WI^^    See  Divorce;  Dower;  Marriage;  Married  Women. 

§roof  of  non-cohabitation  in  suit  for  damages  for  injury  to  wife.    Ev.,  §87. 
eclarations  of.    Ev.,  g§  1841-42. 
wife  not  competent  witness  to  criminate  husband  or  to  disclose  confidential  commanica- 
tions.    Authorities  reviewed.    Ev. ,  §§  2250,  2256-5  7. 
except  in  cases  of  violence  to  her  person.    Ev.,  g§  2260,  2850* 
competency  of,  as  witnesses.    Ev.,  §§  8644-62. 

HYPOTHETICAL  CASE. 

expert  testimony  in.    Ev.,  §§  2100,  210L 

L 

ILLEGAL  OBTAINMENT  OF  EVIDENCE, 
decisions  respecting.    Ev.,  g§  187-89. 

ILLEGITIMACY. 

presumptioa  of  legitimacy.    Ev.,  g§  1510-18. 

ILLINOIS. 

proof  of  partnership  in  actions  by  or  against  partners,  on  ocmtracts.    Ev.,  g  697. 
evidence  of  bankruptcy  of  maker  of  note  admissible  in  action  by  assignee  agaiDst  as* 

signer.    Ev.,  g  582. 
secondary  evidence  of  journals  of  houses  of  legislature.    Ev.,  §1014. 
secondaiy  evidence  of  deed  to  land  in,  executed  in  Michigan.    £v.,  ^  1082. 
proof  of  notice  under  act  as  to  execution  against  lands  of  deceasea  judgment  debtor. 

Ev.,  §  1684. 
decree  in  partition  proceedings,  when  evidence  of  due  notice  is  given.    Ev.,  g  2780. 
judicial  notice  of  location  of  noilitary  bounty  tract.    £v.,  g  2882. 

IMPEACHMENT  OF  DOCUMENTARY  EVIDENCE.    See  under  heading  of  each  aabject 
involved. 

IMPEACHMENT  OF  WITNESSES.    See  WUnesBea. 
in  general.    Ev.,  §§  8468-8528. 

INDIANA. 

secondary  evidence  of  foreign  will  passing  property  in.    Ev.,  ^  1024. 

law  as  to  burden  of  proof  under  act  as  to  plea  denying  execution  of  a  bilL    Ev.,  g  8006. 

INDIAN  AGENT. 

effect  of  recital  of  appointment,  in  bond  of.    Estop.,  g  87. 

INDIANS. 

construction  of  ''Indians,"  in  contract  with  government  respecting  particolar  tribe 

(Cherokees).    Ev.,  §  1257. 
presumption  of  assent  to  claim  of  settler  under  Spanish  permit  (Sacs  and  Foxes).     Ev., 

§1644. 

INFAMY. 

iTile  as  to  incompetency  of  witness  from.    Ev.,  §  2604. 

evidence  corroborative  of  testimony  of  infamous  witness.    Ev.,  §  2606» 

incompetency,  as  witness,  arising  from.    Ev.,  g§  8689-8691. 

INFANCY. 

how  pleadable  in  questions  of  trover.    Ev.,  g  8245. 
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INFERENCES.    See  Tendencies  of  Proof;  HabiU. 

INFORMATION. 

for  forfeiture,  mistake  of  law  no  defense  ta    Et.,  §  8o. 

INFORMERS. 

competency  of  as  witnesses.    Ev.»  §§  860G,  868S-S034,  892o-S027. 

INITIALS. 

in  a  contract,  explanation  of  by  parol  evidence.    £▼.,  §  1188. 

INJURIES,  PERSONAL.    See  PerBontd  Injuries. 

INNOCENCE. 

presumption  of.    Et.,  §§  1475-1486. 

IN  PAIS,  ESTOPPEL.  See  Agency;  BHU  and  Notes;  CorporationB;  Estoppel;  Landlord 
and  Tenant;  Partnership, 

INSANITY. 

generally,  decisions  respecting.    Ev.,  ^  672,  678. 

presumption  of  sanity.    Ev.,  §g  1502-1504. 

testimony  of  non-experts  on  question  of.    Ev..  SS  2180,  2149-2151. 

law  as  to  burden  of  proof  respecting.    Ev.,  $$  2894. 

effect  of,  on  competency  of  witness.    Ev.,  ^'§  8692,  8698. 

INSOLVENCY.    See  Bankruptcy. 

INSTRUCTIONS. 

right  of  court  to  comment  on  facts  in  charging  jury.    Estop.,  §  20* 

rule  as  to  ||^ving.    Ev.,  §  83. 

once  intelligibly  and  unexceptionably  given,  sufficient.    Ev.,  §  22. 

working  no  injury,  refusal  to  give.    Ev.,  ^51. 

error  for  court  to  express  opinion  to  jury  on  effect  of  evidence.    Ev.,  g  815. 

rule  as  to  redundant  instructions  at  rec^uest  of  party.    Ev.,  |$  829. 

not  warranted  by  evidence  and  inapplicable,  court  not  bound  to  give.    Ev.,  §  2008w 

where  compromise  only  is  pleaded,  and  is  not  proved.    Ev.,  ^  2007. 

not  prejudicial  to  party,  not  assignable  by  him  for  error.    Ev.,  §  8680. 

as  to  statement,  by  third  person,  of  capacity  in  which  claim  similar  to  that  in  salt  was 

settled  by  defendant    E v. ,  g  20 10. 
assuming  effect,  properly  refused.    Ev.,  §  2625. 
concerning  point  on  which  no  evidence  adduced.    Ev.,  §  2826. 
assuming  to  decide  fact  on  which  there  was  no  evidence.    Ev.,  §  2628* 
criticisms  on,  in  court  of  errors.    Ev.,  g  8387. 
entitled  to  a  reasonable  interpretation.    Ev.,  §  8888. 
88  to  presumption  of  grant  or  deed  of  land.    Ev.,  g  3350. 

INSTRUMENTS  IN  WRITINO.  See  Contracts;  Parol  Evidence:  Secondary  Evidence:  Bills 
of  Lading;  Books:  Deeds;  Handwriting:  Letters;  Maritime  Law;  Papers;  Production 
on  Notice:  Records. 

Sractice  as  to  disproof  of  execution  of  written  instrument,    Ev*.,  §  49. 
!  paper  admitted,  appellate  court  presumes  it  an  original.    Ev.,  gg  770,  788. 
grants  under  great  seal.    Ev..  g^  771,  700. 

^*  testimonio  *'  under  Spanish  Mexican  law.    Ev..  ft§  772,  792-796 
instruments  executed  in  counterpart.    Ev.,  g§  777,  807. 

results  of  examination  of  numerous,  provable  by  parol  evidence.    Ev.,  §§  788,  828. 
several  writings  as  to  same  subject-matter.    Ev.,  g§  1053,  1005. 
construction  of,  group  of  decisions  respecting.    Ev.,  ^f§  197-202. 
generally,  group  of  decisions  respecting.    £v.,  §g  197-202. 

INSURANCE. 

application  of  general  rules  of  evidence  to  an  action  upon  a  life  policy.    Ev.,  g  57. 

admissibility  of  statements  by  insured  as  to  accident  causing  death.    Ev.,  §g  15,  65« 

generallv,  gi^^up  of  decisions  respecting.    Ev..  g^  631-643. 

group  of  decisions  respecting  secondary  evidence  of.     Ev.,  g^  910-918. 

when  parol  evidence  admissible  as  to  insurance  contracts.    Ev.,  ^'g  1306-1309. 

copy  from  books  of  insurance  company,  admissibility  of.    Ev.,  g  2578. 

letters  of  administration  not  evidence  of  death  in  action  for.    Ev.,  g§  2597,  2681. 

law  of  estoppel  respecting  insurance  companies.    Estop.,  ^g  1 28-130. 

validity  of  assignment,  as  absolute  transfer,  of  life  insurance  policy  as  security  for  loan, 

not  considered.    Ev.,  g  8648. 
law  as  to  burden  of  proof  respecting  insanity  and  filicide.    Ev.,  gg  ?894'2899. 
marine,  law  as  to  burden  of  proof  in  questions  of.    Ev.,  ^§  3056-3063. 
pleading  and  proof  in  action  on  policy.    Ev.,  g  3213. 

INTENT. 

when  evidence  of  similar  fraudulent  acts  admissible  to  show.    Ev.,  §g  29,  88* 
in  civil  cases,  presumptions  as  ta    Ev.,  §^  1698-1699. 

INTEREST. 

begins  to  run  from  time  the  debt  is  due.    Ev.,  g  2011, 

on  overdue  account,  where  no  law  fixes  rate.    Ev.,  g  2018. 
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INTERESTED  WITNESS. 

as  ground  of  disqualification.    £v.,  §g  3694-S714. 

decisions  in  numerous  particular  cases  on  same  subject.    Et.,  §§  8715-8788. 

INTERLINEATIONS. 

in  instruments,  pl-esumptions  as  to.    Ev.,  g§  1527-1530. 

INTERNAL  REVENUE  LAWS. 

effect  in  evidence  of  declarations  in  matters  of  forfeiture.    Ev.,  §§  1876,  1877. 

INTERPRETATION  AND  CONSTRUCTION.     See   Contracts;  Construction  of  StattUes; 
Definitions;  Words  and  Phrases. 

INTERPRETERS. 

group  of  decisions  respecting.    Ev.,  §§  458-455. 

INTRODUCTION  OF  EVIDENCE.    Ev.,  §§  67,  8378-3480. 
general  rules  of.    Ev..  §  57. 
in  general.    Ev.,  gj^  3378-3420. 
evidence  not  relevant  when  offered,  admissible  if  counsel  offers  to  connect  it  l^  sabse- 

quent  proof.    Ev.,  §§  3378,  3880-3885. 
examination  of  adverse  party.    Ev.,  ^  3422,  8424,  8425. 
examination  of  witnesses.    Ev.,  g§  3426-3432. 

leading  questions.    Ev.,  g§  3433-3438. 

miscellaneous  matters  of  practice.    Ev.,  §§  3439-3453. 
CTOSs-examination.    Ev.,  g^  3453-3467. 

INVOICES.    See  Bills  of  Lading. 

generally,  group  of  decisions  respecting.    Ev.,  §^  541-550. 

question  of  admissibility  of  copy  of  footing  of,  where  original  destroyed.    Ev.,  §  2588. 

presumed  to  go  with  assignment ;  secondary  evidence,  when  admissible.    Ev.,  §  64. 

IOWA. 

effect,  in  matter  of  estoppel,  of  recital  in  bonds  of  an  independent  aohool  district. 
Estop.,  §  86. 

J. 

JAMAICA. 

authentication  of  copies  of  proceedings  of  Tice-admiralty  court  of.    Ev.,  §  2798. 

JIMENO'S  INDEX. 

character  of,  as  evidence.    Ev.,  §  371. 

JOURNALS,  LEGISLATIVE. 

decisions  respecting  authentication,  etc.,  of.    Ev.,  §§  1018,  1014. 

JUDGES. 

rulings  of  district  judges  holding  circuit  court,  not  reviewable  by  circuit  judge  or  joB- 
tice.    Ev.,  §  iSeOI. 

JUDGMENTS,    See  Foreign;  Records;  Secondary  Evidence, 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  matter  of.    Ev.,  §g  858,  S59l 
presumptions  as  to.    Ev.»  ^§  1552-1573. 

decisions  of  court  with  jurisdiction  cannot  be  collaterally  impeached.    Ev.,  g  2(^. 
rulings  of  district  judge  holding  circuit  court,  not  reviewable  by  circuit  judge  or  justice. 

Ev.,  §  2601. 
state,  for  use  in  another,  prescribed  forms  of  authentication  of.    Ev.,  §g  2586,  SMS- 

2811. 
should  show  writ,  or  record  of  facts  dispensing  with  writ.    Ev.,  §§  2589,  2618. 
in  ejectment,  binds  only  parties  and  privies.    Ev.,  §  282 B. 

when jnnma  facie  evidence  of  title  and  possession.    Ev.,  §  2623. 
former,  put  in  evidence  and  supported  by  parol  evidence,  rebuttiU:>le.    Ev.,  §§  2600, 26M. 
supported  by  parol  evidence  being  submitted  to  jury,  merits  also  should  be  tried.     £v.« 

J  2642. 
effect  of,  in  evidence;  miscellaneous  cases.    Ev.,  g§  2717-2756. 
variance  in  matters  respecting.    Ev.,  g  8284. 
error  in  name,  as  stated  in  judgment,  ijnmaterial.    Ev.,  §  8488. 

JUDGMENT,  FORMER.    See  Res  Acfjudicata. 

JUDGMENTS  OF  SISTER  STATES.    See  Foreign. 

JUDICIAL  NOTICE. 

of  circumstances  surrounding  and  controlling  secession  conventions.    Estop.,  §  1&, 

general  subject  of.    Ev.,  g§  2276-2354. 

by  United  States  courts,  as  to  laws  of  the  several  states.    Ev.,  §  2614b. 

JUDICIAL  RECORDS.    See  Records. 

general  subject  of.    Ev.,  g§  2584r-2804. 
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JUDICIAL  SALES. 

parol  testimonj  respecting,  when  reccirable.    Et.,  §§  1045,  1075» 

JURISDICTION.    See  State  Laws;  Judgments, 

of  supreme  court  of  the  United  States,  in  writ  of  error  to  supreme  court  of  a  state. 

Estop.,  §  14. 
determination  of  competency  of  witness  in  federal  court.    Ev.,  §  86. 
what  constitutes.    Ev.,  ^  802. 

when  attached,  every  intendment  is  in  favor  of  validity  of  proceedings.    Ev.,  §  802. 
presumptions  as  to.    Ev.,  ^.^  1553-1573. 

necessary,  to  give  effect  to  judgements  and  orders  of  court.    Ev.,  g  S0S9. 
of  courts,  judicial  notice  of.    Ev..  i^§  237&-2280. 
of  United  States  circuit  court,  in  action  against  sheriff  for  escape.    Ev.,  §  2616. 

JURY.    See  Question  of  Law  or  Fact;  Witnesses, 

the  sole  judges  of  sufficiency  of  evidence.    Ev.,  ^'§  1891,  1995. 

after  juror  sworn,  no  exception  allowed  because  inhabitant  of  another  county.    Er., 

what  constitutes  such  bias  as  will  render  juror  incompetent.    Ev.,  §  2003* 
deliberations,  etc.,  not  admissible  evidence  of  issues  on  finding.    Ev.,  g  26ll« 
testimony  of  juror  in  regard  to  verdict  given.    Ev.,  g  2048. 


K. 

KANSAa 

Johnson  county  estopped  from  setting  up  invalidity  of  Issue  of  bonds  to  St  Louis,  Law^ 
renoe  ft  Denver  R.  Co.    Estop.,  g  00. 

KENTUCKY. 

when  survey  presumed  to  be  recorded.    Ev.,  g  1627. 

county  courts  no  supervising  power  in  matter  of  taking  acknowledgments.    Ev.,  §  2030* 
ri^ht  of  feme  eovertto  convey  estate ;  act  of  1706.  section  4.    Ev.,  ^g  20i7,  20:!S. 
evidence  of  one  subscribing  witness  may  be  sufficient  to  prove  will  disposing  of  lands. 
Ev.,  g  2228. 

KNOWLEDGE,  GUILTY. 

when  evidence  of  similar  fraudulent  acts  admissible  to  show.    Ev.,  g  88* 


L. 

LACHES. 

delay  in  collecting  debt  to  government  does  not  release  debtor's  saieties.    Ev.,  g  2827* 
not  attributable  to  the  United  States.    Ev. ,  g  282  7. 

LAND  GRANTS.    See  Grants;  Spanish  Grants, 

LANDLORD  AND  TENANT.    See  Conveyances;  Deeds;  Real  Property. 
action  for  breach  of  agreement  to  lease.    Ev.,  ^  780. 
group  of  decisions  as  to  evidence  in  matter  of  leases,  etc    Ev.,  §§  2432-2446. 

LANDS,  PUBLIC.  See  Land  Titles,  Ev.,  ^^  235;>-2500:  Grants;  Mexico;  Spanish  OrartUg 
Surveys;  Boundaries;  Conveyances;  Deeds;  Description;  Real  Property, 

group  of  decisions  respecting  authentication,  etc.,  of  land  titles,  deeds  and  surveys.  Et.« 
gg  1015-1030. 

presumptions  respecting  lapse  of  time,  as  regards  land  titles.    Ev.,  ^g  1626-1644. 

presumptions  respecting  patents,  and  title  papers  generally.    Ev.,  gg  1661-1685. 

interfermg  patents ;  prior  possession.    Ev.,  ^  2028. 

group  of  decisions  respecting  secondary  evidence  of  patents.    Ev.,  §g  000-006. 

group  of  decisions  as  to  evidence  in  matter  of  patents  to  land.    Ev.,  ^  2888-2804. 

LAND  TITLES.    See  Authentication;  Conveyances;  Deeds;  Grants;  Landlord  and  Tenant; 

Mortgages  and  Deeds  of  Trust;  Real  Property;  Surveys;  Boundaries;  Description; 

Mexico;  Spanish  Grants, 
general  subject  of  evidence  in  matters  of.    Ev.,  g.^  2355-2500. 
groups  of  decisions  as  to  evidence  in  matters  of  land  titles  in  generaL    Ev.,  §§  2855-fi864» 

2482-2446. 

LAPSE  OF  TIME. 

presumptions,  generally,  respecting.    Ev.,  ^9  1611-1890^ 
in  respect  of  land  titles.    Ev.,  g.:^  1620-1644. 
in  respect  of  payment.    Ev.,  g^  1645*1660. 

LAW  AND  FACT.    See  Question  of  Law  or  Faet. 

LAWa    BeeMiiMte;  CknuMutitmai  Law;  Foretffii. 
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LEASES.    See  Landlord  and  Tenant. 

LEDGER.    See  Books. 

LEGISLATIVE  JOURNALS. 

decisions  respecting  authentication,  etc,  of.    Ev.,  g§  1013,  1014 

LEGITIMACY. 

presumptions  of.    Ev.,  g§  1510-1513. 

effect,  in  evidence,  of  declarations  in  questions  of.    Ev.,  §§  1844-1850* 

LETTERS.    See  Production  on  Notice. 

of  traders,  in  proof  of  market  value.    Ev.,  g  8. 

when  evidence  to  show  value  of  merchandise  in  foreign  country.    Ev.,  §  41. 

correspondence  in  commercial  case,  when  admissible.    Ev.,  §§  16,  65. 

inadmissible  as  part  of  res  gestae,  when  admissibility  depends  upon  date  on  letter  itself. 
Ev.,  §  84. 

group  of  decisions  respecting  admissifoilitj,  etc.,  of.    Ev.,  ^  380-361. 

official,  generally ;  group  of  decisions  respecting.    Ev.,  ^§  382-386. 

in  defendants  handwriting,  admissibility  of.    Ev.,  §  787. 

group  of  decisions  respecting  secondary  evidence  of.     Ev.,  §§  022-033. 

presumptions  respecting.    Ev.,  §^  1705-1709. 

to  third  person,  attached  to  deposition,  but  not  sworn  to  therein.    Ev.,  §§  1990,  S004. 

not  Produced  nor  non-production  accounted  for ;  deposition  proving  contents,  inadmisBi- 
ble.    Ev.,  S  2005. 

unauthenticated,  from  war  department  to  principal  on  bond,  inadmissible  against  sore- 
ties.    Ev.,  ^^  1991,  2008. 

LIBEL  AND  SLANDER. 

group  of  decisions  respecting.    Ev.,  §§  645-650. 

LICENSE. 

decisions  respecting  secondary  evidence  of.    Ev.,  §§  934,  935. 

LIMITATIONS. 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  matter  of.    Ev.,  §§  846, 

247. 
adverse  possession,  actual  and  constructive.    Ev.,  g  2023. 
pleading  and  proof  in  question  of.    Ev.,  §.^  8199,  3200. 
group  of  decisions  as  to  evidence  in  matters  of,  with  reference  to  land  titles.    Ev., 

8.^  2424-2431. 
use  of  land  by  railroad  company  for  years,  without  objection.    Estop.,  §  3. 
plea  of  statute,  when  adjudged  by  supreme  court  not  valid  defense,  does  not  estop 

from  such  plea  on  second  trial  after  intervention  of  bar.    Estop.,  ^  182. 
statute  does  not  apply,  in  court  of  claims,  upon  claim  substantially  a  defense  against 

possible  demand  of  United  States.    Ev.,  §  8640* 

LOG-BOOK. 

effect  of  entries  in,  in  evidence.    Ev.,  §§  2655-2566. 

LOST  INSTRUMENTS.    See  Secondary  Evidence. 

'  group  of  decisions  respecting  secondary  evidence  of.    Ev.,  §§  830-848* 
record  of  judgment  destroyed.    Ev.,  g^  773,  800* 

LOUISIANA. 

evidence  of  dishonor  of  Kentucky  bill  of  exchange,  payable  at  New  Orleans.    Ev.,  §  £82. 

secondary  evidence  of  instrument,  under  the  civil  law.    Ev.,  §  988. 

evidence  of  protests  of  bills  and  notices  given.    Ev.,  §  089. 

act  of,  incorporating  Louisiana  State  Lottery  Company,  how  proved  in  federal  coort 
Ev.,  §  1010. 

secondary  evidence  of  letters  testamentary.    Ev.,  §  1023. 

secondar^r  evidence  of  conveyance  of  Texas  land,  made  in  Louisiana'in  1836.  Ev.,  §  1029. 

construction  of  statute  of  1858,  as  to  reception  of  parol  evidence  to  prove  acknowledg- 
ment or  promise  of  decedent.    Ev.,  §  1180. 

parol  evidence  in  demonstration  of  intention  of  testator.    Ev.,  g  1368. 

presumptions  of  Civil  Code  as  to  survivorsliip,  when  not  applicable.    Ev.,  §  1500. 

presumption  of  abandonment,  in  case  of  concession  by  governor  in  1799.    Ev.,  g  1643. 

presumption  as  to  residence  of  subsci-ibing  witnesses  to  foreign  contract.    Ev.,  §  2226. 

effect,  in  evidence,  as  to  marriage,  of  records  of  Cathedral  church.    Ev.,  §  2689. 

admissibility  of  sworn  copy  of  records  of  prosecution  for  bigamy,  in  ecclesiastical  court, 
in  1802.     Ev.,  g2778. 

effect,  in  evidence,  of  adjudication  of  Spanish  tribunal,  between  cession  and  Spanish 
possession.    Ev. ,  §  2779. 

judicial  notice  and  exposition  of  Spanish  laws,  by  federal  courts.    Ev., §2300. 

judicial  notice  of  situation  of  New  Orleans,  as  to  ebb  and  flow  of  tide,    Ev.,  §  2333. 
>    ^oup  ^  decisions  as  to  evidence  in  matter  of  Spanish  and  Mexican  titlies.    Ev.,  gg  3805- 
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M. 

MAINK 

statute  of,  admitting  parties  as  witnesses,  not  applicable  in  admiralty.    Ev.,  S  701. 
negotiable  security  taken  for  debt  is  prima  facie  absolute  payment.    Ev.,  §  1711. 

MALICE. 

malicious  holding  to  bail,  pleading  and  proof  in  question  of.    £v.,  §  8dl6t» 

MALXCIOTJS  PROSECUTION. 

group  of  decisions  respecting.    £v.,  £§  651-64. 
matter  of  variance  in  questions  of.    £v.,  g  8289. 

MAPS.    See  Boundaries:  Surveys, 

MARITIME  LAW.    See  Admiralty;  Collision, 

when  parol  evidence  admissible  to  prove  shipping  articles  illeeal.    Ev.,  §  180S> 
when  parol  evidence  admissible  to  affect  shipping  articles.    Ev.,  §§  1S22--24. 
bottomry  bond,  law  as  to  burden  of  proof  in  question  of.    Ev.,  ^  8052--54. 
embargo  bond,  law  as  to  burden  of  proof  in  matters  respecting.    Er.,  g  3055. 
master  and  mariners,  competency  of,  as  witnesses.    Ev.,  ^^  3861-01. 
salvage,  competency  of  salvors  as  witnesses.    Ev.,  ^g  8827*82. 
seamen^s  wages,  parol  evidence  of  contract  concerning.    Ev.,  J§  1047,  1081. 

effect  of  wrongful  discharge  of  seaman  in  foreign  port.    Ev.,  ^  1047,  1082. 

oral  evidence  inadmissible  to  alter  shipping  articles  in  favor  of  owners.    Ev.» 
§^  1058,  1102. 

law  as  to  burden  of  proof  in  cases  of.    Ev.,  g§  2971--85. 
seaworthiness,  presumptions  as  to.    Ev.,  ^§  1734-36. 

law  as  to  the  burden  of  proof  in  questions  of.    Ev.,  ^  8056-68. 
ship's  papers,  general  group  of  decisions  respecting.    Ev.,  §g  674-07. 

eflfect  of,  in  evidence.    Ev.,  §§  2567-70. 

generally,  decisions  respecting.    Ev.,  gS  674-07. 
ship's  records,  effect  of,  in  evidence.    Ev.,  §j5  2571-78. 
shipping,  generally,  group  of  decisions  respecting.    Ev.,  %%  674r-07« 

MARKET  VALUE. 

letters  of  traders  in  proof  of.    Ev.,  g  8. 

of  merchandise  in  forei^  country,  when  letters  evidence  to  show.    Ev.,  %  4L 

generally,  group  of  decisions  respecting.    Ev.,  §g  717-81. 

MARRIAGE.    See  Divorce. 

provable  upon  writ  of  dower,  by  parol  evidence  of  cohabitation.    Ev.,  g  088w 
presumptions  as  to.    Ev.,  ^  1505-1509. 

effect  in  evidence  of  declarations  in  questions  of.    Ev.,  g§  1844-1850. 
proof  of  validity  of.    Ev.,  $;2000. 

MARRIED  WOMEN.    See  Husband  and  Wife:  Marriage;  Divorce. 

deed  of,  does  not  pass  her  interest  by  force  of  execution  and  delivery.    Ev.,  6  1894^ 

but  operates  only  by  virtue  of  acknowledgment  under  statute.    Ev.,  {$  l804« 
parol  evidence  of  privy  examination  and  acknowledgment  of  deed,  incompetent.    Ev.. 
^  2026. 

contracts  and  conveyances  of,  void  ab  initio  at  common  law.    Ev.,  §2026^ 
right  of  to  convey  estate  in  Virginia  and  Kentucky.    Ev.,  g§  2027, 802& 
law  of  estoppel  regarding.    Ev.,  §§  123-127. 

MARYLAND.    See  District  of  Columbia. 

what  portion  of  auditor's  report,  in  action  for  balance  of  aocoont,  may  be  read  to  jorr* 
Ev.,  S  801.  ' 

pamphlet  laws  of,  how  admissible  in  District  of  Columbia.    Ev.,  §  1011. 

secondary  evidence  of  recorded  deed.    Ev.,  §  1031. 

regularity  of  proceedings  under  act  of  descents,  1786,  chapter  45,  section  8,  must  be  shown 
by  claimant  of  title  thereunder.    Ev.,  ^  1586. 

presumption  as  to  report  of  auditor  statmg  account  under  ad  of  1785,  chapter  80,  sec- 
tion 12.    Ev.,  §  1603. 

effect,  in  evidence,  of  entries  in  lord  proprietors*  books.    Ev.,  §  1680. 

certified  copy  of  will  and  probate,  not  evidence  of  contents  of  will  aa  to  real  estate. 
Ev.,  §§  2596,  2630. 

exemplincation  of  record  from,  how  authenticated.    Ev.,  §  2759. 

authentication  of  copy  of  deed  from  records  of  Baltimore  court    Ev.,  §  2801. 

manumission  of  slaves  l>y  wilL    Ev..  §  2887. 

judicial  notice,  in  District  of  Columbia,  of  powers  of  notary  public  in  Maryland*  Ev., 
§  2318. 

construction  of  constitution  of,  as  to  religious  liberty.    Ev.,  {;§  8421,  8428. 

power  of  circuit  court  oi  District  of  Oohimhia  to  oraar  atteoomeot  for  witoMS  in  Vary 
land.    Ev.,§8060. 
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XASSACHUSETTS. 

evidence  under  general  iBBac,  in  case  for  oontinnance  of  noisanoe.    Et.,  S  259.    . 
parol  evidence  of  fabity  of  representation  as  to  credit,  etc.,  of  another.    jSv..  g  1838L 
negotiable  security  taken  for  aebt  is  prima  facie  absolute  payment.    Ev.,  §  1711. 

MASTER  AND  SERVANT.    See  Slaves. 

case  for  enticing  a  servant.    Ev.,  g§  655,  656. 

MATERIALITY  OF  EVIDENCE, 
in  general    Ev.,  g§  1-460. 

MEMORANDA. 

in  course  of  business.    Ev.,  $  9. 

in  course  of  lousiness,  respecting  matters  done  for  others,  admissible  after  death.    Ev., 

8  46. 
from  inventories  destroyed  by  fire,  when  admissible  in  evidence.    Ev.,  §  48. 


MEXICO.    See  Spanish  Grants;  Texas, 

Mexican  archives  public  documents,  whicb  court  may  consult.    Ev.,  g  370. 

"  testimonio,''  under  Spanish  Mexican  law.    Ev.,  S5§  772,  792-796. 

secondary  evidence  of  amendment,  by  government,  of  empresario  contract.    Ev.,  §  875. 

record  of  alcalde  grants  of  pueblo  lands  of  San  Francisco.    Ev.,  ^  907. 

certified  copies  of  Mexican  title  from  Texas  general  land  office.    Ev.,  §  1020. 

conclusiveness  of  admission  of  naturalization,  in  Mexican  grant.    Ev.,  g  1679. 

treaty  of  Guadalupe  Hidalgo;  provision  as  to  citizenship  in  ceded  territory.     Ev., 

gl836. 
proof,  in  California,  of  execution  of  Mexican  land  grant.    Ev.,  §§  2236,  2241. 
judicial  notice  of  Mexican  laws  formerly  in  force  in  Texas.    Ev.,  g  2301. 
judicial  notice  of  situation  of  Matamoras  and  depth  of  water  there.    Ev.,  ^  2334. 
group  of  decisions  as  to  evidence  in  matter  of  Mexican  titles.    E\*..  ^§  2395-2408. 
effect  of  erroneous  location  of  claim  by  the  government.    Estop.,  g  32. 

MICHIGAN. 

secondary  evidence  of  deed  to  Illinois  land,  executed  in  Michigan.    Ev.,  g  1032. 
secondaiy  evidence  of  conveyance  of  lands  within  Territory  or.    Ev..  g  1033. 
arrest  under  provision  of  Revised  Statutes  of  1846,  concerning  fraudulent  debtors.    Ev., 
g  2615. 

MINNESOTA. 

admissibility  of  deposition  9t  Norwegian  lawyer,  as  to  law  of  Norway.    Ev.,  g  2822. 

MINORS.    See  Infants. 

MINUTE  BOOKS. 

admissibility  of,  in  evidence.    Ev.,  gg  2580-82. 

MISNOMER.    Bee  Mistake. 

MISSISSIPPI. 

secondary  evidence  of  records  appertaining  to  land  ofiice.    Ev.,  g  1017. 
construction  of  statute  of  limitations  of  March  5,  1846,  as  to  effect  of  foreign  judg- 
ments.   Ev.,  g  2770. 

MISSOURI. 

records  by  county  school  commissioner,  admissibility  of,  in  evidence.    Ev..  g  880. 
secondary  evidence  of  entry  of  school  lands  under  acts  of  congress  of  1820  and  1823. 

Ev.,  g  899. 
official  survey  imder  confirmation  of  Spanish  land  titles,  not  contradictable  by  extrinsic 

evidence.    Ev.,  s5 1365. 
group  of  decisions  as  to  evidence  in  matter  of  Spanish  and  Mexican  titles.    Ev.,  g§  2895- 

2408. 
effect,  in  evidence,  of  Chouteau's  map  of  St.  Louis.    Ev.,  g  2087. 
case  of  a  will  made  in  Missouri  territory  held  not  receivable  in  evidence.    Ev.,  g  442. 
affirmative  defense  cannot  be  set  up  under  general  denial,  under  code.    Estop.,  g  19. 

general  denial  differs  in  thi.s  respect  from  the  general  issue.    Ibid. 
a  board  of  education  estopped  to  question  validity  of  its  incorporation.    Estop.,  g  95. 

MISTAKE. 

of  law,  no  defense  to  information  for  forfeiture.    Ev.,  g  83. 

a  rule  as  to.    Ev.,go2. 

burden  of  proof  with  regard  to.    Ev.,  g§  2914-2917. 

error  in  statement  of  name  in  judgment,  when  material.    Ev.,  g  8488* 

in  name,  in  deposition.    Ev.,  g§  4319,  4820. 

MONEY  COUNTS. 

pleadings  and  evidence  in  questions  of.    Ev.,  g5  3217-8222. 

MORTGAGES   AND  DEEDS   OF  TRUST.    See  Equity;  Practice  in  Equity;  TrusU  and 
Trustees:  Conveyances;  Deeds, 
when  parol  evidence  admissible  to  prove  a  deed  a  mortgage.    Ev.,  §§  1282-190L 

MITNIdlPAL  CORPORATIONS.    See  Corporations,  Municipal. 
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N. 

NAME.    SeBliUtake. 

NASSAU. 

judicial  notice  as  to  blockading  trade  of.    Ev.,  g§  9841,  2843. 

group  of  decisionfl  respecting  aeoondary  eridenoe  of«    £y.,  gg  INnf-MOl 

NATIONAL  BANKS.    See  Banks  and  Banking. 

NATURALIZATION.    8ee  CUizenBhip. 

NEGATIVE  EVIDENCK 

group  of  decisions  respecting,    £v.,  §g  191^-198. 

NEGLIOia^CE.    See  Carriers, 

in  failing  to  produce  originals  of  papers.    Et.,  §§  781»  822. 
law  as  to  burden  of  proof  in  actions  based  upon.    Ev.,  §§  8045-808L' 
pleading  and  evidence  in  questions  of.    Ev.,  gg  8228-8227. . 
matter  of  variance  in  questions  of.    Ev.,  g  dSNJO. 

NEGOTIABLE  PAPER.    See  BiUg  and  Notes;  BiUs  of  Exchange. 

NEW  JERSEY.  . 

married  woman  purchasing  shares  of  stock  in  national  bank,  estopped  from  disputing 

her  statutory  liability.    Estop.,  g  12a 
requirements  of  certification  of  copy  of  township  election  retuxn.    Ev.,  %  4M. 

NEW  TRIAL. 

not  granted  on  ground  of  introduction  of  evidence  not  objected  to.    Ev.,  g  8881* 

NEW  YORK. 

proof  of  execution  of  unsealed  instruments,  without  producing  or  aiooonnting  for  sob* 
scribing  witneu.    Ev.,  g  228S. 

NIL  DEBET. 

pleading  and  proof  in  questions  of.    Ev.,  gg  8192-98. 

NON  EST  FACTUM. 

pleading  and  proof  in  questions  of.    Ev.,  gg  8180-88. 

NON-PRODUCTION  OP  EVIDENCE. 

presumptions  as  ta    Ev.,  gg  1487-74. 

NONSUft. 

cannot  be  ordered  against  consent  of  plaintiff.    Ev.,  g  28. 

as  to  one  of  several  defendants  at  common  law,  irreq^ular.    Ev.,  g  27* 

NORTH  CAROLINA. 

certified  copy  of  registered  copy  of  deed,  not  receivable  in  evidence.    Ev.,  8 1069. 
presumption  arising  as  to  meaning  of  "  dollars,'^  in  contract  made  during  tne  rebellion^ 
from  ordinance  of  October,  1885,  and  act  of  1888.    Ev.,  g  1191. 

NORWAY. 

admissibility,  in  Minnesota,  of  deposition  of  lawyer  of ,  as  to  Norwegian  law.    Sv.. 
g2822. 

NOTARY.    See  Depositions;  Protest 

deceased,  enbies  in  book  of.    Ev.,  ^  10,  42. 

judicial  notice  of  notarial  seals.    Ev.,  gg  2814-17. 

not  remembering  demand  made,  may  refer  to  his  book.    Ev.,  g  2978. 

NOTES.    See  BilU  and  Notes. 

NOTICE.    See  Depositions:  Secondary  Evidence;  Production  on  Notice. 
to  adverse  party,  to  produce  original  of  paper.    Ev.,  gg  780,  784.. 

when  such  notice  unnecessary.    Ev.,  g§  789,  785. 
group  of  decisions  respecting  secondary  evidence  of.    Ev.,  gg  952-54. 
special  motions  in  equity  re<|uire  notice  to  opposite  party.    Ev.,  g  44>58. 
in  patent  cases,  where  defense  is  that  patentee  not  first  inventor.    Ev.,  ^  8478|  84M» 
to  take  depositions,  when  good.    Ev.,  ^  8482,  8484. 
production  on  notice.    Ev.,  §§  8529-8562. 

NOTICE,  JUDICIAL.    See  Judicial  Notice. 

NOTORIETY. 

effect  of,  in  evidence,  miscellaneous  dedBions  respecting.    Ev.,  gg  2070-2089. 

NUL  TIEL  RECORD. 

evidence  and  proof  in  question  of.    Ev.,  g  3229. 
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OBJECTIONS  TO  EVIDENCE.    See  §§  8840-88T7.    See  Exdusion  of  Evidence. 

OBTAINING  EVIDENCE  ILLEGALLY.  ' 

deoisionB  reBpecting.    Ev.,  g§  187-189. 

OFFICERS. 

group  of  decisions  respecting  official  acts,  generally.  Ev.,  ^  492-501. 
official  duties  of,  not  provable  by  testimony  of  successor.  Ev.,  §  671. 
a^on  by  United  States  against,  generally,  group  of  decisions  respecting.    Ev.,  §§  732- 

785. 
rule  of  presumption  as  to  acts  of.    Ev.,  §  808. 

public,  group  oi  decisions  respecting  secondary  evidence  as  to.    Ev.,  §§  955-57. 
when  parol  evidence  as  to  official  capacity,  etc.,  admissible.    Ev.,  gg  1843-^7. 
presumptions  as  to  acts  of.    Ev.,  §§  1574^1610. 
Dooks  and  papers  of,  effect  of,  in  evidence.    Ev.,  §g  2552-54. 
impeachment  of  certifleate  of,  by  evidence  respecting  forgery  of  similar  papers.    Ev., 

§268i. 
disbursing,  necessary  authentication  of  accounts  of.    Ev.,  §  2881. 
burden  of  proof  as  to  official  bonds.    Ev.,  §§  2918-19. 
pleadings  and  evidence  in  matter  of  resignation  of  office.    Ev.,  §  8210.. 

OFFICIAL  BONDS.    See  Bonds,  Offlcial. 

OFFICIAL  CERTIFICATES.    See  Avthentication. 

group  of  decisions  respecting  secondary  evidence  of.    Ev.,  ^  861-M. 

OFFICIAL  LETTERS.    See  Letters. 

omo. 

copy  of  letter  of  instructions  from  state  auditor  to  county  auditor.    Ev.,  §  1005. 

parol  evidence  of  regularity  of  tax  proceedings  to  support  tax  title,  under  act  of  March 
14,  1881.     Ev.,  §  1848. 

presumption  of  formality  of  examination  under  act  of  May  8,  1818,  as  to  acknowledg- 
ment of  feme  covert,    Ev.,  §  1592. 

presumption  in  favor  of  acts  of  officer  under  act  of  March  14,  1881,  as  to  tax  proceed- 
ings.    Ev.,  §  1600. 

OPINION  AND  EXPERT  EVIDENCE.    See  Ev.,  §§  2090-2157. 

OPINIONS.    See  Ev.,gS  2182-57. 

as  to  course  of  trade  on  a  stated  subject,  inadmissible.    Ev.,  g  1897. 
as  to  hand^Titiug,  when  admissible.    Ev.,  §g  2184,  2185,  2187-2190. 

ORAL  EVIDENCE.    See  Parol  Evidence;  Secondary  Evidence. 

ORDER  OF  COURT.    See  Judgments;  Practice. 

ORDER  OF  PROOF.  • 

group  of  decisions  respecting.    Ev.,  g§  8889-8899. 

OREGON. 

pilot  license,  when  evidence  of  qualification,  etc.,  of  pilot.    Ev.,  §  497. 
evidence  of  examination  and  licensing  of  pilot.    Ev.,  §  934. 

effect  of  admission  in  <^9icially  recognized  map  of  the  city  of  Portland.    Ev.,  §  1792. 
rule  of  evidence  as  to  defendant  in  ejectment.    Ev.,  §  82i05. 

judicial  notice,  by  federal  courts,  of  volitical  history,  condition  of  early  land  titles, 
etatvs  as  judicial  and  representative  oistrict  of  United  States,  and  geogr^hical  sitaa- 
tion,  divisions,  etc.    Ev.,  g^  2327,  2328,  2330,  2331. 

P. 

PAPERS.    See  Instruments  in  Writing;  Production  on  Notice;  Ship's  Papers. 

required  by  law  or  duty  to  be  kept,  effect  of,  in  evidence ;  general  subject  of.  Ev., 
§§2550-2558. 

PARDONS. 

judicial  notice  as  to.    Ev.,  §§  2304,  2305,  2310. 

PAROL  EVIDENCE.    See  Secondary  Evidence;  Words  and  Phrases. 

conversations  relative  to  papers  other  than  that  sued  on.    Ev.,  §71. 

results  of  voluminous  facts,  or  of  examination  of  many  books  and  papers,  provable  by. 

Ev.,  §§783.  828. 
of  contents  of  lost  contract.    Ev.,  gg  778,  811-814. 
not  admissible  to  charge  responsibility  on  party  whose  name  nowhere  appears.    Ev., 

§1065. 
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PAROL  EVIDENCE— continued. 

to  affect  written  instruments.    Ev.,  §§  1040-1890. 

admissible  to  explain  latent  but  not  patent  ambiguity*    Ev.,  §§  1040)  1059,  106lt 

to  apply  a  writton  instrument  to  its  subiect-mattor.    Ev»,  ^  1040,  1060. 

as  to  undisclosed  principals  in  case  oi  bill  of  exchange  signed  by  drawer  as  "  agent.*' 

Ev.,  |§  1041,  1064-1060. 
where  face  of  negotiable  paper  creates  doubt  to  whom  credit  Vas  given.    Evt,  §$  1041, 

1066. 
to  show  that  note  given  to  cashier  of  bank  was  given  for  benefit  of  the  bank.    Ev., 
§S  1042,  106S,  1069. 
such  evidence  has  no  tendency  to  contradict  the  instrument.    Ev.,  ^§  1042,  1069. 
of  time  when  title  should  be  vested,  when  note  gi^en.    Ev.,  §§  1048,  lOlO^  1071. 
that  admission  was  made  to  avoid  litigation.    Ev.^  g§  1044,  1078. 
written  offers  of  compromise  explainable  by.    Ev.,  g^  1044,  1074. 
receivable,  not  to  contradict,  but  to  explain  and  confirm,  sheriff*s  levy  and  deedi    £2v., 

^  1046, 1075. 
incase  of  unc^iainty  in  description  in  a  deed.    Ev.,  §§  1046,  1076, 1077. 
to  vary  written  contracts.    Ev.,  §§  1047,  1078^1080. 

case  in  point;  seamen's  wages.    Ev.,  ^§  1047,  1081. 
when  admissible  to  supplement  unilateral  written  contracti    Cases  cited.    Ev.,  §§  1048, 

1084. 
admissible,  where  written  contract  expresses  no  conbidetatiout    Ev.,  §§  1048,  108St 
of  a  custom,  to  explain  written  contract.    Evi,  §§  1050-1052,  1090,  1092. 
when  admissible  to  prove  time  of  payment  on  written  contract.    Cases  cited.    Ev., 

§g  1049, 1086, 1087. 
of  general  understanding  of  parties,  cannot  control  construction  of  written  contiracts. 

ESt.,  §§  1058,  1094. 
oral  agreement  as  to  place  of  payment  of  noteSi    Ev.,  §§  1054^  1096. 
of  oral  agreement  as  to  bill  or  note  at  time  of  drawing.    Ev.,  §§  1055,  1097. 
to  prove  agreement  by  payee  of  bill  of  exchange,  to  delay  presentation  for  acceptance. 

Ev.,  §§  1056,  1098. 
as  to  contemporaneous  agreement,  where  whole  contract  is  presumed  to  be  writton. 

Ev.,  §8  1057,  1099. 
contracts  not  required  by  law  to  be  in  writing,  provable  by.    Ev.,  g  1100. 
oral  guaranty,  contemporaneous  with  written  agreementi  inadmissible  to  vary.    Ev., 

§§1057,1101. 
not  admissible  to  alter  shipping  articles  in  favor  of  owners.    Ev.,  §§  1058,  1102. 
to  affect  written  instruments,  generally.    Ev.,  g§  1108-1110. 
as  to  conversations  affecting  written  instruments.     Ev.,  §§  1111-1113. 
illustration  of  inadmissibihty  of^  to  vary  or  contradict  written  instruments.     Ev., 
^  1114-1122. 
or  to  Umit.    Ev.,  g§  1128-1182. 
or  enlarge.    Ev.,  §§  1138-1185. 
or  explmn.    Ev.,  g§  1186-1154. 
by  proof  of  prior  conversations,  declarations,  agreements,  eta    Ev.j  §§  1155-1168. 

or  of  contemporaneous  agreements.    Ev.,  §g  1159-1179* 
in  miscellaneous  cases.    Ev.,  §^  1180,  1181. 
to  explain  terms.    Ev.,  §§  1182-1191. 
as  to  usage  and  custom.    Ev.,  §§  1192^1215. 
limitations  of  the  general  rule.    Ev.,  ^  1216-88. 

miscellaneous  cases  in  which  parol  evidence  was  admissible*    Ev.,  §§  1289-60. 
admissibility  of,  as  to  uncertain  and  ambiguous  contracts.    Ev.,  g§  1251-584 
as  to  date  of  instrument.     Ev.,  §^  1259-60. 
in  proof  of  surrounding  circumstances.    Ev.,  §§  1261-78* 
as  to  contracts  by  agents.    Ev.,  g§  1279-81. 
to  show  the  consideration.    Ev.,  g^  1282-91. 
to  prove  a  deed  a  mortgage.    Ev.,  gi5 1292-1804. 
that  shipping  articles  were  illegal.    Ev.,  g  1805. 
as  to  contract  of  insurance.     Ev.,  gg  1306-1809. 
facts  and  circumstances  in  aid  of  an  agreement.    Ev.,  §§  1810-21* 
suits  bv  seamen  for  wages.     Ev.,  g§  1323-24. 
bills  of  lading*    Ev. ,  §^  1325-34. 
statute  of  frauds.    Ev.,  ^$^5  1385-38. 
contracts  by  partnere.     Ev.,  gg  1339-40. 
forged  papers.     Ev.,  §  1341. 
erasures.     Ev.,  g  1342. 

in  miscellaneous  cases ;  records;  official  capacity «  eto^    Ev.,  §§  1848-67* 
in  reference  to  wills.    Ev.,  §§  1868-71. 
receipts.    Ev.,  §§  1872-90. 
incompetent  to  prove  feme  coverfs  examination  and  acknowledgment  of  deed.    £v., 

g2026. 

as  to  practice,  eto.,  in  Spanish  grant  of  land  titles*    Ev.,  §§  2598,  2682. 

rebuttal  of  proof  of  former  judgment  supported  by  parol  evidence.    Ev.,  §§  2600,  26899 

2640. 

judgment  supported  by  being  submitted  to  jury,  merits  also  should  be  tried.    Ev., 

§2642. 
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PARTICULAR  CASES.    See  Evidence,  §§  461-788. 

PARTIES  TO  ACTIONS.    See  Witnesses, 

previous  declarations  of,  when  admissible  as  part  of  res  gestcB,    Ev.,  §  20. 
receiver  of  national  bank  may  sue  as  receiver  or  in  name  of  bank.    Ev.,  §  09. 
litigation  as  to  land,  res  inter  alios  acta,  as  respects  claimant  not  becoming  a  party. 

Ev.,  §  7W. 
effect,  in  evidence,  of  declarations  by  parties  to  actions.    Ev.,  ^  1878-1885. 
depositions  in  one  suit  cannot  be  read  m  another,  unless  parties  identical.     Ev.,  gj  1M6, 
2042. 
general  principles  of  law  on  this  subject.    Ev.,  ^  2044. 
Terdlct,  in  another  suit,  without  judgment,  not  evidence  between  same  parties.    Ev., 

^  2595,  2629. 
what  necessary  to  show  conclusiveness  of  former  judgment  between.    Ev.,  §  2647. 
mode  of  examination  of  party  as  witness.    Ev.,  §g  8422,  8425. 
compellable  to  testify.    Ev.,  g§  3601,  8620,  3621. 
competency ;  compellability  of,  to  act  as  witness.    Ev.,  §g  8606,  8607. 
case  where  defendant  was  examined  as  witness,  where,  after  plaintifit  had  given  depovition, 

he  had  died.    Ev.,  g  8622. 
unsuitable  case  to  relax  rule  excluding  parties'  testimony  against  deceased  opposite 

party.    Ev.,  i^  8625. 
case  where  question  arose  as  to  who  was  "  opfXMite  party."    Ev.,  §  8626. 
group  of  decisions  respecting  interest,  as  affecting  competency  as  witness.    Ev.,  §§  8694- 
8714. 
decisions  in  numerous  particular  cases  on  same  subject.    Ev.,  §§  8715-8788. 
competency,  as  witnesses,  of  joint  defendants.    Ev.,  §§  89^,  8029. 

PARTNERSmP. 

estoppel  in  matters  of.    Estop.,  §§  138,  184. 

statement  of  circumstances  under  which  held  that  no  partnershin  existed.    Ev.,  §  8616* 

partnership  liable  for  false  representations  of  one  partner.    Ev.,  §  81. 

generally,  group  of  decisions  respecting.    Ev.,  §g  597-600.   - 

when  (MLroleviaence  admissible  respecting  contracts  by  partner.    Ev.,  §g  1339,  1840. 

effect,  in  evidence,  of  declarations  ov  partners.    Ev.,  ^  1886-1897. 

communications  to  head  clerk  of,  when  not  privileged.    Ev.,  g  2274. 

when  letters  from  partner  to  copartner  are  privileged  communications.    Ev.,  g  2275. 

PART  OWNERS. 

competency  of,  as  witnesses.    Ev.,  §§  8889,  8840. 

PATENTS  FOR  INVENTIONS. 

group  of  decisions  upon  the  law  of  estoppel  as  affecting  questions  of  patent-riRhts. 
Estop.,  §§  171^184. 

Sractice  as  to  notice  of  defense  of  non-priority  of  invention.    Ev.,  S  8489. 
edsions  as  to  competencv  of  witnesses  in  patent  suits.    Ev.,  g^  3821-3826. 
effect,  in  evidence,  of  declarations  of  patentee.    Ev.,  §;§  1906-1908. 
law  as  to  burden  of  proof  in  questions  of.    Ev.,  gg  3079-3076. 
evidence  and  proof  in  matters  regarding.    Ev.,  ^  8231-3284. 
variance  in  questions  of.    Ev. ,  §  83 12. 
judicial  notice  in  matters  of.    Ev.,  ^  2811-2818. 

pleadings  and  notices  necessary  to  disprove  priority  of  invention.    Ev.,  §  8478* 
measure  of  damages  in  suit  for  infringement.    Ev.,  g  8479. 

PATENTS  TO  LAND.    See  Lands,  Public. 

PAYMENT. 

oral  agreement  as  to  place  of  payment  of  note.    Ev.,  §g  1054,  1096. 

when  a  condition  precedent  of  vesting  of  title.    Ev.,  ^  1048,  1071. 

When  time  of  not  specified  in  written  contract,  parol  evidence  admissible  to  pcore. 

Cases  cited.    Ev.,  §§  1049,  1086-87. 
when  no  time  stipulated,  unavoidable  delay  does  not  avoid  contract.    Ev.,  $  1088. 
presumptions  respecting  lapse  of  time,  as  regards  payment.    Ev.,  g§  1645-60. 
pleading  and  proof  in  questions  of.     Ev.,  ^§  3180-86,  3197-98. 

common  law  doctrine  of  appropriation  of  mdefinite  payments,  borrowed  from  Roman 
law.    Ev.,  $5  4048. 
doctrine  of  Roman  law  turns  on  intention  of  debtor.    Ev.,  g  4049. 
when  creditor  may  elect  to  what  debt  to  appropriate  payment.    Ev.,  g  4050. 
rule  as  to  payments  on  account.    Ev.,  §  40ol. 

PEDIGREE.    See  Declarations. 

declaratipns  as  to,  made  post  litem  motam,  admissible.    Authorities  reviewed.    £v., 
§§  2032,  2036,  204^  2255. 
inadmissible.    Authorities  reviewed.    Ev.,  g§  1997,  2082-S086,  204o,  226&. 
query  upon  same  subject.    Ev.,  g  2048. 
import  of  the  expression  **  la  notoriite  puNique*^  in  deposition  concerning.      £v., 

g$  1999,  2047. 
declarations  as  to,  made  ante  litem  motam,  admissible.    Ev.,  §§  1996,  2000,  2024,  SMO. 
cases  of,  constitute  exception  to  general  rule  of  hearsay  evidence.    Ev.,  ^  1989, 
2014. 

756 


pkd.!  index.  [POS. 

PEDIGREE  —  continued. 

hearsay  aa  to,  contained  in  or  based  on  sworn  affidavits.    Ev.,  §  3019. 
declarations  of  aged  and  deceased  members  of  the  family.    Ev.,  >^  1996,  2024, 
hearsay  in  cases  of,  miscellaneous  decisions  respecting.    Ev.,  ^(i^  2057-2061. 
general  reputation  admissible  evidence  in  cases  of.    Ev.,  §  2254. 

but  this  is  limited  to  members  of  the  family.    Ev.,  g  2254. 
recital,  in  bill  of  exceptions,  of  contents  of  lost  depositions  respecting.    Ev.,  §  2622. 

PENALTIES. 

burden  of  proof  in  questions  of.    Ev.,  gg  2934-2953. 

PENNSYLVANIA. 

usage  as  to  admisBibiiity  of  power  of  attorney.    Ev.,  g  102. 

proof  of  date  when  lesser  seal  of  a  governor  was  affixed  to  land  warrant.    Ev.,  §  891. 

certification  of  authority  of  New  York  justice  te  take  acknowledgment.    Ev.,  ^  402. 

proof  of  publication  and  republication  of  will  by  copy  of  will  in  probate.    Ev.,  g  446. 

decisions  of  board  of  poverty  not  evidence  of  facts  stated.    Ev.,  g  495. 

certified  copy  of  recoiti  of  award,  inadmissible.    Bv.,  g  987. 

secondary  evidence  of  conveyance  of  land  in  several  counties ;  act  of  1715.    Ev.,  g  1034. 

"  heir-at-law,*^  not  ambiguous  as  to  its  meaning  in  Pennsylvania.    Ev.,  g  1185. 

when  no  presumption,  from  lapse  of  time,  of  regularity  of  survey.    Ev.,  g  1626. 

law  making  acts  of  notaries  public,  etc.,  evidence,  does  not  bind  federal  courts.    Ev., 

gg  1946^7. 
case  of  insufficiency  of  evidence  of  subscribing  witnesses  of  will  proved  in  New  York. 

Ev.,  g  2224. 
effect  in  evidence  of  record  of  court  of  common  pleas,  stating  judgment  rendered  by 

justice  of  the  peace.     Ev.,  g  2785. 
construction   of  recording  act,  as  to  deeds  of  conveyance  not  recorded   within  six 

months.    Estop.,  g  80. 

PERSONAL  INJURIES. 

group  of  decisions  respecting.    Ev.,  gg  658-666. 

PHOTOGRAPHIC  COPIES. 

from  protocol-book,  in  contravention  of  authenticity  of  "  tesHmonio,**    Ev.,  g  796b 
of  papers  on  file  in  war  department.    Ev.,  g  997. 

PHRASES.    See  D^nitions;  Words  and  Phrases, 

parol  evidence  in  explanation  of  meaning  of.    Ev.,  gg  10&9, 106Si 

PLATS. 

decisions  respecting  secondary  evidence  of.    Ev.,  gg  898,  899. 

PLEADING.    See  Pleading  in  Equity;  State  Lam, 

affirmative  defense  cannot  be  set  up  under  a  general  denial,  under  the  HisBOori  code. 
Estop.,  g  19. 
general  denial  differs  in  this  respect  from  the  general  issue.    Und, 

pleading  and  evidence,  general  subject  of.    Ev.,  gg  8103-8245. 

pleadings  in  evidence.    £v.,  gg  2510-49. 

proof  of  non-cohabitation  not  admissible  under  general  issue,  in  suit  for  damages  for 
injury  to  wife.    Ev.,  g  87. 

surplusage  and  immaterial  averments.    Ev.,  gg  282-85. 

surplusage  does  not  vitiate  after  verdict.    Ev.,  g  788. 

what  sumcient  declaration  in  action  for  breach  of  agreement  to  lease.    E^v.,  g  789.  > 

adding  of  counts  to  declaration,  when  case  removea  from  state  to  federal  court.    Ev., 
g  1072. 

admissions  in  pleadings,  generally.    Ev.,  gS  1812-^. 

instructions  wnen  compromise  only  is  pleaded  and  not  proved.    Ev.,  g  2007.  i 

answers  in  evidence.    Ev.,  gg  2512-49. 

laws  as  to  burden  of  proof  on  the  pleadings.    Ev.,  gg  2993-8015. 

evidence  offered  under  any  count  withdrawn,  not  incompetent  if  relevant  to  any  sub- 
sisting count.    Ev.,  g  26U2. 

pleading  necessary  in  patent  cases,  to  disprove  priority  of  invention.    Ev.,  g  S478. 

PLEADING  IN  EQUITY. 

character  of  denials  required  to  charges  of  fraud,  forgery,  ante-dating  and  oonsplracv. 
Ev.,  g4058.  ^ 

effect  of  denials  in  answer  on  information  and  belief.    Ev.,  g  4054. 

PLEDGE.    See  Bailment, 

POLL-BOOKS. 

competency  of,  as  evidence,  in  suit  on  municipal  bonds.    Ev.,  g  2574. 

PORTUGAL. 

certificate  of  legal  proceedings,  under  seal  of  secretary  of  foreign  affairs  of,  not  evi- 
dence.   Ev.,  g  2819. 

POSITIVE  AND  NEGATIVE  EVIDENCE. 

group  of  decisions  respecting.    Ev.,  gg  191^96. 
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POSSESSION. 

group  of  decifiioDs  as  to  snfficiency  and  weight  of  evidence  in  matter  of.    Er.,  ^  25SHr3f, 
presumptionB  in  matter  of.    Ev.,  §§  1544-51. 

presumptions  respecting  lapse  of  time,  as  regards  land  titles.    Ev.,  gg  1625-44. 
effect,  in  evidence,  of  parties*  possession.     Ev.,  ^g  1873-75. 
adverse,  actual  and  constructive,  distinction  as  to.    £v.,  §  2022. 
prior,  in  case  of  interfering  patents.     Ev.,  g  2023. 
.  presumption  of  grant  or  deed  of  land  from  length  of.    Ev.,  §3530. 

POSTOFFICE. 

group  of  decisions  respecting.    Ev.,  §§  510-13. 

PRACTICE.  See  Depositions:  Instructions;  Exclusion  of  Evidence;  Question  of  Law  or 
Fact;  State  Laws;  Witnesses;  Patents  for  Inventions:  Practice  in  Equity, 

when  separate  verdict  for  one  defendant,  at  close  of  plaintiffs  case,  will  be  directed. 
Ev.,  §§8. 

practice  as  to  disproof  of  execution  of  written  instrument.    Ev.,  §  49. 

whether  party  opening  upon  one  line  of  proof  may  change  to  another.    Ev.,  §  63. 

effect  of  objection  to  admission  of  testimony  for  all  purposes  for  which  offered.    Ev., 

8  70. 

effect  of  noting  exceptions  to  rulings  in  proper  time.    Ev.,  §  821. 

adding  of  counts  to  declaration,  when  case  removed  from  state  to  federal  ccniit.    Ev., 

§  1072. 
courts  may  rule  on  motions  as  made.    Ev.,  ^  2025. 
general  motion  to  exclude  whole  evidence.    Ev.,  §  2025. 
when  court  will  not  disturb  verdict  because  of  too  great  latitude  in  argumeoL    Ev., 

^  8883,  8884. 
objection  that  two  circuit  courts  were  held  separately,  by  two  judges,  at  same  time. 

Ev.,  ^  8885. 
criticisms  on  instructions  in  court  of  errors.    Ev.,  §  3387. 
right  of  court  to  comment  on  facts,  in  charging  jury.    Elstop.,  §  20. 
how  order  taken  on  motion  ex  parte  dischargeable.    Ev.,  g  3627. 
filing  of  new  declarations  on  removal  of  causes  to  federal  courts.    Ev.,  §  46. 
ruling  of  district  judge  holding  circuit  court,  not  reviewable  bv  circuit  judge  or  justioe. 

Ev.,  §  2601. 

PRACTICE,  APPELLATE. 

when  writ  of  error  lies  from  supreme  court  of  United  States  to  supreme  court  of  a  state. 

Estop.,  §  15. 
refusal  of  instruction  working  no  injury,  no  ground  for  reversal.    Ev.,  g  51. 
after  new  trial  under  mandate  of  supreme  court,  no  antecedent  errors  can  be  considered 

upon  subseouent  hearing.    Ev.,  §  53. 
record  must  show  that  exception  was  taken  at  time  its  cause  arose.    Ev..  §  67. 
if  evidence  wrongly  admitted,  unless  clearly  wrong  as  to  party  complaining,  judgment 

must  be  reversed.    Ev.,  g  85. 
if  paper  admitted,  appellate  court  presumes  it  an  originaL    Ev.,  g§  770,  786. 
upon  error,  party  objecting  to  testimony  confined  to  specific  grounds  stated.     Ev.,  §  825. 
sufficiency  of  evidence  not  examinable  in  appellate  court.    Ev.,  ^g  1391,  1395. 
on  writ  of  error,  no  notice  taken  of  fact  not  steted  in  bill  of  exceptions.    Ev.,  g  2009. 
if  no  sufficient  evidence  in  record  of  court  of  claims,  judgment  must  be  reversed.     Ev., 

g  8636. 
instruction  not  prejudicial  to  party,  not  assignable  by  him  for  error.    Ev.,  g  3630. 

PRACTICE  IN  EQUITY.    See  Depositions, 

motion  to  appoint  commissioners  to  take  testimony  abroad,  not  grantable  of  course. 

Ev.,g40oo. 
special  motions  require  application  to  judge,  and  notice.     Ev.,  g  4056. 
admission  of  evidence  after  publication.    Ev.,  gg  4553,  4554-4562. 
as  to  new  evidence  on  bills  of  review  and  supplemental  bills.    Review  of  English  cases. 
Ev.,  g  4560. 

PREPONDERANCE  OF  EVIDENCE.    See  Weight  of  Evidence. 

PREPONDERANCE  IN  NUMBER  OF  WITNESSES, 
group  of  decisions  respecting.     Ev.,  g§  279-281. 

PRESCRIPTION.    See  Lapse  of  Time;  Possession:  Rights, 

cases  of,  constitute  exception  to  general  rule  of  hearsay  evidence.    Ev.,  §§  1089,  SOOSi 

PRESUMPTIONS.    See  Res  Adjudicata. 

general  subject  of.    E v.,  gg  1391-1748. 

when  jurisdiction  has  attached,  every  intendment  is  in  favor  of  the  validity  of  the  pro- 
ceeding.   Ev.,  g  802. 
rule  as  to  acts  of  public  officers.    Ev.,  ^  803. 
in  favor  of  correctness  of  decisions  of  lower  courts.    Ev.,  §§  770,  786. 

application  of  this  rule  in  question  of  originality  of  papers.    Ev.,  §§  770,  786. 
in  criminal  cases.    Ev.,  fc^  1475-86. 
of  freedom.     Ev.,  ^S^  1487-91. 
as  to  death  and  survivorsliip.    Ev.,  §§  1492-1501,  2037-40. 
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PRESUMPTIONS — continued. 

of  sanity.    Ev.,  ^  150^1504. 

as  to  marriage.    Elv.,  g§  1505-1500. 

as  to  legitimacy.    Ev.,  §^  1510-18. 

as  to  domicile.    Ev.,  g  1514.  • 

as  to  continuance  of  state  or  condition.    Et.,  ^  1515-26. 

as  to  alteration  of  instruments.    Ev.,  §§  1527-SO. 

as  to  fraud.    Ev^.,  §^  1581-48. 

in  matter  of  possession.    Ev.,  §§  1544-51. 

as  to  dots  and  jurisdiction  of  courts.    Ev.,  §§  1552-78. 

as  to  acts  of  officers.    Ev.,  §^  1574-1605. 

presumptions  as  to  adjudications  in  making  of  order  for  sale  of  intestate's  property  to 

pay  debts  under  private  act.    Ev.,  g  1562. 
as  to  title.    E v..  §§1606-10. 
as  to  lapse  of  time,  generally.    Ev.,  gg  1611-25. 

in  respect  of  land  titles.    £v«,  g§  1626-44. 

in  respect  of  payment.    Ev.,  gg  1645-60. 
as  to  grants ;  patents ;  deeds ;  title  papers  generally.    Ev.,  g§  1661-85. 
as  to  assent.    Ev.,  gg  168(V-02. 
as  to  contracts.    Ev.,  g§  1700-1704. 
as  to  letters.    Ev. ,  g§  1705-1709. 
as  to  notes.    Ev.,  gg  1710-20. 
as  to  carriers.    Ev.,  g^  1721-26. 
as  to  collision.    Ev.,  ^  1727-88. 
as  to  seaworthiness.    Ev.,  gg  1784-86. 
as  to  supplies  and  repairs.    Ev.,  gg  1787-44. 
as  to  enemy*s  property.    Ev.,  gg  1745-48. 

conclusiveness  of  former  judgment  in  matters  of  oontract.    Ev.,  g  2645* 
in  general;  miscellaneous  cases.    Ev.,  gg  1898-1466. 
as  to  intent.    Ev.,  gg  1698-99. 

from  refusal  to  produce  original,  when  secondary  evidence  TSgue.    Ev.,  gg  8689-Bl. 
of  grant  or  deed  of  land,  instructions  as  to.    Ev.,  g  35II0* 

PRIMA  FACIE  EVIDENCE. 

when  suflUcient.    Ev.,  §§  1,  25. 
definition  of.    Ev.,  g  2o. 
what  constitutes.    Ev.,  g  2684. 

PRIMARY  AND  SECONDARY  EVIDENCE, 
chapter  on.    Ev.,  gg  769-1089. 

PRINCIPAL  AND  AGENT.    See  Agents. 

PRINCIPAL  AND  SURETY.    See  Sureties. 

PRIORITY. 

of  payment  to  United  States,  on  ground  of  assignment.    Ev.,  Si  2981-2988. 

PRIVATE  BOOKS.    See  Booke. 

PRIVATE  RIGHTS.    See  Rights,  Private. 

PRIVATEERING  COMMISSION. 

secondary  evidence  of.    Ev.,  gg  805,  80^ 

PRIVILEGE  FROM  ARREST,  ETC. 

decisions  respecting.    Ev.,  gg  4028-4080. 

PRIVILEGE  OF  WITNESSES.    See  Witnesses.    See  gg  8997-4060. 

PROBABILITIES. 

how  far  evidence  conducing  to  prove,  Is  admissible.    Ev.,  gg  1892,  182& 

PROCEEDINGS. 

of  courts,  prasumptions  as  to  regularity  of.    Ev.,  gg  1652-1578. 

PRODUCTION  ON  NOTICE. 

general  subject  of.    Ev.,  §g  8529-8562. 

PROOF.    See  Burden  of  Proof. 

PROOF  OF  LOSS.    See  Secondary  Evidence. 

group  of  decisions  respecting.    Ev.,  gg  880-848. 

PROTEST. 

of  foreign  bills  of  exchange,  when  admissible  in  evidence.    Ev.,  §  44b 

PROVINCE  OF  COURT  AND  JURY.    See  Question  of  Law  or  Fact. 
PUBLIC  DOCUMENTS.    See  Documents. 


PUBLIC  LANDS.    See  Lands,  Public 
PUBLIC  OFFICERS.    See  Officers. 
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PUBLIC  RECORDS.    See  Reoordg. 

PUBLIC  RIGHTS.    See  Rights,  Publie. 

PUBLIC  SURVEYS.    See  Surveys. 

PURCHASER  IN  60OD  FAITH. 

pleading  and  proof  in  question  of.    Et.,  §  8214, 

Q. 

QUALITY  OF  GOODS. 

furnished  to  others  than  defendant,  evidence  of.    Ey.,  §  641. 

QUESTION  OF  LAW  OR  FACT. 

group  of  decisions  respecting.    Ev.,  §g  208-906. 

groui>  of  decisions  as  to  suificiencj  and  weight  of  evidence  in  matter  of.  Ev.,  8S  270-978w 

sufficiency  of  evidence  is  a  question  for  the  jurv  only.    Ev.,  §g  1801, 1896. 

error  for  court  to  express  opmion  to  jury  on  effect  of  evidence.    Ev.,  §  816» 

province  of  jury  to  jmum  on  presumptive  evidence.    Ev.,  g  2824. 

the  credibility  of  witnesses  a  question  for  the  jury.    Ev.,  §§  3062-809(1. 


R- 

RAn^JtOADS.    See  Carrisrg. 

use  of  lands  for  years,  without  objection,  effect  of.    Estop.,  %  8. 

REAI4  PROPERTY.  See  Land  TUUss,  Ev..  ^  2855-2600;  Lands,  Public;  Surogfs;  dmoeg- 
mnces;  Deeds;  Orants;  Boundaries;  Description;  Mortgages  and  Deeds  of  Trust;  Land- 
lord  and  Tenant;  Mexico;  Spanish  Orantt;  Possession;  Sales, 

litigation  concerning,  res  inter  alios  acta,  as  to  claimant  not  becoming  party.  Ev., 
g790. 

presumptions  respecting  lapse  of  time,  as  regards  land  titles.    Ev.,  §g  1026-1044. 

effect  in  evidence  of  puties'  possession.    Ev.,  gg  1878-1875. 

variance  in  questions  of.    Ev.,  gg  8310,  8811. 

BEAS0NA3LE  PIUGENCE.    See  Dan/enoe. 

REIBUTTAL. 

evidence  in.    Ev„  gg  8400-8402. 

of  evidence  of  former  judgment,  supported  by  pait)I  evidence.    Ev. ,  gg  2800, 2689,  2640l 

RECEIPTa 

group  of  decisionB  respecting  secondary  evidence  of.    Ev.^^  058-961. 
when  parol  evidence  admissible  in  reference  to.    Ev.,  gg  18TO-1890. 

RECEIVER. 

of  national  bank,  powers  ^d  duties  of  in  suit  for  oollection  of  debts.    Ev.,  gg  69,  70. 

RECITALS. 

effect  of,  as  regards  estoppel, 

in  appointment  of  Indian  agent,    Estop.,  g  87. 

in  bonds  of  independent  school  district.    Estop.,  g  86. 

by  corporation.    Estop.,  gg  109-118. 

in  bonus  of  corporations.    Estop.,  gg  84-108, 

in  pardon.    Estop.,  g  145. 

in  bill  of  ladinp:.    Estop.,  g§  166-168, 

in  x>atents  for  mventions,  assignments  thereof,  etc.    Estop.,  gg  172-184, 

RECORDS.    See  Judgments;  Res  Adfudieata ;  Secondary  Evidence, 

**  testimonio,'*  under  Spanish  Mexican  law.    Ev.,  ^  772,  792-796. 

gBoup  of  decisions  respecting  secondary  evidence  of.    Ev.,  §^  870-889. 

public,  group  of  decisions  respecting  admissibility  of,    Ev.,  ^  36^-381. 

publio,  group  of  decisions  respecting  authentication,  etc.,  of.'   Ev.,  g.:$  090-1005. 

judicial,  group  of  decisions  respecting  secondary  evidence  of.    Ev,,  g§  914-919. 

when  parol  evidence  admissible  to  affect.    Ev.,  g^  1848*1867. 

of  signal  service,  effect  of,  in  evidence.    Ev.,  g^  2550,  2551. 

church,  effect  of,  in  evidence.    Ev.,  §g  2571*2578. 

of  state  judgment,  when  admissible  m  evidence.    Ev.,  gg  2584,  260li, 

of  state,  for  use  in  another,  prescribed  forms  of  ^authentication  of.    Ev,,  gg  2586,  2WS- 

2611. 
of  state  courts,  authentication  of,  when  sufficient  in  federal  courts.    Ev.,  ^  2587,  2€1S. 
of  United  States  district  court,  admissibility  of,  in  territorial  court,  in  suit  on  judgment. 

Ev.,gg  2588,  2617. 
guiTOgate^s,  must  be  proved  in  another  state,  in  conformity  with  act  of  congress  of  1790. 

Ev.,  gg  2591,  2619. 
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RECORDS  —  continued. 

Judicial  records,  generally.    Et..  §S  2684-2804. 

public,  judicial  notice  of.    Et.,  ^^876. 

of  judgment  against  principal,  evidence  of  amount  of  aooount  in  action  affainat  snann- 

tor.    Ev.,  8§  25d2,  2620. 
effect,  in  evidence,  of  volumes  of  citv  survevs.    Ev.,  g§  2598,  2621. 
evidence  to  contradict  a  record  is  inadmissible.    Ev.,  2<(44. 
verdict  and  judgment.    Ev.,  ^  2717-2766. 
executions.    Ev.,  ^  2767-2760. 
judgments  of  sister  states.    Ev.,  §§  2761-72. 
foreign  judgments.    Ev.,  ^  2774-2782. 
authentication.     Ev. ,  §§  2788-2804. 

REFUSAL  TO  ANSWER  OR  TESTIFY. 

decisions  respecting.    Ev. ,  g§  3091M027»  4221 

RBGIDOR 

power  and  functions  of.    Ev.,  §  798. 

RBGULAR  COURSE  OF  BUSINESa    See  Course  of  Butineta. 

RELEASE. 

by  interested  witness,  effect  of,  upon  his  competency,    Ev.,  §g  8084-8064 

RELEVANCT.    See  §§1-460. 

REUQIOUS  BELIEF. 

incompetency  of  witness,  arising  from  want  of.    Ev.,  gg  8684-8688. 

RELIGIOUS  LIBERTY. 

construction  of  Maryland  constitution  in  matter  of.    Ev.,  gg  8421,  8428. 

REPAIRS. 

presumptiona  in  regard  to.    Ev.,  gg  1787-1744. 

REPLEVIN. 

pleadings  and  evidence  in  matters  of.    Ev.,  ^  8286-8287. 
law  as  to  burden  of  proof  in  questiona  of.    Ev.,  gg  2986-2088. 

REPORTa 

Howard's  Supreme  Court  Reports  not  evidence  of  facts  in  other  cases.    Ev.,  g  400. 

REPRESENTATIONa    See  Fraudulent  lUprtseniaiumM. 

REPUTATION,  GENERAL.    See  Hearmxy;  Pedigree, 

REPUTATION,  PERSONAL.    See  HabUe;  Witneeeea. 

BEB  ADJUDICATA. 

conclusiveness  of  former  judgment,  in  matters  of  contract.    Ev.,  g  2646. 

being jput  in  evidence,  and  supported  by  parol  evidence,  rebuttable.    Ev.,  ^  2600,  fSi99 

jud^ent  supported  by  parol  evidence,  being  submitted  to  jury,  merits  also  ahould  be 

tried.    Ev.,  g  2642. 
what  necessary  to  show  identity  of  matter  decided.    Ev.,  g  2647* 

BEB  OEST^.    See  Criminal  Evidence;  Declarations, 
definition  of.    Ev.,  g  68. 

when  parol  evidence  admissible  to  prove.    Ev.,  gg  1261-1278. 
declaxations,  when  part  of.    Ev.,  ^  59. 
rule  as  to  admissibility  of  declarations  as  part  of.    Ev.,  §66. 
exclamations,  etc.,  to  prove  bodily  or  mental  feelings.    Ev.,  gg  18,  64. 
conversations  between  parties  to  a  transaction,  relative  thereto.    Ev.,  gg  17,  71. 
when  oonveraations  relative  to  a  purchase  constitute  a  part  of.    Ev.,  g  72. 
letters  to  show  to  whom  a  consignment  was  made.    Ev.,  g  16. 
correspondence  in  commercial  case,  connected  with  facts  in  iwue.    Ev.,  g  06. 
admissibility  of  letter  cannot  be  established  by  date  on  letter  itself.    Ev.,  g  84. 
in  a  case  involving  loans  from  a  bank  and  indorsement  of  drafts.    Ev.,  g  78. 
in  case  of  disorderly  conduct  by  drunken  soldiers.    Ev.,  gg  79-H2* 
group  of  decisions  respecting.    Ev.,  ^g  158-176. 

REVENUE  LAWS. 

actions  under,  generally;  group  of  decisions  respecting.    Ev.,  gg  786-62. 

effect,  in  evidence,  of  declarations  in  matters  of  forfeiture.    Ev.,  gg  1876-77. 

group  of  decisions  as  to  sufficiency  and  weight  of  evidence  in  matter  of.    Ev.,  gg  948-64. 

RHODE  ISLAND. 

requirements  to  admission  of  will,  in  evidence,  as  a  devise  of  lands.    Ev„  g  447. 

when  will  probated  in  Massachusetts  admissible  as  evidence  of  titie  by  devise  to  land* 
Ev.,  S(449. 

construction  of  statute  of  frauds  hh  to  parol  evidence  to  show  that  a  deed  was  a  mort- 
gage.   Ev.,  g  1804. 

RIGHT  OF  ACTION.    See  Cause  of  Action, 
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RIGHTS. 

private,  hearsay  evidenoe  inadmiasible  in  (questions  of.    Ev.,  g§  1093,  2015-1^ 

rules  of  court  not  permitted  to  control  rurhts  of  parties  in  matters  of  evidence.    Er,, 

§  791.  » 

public,  hearsay  evidence  admissible  in  Questions  of.    Ev.,  §§  1994,  2014-18. 
prescriptive,  hearsay  evidence  admissiblo  in  cases  of.    Ev.,  g§  1993,  2014. 

RULES  OF  COURT. 

not  permitted  to  control  rights  of  parties  in  matters  of  evidence.    Ev.,  g  701* 
in  matter  of  pleading  and  evidence.    Ev.,  ^§  8119-20. 
under  state  laws.     Ev.,  gg  1927-53. 

RULES  OF  EVIDENCE, 

necessary  modification  of,  from  time  to  time.    Ev.,  g  48. 
general,  as  to  introduction  of  evidence.    Ev.,  g  57. 

RULINGS.    See  Instructions;  Practice,  Appellate. 


S. 

SAILORS.    See  Maritime  Law. 

SALES.    See  Judicial  Sales. 

collateral  impeachment  of  order  of  probate  court  for  sale  of  lands.    Ev.,  g  801. 

SANITY.    See  Insanity, 

presumption  of.    Ev.,  gg  1502-1504. 

SEAL. 

of  government,  decisions  respecting.    Ev.,  g§  488,  489. 

of  department  of  the  treasury,  authenticates  transcript  of  treasury  books  and  aocounts 

of  officials.    E v.,  g§  2825,  2880. 
seal  of  state  requisite  to  autbentication  ef  state  laws.    Ev.,  g  2611. 
what  is  sufficient  seal  of  state  or  court,  qucere.    Ev.,  g  2809. 
grants  under  great  seal.    Ev.,  $ig  771,  700. 
notarial,  judicial  notice  of.    Ev.,  gg  2314-2818. 

SECESSION. 

state  legislation  intended  to  prepare  a  state  for.    Estop.,  g  15. 

SECONDARY  EVIDENCE.    See  Parol  Evidence;  Production  on  Notice, 

primary  or  secondary  evidence,  in  general.    Ev.,  ^  769-1089. 

memoranda  from  inventories  destroyed  by  fire,  when  admissible.    Ev.,  §  48. 

of  consignment,  inadmissible  if  invoice  in  hands  of  consignee.    Ev.,  g  04. 

when  writing  lost  or  destroyed,  subscribing  witness  may  prove  contents.    Ev.,  g  177. 

deposition  proving  contents  of  letter  not  produced  nor  non-production  accounted  for,  in- 
admissible.   Ev.,  t^  2005. 

proof  of  due  diligence  before  admission  of  deposition  taken  in  another  case.  Ev., 
gg  2258,  2259. 

copy  from  books  of  insurance  company.    Ev.,  g  2578. 

what  necessary  to  make  sworn  copy  of  will,  etc.,  evidence.    Ev.,  gg  2560,  2819. 

of  contents  of  lost  depositions,  n^hen  admissible  to  prove  pedigree.     Ev.,  g  :S022S. 

ceitified  copy  of  will  and  probate  not  evidence,  in  Maryland,  of  contents  of  will  as  to 
real  estate.    Ev.,  gg  2596»  2680,  2632-26.t5. 

impeachment  of  officer's  certificate  by  evidence  as  to  forgery  of  similar  papers.  £▼., 
g2685.       , 

of  contents  of  treasury  books  and  accounts  of  officials  with  the  United  States.  Cr., 
gg  2825-2876. 

rule  as  to  refusal  to  produce  books  on  notice.    Ev.,  g  8531. 

copies  of  account  books  not  admissible  to  prove  deceased  clerk^s  entries.    Ev.,  gg  89,  40i. 

copies  in  handwriting  of  one  who  holds  the  original.    Ev.,  g§  769,  785. 

when  vague,  presumption  from  refusal  to  produce  original.    Ev.,  gg  8529,  8580-81. 

SECURITIES. 

corporate,  estoppel  as  affecting.    Estop.,  gg  84-108. 

SEDUCTION. 

proof  of  promise  of  marriage,  how  admissible  in  action  for.    Ev.,  g  657. 

SERVANT.    See  Slaves. 

SERVICE  OF  PROCESS.    See  Process. 

SET-OFF. 

state  laws  respecting,  prevail  in  federal  courts.    Ev.,  g  1098. 

in  matters  of,  courts  of  equity  follow  analogy  of  law.    Ev.,  g  4052* 

SEVERAL  WRITINGS. 

as  to  same  subject-matter.    Ev.,  gg  1058,  1095. 
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SHERIFF.    See  Execution;  Judicial  Sales;  Officer. 

SHERIFFS  DEED.    See  Judicial  Sales. 

SHIPPING  ARTICLES.    See  Contracts;  Instruments  in  Writing;  Maritime  Law. 

SHIPS.    See  Maritime  Law, 

SIGNAL  SERVICE. 

recordB  of,  effect  of,  in  evidence.    Ev.,  §g  2550,  2551. 

SIGNATURE.    See  Handwriting. 

SIMILAR  WRONGFUL  ACTS. 
prcx)f  of.     Ev.,  §55  2,  8. 
evidence  of,  in  actions  founded  on  fraud.    Ev.,  §§  29,  88. 

SLANDER.    See  Libel  and  Slander. 

pleadings  and  evidence  in  questions  of.    Ev.,  §§  8288-S240. 
variance  in  questions  of.    £v.,  g  8818. 

SLAVES  AND  SLAVERY. 

miscellaneous  questions  of  evidence.    Ev.,  §§  655,  856,  767,  1885,  1487-91, 1624,  1686, 
1699,  1848,  1903,  2058,  2599,  2638,  2702,  2746,  2754,  2768,  2887,  8098,  8314,  8418. 

SPAIN. 

Sroof  of  unwritten  law  of.    Ev.,  §  2810. 
ecree  of  king  of,  not  provable  by  parol.    Ev.,  g  2816. 

SPANISH  GRANTS.    See  Mexico, 

group  of  decisions  respecting  secondary  evidence  of.    Ev.,  §g  907-909,  1018. 
official  survey  under  conflnnation  of,  in  Missouri,  not  contradictable  by  extrinsic  evi- 
dence.   Ev.,  §  1865. 
presumption  of  authority  of  officer  executing.    Ev.,  g  1601. 
presumption   of  Indian  assent,  from  notorious  residence  under  Spanish  permit.    Ev., 

secondary  evidence  of.    Ev.,  §§  2598,  2682-85. 

perfected  and  unperfected.    Ev.,  g^  2636-87. 

rules  of  Spanish  land  office  provable  by  oral  testimony.    £y.,  §2805. 

group  of  aecisions  as  to  eviaenoe  in  matter  of  Spanish  titles.    Ev.,  g§  2395-2408. 

SPANISH  LAWS.    See  California;  Louisiana;  Mexico;  Texas;  Spanish  Grants. 

SPOUATION  OF  EVIDENCE. 

presumptions  as  to.    Ev.,  §§  1467-1474. 

STATE  LAWS. 

regarding  set-off,  prevail  in  federal  courts.    Ev.,  g  1098. 

on  evidence,  effect  of,  in  federal  courts,  general  subject  of.    Ev.,  gg  1927-1958. 

not  sufficiently  authenticated  without  seal  of  state.    Ev.,  ^  2611. 

judicial  notice  of,  by  federal  courts,     Ev.,  ^S§  2281-2305,  2611. 

do  not  control  United  States  courts  as  to  examination  of  witnesses.    Ev.,  §g  8422,  8424, 

8425. 
as  to  competency  of  witnesses,  effect  of.    Ev.,  g§  3599,  8614-8617. 

STATEMENTS.    See  Declarations:  Hearsay. 

in  public  surveys,  effect  of,  in  evidence.    Ev.,  §  2021. 

STATES.    See  name  of  each  state. 

STATES,  SISTER,    See  Foreign;  State  Laws, 

STATUTE  OF  FRAUDS. 

when  parol  evidence  admissible  in  matters  of.    Ev.,  gg  1885-1888. 

validity  of  contract  under.    Ev.,  §  2645. 

contracts  not  to  be  performed  within  a  year,  invalid  by.    Ev.,  g  2648. 

•STATUTE  OF  LIMITATIONS.    See  Limitation. 

STATUTES.    See  Construction  of  Statutes:  Foreign. 

construction  of  Pennsylvania  recording  act  as  to  conveyances  not  recorded  within  siz 
months.    Estop.,  g  80. 

SUBPCENAS. 

forms  of.    Ev.,  §g  8568,  8565-8567. 

SUBSCRIBING  WITNESSES.    See  Handtmting;  Secondary  Evidence;  Witnesses. 
general  subject  of.    Ev.,  g§  2220-2249. 

testimony  of  subscribing  witness  admissible  to  prove  contents  of  lost  writing.    Ev«, 
gg  777,  810. 

SUBSCRIPTION  BOOKS. 

admissibility  of,  in  evidence.    Ev.,  g  2579. 
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SUFFICIENCY  OF  EVIDENCE. 

groups  of  deciflioDs  involTing  questions  of.    Ev.,  §§  177-186,  207-278. 
is  a  question  for  the  jury.    Ev.,  ^  891,  1895. 

and  cannot  be  examined  in  the  appellate  ooort.    £▼.,  g§  1881,  IMS* 
as  regards  deeds.    Ev.,  g^  289-241. 

ejectment.    Ev.,  §§^42,  248. 

fraud.    Et.,J§  244,  245. 

limitation.    Ev.,  ^§  246,  247. 

revenue  cases.    £y.,  ^  248-254. 

possession.    Ev.,  §g  255-257. 

Judgments.     Ev.,  ^  258,  259. 

bills  and  notes.    E v. ,  ^§  260-267. 

citvEenship.    Ev.,  g§  268,  269. 

province  of  court  and  jury.    Ev.,  §g  270-278. 

SUICIDE.    See  Insurance, 

SUITS  BETWEEN  OTHER  PARTIES. 

testimony  in,  group  of  decisions  respecting.    Ev.,  g§  429-489. 

SUPPUBa 

jpresumptions  in  regard  to.    Ev.,  gg  1787-1744. 

SUPREME  COURT.    See  Practice,  AppeOate. 

SURETIES. 

testator's,  effect  in  evidence  of  declarations  of.    Ev.,  gg  1897,  1898. 

unauthenticated  official  letter  to  principal  on  bond,  inadmissible  against  suretieB.    Bv., 

Sg  1991,  2006. 
delay  in  collecting  debt  to  government  does  not  release  debtor's  sureties.    Ev.,  g  8887. 
oompetenpy  of,  as  witnesses,  in  action  involving  bond.    Ev.,  gg  8842-8852. 

SURPLUSAGK    See  Pleading, 

group  of  decisions  respecting.    Ev.,  gg  282-285. 

SX7RPRISE. 

group  of  decisions  respecting.    Ev.,  gg  456-460. 

SURROUNDING  CIRCUMSTANCES.    See  Eea  Oestce. 

SURYEYa    See  Land  Titles,  Ev.,  ^  2855-2509;  Boundaries;  Description;  Deeds;  Convey- 
anees;  Orartts;  Lands,  Publtc;  Mexico;  Spanish  Orants. 
group  of  decisions  respecting  authentication,  etc.,  of.    Ev.,  gg  1015-1089. 
hearsay  evidence  of.    Ev.,  ^g  1996,  2018. 
public,  effect  of,  in  evidence.    Ev.,  g  2021. 
city,  volume  of,  effect  of,  in  evidence.    Ev.,  g.^  2598,  2621. 
group  of  decisions  respecting  evidence  in  matter  of.    Ev.,  ^  2865-2882L 

SURVIVORSHIP. 

presumption  as  ta    Ev.,  gg  1492-1501. 

TAX-BOOK. 

competency  of,  in  evidence,  to  show  assessment  of  property.    Ev.,  g  2575. 

TENDENCIES  OF  PROOFB.    See  Habits. 

that  soldiers  are  left  without  care  of  officer,  may  tend  to  show  disorderly  conditioQ  of 
affairs.    Ev.,  g  80. 

TECHNICAL  ESTOPPEL.    See  Deed;  Record,  Estoppel  by;  Becitals. 

TENANCY.    See  Landlord  and  Tenant 

TENNESSEE. 

corporation  assuming  to  act,  etc.,  as  a  Tennessee  corporation,  estopped  to  deny  iCs  origan- 
ication  under  the  Laws  of  that  state.    Estop.,  g  109. 

TERMS.    8ee  Definitions;  Words  and  Phrases, 

admissibility  of  parol  evidence  to  explain.    Ev.,  g§  1182-1191. 

TERRITORIES. 

person  conveying  land  to  bank,  when  estopped  to  deny  the  banic's  competency  to  do 
business.    Estop.,  ^111. 

when  territorial  legislature  validly  enacts  laws,  general  laws  of  ccmgress  will  not  super- 
sede.   Ev.,  g86l2. 

TESTATORS. 

effect,  in  evidence,  of  declarations  of  testator.    Ev.,  gg  1899-1902. 
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"  TEsrmoNio." 

under  Spanish  Mexican  law,  effect  of,  in  evidence,  in  TexaSc    Ev.,  §g  77%  792-79^ 
question  of  authenticity  of,  in  federal  court.    Ev^,  g  796» 

TESTIMONY. 

given  in  former  trial  and  in  suits  between  ether  parties.    Ev,,  gg  439-i89« 

TEXAS. 

authentication  of  power  of  attorney  under  laws  of  06ahiiila  and  Texas.    Eir.,  g  479. 

effect  of  the  *'  iestinumio;'  in  evidence,    £v.,  §^  772,  794-796. 

secondary  evidence  of  amendment,  by  Mexican  government,  of  empre9ario  oontraet* 

Ev.,  §  875. 
secondary  evidence  of  lost  document  under  law  of  Mav  19,  1846*    Ev,,  |  904. 
secondary  evidence  of  Mexican  title  from  ^neral  land  oflSce.    Ev.,  g  1020, 


secondary  evidence  of  convevanoe,  in  Louisiana,  in_1886,  of  Texas  land.    Ev.,  g  1029. 

ij  be  proved  by  parol,  as  at 
record  of  former  suit  between  agent  and  defendant,  inadmissible  to  establish  title  to 


trust  mav  be  proved  by  parol,  as  at  common  law.    Ev.,  g  1237. 


certificates  for  portion  of  public  debt.    Ev.,  g  2605. 
judicial  notice  of  Mexican  laws  formerly  in  force.    Ev.,  g  2801. 
group  of  decisions  as  to  evidence  in  matter  of  Spanish  and  Mexican  titles.     Ev., 

gg  2805-2408. 

TIME.    See  Lapse  of  Time;  Possession. 

TITLE.    See  Boundaries;   Conveyances;  Deeds;  Grants;  Lands,  Publie;  Beat  Property; 
Spanish  Orants;  Surveys, 
evidence  of  time  when  title  should  be  vested,  when  note  given.    Ev.,  S§  1048,  1070^ 

1071. 
when  payment  a  condition  precedent  of  the  vesting  of.    Ev.,  gg  1048, 107L 

TRADE-MARK. 

evidence  and  proof  in  matters  regarding.    Ev.,  gg  8281-8284 

TRADITION. 

effect  of,  in  evidence,  miscellaneoas  decisions  respecting.    Ev.,  gg  207O-9089. 

TRANSCRIPT.    See  Judgments;  Records;  Secondary  Evidence, 

TREASURY  TRANSCRIPT. 

general  subject  of.    Ev^  gg  2825-2875. 

TREIATIES. 

with  Sacs  and  Fox  Indians,  of  1804 ;  presumplicn  of  aasent  la  ebrin>  voder  SpanUi  per- 
mit.   Ev.,gl644. 

with  Mexico,  of  Gkuadalmpe  Hidalgo ;  provision  as  to  citizenship  in  ceded  territory.-  Ev. , 
gl886. 

with  Spain,  perfect  title  by  Spain  before  January  24, 1&18,  exempt  from  article  8ir    Evr, 

judicial  notioer  of.    E)7.,g227X 

TRESPASS. 

pleadings  and  evidence- in  nxttteTS  of,    Ev.^  gg  8241-44. 

what  trespasses  maybe  proved  under  declaration  laying  trBmiBS- within  oevtaia  dates.* 
Ev.,  g  8811. 

TROVER. 

generally,  decisions  respecting^.    Ev^r  gg  767,  768i. 
pleading  and  evidence  m  cases  of.    Ev.,  g  8245. 

TRUSTS  AND  TRUSTEES.    See  Mortgagee  and  Deeds  of  TrusC. 
burden  of  proof  as  to,    Ev^  ^  2901. 

effect,  in  evidence^  of  declanUions  of  trustee.    Evr^  §  1000. 

purchaser  of  Ulegal  title  as  security  cannot  set  up  illegalityof  purchase  fa  defeat  bis 
trust.    Estops  g  140. 

TURKEY. 

United  States  courts  cannot  take  judicial  notice  of  laws,  etc,  of.    Ev.,  g  28061 


UNCERTAINTY  IN  INSTRUMENTS.    See  AmbiguUy. 

UNDERSTANDING. 

general,,  of  parties,  cannot  control  constniction  of  written  contraot     St..  II  1068L 
1094. 
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UNITED  STATES. 

ActioDs  by,  against  officers,  generally ;  group  of  decisions  respecting.    Ev.,  §§  732-35.  ^ 
delay  in  collecting  debt  to  government  does  not  release  debtor's  sui^eties.    £v.,  §  2827. 
priority  of  payment  to,  on  ground  of  assignment.    Ev.,  ^  2931-33. 
bound  by  statutes  prescribing  general  rules  of  civil  procedure.    £v.,  §  8619. 
•  section  858,  Revis^  Statutes  of  the  United  States,  applies  in  suits  by  and  against  gov- 
ernment.   Ev. ,  g§  3600.  861 8-19. 

USAGE  AND  CUSTOM.    See  Couvm  of  Business. 

generally,  group  of  decisions  respecting.     Ev.,  ^  538-40. 

oral  proof  of,  to  explain  written  contract.    Ev.,  t;§  1050-52,  1690-92* 

of  a  trade,  may  be  proved  by  a  single  witnesa    Ev.,  g  1691. 

parol  evidence  of.    Ev.,  gg  ll»a-1215. 

as  to  rate  of  interest  on  overdue  accounts.    Ev.,  {^  201 S. 

prescriptive,  hearsay  evidence  admissible  in  cases  of.    Ev.,  g  2014* 

USES.    See  Trusts  and  Trustees;  Mortgages  and  Deeds  of  TVuitf* 

USUAL  COURSE  OF  BUSINESS.    See  Course  of  Business. 

V. 

VALUE. 

generally,  group  of  decisions  respecting.    £v.,  gg  717-81. 
admissibility  and  effect  of  opinions  as  to.    Ev.,  ^  2145-48L 
pleading  and  proof  in  questions  of.    Ev.,  g  8187. 

VARIANCE. 

in  general.    Ev. ,  gg  8246-8889. 

VENDOR  AND  VENDEE. 

effect,  in  evidence,  of  dedarations  of  irendor.    Ev.,  g  1908.^ 

VERACITY,    ^ee  Witnesses, 

VERDICT. 

when  separate  verdict  for  one  defendant,  at  close  of  plaintiff's  case,  will  be  directed. 

Ev.,  g  2S. 
without  judgment,  when  not  evidence.    Ev.,  gg  2595,  2629. 
deliberations,  etc.,  in  making  up  of,  not  admissible  evidence  of  issues  or  finding. 

Ev.,  g  2641. 
testimony  of  juror  as  to.    Ev.,  g  2648. 
in  evidence.    E v.,  gg  2717-2756. 
when  court  will  not  disturb  verdict  because  of  latitude  allowed  in  argument.    £v., 

g  8888. 

VIRGINIA. 

effect,  in  evidence,  of  certificate  of  survey  made  under  nuUtary  land  warrant.  Ev.,  g 238. 
evidence  of  insolvency  of  maker  of  notes,  admissible  in  action  against  indorser.    Ev., 

g  676. 
copy  of  bond  for  marriage  license.    Ev.^  g  1008. 

interpretation  of  "  bankable  currency,"  m  bonds  given  during  the  rebellion.    Ev.,  g  1189. 
parol  evidence  of  lost  deed,  under  act  of  1758,  as  to  gifts  of  s^ves.    Ev.,  g  1835. 
presumptions,  arising  from  lapse  of  time,  as  to  question  of  freedom.    Ev.,  g§  1624,  1625. 
no  presumption  of  citizenship  from  alien's  acquirement  of  property.    Ev.,  g  1633. 
right  of  feme  covert  to  convey  estate;  act  of  1748,  chapter  1.    Ev*,  *$§  202  7t  2028. 
authentication  of  record  of  discharge  under  insolvent  laws.    Ev.,  g  2789. 
pleading  in  debt  on  promissory  note  under  statute  of  1786.    Ev.,  g  3308. 
necessity  of  showing  conformity  of  note  to  declaration,  upon  writ  of  inquiry.    Ev., 

g8294. 
common  law  part  of  the  law  of.    Ev.^  g  8571. 
construction  of  acts,  state  and  federal,  as  to  power  of  courts  to  compel  attendance  of 

witnesses.    Ev. ,  gg  85  7 1  -85  74. 
circuit  court  of  District  of  Columbia  cannot,  in  criminal  case,  compel  by  attachmsnt 

attendance  of  witness  residing  in  Virginia.    Ev.,  g  8579. 

VOIR  DIRE. 

decisions  respecting.    Ev.,  gg  3930*3938 

WAIVER. 

of  testimony  objected  to.    Ev.,  g  78. 

WAR. 

presumptions  in  matter  of  enemj^  property.    Ev.,  §g  1745-1749ii 
judicial  notice  in  matters  pertaining  to.    Ev.,  gg  2319-2828. 
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WAR  DEPARTMENT. 

unauthenticated  letter  to  principal  on  contractor's  bond,  inadmissible  against  sareties. 
Ey.,  §§  1991,  2008. 

WASHINGTON  TERRITORY. 

judicial  notice,  by  federal  courts,  of  geographical  situation  of.    £y.,  %  d880« 

WEIGHT  OF  EVIDENCE. 

group  of  decisions  respecting.    Ev.,  g§  307-278. 
as  regards  deeds.    Ev. ,  ^^  2^241, 

ejectment.    Ev. ,  §§  242,  248. 

fraud.    Et.,  §§  244,  245. 

limitations.    Ehr.,  §§  246,  247. 

revenue  cases.    Ev.,  §g  248-254. 

possession.    Ev.,  g^  255-257. 

ludgments.    Ev.,  ^  258,  259. 

bills  and  notes.    E v. ,  ^g  260-267. 

citizenship.    Ev.,  §g  268,  269. 

province  of  court  and  jurjr.    Ev.,  §g  270-278. 
groups  of  miscellaneous  cases  involving  questions  of.    Ev.,  g§  177-186,  207-288. 

WILLS.    See  Administration, 

admissibility  of,  group  of  decisions  respecting.    Ev.,  gg  440-452. 
when  parol  evidence  admissible  in  reference  to.    Ev.,  ^  1868-71. 
Bfaryland  rule  of  secondary  evidence  of  contents  of.    jBv.,  ^  2596,  26M 
effect,  in  evidence,  of  declarations  of  testator.    Ev.,  g§  1890-1902. 
what  neceaaary  in  order  to  make  sworn  copy  evidence.    Ev.,  §  2619. 

WISCONSIN. 

competencjT,  under  act  of  1874,  of  deposition  of  married  woman  in  suit  for  damages  for 

personal  injury.    Ev.,  g  1984. 
decision  as  to  record  of  judgment  in  circuit  court  for  district  of  Wisconsin  and  for  ecul- 

em  district  of  Wisconsin.    Ev.,  g  8287. 

WITNESSES.    See  Subscribing  Witnesses.  . 

in  general.    Ev.,  §§  3568-8595. 
competency.    Ev.,  gg  8596-8954. 

competency  of  witness  in  federal  court,  determined  by  state  laws.    Ev.,  g  86* 
testimony  of  subscribing  witness  admissible  to  prove  contents  of  lost  writing.     Ev., 

§g  777,  810. 
paity  may  testify  in  his  own  behalf.    Ev.,  §  798. 

may  give  second  deposition  if  he  chooses.    Ev.,  §  79S. 
competency  of  witnesses,  as  affected  by  congressional  enactments  and  state  laws.    Ev., 

g§  1927-1958. 
admisBibility  of  witness,  previous  declarations  to  confirm  his  testimony.    Ev.,  gg  2018^ 

2019. 
who  competent  witness  to  prove  handwriting.    Ev.,  gg  2184,  2187-89. 
'  parties  not  competent  witnesses  at  common  law,  though  released  from  liability  to  costs. 

Ev.,g22o8. 
wife  not  competent  witness  to  criminate  husband  or  to  disclose  confidential  oonmittnicaf 
tions.    Authorities  reviewed.    Ev.,  gg  2250,  22dG-^7. 
except  in  cases  of  violence  to  her  person.      Ev.,  j^  2250,  22&8» 
rule  as  to  incompetency  of,  from  infamy.    Ev.,  g  2604. 
testimony  of  Juror  in  regard  to  verdict  given.    Ev.,  g  2648. 
credibility.    Ev.,g^  8955-96. 

preponderance  in  number  of  witnesses.    Ev.,  gg  279-81. 
effect,  in  evidence,  of  previous  declarations  of.     Ev.,  $:g  1904.  1905. 
evidence  corroborative  of  testimony  of  infamous  witness.    Ev.,  g  26061 
privilege.    Ev.,  gg  8997-4030. 

examination  and  cross-examination.    Ev.,  gg  3421-3460. 
must  not  be  asked  what  is  course  of  trade  on  a  stated  subject.    Ev  ^  g  1897. 
cro6s-e3Eamination  when  witness  states  that  party  is  reputed  owner  of  property.    £v.« 

g  8882. 
recalling  of  witness.    Ev.,  g  3407. 

examination  of,  in  taking  of  depositions.    Ev.,  g§  4225,  4226. 
cross^xamination.     £v.,  g,:^  4227-4233. 
oath.     Ev.,  gg  4234-4239. 
impeachment  of  witness.     Ev.,  gg  3468-8528, 
party  cannot  impeach  his  own  witness.    Ev.,  g  2020. 

WORDS  AND  PHRASEa     See  Dp/ini^tons.      ^ 
hdd  explainable  by  extrinsic  evidence: 
"cost,"  in  contract.     Ev.,  g  1187. 

**  bankable  currency,"  in  bonds  given  in  Virginia  during  the  rebellion.    Ev.,  g  1189. 
"  dollars,'*  as  used  in  the  Confederate  States  during  the  rebellion.    Ev.,  gg  1190-91. 
"privilege  of  reshippin^.''    Ev.,  g  1214. 
"owners,"  in  policy  of  msurance.     Ev.,  g  1251. 

"  Indians,"  in  contract  with  government  for  subnsting  and  emigrating  the  Cherokee 
Indians.    Ev.,  g  1257. 
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pay  to  A.,  or  order,  for  aoooupt  of  B.,    in  indorsement.    "Eiv,,  %  12(19, 
rait 


WORDB  AND  PHRASES— continued. 

Jield  explainabU  by  extrirmc  evidence — continued. 

"  whUe  the  veesel  is  at  loading.**    Ev.,  ^  ld68. 

"  pay  to  A.,  or  order,  for  account  of  B.,    ir  '- 

**  yalue  received/*  in  a  deed.    Ey.,  g  1290. 

''  several  accounts  existing  between  us,*'  in  submisBion  to  arbitration.    Ev.,  g  1814. 

*'  one  m  per  centum.,*'  in  interest-bearing  note.    Ey.,  §  1983. 
held  uneacplainable  by  extrinsic  evidence: 

"  steamboat  debts."    Ev.,  g^  1188,  1184 

"heir-at-law,"  in  Pennsylvania.    Ev.,  g  1185. 

•*  more  or  l^es."    Ev.,  §  1180. 

«  dangers  of  the  river.'^   Ev.,  g  1203. 

*'  as  soon  as  possible,"  in  shipment  of  goods.    Ev.,  g  1205. 

"  you  are  there  working  up  a  business  for  yourself,  and  are  to  be  paid  the  highest 
commissions  we  pay  to  any  agent."    Ev.,  ^  1207. 

"to  be  divided  equally  between  them,"  in  Tjouiwiana  virill,  where  only  one  legatee 
survives  the  testator.    Ev.,  g  1868. 


explanation  of,  by  parol  evidence.    Ev.,  g§  1182-1191. 
common  reputation  (**la  notoriiti  pimtq 


<« 
« 


\tque**)  in  a  deposition  concerning  pedigree. 

Ev.,  gfi  19b9,  2047.  ^ 

proceeding  to,"  in  act  of  July  18, 1861,  as  to  permits  to  ^arry  goods,  etc.    Ev.,  g  1482. 

weight,  oontents  and  value  unknown,"  does  not  a£Pect  presumption  of  good  condition 

of  goods  shipped^    Ev.,  g  1724. 
admissibility  of  parol  evidence  to  ezj^lain.    Ev.,  gg  1182-1191. 
explanation,  by  parol  evidence,  of  initials  in  a  contract.    Ev.,  g  1188. 
"  civil  actions,"  as  opposed  to  criminal  prosecutions.    Ev.,  g  SoSS. 
" common  usage,*'  in  motion  for  dedimus,  to  court  of  equity.    Ev.,  g  4058. 

WKllH 

judgment  should  show  writ,  on  record  of  facts  dispensing  therewith,    Ev.,  gg  2^9, 

8618. 

'WRIT  OF  ERROR. 

no  notice  taken  of  fact  not  stated  in  bQl  of  exioeptiottB,    Ev.,  g  fiOOO* 

when  liA,  from  supreme  court  of  United  States  to  supreme  court  of  a  state.  Estop.,  g  14. 

WRITTEN  INSTRUMENTS.    See  InBtrumente  in  Writing. 
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